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VEDNESDAY, OCTOBER 28, 2015 - - MORNI NG SESSI ON

JUDGE CLIFTON:  We're back on record on Cctober 28, 2015,
and it is 9:00 in the norning. This is this is Day 25 of the
mlk hearing. M name is Jill difton. I'mthe United States
Admi ni strative Law Judge who is taking in the evidence at this
mlk hearing. | ama USDA enployee. | would like nowto take
t he appearances of others participating, beginning with other
USDA enpl oyees.

MR. FRANCI S: Good nmorning, WIlliamFrancis, F-R-A-N-C1-S,
Dai ry Marketing Specialist USDA AMS Dairy Prograns.

MS. MAY: Good norning, Laurel May, USDA AMS Dairy Program

MR. CARMAN. Cood day, difford Carman, GA- R MA-N,
Assistant to the Deputy Administrator AVS Dairy Prograns.

MS. ELLIOIT: Hello, | amPanela Elliott, E-L-L-1-OT-T, |
ama Marketing Specialist with the USDA AMS Dairy Program

MR. MYKRANTZ: John Mykrantz, MY-K-R-A-NT-Z, wth the
Pacific Northwest and Arizona Orders as an Agricul tural
Economi st on detail with Dairy Prograns.

MR. SCHAEFER: Henry Schaefer. HENRY, SS-CHAEFER
Agricul tural Econom st for the Upper Mdwest M Ik Mrketing
Order, Federal Order 30, on detail to USDA Dairy Prograrmns.

M5. CHI LUKURI: Good norning, Rupa Chilukuri, R-U P-A
CHI-L-UKURI, and I'"'man Attorney with the Ofice of the
General Counsel .

MR HLL: Good norning, |"'mBrian HIIl, B-R1-AN,
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H1-L-L, and I'"'malso an Attorney with the Office of the
Ceneral Counsel Marketing Regul atory and Food Safety Programns
Di vi si on.

MR BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-E-SHORE, Attorney for the Cooperative, three Cooperative
Proponents of Proposal Nunber 1, California Dairies,

Dairy Farmers of America, and Land O Lakes.

MR VLAHOS: Good norning, Vlahos, J-OHN, V-L-A-HOS,
law firmof Hanson Bridgett, HANSON, B-RI-DGE-T-T,
co- Counsel for the co-op Proponents of Proposal Number 1.

MR. HOLLON:  Elvin Hollon, E-L-V-1-N, HOL-L-ON,

Dairy Farmers of America, Proposal Number 1.

MR, SCHAD: Good norning, ny nane i s Dennis Schad,
SCGHA-D | wrk for Land O Lakes.

MR. ENGLI SH:  Good norning, ny name is Chip English,
CHI-P, EENGL-1-SH I'man Attorney with the |aw firm of
Davis, Wight, Tremaine, with ny principle office in
Washington, DC, and |I'm here on behal f of Proponents of
Proposal Nunber 1 the Dairy Institute -- |'msorry- whoa --
soneone did not get enough sleep |ast night.

|'"'mhere to underm ne Proposal Number 1, and |I'm here
as Counsel for the Dairy Institute of California, which is the
Proponent of Proposal Number 2.

Ashley Wulin, V-U-L-1-N, is assisting with production

materials for witnesses today and she will be here |ater today.
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She's also with the law firmof Davis, Wight, Tremaine, on
behal f of Proponents of Proposal 2.

DR SCH EK: Good morning, WIIliam Schiek, that's
SCHI-E-K wththe Dairy Institute of California. ['mthe
Economi st for the Institute, and I'mhere in support of
Proposal Nunber 2.

M5. KALDOR: Rachel Kaldor, RA-CHE-L KALDOR
Executive Director of Dairy Institute -- that's what happens
when your counsel wakes up at 1:30 and starts working, that's
all I have to say.

MR. BLAUFUSS: Good norning, Rob Blaufuss, B-L-A-UFUS-S,
t he Dean Foods Company.

MR DeJONG James DeJong, D-E, J-ONG Dairy Policy
Economi ¢ Anal yst for Hi |l mar Cheese, dairy farner-owned
manuf acturer of cheese, whey, and m |k powders.

MR. VETNE: John Vetne, also a representative for H | mar
Cheese Conpany.

MR ZCOLIN. Alan Zolin, AL-AN Z-OL-1-N, Consultant
representing Hilmar Cheese Conpany, and seens to be al ways | ast
for the Proponents of Proposal Number 2.

MS. HANCOCK: Nicol e Hancock, HA-NCOGCK wth Stoel
Rives, SST-OEL, RI-V-ES, representing the California
Producer Handl ers Associ ation and Ponderosa Dairy.

MR. VU. Good norning, Bao Vu, B -- as in Boy -- A-OQ |ast

is VW, V--asinVictor -- U of the l[aw firm Stoel R ves, and
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| also represent the California Producer Handl ers Association
and Ponderosa Dairy. Thanks.

MR LAI: Good norning, Victor Lai with Producers Dairy
Foods, spelled V-1-CT-OR L-A-1. Thank you.

MR. VANDENHEUVEL: Rob Vandenheuvel,
V-AANDE-NHEUV-E-L, with MIk Producers Council.

JUDGE CLIFTON: Is there anyone el se who has not yet cone
to the podiumwho would like to testify today? I|f you would
cone forward, sir. Go to the podiumand tell us who you are.

MR G ACOMAZZI: |I'mDno Gacomazzi, DI-NQ

GI-ACOMA-Z-Z-1, Gacomazzi Dairy, Hanford, California, in

support of Proposal 1.

JUDGE CLIFTON. Al right. And when would you prefer to
testify today?

MR, G ACOMAZZI: As soon as possi bl e.

JUDGE CLIFTON: As soon as possible? Al right. Wen --
what |'Il ask you to do right nowis take your seat where you
were. We'll go through our prelimnary announcements and
matters, and then | will determine if we can call you first.

Thank you.

|s there anyone el se who has not yet cone to the podium

who woul d like to testify today? Al right. | see no one yet.

Let us now then go onto announcements and prelimnary matters,
begi nning with those fromthe USDA.
MS. MAY: Good norning, Laurel May with USDA. Wl cone to
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today' s session of the hearing. W're happy to see all of you
here and grateful for those of you who are speaking to us and
hel pi ng us understand better what the needs of the California
dairy industry are.

Anybody that would like to, is welcone to testify in
this hearing and anybody who would |ike to question any of the
W tnesses may do so. The session is being recorded, or, sorry,
not recorded, it is being transmtted via live audio feed, and
the link for that is a You Tube link, and you can get to that
www. ans. usda. gov/ | i ve.

The court reporter taking official transcripts of this
hearing and those are avail abl e approximately two weeks after
the end of each hearing week. You can access those at the AMS
dairy website.

Copi es of some of the exhibits that have al ready been
presented are available in the back of the roomon that table.
And there are refreshnents that you are wel cone to enjoy in the
back of the room also.

Yesterday, at the end of the day, M. Blaufuss had
begun reading his testimony into the record, and | believe
today we were going to have himreturn, although,

M. G acomazzi indicated to me that he would like to go early
i f he can.
JUDGE CLIFTON:  Thank you, Ms. May. M. English?

MR. ENGLISH  Good morning again, your Honor. M nane is
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Chip English. And let me start by saying that absolutely we
will nove with our schedule after M. G acomazzi, so we're
happy to do that. And so that will be first, unless soneone
el se has a different view, but that is certainly our view

Wien he is complete, and | guess depending a little bit
how | ong that goes, M. Blaufuss will return to the stand. W
still have sort of our own hanging chad, M. Ahlem who was
avail able earlier in the week and was unable to get on because
he graciously allowed us to conplete some W tnesses. M
understanding is that he had to re-report for the potential
jury duty this norning, and | have not gotten not an update, so
| don't know whether or if we'll see him But if we do,
think it would be late morning. And subject to other dairy
farmers, he would be then, next on our list to get himon the
stand, especially since he's been del ayed.

After that, last night, due to a m scommunication for
which | take responsibility, | indicated that we woul d have a
policy history witness. And after the hearing concluded, | was
able to confirmthat, yes, that is going to happen. That is
going to be M. John Vetne. And I communicated that to
M. Beshore at 6:45 last night, and al so nanaged, on a
procedural basis only, to conmunicate that to USDA at 7:30 | ast
night. So | apologize that | was not able to do that on the
record last night and | take responsibility.

Assum ng that we get past those w tnesses, the next
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wi tness woul d be Dr. Schiek returning to the stand, Part 2, on
pool i ng.

And if that gets done and we're ready for another
witness, M. Zolin would return for his Part 3, which would be
on plant definitions. So | think it's fair to say that once we
get done with M. Vetne, M. Ahlem and M. Blaufuss, that
we' re noving out of opening statements and we're noving down
into Topic 2. And | realize we have obviously had sonme
bl eedi ng over from sone w tnesses who were testifying only once
and coming in, but we're trying to follow the topic schedule.
And so we're trying to get through Topic 2 next. And so, for
I nstance, Ms. Taylor, who | now expect to testify tonorrow,
woul d be covering that, and there may be some coverage of
openi ng statenment, but basically that woul d be her testimny on
Topic 2.

Later this week, M. Blaufuss will testify a second
time, and that will be on Topic 2. At that point, | believe we
wi || have conpleted, or we intend to conplete, Topics 1 and 2.
M. Zolin will go later on 9(d). That's correct. So M. Zolin
advises me that M. Ahlem has been excused fromjury duty so
he' Il be here in about an hour or so. So we're updating this
on the fly as we go.

Anyway, what | was trying to get at here is that we
expect, and intend, this week, to conplete Topic 2. Then we

have had our one witness on Topic 3 and 4. Topic 5 we had
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M. Zolin on uniformprovisions, and of course we had the
W t nesses | ast week on ESL, which covers Topic 5.

It is our anticipation and expectation that we woul d
start on Topic 6, which is class prices, next Mnday.

And so that's ny preview. And | think that's about as
conplete a preview as | can give for the rest of this -- yes,
M. Beshore?

MR, BESHORE: Marvin Beshore. The 9(d) proprietary bulk
tank handler would look to cone in 2, | assune. | wasn't sure
when that was |ined up.

MR. ENGLI SH:  Thank you, M. Beshore. | think, we're not
going to start tal king about quota issues really until next
week after pricing. And 9(d) really is linked to quota issues.
| know it is sort of a plant issue, but it is more of a quota
issue. W wouldn't have it but for the quota. So | think and
intend that -- we may change our mnd -- but | think and intend
that we woul d be bringing it when we tal k about quota.

So that's -- and then | think it's fair to say that
once we get into pricing, we expect that to take at |east three
days next week. So that's ny preview that gets us, | think,

t hrough the next eight days.

JUDGE CLIFTON: Are there any other prelimnary matters? |
see none. The docket nunber as known in the Hearing Cerk's
office in the United States Department of Agriculture is, in

brackets, [AQ docket nunber 15-0071.
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| would like nowto call M. Gacomazzi to the wtness
stand. |'mdelighted that this worked out. Thank you for
yielding to himso that he can spend a mnimumof time here for
maxi mum ef f ect.

Now, when | swear you in, M. Gacomazzi, it will be in
a seated position. And after you are sworn in, you can test a

little bit how close you need to be to the mc. You wll be
able to hear whether your voice is being projected. Do you
have any witing that you want to have marked as an exhibit and
made part of a witten record?

MR. G ACOMAZZI: | do not.

JUDGE CLIFTON:. Al right. "Il swear you in now. Wuld
you raise your right hand?

Do you solemly swear or affirmunder penalty of

perjury that the evidence you will present will be the truth?

MR. G ACOMAZZI: | do.

JUDGE CLIFTON: Pl ease state and spell your name.

MR. G ACOMAZZI: Dino Gacomazzi, D1-NQ,
GI-ACOMA-Z-Z-1.

JUDGE CLIFTON:  And if you don't mind ny asking, what
heritage does that nane cone fronf

MR. G ACOMAZZI: Swi ss-Italian.

JUDGE CLIFTON: (kay. And say -- pronounce it for ne one
more tine.

MR d ACOMZZI: G acomazzi.
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JUDGE CLIFTON. G acomazzi. Thank you. Al right.

Now, what we would normally like is to know about you
and your connection with the dairy industry, and you nay
proceed in any manner you W sh.

MR. G ACOMAZZI: Ckay. That's what | hope to do.

JUDGE CLI FTON:  Good.

MR G ACOMAZZI: Al right. So since | have been sworn in
and I'mrequired to tell the truth, I will start by informng
you that | do not have an e-mail server in ny basement, | use
GMil. So-- soas | said, I'mDino Gacomazzi. |I'ma fourth
generation dairy farmer in Kings County in the town of Hanford.
My famly has been farmng and mlking cows in the same
| ocation, everyday continuously, since 1893. W're going to
cel ebrate our 123rd anniversary in the dairy business in
California this comng January. Incidentally, the barn that we
mlk cows intoday is an old flat barn, and it was built in
1937, which is the same year ny father was born. And al so
historically interesting, the same year that the Gol den Gate
bri dge opened, so we have been -- a lot of history in
California, a lot of history in Kings County.

| apol ogize if ny phone vibrates. |'mtrying to keep

track of where I'mat on ny phone here while talking to you.

So ny famly's heritage and history in Californiais
very long. | do have fifth generation dairy farmers in the
works. They are two boys, eight years old and three years ol d.
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And so ny reason for com ng before you today and providing some
information about ny relationship with the dairy industry is to
ensure that those two little boys have the opportunity to
participate as dairy farmers, the sane as | did, as ny father
did, his father did, and his father before himdid at this
property in Hanford.

So | want to also let you know that | have a
grandnot her who turned 102 years old on July 23rd of this year,
and -- feel free to applaud -- and | kind of also want to
dedicate ny travel here to her. It is very inportant to me
that my grandnother is able to continue out her life living on
the dairy farm Since ny grandmother was born on a dairy farm
102 years ago in Tulare County just down the road to another
Italian famly called the Curdy famly, and her father was
involved originally in the -- in the devel opment of Dairyman's
Cooperative Creamery, which is now has joined wth Land O Lakes
Creanery, and so we are Land O Lakes shi ppers.

My cousins in the Tulare area have been with Dairyman's
and Land O Lakes since the beginning. And | would -- | would
suggest that part of the reason that |'mhere is to ensure that
my nother, my wife, and ny grandnother can continue |iving
their lives on the dairy farmin a time when dairy farmng has
becone increasingly nore challenging due to many factors,
primarily due to econom cs.

And so | would like to then tell you a little bit about
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myself and ny journey frombeing a dairy farner's kid to not
being on the farmfor 13 years, and then returning to the farm
under circunmstances that are, you know, certainly not ideal,
but ultinmately turned out for the best.

So | was raised on the farm grew up working there,
went to school. Did FFA 4H, you know, the whole bit. Went
off to Ag College at COS and then Cal Poly Dairy Science
Degree. Cane back to the farmafter Cal Poly to an environnent
where ny grandfather and ny father were both in charge and
weren't, let's just say they weren't the best of friends, and
didn't quite see eye to eye on alnost everything. And | becane
mxed up in their, you know, |ifelong battles with each other,
and decided that's not how | wanted to live ny life, fighting
with ny father and ny grandfather, so | left the dairy.

| moved back to San Luis Obispo, where | becane
i nvol ved in the nusic business because | had a dairy science
degree which didn't really provide me any skills for survival
inthe real world. So over a 13-year period | became fairly
successful in the music industry as a concert producer and a
manager of tours for rock bands. And at the ripe old age of
30, | decided | was too old for that industry and | noved to
San Francisco and started a software conpany.

And | did software in San Francisco during the dot.com
boom and bust from 1998 to 2002, during sort of the first

Internet bubble. It was a very exciting time. But sonething I
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| earned through my experience of building software and being
involved in the music business, two industries that are very
trend-oriented, you know. Misic tastes change on a weekly,
monthly basis. And in the beginning stages of the Internet,
there were never really any standards established. There was
all this conpeting technol ogy and there were constant battles
for supremacy for which, you know, technology is going to be
adopted to build web applications and to build web sites. And
so we would find ourselves in these situations where ny
partners and I, who had this web devel opnment conpany, we woul d
be hal fway through a project, working on using, utilizing a
certain technol ogy that would becone obsolete in the mddle of
t he devel opnent cycle. So we had to learn very quickly that in
order for us to survive in this industry, we had to be |ooking
way out into the future, months into the future in terms of,
you know, technology. Things were changing so fast. Really,
we were trying to project and predict what people were going to
be using a year fromnow before we started a project so we
didn't waste our tine being obsolete.

And so this sort of requirenment for survival in
software in San Francisco in the early 2000's sort of inforned
my habits of how | thought about business and how | thought
about doing things. And in the mddle of this, you know,
endeavor, ny father came down with | ynphoma and was goi ng

t hrough treatments of cheno and needed some surgeries. And ny
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famly asked if | would cone back to the farmand watch over
things while my father was going through treatments. And |
agreed to do that. | figured since | was doing software and
everything was Internet-based, it didn't really natter where |
was.

So | came home for awhile and | got stuck there. So
al most 15 years later, 14 sone years later, I'mstill there.
Happily there. Fortunately, met my wife, had ny children
there. Unfortunately, buried nmy father there in 2011. So when
| came back to the farmvery shortly after 2011, Septenber of
2011, | actually cane to the farmin Cctober of 2011 to start
in 2011, 2001. So 9-11, 2001 happened, Septenber 11th, in the
m ddl e of COctober that year, | came home to the farmand
started ny dairy experience at the beginning of what | called
the beginning of the big change. Everything started changing
fromthat point forward for agriculture, and for dairy in
particul ar.

Prior to that time, markets were, you know, reasonably
stable. They weren't great, you know, agriculture had a pretty
tough time in the '80's. But for the nost part, people were
supportive of agriculture and had an attitude about farmers
that farmers were like them Mbst people had a connection to a
farmer, even back then. And this sort of 9-11 event to ne,
sort of synbolizes the beginning of the change in attitudes of

Anerican consunmers and world consumers about agriculture and
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how their food is nmade, which has led us to have to deal with a
| ot challenges. And when | came back fromthe -- from-- when
| came back to the farmfromdoing software, | had this
mentality that | had to be looking into the future to see what
changes were going to be occurring and try to meet them before
we get there.

And so | saw all these consuner trends, these consuner
changes happening in trends. Consumers were interested in
envi ronnental issues, and in California we started undergoing
sone pretty serious regulations regarding groundwater
managenent. And so we inmmediately, you know, before the
regul ations came to us, started updating our facilities and
started changing the way we operate in order to be conpliant
and nake sure that we were farmng in the nmost environmentally
beneficial manner.

Later on, there were environmental air regulations that
were com ng down the road regarding dust and particul ate
matter. And so ny famly and |, we sort of pioneered a
technology for farmng that allowed us to put our crops in
using different technol ogy and different ideas that reduced our
passes in the field by 85 percent, reducing our dust em ssions,
our diesel em ssions, our uses of diesel by 85 percent to get
the same or better yield in our crops. Wich I'mproud to say
that this technology had led us, had allowed us opportunity to

receive some pretty interesting awards for this work that we
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did, including Sustainable Agriculture Chanmpion in 2010 by the
US EPA. And in 2012, we received the Leopold Conservation
Award, which is sort of like the, | don't know, the Noble Prize
for farmers in a way. Not that, it's hard to describe this
thing without sounding like a prick, but it's just -- it's --
sorry. It's -- anyway. It is pretty inportant. [|'mvery
proud that we got it. And this came out of this mndset of

| ooki ng for change versus, you know, resisting change.

And nost, a lot of farners tend to resist change. Most
people tend to resist change. So | took it a change-oriented
approach towards farmng and agriculture. And | promise | wll
get to sone point at sone point here. But what -- so one of
the other things I did when | got back was to get involved in
as many organizations as | could to better understand the
trends in the industry, to know what's com ng down the road, so
| woul dn't get caught behind the curve on any particular, you
know, outside elenent that would inpact the way we do business.
| wanted to make sure if animal welfare issues were com ng down
the road, that we were going to be ahead of it.

And very early when | got back on the farm | made sure
we were aninal welfare conpliant. W were one of the first
certified dairies in California for Farners Assuring
Responsi bl e Managenent, the FARM Program And so as
continued these trends and changes in environmental and ani mal

wel fare and human resources areas, all along we started
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encount eri ng deeper and deeper struggles froman econonic
per specti ve.

| will tell you that in the 120 some odd years of ny
famly's participation in the dairy industry and agriculture,
the first year we ever had a relationship with a bank, other
t han depositing checks and witing checks, was in 2008. And we
established this relationship with the bank because | had
anticipated the market change in 2009, and figured that we
weren't going to be able to cash flow our way through that deep
of a loss situation, and we became, you know, acquainted wth
Farm Credit West, which we are now deeply acquainted with. Not
only in dairy, but also in the al nond business, which | wll
talk about a little while later

So since 2008 we have -- prior to 2008, we had never
had a single dollar of debt, with the exception of several
smal | |and purchases that had some short-termnortgages on it.
But from operating perspective, we had never incurred operating
debt until 2008 -- until 2009, | would say. W established the
relationshipin '08, and in '09 started borrow ng noney. And
we, since then we have continued to borrow and pay back, and
borrow and pay back, and borrow and pay back. But it is
becom ng, in each cycle it it seems that we go through with the
pricing, with the mlk market going up and down in this state
and in this country, we seemto borrow nore, pay back |ess over

time. So we are digging ourselves into somewhat of a hole, and
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whi ch has caused ne to spend some -- | would say a significant
amount of time thinking about mlk pricing in California.
Going back to the MKinsey Report and | ooking at those
hearings, and | ooking at what CMAB had done to hel p come up
with some new ways of pricing mlk in California, which we
didn't really execute, to recently, a few years ago | was, |
don't know if | would say fortunate, but | was asked to be on
the Dairy Futures Task Force by Secretary Ross. And what |
suppose | learned with ny experience in, on that task force
wi th many ot her people, including many people in this room
today, was that mlk pricing in California has becone a
political quagmre, | guess | would describe it as. And we
seemto be at a bit of a stalenate froma political
perspective, to nmake any change in mlk pricing in California.
And since | ama change-oriented person, | like progress and |
like things to nmove forward for the better, originally I wll

tell you all that | was very opposed to the idea of California

going to a Federal Order, and and | still think it's not a
great idea.
Wiat -- what -- as a Libertarian-oriented, you know,

I ndependent busi nessman, you know, when has there ever been a
| ot of good that's come fromgiving up |ocal control to the
federal governnent, right? This is true in alnost all cases,
except for one, when you live in California.

Wien you live in a place that's crazier than the
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federal governnent fromnearly every perspective, whether it be
mlk pricing or the California EPA versus the Federal EPA, and
In nost cases we woul d be better off under Federal regulation,
not under California regulation

Now, Federal Labor Laws, we would be better off under
Federal Labor Laws then we woul d be under California Labor
Laws. So if | lived in Texas, | would probably have a
different attitude about |ocal versus federal regulations, but
| live in California, you know, the nost over-regul ated,
ridiculously politically charged, unbal anced, you know, state
in the union. And you guys can fact-check me if you want, |'m
sure you can figure out that that is likely true, with the
exception naybe of some Northeast states. But we have got it
pretty tough here.

So | was very nuch a proponent of fixing the California
systemwhen | was on the Dairy Futures Task Force. | really,
really wanted there to be a local fix. And | learned in that
process that that's not going to happen. | think it will never
happen. And that our best opportunity is to nove away froma
politically charged, politically notivated, very difficult
situation where, you know, political appointees have to make
econom ¢ deci sions between people to something that is nore,
don't know how to describe it, nore judicial | guess. | kind
of view the Federal systemas a nore, you know, fair system

where it's based on facts and you can hear everyone's opinion,
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and you can uncover the details and really dig into what the
benefits or the, you know, the negative alternatives of a
proposal nmay be, and really look at it, the truth in the natter
and not, you know, based on who is going to get elected or

whi ch organi zation is given more nmoney to which side of the
CGovernor's office. And so | feel Iike our best opportunity
going forward is with the Federal Order.

And so | will tell you sone of the struggles that we
have had regarding being in a California O der, besides, you
know, the obvious situation that we get paid | ess than nost
other regions of the country. W have nmuch greater challenges
than a | ot of areas of the country, in addition to the fact
that we get paid |l ess with, you know, |abor and regul ations,
and, you know, gl obal greenhouse gas stuff.

And | don't know if you guys know this or have any
relationship with the environmental stuff that's going on, but
it is very likely that dairy cows in California are going to
get regul ated under G eenhouse Gas Bills for farting methane
and causing global warmng. So, you know, just an additional
chal l enge that we're going to face. And we're going to
continue facing these types of challenges, including high |and
prices, and, you know, shortage of |abor, and all kinds of
things. So one of the primary difficulties that we've faced in
terms of managing the risk of being a dairy farner in

California is sort of our disconnection fromthe Chicago Board
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of Trade and our ability to effectively manage our risk through
hedgi ng.

And when | first cane back to the farm | went to a
class that was offered by a trading organization that, you
know, every quarter for two years | would go to these four,
five-hour long neetings where they would teach me how to hedge
and | would learn, you know, all of the conplexities of the
market. You know, the puts and the calls, and you know, the
trends and all this kind of stuff. And so after a couple years
of this | becane confident enough to try to do sonmething. And
| had noticed that in the dairy industry we seemto be on a
t hree-year cycle of boom and bust. You could al nbst set your
wat ch to the cycle, you know, the 2006, 2009, 2012, these are
years that generally ended up being a little bit on the down
side for dairy.

So in Decenmber of 2011, it |ooked to me |ike there was
a good opportunity to hedge for 2012. And so | had done a
bunch of analysis of the market and | ooked at what ny mail box
price was over the past ten years conpared to Class Il mlk in
Chicago to see, you know, what | could expect in terms of a
return or what my ultinmate floor would be in terms of hedging
my mlk inconme by buying puts on Cass IlIl mlk in Chicago. So
it looked at that time like it was about 85 cents, which was
pretty close to the, | would say ten-year average, and so |

t hought, hey, this is great, | wll buy these $15 puts for 20
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some odd cents per hundredweight, and if Cass Ill in Chicago
was to drop bel ow $15, minus my 20 sonething cents, | would
have, like | said $14.70 floor for mlk, you know, for this
comng year. And I, and ny break even at the tine was just
around $15. And so | thought, you know, | could at |east
mnimze ny |osses throughout this period by investing sone
$50, 000 in the Chicago Board of Trade.

So that was Decenber of 2011, when the difference
between ny nail box price and, which is very close to, you know,
general |y, overbase price in California, after you add in ny
quota, and you take out all the stuff that Land O Lakes robs us
for, and everybody else. But, so we were pretty close, you
know, in this differential we were pretty nuch right on the
average nmoney in Decenber of 2011 when | executed these hedge
strategies.

By February 1st of 2012, the difference between Chicago
G ass 4b, Chicago Cass IlIl and California Cass 4b, was $2.50
bel ow, so | should also nention nmy prices are, were 85 cents
below Class I1l, and went from 85 cents to $2.50 below within a
period of a month. So ny price in California was in the $13
range, and ny puts in Chicago were at the $15 range, but the
Chi cago Board of Trade never dropped bel ow $15 at the time, so
we never received any benefit from executing those puts on
Cass IlI.

So the next time around | thought | would learn ny
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| esson, and -- and so fromthat point forward | started hedgi ng
a conbination of Gass Il and Class IV, kind of in a
proportion to what the California pool contributions are. So
40 sone odd percent Cass, well -- 60 sone percent Class Il

and 40 sone percent Class IV, sort of based on what the
California pool, you know, how a California pool -- how the
California pool contributes to nmy paycheck fromthe formulas
perspective. And over the next couple of years, and the next
coupl e of downturns in the market, we have never received any
payments back fromCass IIl. W have received sone benefit
fromClass IV. Qur Cass IV price here seems to track nore
closely to our 4a, and Cass IV in Chicago tend to track nore
closely to one another. Unfortunately, that's a very thinly
traded nmarket and it is often tines very difficult to find an
opportunity to buy a put or to do any sort of hedging inside of
Cass IV. So | have felt that, you know, one of the biggest
problemwith the State of California, one of the problens is
that we can live with volatility, we can live with risk. |
think volatility is actually a good thing for business, | nean,
volatility creates opportunity. And but if you can't nanage
your risk in the volatility, then you become a victim rather
than some, a manager. And | feel in California, we are
basically victims. Wereas in the rest of the country, people
have opportunities to be managers.

And |'mnot an Economi st and I'mjust talking to you
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about these nunbers and experience fromny recollection, so if
you want to challenge me on the nunbers, that's fine, we can do
that, but I won't have a good answer for you. So this is just
my experience with doing hedging, sonething that | have found
little value in and made things much nore difficult.

So what | have done instead, rather than investing ny
money in the Chicago Board of Trade these days, |'minvesting
my noney in nyself and |I'mplanting alnond trees as a hedge
against mlk prices in California, and the dairy industry in
general. So I'mdiversifying nyself into, | call nyself an
indiscrimnate mlk producer. | will be producing cow mlk and
probably almond m |k at some point. Wich, by the way, tastes
terrible and | don't reconmend it. But definitely eat al nonds
in any other way you can, particularly onice cream it's a
good way to get it.

So am | being too nuch of a pronoter here? So anyway,

I nstead of, instead of hedging in Chicago, we are trying to
diversify our business. Because for the 123 years that we have
been in the dairy business, 100 percent of our income has cone
fromcowmlk. And the almond mlk thing is sonething that's
you know, hopefully not alnond mlk, but alnmonds in general
seemto be something of value on the land that we |ive on.

So we are intentionally becom ng nore dependent as a
dairy farmon inported feed as a result, where before we were,

we were grow ng nost of our feed ourselves. Now we are having
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to inport feed fromother sources. So we're putting the dairy
farma little bit at risk, but it's conpletely necessary
because we have determ ned through, over the last 15 years,
that dairy incone alone is conpletely unsustainable for us in
the State of California. So we have noved towards
diversification

So | have two other things on ny list. Oneis
questions and one is heavy drinking, so | don't know if
should just sumit up and say thank you for allowing me to cone
here today to talk to you. | do support Proposal 1, the
proposal by the co-ops. That is, in nmy opinion, the best
opportunity for dairy producers in California.

After all, without the dairy producers in California,
we do not have a dairy industry in California. And if we want
to continue having a thriving and vibrant and, you know,
econom cal Iy beneficial industry in California, | think it's
important to keep the producers healthy. And at this point, we
are not very healthy. And | would suggest that this is fairly
wel | denonstrated, if you | ook at the cooperatives in Tulare
County, where | come from and what their processing capacity
IS versus what their current through-put is. W have -- we
have seen mlk supplies to our co-ops drop between 7 and 10
percent year over year, and quite a bit down fromwhat their
capacities are. So, you know, comng out of a year |ike 2014

whi ch was the, in our experience, the nost profitable year that
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we had ever had, it was -- it barely got us back to even.
Right? And it didn't provide nmuch opportunity for us to invest
in growng the herd, or, | nean, or inproving the facility for
the animals. W were nostly paying back debt and investing in
diversification. So | don't know that, you know, and | see it
everyday. | nean, you all, many people fromthe countryside,
mean, |'mliving out on the farm W have seen small dairies,
you know, 100 cow dairies, 500 cow dairies go out of business
and get leveled and plant trees or some other crop on it over
the years. But now we're seeing 5,000, 10,000, cow dairies
getting level ed, you know, when the best opportunity you have
for a 20 or 30 mllion dollar facility is to grind up the
concrete into road base and recycle the metal, and plant trees
on it, when that's the best opportunity that you have for an
investment |ike that, that really causes me to question, you
know, the systemthat we're operating under. And | think it is
certainly time for, | think we are beyond the trend in terns of
change being necessary for this industry in California to
survive.

And with that, | just want to give a shout-out to mny
friends online who are listening to me. And thank you to you
for giving ne the opportunity to talk to you today. And |'m
open for any questions you mght have.

JUDGE CLIFTON: M. G acomazzi, your testimony is

spel I binding. Very different fromwhat we have had, and very
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hel pful in that respect. | would hate to follow you, the rest
of you who are speaking today.
| would like to nowinvite questions. M. Beshore?
CROSS- EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore.

Thanks for com ng down from Hanford today,

M. G acomazzi. Just a couple of quick questions. You
mentioned when you were tal king about your education, you
mentioned going to COS, or | think if | heard that right.

A Yes.

Q Can you just tell us what that --

A Oh, yeah. COSis the College of Sequoias, it's a
Junior College in Visalia.

Q Very good.

A. And Cal Poly San Luis Cbispo, by the way, | don't think
| said that. Inportant distinction. San Luis Qbispo.

Q Wich is where you graduated subsequent|y?

A That's where | finished school

Q  Finished school

A After five years. Yes.

Q Gkay. | may have missed this, but can you just tell us
alittle bit about your, you know, your famly, your dairy
operation today in terns of size, the nunmber of cows?

A Yeah, | did not nention that. | apologize. So today
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we mlk around 950 cows, and we farmright at 1,000 acres, 400
of which nowis planted to alnond trees that we have planted in
the last two years. So we have put 40 percent of our property
into al nonds.

Q And the rest of the acreage is used for?

A Corn, wheat, alfalfa, feed for the cows.

Q GOkay. And then just one final question. You mentioned
the Leopold Award that you received.

A Yes, sir.

Q And you know, your conservation practices are really
i npressive. Can you just, you said it's the Noble Prize or
what ever, but just for -- for the record and for everyone, just
talk, explain what the Leopold Award is a little bit, and so we
know what that is.

A Al right. So the Leopold Conservation Award is an
award that is given annually by the Sand County Foundati on,
which is a non-profit organization in Madison, Wsconsin, that
was established to protect a property that was owned by Al do
Leopol d, who was a conservationist in kind of a university
conservationi st who taught farmers that it's possible to
co-exist, agriculture and wild life can co-exist. And taught
people howto farmand to generate habitat for wildlife. And
they give this award away annually, | think nine states. And
they try to honor people who are doing things that are

environmental |y beneficial, ecologically beneficial. They get

4970

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

many, nany applicants every year, particularly fromCalifornia,
because there's a | ot of people in California doing some pretty
amazing things in terms of conservation. And they have these
comm ttees that choose the recipients. And | was the recipient
for 2012.

Q So Leopold is one the great nanes in conservation?

A Yes.

Q And probably not everybody has heard of that, so |
appreci ate your --

A Exactly.

Q -- providing that.

A You got to be alittle bit of a hippie to know
Al do Leopold. I'mnot a hippie.

Q Thank you very nuch.

A, Conservation is profitable, so this is why we do it.
It is -- when you are |ooking at environnental solutions, |ike
any solution, if you want people to adopt them those solutions
have to be the nmost profitable option. And it turned out in
the way we farmnow, the nost profitable way to farmis also
the nost environmental |y beneficial, so we |ook to, you know,
marry profitability and other external benefits at the sanme
time. W have been able to do that in alnost every way, except
for inour mlk price situation.

Q Geat. Thank you.

JUDGE CLIFTON: Now, did you call the foundation Sand
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County?
MR G ACOMAZZI: S A-N-D, County.
JUDGE CLIFTON:  Who next has questions for M. G acomazzi?
MR G ACOMAZZI: Ch, come on. All right.
JUDGE CLIFTON:  Dr. Schiek?
CROSS- EXAM NATI ON
BY DR SCHI EK

Q WIIiam Schiek.

M. G acomazzi, | want to just thank you for com ng
here today, and conmmend you on all the things you do to keep
your operation on the forefront. | think you are a very
f orwar d-| ooki ng dairyman, and that's sonething to be comrended.
So --

A, Thank you.

Q | just had one question. W have, you know, we have
had a | ot of news stories and things about the drought here in
California. | wonder if you mght be able to talk a little bit
about how the drought has inpacted your operation. Has it made
it more difficult to get water, increased your cost, those
ki nds of things?

A Yes, definitely. The drought in California, both the
man- made drought and the Cod-made drought, are having pretty
significant inmpacts on us. Obviously, froma -- 1 livein a
region where we historically have had very available

groundwater. And our groundwater being depleted at fairly
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rapi d rates because we are dependent on groundwater recharge
fromsurface conveyance systens. The Kings River, the

St. John's River both feed into the area where | live, and over
the last four years we haven't had nuch water. W haven't had
much rain and there's been, | would say, an increase in demand
for water to some degree.

Ri ght now we have, over the |ast four years we have had
to replace four wells, each one at the cost of nearly $400, 000
after drilling and putting in a new punp and new pi pel i nes and
things to connect to that water source. So we're drilling
deeper and going bigger. And we are getting less water to
recharge. And if we don't do sonething about this fairly soon,
we W |l probably all be out of water. It probably won't be in
my lifetime, but certainly my concern isn't for nme anynore, it
is for my children.

There has been a | aw passed in California called the
Sust ai nabl e Groundwat er Management Act which ains to establish
groundwat er sustainability agencies who will be charged with
devel oping plans to assure groundwater sustainability. And I
was, up until two weeks ago | was the President of my County
Farm Bureau, so I'mfairly involved in that process now. And |
can tell you it is going to take a long tine for us to get
there, but, yes, it has made things certainly nore expensive.
Gowng feed with, growing corn and alfalfa with water that you

have just spend $400,000 to get to, is a difficult thing to do
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inatim when it's uncertain whether you are going to have a
year of profitability.

Q Gkay. Thank you.

JUDGE CLIFTON:  You nentioned the MKinsey Report. Wuld
you describe it for ne?

MR. G ACOMAZZI: The MKinsey Report was a was a study, |
don't knowif it was a study, it was a docunent that was
conmmi ssioned by the California MIk Advisory Board, | think
around 2003, 2004 -- anybody correct me, | don't renember. |t
was awhile ago. It was released probably in '06 or '07. And
it was a study of the California mlk industry. And then it
suggest ed some opportunities that the California industry m ght
I mpl ement in order to establish a nore, | don't know, a nore
appropriate nodel for mlk pricing, you know, it was kind of
| ooking at the class pricing, class based pricing system versus
some ot her system such as a Dutch auction, which I'mnot sure
iIf I"mactually correct in this, but I think the world, the
Pontera's G obal Dairy Trade Programis based a |ittle bit on
information that was suggested in the MKinsey Report. It was,
yeah -- it was just something that everyone tal ked about really
ferociously during a time of lowmlk prices, and then once
mlk prices came back up, everybody went home and got fat and
happy again. And then mlk prices went down and everyone cane
back crying again. And then went back up, and they went back

home. And this trend has been going on now for the entirety of
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my career in dairy, and it's, the trend has stopped.

W are now, frommy observations, we are not going to
quit noving towards change. And | would say that 2014 is the
evidence of that. You know, in 2013 we started | ooking at
changes in the pricing systemin California. 2014 we had the
most profitable year that we had seen in ny career, but we kept
tal ki ng about change, because we knew that that was tenporary
and that this industry still remains econom cally unsustainable
for nmost producers.

JUDGE CLIFTON: Do you have any recommendations regarding
mlk pricing fromyour point of view that would benefit your
operation and deal with this volatility?

MR G ACOMAZZI: Well, nmy point of viewis that, you know,
dai rymen shoul d have an opportunity to be profitable. But |ike
| said before, | don't, I'mnot afraid of volatility and I
don't mnd volatility in the nmarket, as long as there's an
opportunity to manage it. And we currently have no opportunity
to manage it. So to me, if we could get all of our pricing, if
| could get my price for mlk closer to the reality of what is
offered in Chicago, or some other device for hedging that gives
me an actual benefit because -- | wll tell you another thing
that this MPP program this Margin Protection Program offered
by your agency, | believe, is not of nuch benefit to
California, either

We have an extrene di sconnect between the nunbers used
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in the MPP and the actual nunbers in California fromour mlk
i ncone side and fromour cost side. | mean, we don't pay the
same for corn as they do in the Mdwest. W don't pay the sanme
for soy bean meal as they do in Southern Illinois. CQur alfalfa
costs are different than they are nost other places, so it
doesn't really track for us, nuch as the Chicago Board of Trade
does not track for us in the Cass Ill area. So | would think
that if | had an opportunity to say I'mgoing to invest
X-amount of dollars in hedging Class Il in the future, and ny,
but | woul d hope to have an expected differential between ny
price and Chicago. |f some way there was some, if there were
some way to hedge the basis, you know, to lock in the basis and
say, California's Cass 3, Class 4b price wll never drop bel ow
more than, you know, 25 cents of Class Ill, then that woul d
probably be great.
But | actually think at sonme point we're going to have

prices here above Cass IIl, because once the dairies
di sappear, there's going to be a |lot of demand for mlk. And |
think that dairies are disappearing. And at sonme point, to
keep processing facilities open in this state, they are going
to have to pay to get it here. | would hope that it doesn't
cone to that.

JUDGE CLIFTON:  Wo next has questions for M. G acomazzi?

MR. FRANCIS: WII Francis fromUSDA. M. G acomazzi, just

wanted to thank you very nuch for taking the time out of your
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busy schedule to come and give us your thoughts on this issue.
So, thank you very nuch.
MR G ACOMAZZI: Thank you.
JUDGE CLIFTON: Last chance. Any nore questions for
M. Gacomazzi? | thank you very nuch. It is a pleasure to
meet you. And if you have nore than one business card, if you
could give one to Laurel May, who is right here in the front
r OW.
Cone back to the stand, if you would, M. G aconazzi.
Wul d you just read into the record your business contact
i nf ormation?
MR G ACOMAZZI: kay. Dino Gacomazzi, D I-NO
GI-ACOMA-Z-Z-1, Gacomazzi Dairy, Hanford,
9550 6th Avenue, Hanford, California, 93230.
Want my phone nunber and e-mail, too?
JUDGE CLIFTON:  Yes, please, if they are business.
MR G ACOMAZZI: Yes. (559) 381-8125. And
Di no@ acomazzi . USis ny e-mail.
JUDGE CLIFTON:  Thank you very nuch.
| think our next witness will be M. Blaufuss. Do you
want a five-mnute break?
MR ENGLISH W're ready to go.
JUDGE CLIFTON. Ckay. Very good.
MR. ENGLISH: Chip English. No, your Honor, | think we're

ready to go, and we're going to take a break when M. Ahlem
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gets here, so we're prepared to get started.
JUDGE CLIFTON:. We're getting out our Exhibits 109 and 110.
MR, ENGLISH That will be correct, your Honor.
JUDGE CLIFTON: M. Blaufuss, you remain sworn. Please
again state and spell you nane.
MR. BLAUFUSS: Rob Bl aufuss, B-L-A-U-F-US-S.
DI RECT EXAM NATI ON
BY MR ENGLI SH
Q Before you resune your statement on Exhibit 109
Page 6. At the end of the day | interrupted you a little bit
to tal k about Exhibit 110, regardless. And M. VI ahos has
hel pful ly pointed out that the figures mght need a little nore
explanation. So why don't we do that now. So what M. VW ahos

pointed out, if you look at Figure 1 you have identified, it's
called the Alta Dena map, and you say Alta Dena Data, and you
have a P for plant, but it's not M. Vlahos' eyesight, there
does not appear to be a P for plant; is that correct?

A Yes, that's correct.

Q ay.

A These were, Figures 1 and 2 were pulled at a different
timeframe than Figure 3.

Q Soif you go to Figure 3, maybe that will help us a
little bit. Figure 3 is Heartland Map, and you have actual |y

got sort of the, you have got orange for producer and blue for

the plant, correct?
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A, Correct.

Q And even though there is not a P, there is a blue dot
I f you | ook Southeast of Los Angeles, correct?

A Correct.

Q Is that Gty of Industry?

A It is.

Q And your Honor, just to be very clear, because |I'm not
sure the record was clear yesterday, the nane is Gty of
Industry, it is not Gty of Industry, sort of like industry
city, it is Gty of Industry is the nanme of the location. So
that's -- that's the blue dot that is Southeast of Los Angeles,
and that's the Heartland nap, correct?

A Correct.

Q Now, will that also help us locate Alta Dena?

A That is correct. Alta Dena is also located inthe Cty
of Industry. And actually, our internal nonenclature is
CO North and CO South. So if you want to figure out where
Alta Dena is, just draw a dot a little bit north of where that
Heartl and Farns dot is.

Q Okay. And now Figure 2 is, of course, of the Bay Area,
so that's not, is not going to link up to Figure 3. Were is
the plant on Figure 2?

A I'l'l admt ny California geography isn't great. The
plant itself is located in Hayward.

MR VLAHOS: M. English? Can | help out just for one
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second?

MR. ENGLISH:  Since |'mfromone of those Northeastern
states mentioned by the witness, yes.

MR. VLAHOS: To help out, the city of Hayward is just a
little bit south of the city of Berkeley and south of the city
of Cakland, so it is in the Bay Area, but south of Qakland and
Ber kel ey.

MR ENGISH  Thank you, M. WV ahos.

BY MR ENGLI SH

Q So wth those clarifications, and again, | thank you
M. W ahos, for pointing that out. Wuld you then, return to
Exhibit 109 and conplete your statenent, starting on the mddle
of page 67?

A For the nonth of September 2014, a Class Il facility
| ocated in Nashville, Tennessee, would have renmained in the
pool in order to draw fromthe pool a location adjusted val ue
of 85 cents per hundredwei ght. The nmonthly pool or depool
decisions for plants in this hypothetical exanple for
January 2014 through Septenber 2015, can be found in Table 1

Dean purchases a significant anount of bul k condensed

skimmlk, whichis ultimately used in our facilities around
the country. \Wile at one tine we were sourcing a portion of
our condensed skimfrom California sources, we have
increasingly noved away fromit, as transportation costs

escalated. It is our experience that bul k spot |oads of
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condensed skimnoving fromCalifornia into the Federal Oders
has not disrupted narkets to any noticeable degree in recent
years as a result of a price gap between CA and FO regul ated
mninumprices. |f the co-ops truly felt that there was

di sorderly marketing occurring in the state and inefficient
movenents of Class 2 and 3 m |k were happening as a result of
the state's pricing architecture, why, in recent years, have
they only petitioned for hearings on adjusting the Cass 4b
price? There has been absolutely no attenpt to address the

i ssues ostensibly causing disorderly marketing for Class 1, 2,
3, and 4a mlk for reference by the proponents of Proposal 1 in
their case-in-chief. Wile differences in pricing systems have
the potential to lead to disorderly marketing, it is not itself
i ndi cative of disorderly marketing.

Over the past decade, there have been instances where
unregul ated mlk, be it raw or packaged products moving into
California fromnei ghboring states has caused disruptions in
the California Cass 1 market. Interstate comerce |aws do not
allow for California to regulate the mlk being noved into the
state from neighboring states. Speaking specifically froma
C ass 1 standpoint, such novenents of mlk is able to occur
when the out-of-state price of mlk (typically the |oca
statistical uniformprice) is cheaper than the Class 1 price in
California. Conpetitive pressures fromboth out-of-state bul k

m |k and packaged fluid mlk were significantly reduced by
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Federal statute, CDFA, and Federal Order regul ation changes
which occurred in the md to |ate 2000's.

In two separate hearings in the md-2000"s, CDFA dealt
with a disparity between California Cass 1 price and uniform
prices being paid in neighboring states. At the tine, the wde
disparity in prices had led to aloss in Cass 1 sales for
processors that produced, processed, and sold California mlk.
These hearings resulted in a reduction to California Cass 1
prices which reduced the economc benefit to inport mlk into
California. Qher significant regulatory changes occurred in
2006 when the USDA, and then the U S. Congress, set limts for
entities seeking producer-handl er status, and in 2009, when
USDA began fully regul ating producer-handl ers whose O ass 1
route dispositions were in excess of 3 mllion pounds a nonth,
including sales into California. These Federal Order
regul ation changes inpacted a conpetitor in Arizona who was
increasing his California Class 1 sales. In the years
following the Federal Order 124/131, decision and adoption of
the Mk Regulatory Equity Act, fluid mlk sales noving into
California fromArizona declined conpared to | evel s experienced
in the early 2000's. Dean has not seen a noticeable change in
mlk inmport levels in the California nmarket over the past year.
VWiile conpetition for fluid mlk sales in the state remains
highly conpetitive, our market intelligence on the California

mar ket does not point to any major changes in out-of-state
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conpetition, which would indicate disorderly marketing. The
mai n source of increased conpetition for fluid mlk sales over
t he past year has not cone fromout-of-state plants, but
rather, in-state producer-handlers.

VWiile the proponents of Proposal 1 may try to bury the
| ead, nake no mi stake about it, this hearing is occurring
because of a dissatisfaction over the disparity between the
California Class 4b price and the Federal Order Cass Il
price. Producers are focused on increased revenue and in this
case, revenue derived fromcheese and whey. The Cass ||
price and its relationship to the California Cass 4b price,
however, is not in and of itself indicative of disorderly
mar ket i ng.

The California State Order has served both producers
and processors well throughout the years. Dean is not of the
belief that the State Order is so beyond repair as to require
the formng of a new Federal Order in California. CDFA has
typically been responsive in addressing issues that have arisen
whi ch inpact the orderly and efficient marketing of mlk in the
state. \Wen disorderly marketing conditions have occurred,
CDFA nade appropriate adjustnents to regulatory |anguage to
address it.

Speaking as a Class 1 processor, Proposal 1, as it is
witten, makes me exceedingly uneasy about having access to an

adequate m |k supply long-term As outlined by the evidence |
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have presented here, | do not share M. Hollon's view that,
"The FMVO proposed by the Cooperatives would not only pronote
and enhance orderly marketing conditions, but would also
address | ong-standing conditions of disorderly marketing."
There are several key requirenents that are uniformy found in
all other Federal Orders which seek to ensure orderly marketing
conditions. By sinply repackaging California regulatory
| anguage into a Federal Order, the co-ops have failed to
account for those FMVO provisions. In order to provide for the
orderly marketing of mlk in a Federal Oder construct,
provi sions such as shi pping percentages and repooling
restrictions were put in place to ensure that supply plants
meet basic perfornmance standards in order to have access to the
addi tional value generated by the market-w de pool, and
especially the Cass 1 proceeds. A market-w de pool -- a
mar ket -wi de Federal Order pool sans performance requirenents
|'i ke the one proponents of Proposal 1 have proposed, could |ead
to disorderly marketing in California.
Q Chip English

| f you woul d | ook back at page 8, in the first ful
paragraph, the second paragraph, if you include the carry over,
in the last sentence you substituted, | believe, the word

"indicative" for "definitive" and | actually think indicative

may be more correct. It is the last sentence that reads, "The
Cass Il price and its relationship to the California 4b
4984
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price, however, is not in and of itself,"” and I think you said
indicative. Page 8. Wuld you like the record copy to be
corrected to read as you read it, "indicative?"

A Yes.

JUDGE CLIFTON. Al right. M. Elliott? She's already got
a thumb's up, she's right with it. That's on page 8, roughly
in the mddle of the page, fifth [ine down of the first ful
paragraph, we're striking "definitive" and inserting
"indicative".

And | have got two other little --

MR. ENGLI SH:  Then why don't you go ahead, your Honor.

JUDGE CLIFTON: Well, if you are going to do them | like
that better.

MR, ENGLISH  Well, | would if I knew what they were.

JUDGE CLIFTON: Last line on page 8, which to words do you
want us to strike?

MR, BLAUFUSS. In that sentence, two words would be "rely
on".

JUDGE CLIFTON. Al right. Do you see that, Ms. Elliott?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: So we're striking two words in the |ast
line, "rely on". And the only other little change |I think you
probably want to make, M. Blaufuss, is on page 7, five lines
up fromthe bottom you read that "Wose Cass 1 route

di spositions were in excess of 3 mllion pounds a month." So |
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assume you would like us to insert the word "of"?
MR BLAUFUSS: Yes.
JUDGE CLIFTON: So that is just before 3 mllion pounds.
Al right. Thank you, Ms. Elliott. Wre there any others,
Bl aufuss? That's all | saw.

MR. BLAUFUSS: | think you hit on the ones that | knew of

JUDGE CLIFTON. Al right. Geat. M. English?
MR. ENGLI SH:  Thank you, your Honor
So as we have with past wtnesses, we have end notes

for references rather than footnotes, and we're not asking the
court reporter to put those in the transcript, they are in the
exhibit. But I thought that | would point out that Exhibit 109
on page 9 has four such end notes.
BY MR BLAUFUSS:

Q Solet's look first at Exhibit 110, M. Blaufuss. And
even though | have gone through a little bit of Figures 1
through 3, why don't you describe what they show and what the
difference size circles nean, and just wal k us through what is
shown on Figure 1.

A kay. So Figure 1, if we're looking at the Alta Dena
map, what this wll showis where our mlk supplies are |ocated
for this individual facility. And then the size of the circles
as you can see fromthe, we'll call it the table, or the key on

the top corner shows the anount of pounds that we generally
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receive in that given month fromthose areas. So the |arger
the circle, the nore vol une.

Q And so you have provided the plant zip code, which
woul d give somebody a nore precise way of locating the plant if
they wanted to, and then you have categorized this as a supply
that's within 100 mles. 54 percent of the Alta Dena mlk
comes fromwi thin a 100 mles, correct?

A Correct.

Q And then the remaining supply, the total supply
certainly cones within 250 mles, correct?

A, Correct.

Q GOkay. And if you look to the next two figures, that
woul d provide the sanme information, correct?

A That is correct.

Q And | note for the Bay Area, 99 percent of your mlk
comes within 100; is that correct?

A Yes.

Q And finally, if we ook to Figure 3, we would have sort
of the sane information for Alta Dena, a small portion cones
under 100 mles, and ultimately everything is within 250 m|es,
correct?

A That's correct. And | will add, | stated this | think
inm testinony, or at |east in questioning, these maps are
reflective of June 2015. | still believe in talking to our

mlk supply personnel who handle this, this is stil
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reflective. It is not to say things can't change and
circunstances arise, so there can be some | oads that perhaps
aren't perfectly shown on the map, but typically this is our
mlk supply base that we rely on these facilities.

Q Now, in your testinony | think you said that you don't
regularly receive mlk fromout-of-state, bulk mlk from
out-of -state, correct?

A Correct.

Q Wuld it be nore accurate to say that it would be very
unusual for you to receive mlk fromout-of-state?

A That's correct. Qur preference in our California
facilities, we have invested a | ot of capital in the State of
California, and our preference is to source |ocal, produce
| ocal, and sell local.

Q And turning back to your testinony, and byway of
exanpl e, on page 5, in the bottomlong paragraph, you say,
"what the proponents of Proposal 1 fail to nention is the
current Federal Order |anguage allows all Class 2, 3, and 4
plants to depool fromthe respective Orders when there are
econom ¢ incentives to do so." Wuld it be fair to say, for
purposes of this, that handlers elect not to pool mlk?

A Yes, | believe that woul d be the nonenclature that
woul d be preferred.

Q By USDA?

A. By USDA
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Q ay. And so to the extent | have used the phrase
depool, I"mpart of that problem So the phrase that you think
USDA woul d prefer to use is elect not to pool ?

A, Depool just kind of flows off the tongue a |ot better.

Q kay. So that takes us then, to Table 1 of
Exhibit 110. And | know you have mentioned in your testinony,
but let's look at it in greater detail. So what have you done
here, and what's -- what are the colums? Just wal k us through
for the record.

A Certainly. So Colum Ais just the nonth. So | |ook
to the last, fromJanuary 2014 through Septenber 2015. So, in
| ooki ng at, you know, these individual nonths what these
deci si ons woul d have been had there been a Cass Il stand-al one
plant in these |ocations, so, you know, in the proponents
initial, | believe it was their initial wite-up, they
specifically called out these three cities and how they can
source California condensed skiminto those cities and stil
pay freight, and still be at or below cost in those areas. But
it just ignored the fact that there's plants in Federal Order
structure I, Ill, and IV, like you said, M. English, those
plants can el ect not to pool.

Q And are you aware of stand-alone Class Il operations in
those areas?

A | don't believe -- | don't knowif they are in

individual cities, and that woul d be reflective of the exact
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| ocation differentials. | believe there's a Cass Il facility
north of Denver perhaps, and there may be ones in Nebraska,
whi ch would still be Federal Oder 32, though |I don't know t hat
for sure.

Q Okay. So it mght affect the nunbers nodestly because
the bl end woul d have been adjusted for the |ocation?

A Correct.

Q But ultimately when you | ook at the nunbers you are
| ooking at for Septenber 2014, you are |ooking at a number that
is significant enough that you believe that mlk could have,
and |ikely was, depooled in those nonths, in that nmonth for
those two Orders?

A At least a portion of it that could get out of the pool
woul d have el ected to do so

Q And that's because if you | ook at Colum D, for
I nstance, for plants in or around Denver --

A, Colum D, it doesn't matter where the plant's | ocated.

Q Okay. I'msorry.

A You are going to have a 70 cent differential in the
same base price for Cass Il

Q Gkay. And so what you would look at is the Cass |
price relative to the blend, correct?

A, Correct. So the plant decision is going to be to | ook
at it, what am| going to have to pay in, what's my m ni num

price for each of the class that |I'mproducing? And conpare
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that to what they would receive out of the pool, which would be
the blend price at location. And so they are going to | ook at
it and say, if my Cass Il, in this case, price is higher than
what the blend would be, 1"'mgoing to elect to not pool that

pl ant.

Q Okay. And so what's true in Septenber 2014 for Denver
is also true in Septenber 2014 in and around Kansas GCity,
correct?

A, Correct.

Q Now, Nashville is different, so you did include
Nashville. And what's the conclusion as to Nashville?

A Yeah, | didn't want to not include Nashville, and then
| woul d suspect M. Beshore would ask the question why I
cherry-picked the data, trying to read ahead on the tea | eaves
on that one, so | was sure to include it for full disclosure.
But since they are such a high Class | utilization in the
Sout heast, you would have to have a pretty dramatic novenent in
mlk price between Class Il and Class | in a given nonth to
ever elect not to pool that mlKk.

Q And of course also, the California condensed woul d have
to nove a greater distance to get to Nashville, correct?

A Correct.

Q On page 4 of your testinony, in the carry over
paragraph on page 3, you discuss the idea that, "it would be

critical that Federal Order |anguage provide a Market
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Admi ni strator the discretion to make changes to shi pping
percentages without requiring the admnistrative process of a
Federal Order hearing.” |In order to be able to make changes,
you woul d have to have shipping percentages in the first place,
correct?

A That's correct, which is why | include the line, you
know, we want to have the Market Adm nistrator have the
discretion to change it wthout having to go through a Federal
Order. Because absent that in the State of California, the
only thing you are relying on is a call provision. And | think
in our point of view, we would rather let the market sort it
out, which is what we have done in taking our conmercial
options. But if they don't have that option, | can tell you
we are in the situation, and let's just say for the record, for
hypothetical, California is in Federal Oder, | can tell you we
woul d be submtting paperwork to the MA to adjust the shipping
percentages for the next nonth.

Q But to the extent that California does have cal
provisions that haven't been used recently, those are al so not
part of any proposed Federal Oder in Proposal 1, correct?
There's no call provisions built into Proposal 1 that you know
of ?

A | believe that could be correct.

Q Okay. And just for clarity, this is, your testinony

Exhibit 109 says Part 1. And you have been here for nost of
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the hearing, | think you m ght have not been here for the short
week after Col unbus Day.

A Yeah, | took that short week off to nake sure ny son
recogni zed ny face.

Q But, for instance, when | discussed earlier today
testinony with respect to Topic 2, and, for instance 7(a) and
requirements for 7(c) and Section 13, you will be appearing
likely later this week on Part 2, correct?

A | believe that's the plan

Q And somebody from Dean Foods will be here later to
discuss in greater detail the issue of producer-handlers,
correct?

A Yes, | think we'll actually both be discussing that
i ssue in greater detail

Q ay. And there's probably sone other issues |ike
transportation and fortification that will be another part,
correct?

A, Correct.

Q Your Honor, at this time, | would nove adm ssion of
Exhibit 109 and 110. And following that, | would sit down and
the witness woul d be available for cross-exam nation unless
we're ready for a break for the court reporter?

JUDGE CLIFTON: Yes, we are ready for a break, but | don't
want anybody to move. The first part of our break will be

remaining seated. Is there anyone who would like to question
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M. Blaufuss with regard to Exhibit 109 before determning
whet her you have any objection? There is no one. Is there any
objection to the adm ssion into evidence of Exhibit 109? There
Is none. Exhibit 109 is admtted into evidence.
(Thereafter, Exhibit Nunmber 109 was
received into evidence.)
JUDGE CLIFTON: Is there anyone who would |ike to question
M. Blaufuss regarding Exhibit 110? None. Are there any
objections to the adm ssion into evidence of Exhibit 1107
There are none. Exhibit 110 is admtted into evidence.
(Thereafter, Exhibit Nunber 110, was
received into evidence.)
MR. ENGLISH: Am| instructed to sit down?
JUDGE CLIFTON:  You are. W go off record at 10: 36.
(\Wher eupon, a break was taken.)
JUDGE CLIFTON:  We're back on record at 10:52.
M. English, how would you like to proceed?
MR. ENGLI SH:  Thank you, your Honor. Chip English.

Your Honor, conveniently, as the break was about to
start, M. Ahlemarrived. And, therefore, it seens tome it's
a perfect time for M. Blaufuss to accede the wtness chair and
me to accede the lectern to M. Ahlemand M. Vetne. So
M. Blaufuss will be back |ater

JUDGE CLI FTON:  Thank you.

MR. VETNE: John Vetne representing Hi | mar Cheese.
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JUDGE CLIFTON: Is there any witten statenment that wll
acconpany M. Ahlenm's testinony?

MR. VETNE: There is nothing for distribution. He has
notes for himself.

JUDGE CLIFTON. Al right. Very fine. M. Ahlem is this
the first tinme you have testified in this proceeding?

MR. AHLEM Yes.

JUDGE CLIFTON: I'll swear you are in. |If would raise your
right hand, please.

Do you solemnly swear or affirmunder penalty of perjury
that the evidence you will present will be the truth?

MR. AHLEM Yes.

JUDGE CLIFTON: Thank you. Please state and spell your
nane.

MR. AHLEM Janes Ahlem J-A-ME-S A-HL-E-M

JUDGE CLIFTON: Thank you. | think everyone can hear you
loud and clear; is that correct? Good. Al right. Thank you.
M. Vetne, you nmay proceed.

MR. VETNE: Yes, thank you.

DI RECT EXAM NATI ON

BY MR VETNE

Q M. Ahlem you're appearing here in sonewhat unique
capacity. You are a dairy farmer; is that correct?

A Yes.

Q Okay. And you also have a role with H |l nmar Cheese
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Conpany; is that correct?

A Yes.

Q You have an ownership interest in the conmpany?
A Yes, | do.

Q And you serve on the Board of Directors?

A Yes.

Q And you are Chairman of the Board of Directors?
A Yes, currently |I'm Chairman

Q And you have made some notes for yourself to read which
describes sone of your personal history and the history of
H | mar cheese; is that correct?

A Yes.

Q Proceed, please.

A, Thank you. Like | said, ny nane is JimAhlem and
along with ny wife Carol, we operate Janes Ahlem Dairy and
Jade Jerseys, mlking a total of about 2,600 Jerseys in Hilnar,
California. W also are in a partnership with ny two sons in
Foothill Farms, mlking 2,400 Jerseys in Denair, California.
I"ma foundi ng owner of Hilnmar Cheese Conpany and currently
serve as Chairman of the Board. | also serve as Treasurer on
the California MIk Advisory Board. Over the years, | have had
the opportunity to serve on many other boards, including
National Dairy Board for six years, the last two as Vice-Chair
of DM; National All-Jersey for 15 years, five as President;

and many ot her |ocal state organizations.
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JUDGE CLIFTON: Sl ow down please. Thank you
MR, AHLEM Ckay. | wll.

Comunity-wi se, | was a Hilmar volunteer firefighter
for 27 years, a 4H | eader, involved in church | eadership, and
many other activities that nost parents do as their kids grow
up.

| was born and raised in Hlmar with two brothers and
two sisters, and all but one sister are still in the dairy
business. | live on the home farmthat was settled by ny
grandparents in 1902. | attended Hlmar schools, Oregon State
Uni versity, Mdesto Junior College, and graduated from CSU
Fresno with a BS degree in Animal Science.

Carol and | were married in 1974, and we're stil
having a blast. After school, we canme home to Hlnmar and |
farmed for my brothers for about three years. | started my own
dairy in Novenber, in 1978 on a facility rented fromny uncle
that was across the street fromthe home farm | started with
125 cows and one enpl oyee who did the mlking, and | did the
feeding, the farmng, and everything else. MIKk prices at that
time were not great and interest rates were as high as 18
percent, so with those conditions, we decided to start a
famly. Two boys in 15 nonths were a good start, and a
beauti ful daughter a couple of years later. W stayed on the
rental dairy for about six years and noved back to the home

farmwhen the dairy herd had grown to about 500 cows.
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About two years before that is when the dream of H | mar
Cheese began. | would like to step back a little bit and share
some things about ny father. He started his dairy in the early
1930's and built one of the first Gade Amlk barns in the
area, about 1935. As a side light, | still use that barn
today, that's where | mlk nmy hospital cows. Dad was a thinker
and a risk taker and innovator. So in the late 1950's, his
brot her and a couple of neighbors set up a bottling plant in
Hayward, California, and began selling fluid mlk through a
cash-and-carry store at that plant. They expanded with a
second plant in nearby San Leandro. That was not an easy
busi ness, but away to get a little more nmoney for their quality
product nmarketed under the All-Jersey mlk label. And in late
1960's, when pooling was created, it basically put themout of
business in just a couple years. Regulatory environment was
not good for us then.

Back to Hilmar Cheese. In the early '80's,
Dr. Tony Ernstromdid research on cheese yield from high
protein mlk fromJersey cows, and discovered that m Ik from
Jerseys and ot her high-component breeds, had significantly
hi gher yields. Qut of 100 pounds of Jersey mlk, you woul d get
12 to 13 pounds of cheese, conpared to 9 to 10 pounds from
conventional mlk. Wth this information and nuch work and
support from National All-Jersey, we were able to go to our

co-ops that we knew were maki ng cheese with our mlk and
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request a premumfor our high-yielding mlk. This was

somet hing new to themand they agreed to a small amount, which
was a start. But when we continued to ask for closer to ful
value, we were told if we wanted nore noney for our mlk, to
build our own plant.

VW are thankful for that advice everyday. A group of
about six or seven of us began to do sone legwork to see if we
could make this happen. It was at that tinme we hired
John Jeter to consult and run sone nunbers on building a plant.
At that tine, about 45 percent of cheese consumed in California
canme fromout-of-state and we had a custoner that agreed to
take all our production and pay us in 15 days -- and this was
all done on a handshake.

W put some good nunbers together and invited producers
wi th hi gh-conponent nmilk in the area to join us, and we forned
a group of 13 to begin financing efforts. W talked to nany
banks, and the only way to make it work was to sign continuing
guarantees. W put everything we owned on the line for this
endeavor.

For ny wife and I, who are really still just getting
started at 32 years of age, with two children of four and five
years old, and ny wife pregnant with our third, it was an
unbel i evabl e risk, even though for us it was an easy deci sion.
W were surrounded by people who were successful, but

| i ke-m nded, and who we had inmmense trust. W set the conmpany
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up as a private corporation because it was inportant that it
remain in the hands of the owners with high-conponent mlk
because of the way we were going to pay for mlk. W paid off
a cheese yield fornula that basically pays you for how nmuch
cheese your m |k makes subject to a regulated m ninmum prices,
whi ch gave hi gh-conponent m |k good premuns. W started
production in 1984 and exceeded our five-year projections in
about 18 nonths due to a |arge processor that failed and |eft
many dairy producers without a home for their mlk. W were
able to help as nmany as we coul d, which put us way ahead of
schedul e.

W continued to ook for ways to get nore val ue out of
our mlk supply, and started investing in research. W had a
whey streamthat was, at that time, a disposal problem and
needed to be dealt with because of all the environnental
regul ations for disposal. The solution was a start investing
to process whey and extract protein and |actose. W built a
protein plant in about 1991. Since that tine, we have invested
hundreds of millions of dollars refining those processes, and
mllions nore in research and devel opnent to find new ways to
use the high value products that we are producing. W take
tremendous pride in our Rand D efforts and feel we are one of
the leaders in the industry in this area.

Over the years we have had trenendous growth of about

20 percent per year. W also spend a trenmendous amount of
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effort planning and inplementing our vision, and developing a
culture that benefits our enployees, our owners, and our
producers.

Qur board meets tw ce nonthly, and the second and third
generation owners are invited to attend both nmeetings. Ve feel
very strongly that they need to be able to see how we govern
and be able to learn our culture and participate in our ongoing
di scussions. W have several G2's -- by G2's | mean second
generation owners, I'msorry -- several G2's that are on the
board, as some of the founding owners have passed away. There
is an interview process that the G2's interested in serving on
the board go through before being appointed. W work extrenely
hard on succession planning throughout the business, including
owner shi p.

W are continuing to grow with our powder facility, due
to begin production in Decenber. This is a new area for us and
this investnent is an area that wll help us to be able to

diversify and give us flexibility to take advantage of changi ng

mar ket s.

| would like to comment about our producers, as we both
need each other. |'mvery protective of our shippers, in part,
because | amone of them | do generate a lot of ny incone

frommy dairy. Oaners get paid the exact same way that al
producers are paid. They work extremely hard to produce the

kind and quality of mlk that enables us to get the best val ue
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and the highest return for that mlk. W have a unique paynent
systemcal |l ed a Market Basket Price that takes into account
different nmarkets and products and prices they generate, to
give the best returns. W strive to educate our producers to
what kind of m |k generates those best returns. Mny of them
understand these signals and reap benefits fromthese preni uns.
Hi | mar has paid some of the highest premunms in the state,
year-after-year

In closing, | have trenendous concern with Proposal 1
| fully understand the negative inpact on our company. |t
coul d possibly have a negative affect on our producers who
| ower premum Many of them have made huge investments to
produce mlk that generates premuns that pay themfairly for
their mlk. As an owner of Hlmar Cheese, we took unbelievable
risks in very difficult times to start this conpany and have
been very successful. | feel we have, over the years,
benefitted all dairy farmers in the state, by not only driving
hi gher prem uns, but the investnent we have made to drive
i nnovation. | sometines wonder if other processors or co-o0ps
had made the same type of investment in technol ogy and research
and devel opment that we have, where woul d our industry be
today? W built this conpany to generate a profit and returns
that allow to us reinvest in val ue-added ideas and equi prent
that have potential returns to the entire industry.

If this proposal is adopted, we wll still grow, and we
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will invest, but it will make it extremely difficult to do so
in California.

Q Thank you, M. Ahlem In your |ast sentence you are
referring to Proposal Number 17

A Yes.

JUDGE CLIFTON: | do need some spellings.

MR VETNE: (kay. Pay attention, M. Ahlem because |'m
not sure | can help her.

JUDGE CLIFTON:  When you first started, M. Ahlem and you
were tal king about your background, you tal ked about the
conpani es that you were associated with, you and your famly.
| would like you to go over those entities again, please. |
think there were three different conpanies that you have.

MR. AHLEM There's some different boards that | served on.

JUDGE CLIFTON:  Well, okay, let's start with J Jerseys.

MR. AHLEM (Onh, Jade, J-A-D-E

JUDGE CLIFTON: Jade. J-A-D-E, Jade Jerseys.

MR. AHLEM That is a second dairy we have.

JUDGE CLIFTON. It is a what?

MR. AHLEM That's a second small dairy we have on a | ease
facility, that ny wife and I own.

MR. VETNE: Second small dairy farm

JUDGE CLIFTON: Al right. Wat's the name of the first
one?

MR AHLEM James Ahlem Dairy.
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JUDGE CLIFTON:  Your nane, Janes Ahlem Dairy, and then Jade
Jerseys. And talk to me about Foothill Farns.

MR AHLEM Foothill Farms is a partnership with ny two
sons, we're mnority. W only own about ten percent of that
operati on.

JUDGE CLIFTON: And the place in California where it's
| ocat ed.

MR AHLEM D E-NA-I-R

JUDGE CLIFTON. Al right. | have to say, | absolutely
| ove the sentence that "we were married in 1974 and are stil
having a blast."

MR. AHLEM 41 years.

JUDGE CLIFTON:  Then, another spelling, John Jeter.

MR AHLEM Yes. J-ET-E-R

JUDGE CLIFTON:  Cxay.

MR VETNE: What, M. Ahlem what role did M. Jeter play
in Hlnmr Cheese?

MR. AHLEM Eventual |y, John was our first enployee, was
our CEQ, until Septenmber of this year.

MR. VETNE: Thank you.

JUDGE CLI FTON:  Tony Ernstronf

MR. AHLEM Yes.

JUDGE CLIFTON: Do you know how he spells his name?

MR. AHLEM | spell it ERNST-ROM There nay be

someone el se here that knows if that is the correct spelling.
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JUDGE CLIFTON:  And then there's a kind of cow, and | don't
know this cow, | wote down "Hosta"?
MR. VETNE: | think he said hospital cow
MR AHLEM Ch, hospital cows. M sick cows. | currently
still mlk themin the original, nmy father's original mlk
barn.
JUDGE CLIFTON. On, okay. So that's the farmthat, the
barn that was built in 19357
MR. AHEM Yes.
JUDGE CLIFTON. Al right. Gkay. Then, thank you.
Thank you, M. Vetne.
BY MR VETNE
Q Okay. | was going to ask you about hospital cows.
Those are -- those are cows that you have taken out of
commerci al production and isolated separate fromthe herd, and
treat themuntil they return to health or you decide what to do
with the problem is that correct?

A Yes, we keep those cows separate and any antibiotics we
have given themis until the withdrawal period is conmplete
before we reintroduce theminto the herd.

Q Gkay. And | wanted to ask you about your Market Basket
paynent systemto which you referred. Is it correct that
H | mar essentially | ooks at the finished products it makes,
conbi nation, cheese, whey products, other things, and neasures

the return that the plant gets for the sale of those products,
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and takes that revenue and noves it into the producer mlk
check in relation to that return that you find in the
mar ket pl ace?

A Yes. And that's also in relationship to the conponents
of the mlk that was used to make that product fromthe
i ndi vi dual producers.

Q Okay. And would it be correct to say that that Market
Basket of products can vary fromtine to time? Cheese, whey,
the various products that you make?

A Yes.

Q GOkay. And in turn, producer revenue would vary along
with that, correct?

A, Yes or prem uns.

Q ay. And if -- if a regulated systeminputes to
H | mar Cheese a product in a regul ated Market Basket, that is
not in your conmercial Market Basket, how does that affect your
ability to translate your Market Basket revenues to your
producer s?

A, \What do you nean by the regulatory inputes?

Q If the regulatory system for exanple, inputes to you
certain revenue fromsale of dry whey, which that's not in your
basket of products, correct?

A.  Unh- huh.

Q But if the systeminputes to you that revenue and

requires that it be transferred to producers in some form wll
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that adversely affect your ability to take the products that
you make and translate to the producers?

A Yes. Yes. |If we don't make a product, we're not
generating any revenue off of it to put into our fornula to
reward our producers for that type of product.

Q ay. You refer to --

JUDGE CLIFTON: M. English?

MR ENGISH Well, | think M. Vetne asked a predicate
question about whether or not they manufacture dry whey, and |
heard, uh-huh. And so | think maybe it would help if the
record was clear as to what the "uh-huh" neant. So | don't
know i f you want to fix that or not.

MR VETNE: | do. Sonetimes -- sonmetimes | get distracted,
and 1'mnot good at multi-tasking, so | didn't hear the
" uh- huh".

BY MR VETNE

Q So you do not neke dry whey; is that correct?

A No, we don't.

Q ay. And you don't have any current plans to nake dry

whey; is that correct?

A No.

Q Gkay. Have you ever nade dry whey?
A No.

Q ay.

JUDGE CLIFTON: Well, when you extract fromthe whey stream
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what you extract, those were two things, right, protein and
| act ose?

MR. AHLEM Yes.

JUDGE CLIFTON. So in what formis the protein when you
extract it? What do you do with it, | guess?

MR. AHLEM It is liquid and we dry it to different
concentrations. W have a process over the years, we add
further value to those proteins.

BY MR VETNE

Q Let me ask some questions and maybe we'll clarify that.
You do not take the whey streamthat cones out of cheese
production and sinply dehydrate it until it turns into a
powder, dry whey?

A No.

Q ay. You take the whey and -- and separate the
proteins fromthe [actose, and you make a protein-concentrated
product and a |actose?

A Yes.

Q Thank you. You mentioned a |arge processor that failed
in 1984. \What kind of processor was that? A fluid
manuf act uri ng?

A Yeah, | think they were fluid. That's way back when.
| don't remenber the nane, but soneone here may.

Q ay. So let ne see if | got, just understand the

context. There was a plant buyer of mlk that had a producer
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mlk supply, and that buyer failed, and there was mlk
available to Hlmar to process into cheese?

A, Yes. That was a real critical point, because when that
company did fail, they were calling up their shippers and
saying, "W're not picking your mlk up tonorrow." So it was
really a dire thing that needed to be addressed in the whole
i ndustry, not just us stepped up

Q Okay. You talked a little bit about your Board, you
Board activities. The high bar that you, the company, creates
for membership on the Board. Were you on the Board when the
deci sion was made by Hilmar to invest in a cheese plant in
Dal hart, Texas?

A Yes.

Q Okay. Can you describe a little bit about the process
and considerations that went into that decision to invest in
capacity in Texas rather than somepl ace el se?

A Yes. W had been looking to grow. Like | said, we
were on, we have always been on a pretty steep growth node, and
we -- we were looking all the time. And we |ooked in
California, we |looked in Uah, Idaho, and then this group from
Texas came to us and wanted us to build a plant. They had some
farmers out there that thought the dairy industry woul d be good
for them They recruited us, they had dairy, a lot of open
space for dairies. And working through with them we deci ded

that it would put us closer to our narkets at that tine, and
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still does, but this was probably the nost |ogical place to go.
And we did |ook at California, but with unstable regulatory
environment that, it was nice to go soneplace where we were
wanted, is what that boiled down to.

Texas worked well with us for econom c devel opnent,
sone funds came in fromthere, and then we decided to build a
plant out there. There was, we kind of felt it was a | ast
frontier for dairy start ups. A lot of ground, fairly good
wat er, and just, there was a lot of opportunity there, so we
deci ded to make our investnent in Dal hart, Texas.

Q kay. And were you simlarly involved in corporate
deci sion nmaking as a menber of the Board of Directors in the
I nvestment of a powder facility in California a few mles down
the road fromyour Hlnmar plant?

A Yes.

Q You were involved in that? You' ve described that plant
as a powder facility. Find alittle bit nmore. It is not, it
IS not whey powder, right?

A. No, no.

Q Andit's not nonfat dry mlk, NFDM that is produced in
substantial quantities inthe US., isit?

A No.

Q It is-- it is designed and was planned to produce
sonething called skimm |k powder, correct?

A Oiginally it was for whole mlk powders.
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Q \Wole mlk powder.

A Yes. And then we nade a little nore investnent so we
could do either withit.

Q You can go either way?

A Yes.

Q ay. And the nmarket for that is, is where?

A It's international. Alot of it is exported.

Q Okay. This is forward looking in your part. It hasn't
started operations yet?

A No, it is due to start up in Decenber of this year

Q ay. And you hope to be able to produce product there
that you can market profitability to international buyers,
correct?

A Yes.

Q kay. And at least in part, the success, failure, or
something in between of that facility, would be heavily
i nfluenced by regulated prices for mlk, whether they are set
by the State of California or USDA; is that correct?

A Yes, that could be.

Q ay. |Is there anything else you want to add before |
sit down and --

A. No, just maybe a little nore about the powder plant.
As | said, it was originally designed as a whole m |k powder
pl ant, because when we first started |ooking at it, the whole

m |k powder market was very good. And then, even through the
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pl anni ng process, that changed and skimmlk, and it is --
neither one of themare very good of themright now, but we
don't have a short vision, we have a long vision, so that it
al so gives us just the flexibility to process mlk close to our
plant in Hlmar. And three years ago if you told ne we were
going to invest and build a plant in Hlmr, | wuld have told
you you were crazy but --

Q Thank you very nuch. Okay. Are you willing to receive
some questions by people other than ne?

A.  Sure.

JUDGE CLIFTON: M. Ahlem thank you so much for con ng
back. | know we wanted to get to you Monday, | believe it was,
and failed to. W very nuch appreciate your being here.

|'s there anything you want to add to your testinony
before | invite questions from others?

MR. AHLEM  No.

JUDGE CLIFTON:. Al right. Wo wll begin the questioning
of M. Ahlen? M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Good norning, M. Ahlem | represent the Cooperatives
t hat have brought Proposal 1 to the hearing, LO., and CDI, and
DFA.  Just a couple of questions. What -- what -- of the mlk
that you purchase and process at Hlmar, what portion of it is

Jersey mlk today?
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A, Oh, it's probably around -- around 15, 20 percent.
That's all the mlk, Jersey mlk there is in our area. W
pretty much have it all. There just isn't that many Jerseys.

Q You started out, it was basically, were all the
founders Jersey --

A. Al the founders, yes. To be an owner at Hil mar
Cheese, you have to have Jersey cows.

Q Okay. So all the current shareholders are Jersey
dai rynmen?

A Yeah.

Q kay. Are you still affiliated with National

All-Jersey? If | heard you right, you were on the board, or

had been on the board for 15 years or so0?

A, Yeah, | went off about five years ago. | retired from
t hat board.

Q Okay. Were there other Hi | mar producers or involved
with National All-Jersey?

A.  There's a Hilnmar producer there is, yes.
M ke Wckstromis on the National Al-Jersey board.

Q kay. You are aware that M. Metzger testified earlier
in the hearing?

A Yes.

Q kay. And the National All-Jersey supports a Federal
Order of some terns in California?

A.  That's what | understand.
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Q kay. Since Jersey mlk and Hilmar has got that
commtment to the relationship with Jersey mlk and Jersey
producers, the California systemhas never been particularly
designed to favor protein pricing, as M. Metzger testified,;
isn't that correct?

A Yes, that's correct.

Q So in that respect, a Federal systemthat did provide
pricing incentives for protein mlk would be a positive for
Jersey producers, wouldn't it? Wuld it not?

A Yes.

Q Can you tell me what products are in the Market Basket
price?

A No, | can't tell you. Most everything we do nmake,
woul d not be able to list them | don't get into that part of
t he busi ness.

Q Gkay. So when a producer, when a Hi | mar producer gets

the Market Basket price, does it list out, like, you know, two,

or three, or four, or five, or six different conponents or
different categories of prices?

A It is listed as a Market Basket premium The
cal cul ations are proprietary.

Q GCkay. So it is a blended prem unf

A Yes.

Q O the elenents that are in the Market Basket?

A, Unh- huh.
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Q That's a yes?
A Yes, sorry.

Q Thank you. [I'msorry. Ckay.
system Hilnmar producers get, setting aside quota, get an
over base price.

A, Correct.

Q Correct? Wiichis, itself, a blended price of all the
uses in the market?

A.  To ny understandi ng, yes.

Q And that includes Cass 1, which Hilmar doesn't itself
process, but that's part of the overbase price, the Cass 1
val ues, correct?

A Yes.

Q And the Oass 2 values, and Oass 3 values, and the
Cass 4, all values in the California system correct?

A, That's ny understandi ng.

Q Gkay. Wen did you, maybe you testified about this to
M. Vetne and | apologize if | mssed it, but when was the
Dal hart nove nade? Wen was it?

A It was probably about six years ago, six, seven years.
| can't keep track of time anynore, it goes too fast.

Q And one of the notivating el enents there was the
unstabl e regul atory environment in California?

A Yes.

Q Ckay.

Thank you. | don't have any other questions.
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JUDGE CLIFTON:  Wo next has questions for M. Ahlenf
M. Wl ahos?
CROSS- EXAM NATI ON
BY MR VLAHCS:
Q John M ahos.
CGood norning. This is just to conplete the record.
You nentioned the processor who went out of business and you

couldn't recall the name?

A No.

Q Wuld this refresh your -- does it sound like it was
Knudsen?

A. I'mguessing it could have been. That rings a bell

Q Ckay.

A It is been about 1994, probably.
Q Yeah. GCkay. It mght be interesting for you to note
in the record, that when pooling went into effect in July 1969,
there was a suit to prevent its going into effect that was
sponsored by a Knudsen. [It's an odd coi nci dence.
JUDGE CLIFTON: M. M ahos, would you spell Knudsen?
MR VLAHOS: K-N-U-D S E-N
JUDGE CLIFTON: Thank you. \Wo else has questions for
M. Ahlen? M. Dedong.
MR. DeJONG James DeJong, Hilnmar Cheese
CROSS- EXAM NATI ON
BY MR DeJONG
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Q Just a quick follow up question on sonet hing
M. Beshore asked you. In regards to the decision to nake the
Dal hart plant, you mentioned that an unstable regulatory
environment was part of that decision?

A Yes.

Q Was a primary factor in that unstable regulatory
environment, in fact, the Class 4b price at the time that had a
much hi gher whey factor and it was making returns very
probl ematic?

A Yes.

Q | have no further questions.

JUDGE CLIFTON: Does anyone el se have questions for
M. Ahlen? | see none. M. Ahlem is there anything el se you

would |ike to add?

MR. AHLEM No, | appreciate | would be able to be here.

JUDGE CLIFTON: M, too. | appreciate you being here. |
appreciate so nuch your enterprise, your energy.
Congratul ations on all you have acconplished and | wi sh you
wel | .

MR. AHLEM Thank you very much

JUDGE CLIFTON: M. Francis?

MR FRANCIS: Sorry. WII Francis, USDA. Sorry, | was
| ate getting back here.

First, | just wanted to thank you very much for

appearing here today. Thank you for doing your civic duty
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trying to serve on the jury duty, and also, your civic duty for
appearing as a dairy farner and representative of Hlmar in our
hearing here.

| just wanted to explore, and I'mnot sure you are the
right person to ask some of the questions to. You have got
experience working in the California system but also with your
Dal hart, Texas plant, have some experience interacting with the
Federal Order in the Central Oder. So can you give us any

comments relative to your interactions in the Federal Order

systenf
MR. AHLEM |'m probably not the one to ask that. | don't,
we kind of take a higher level |ook at the business. | don't

get involved in the pricing issues or the orders or the Federa
Orders, either.

MR. FRANCIS: (kay. That's fine. Thank you very nuch.

JUDGE CLIFTON: Do you know who does, M. Ahlenf

MR. AHLEM |n our conpany?

JUDGE CLIFTON:  Yes.

MR. AHLEM W have nultiple people that work on that for
us. We have our mlk procurement, Al Zolin is one of them he
does a pretty good job for us.

JUDGE CLIFTON: Good. He'll be com ng back, so that's good
to know

MR. AHLEM Good. Good

JUDGE CLIFTON:  Thank you so nuch.
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MR. ENGLISH:  Chip English. Recall M. Blaufuss. And
was conplete with direct, so he's available for, | think now
cal l ed questions by others, also known as cross-exam nati on.

JUDGE CLIFTON: M. Blaufuss, you remain sworn. Wuld you
again state and spell your nane?

MR. BLAUFUSS: Rob Bl aufuss, B-L-A-U-F-US-S.

JUDGE CLIFTON:  Thank you. Wo will ask the first
cross-exam nation questions of M. Blaufuss? M. Hancock.

CRCSS- EXAM NATI ON

BY M5. HANCOCK

Q I just want to shake things up a little bit and change
the order. N cole Hancock. Good norning.

A, Good norning.

Q Prepared statement Exhibit 109. Is it -- was it fair
to say that collectively you have taken the position that in
California, under the California State Order system that there
Is no disorderly market conditions?

A. Based on what we feel is disorder, I would definitely
say that we view the producer-handler issue that currently is
allowed to operate in the state as creating issues, and |
believe, | think we woul d consider it to be disorderly to a
certain level, but we don't view the systemas a whole as being
inthis extreme state of disorder

Q And I think -- I think what you described in your

testinony, you actually called it a conpetitive issue, right?
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So I'mlooking at page 8 of your testinony, and at the top of
the page, which is a carry over fromthe paragraph on page 7,
the last sentence says, "the main source of increased
competition for fluid mlk sales over the past year has not
cone from" oh wait, I'mnot even in the right section. Hang
on one second. |'mjust reading the wong sentence. "Wile
competition for fluid mlk sales,” hold on -- yeah.

It is the last sentence, I"'msorry. "The main source
of the increased conpetition for fluid mlk sales over the
| ast, over the past year, has not come fromout-of-state
plants, but rather in-state producer-handlers.” |Is that what
you are referring to?

A Yes.

Q kay. So are you saying that that is disorderly market
conditions in California?

A | think there are, regardless if you are in a
California State Order or if you are in a Federal Oder, there
is always going to be issues in the system And | think it
doesn't matter if you are talking to processors, and | would
tend to think there's things in the Federal Order structure
that the co-ops would |ike to see changed. Now, | don't know
that, but | just believe that to be the case.

| think tal king about the producer-handlers, and the
t hrough agreements throughout the state, throughout the years,

t hey have been allowed to have a regulate price advantage in
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the marketplace, and we feel that that does create some
disorder in the Cass 1 space

Q And are you referring to the exenpt quota that they
hol d?

A, Correct, the exenpt quota.

Q And do you know how much exenpt quota there is as
compared to the pool ?

A | anticipated sonme questions on this. | believe as of
September, this is August 2015, there was roughly 20 million
pounds of exenpt quota, 21 million pounds in Class 1

Q Do you know what percentage of the pool that
represents?

A | don't have that nunber in front of me, | don't
believe. Just total pounds.

Q But a small percentage, right? Less than one percent?

A If you are looking at it on a basis of total pounds in
the pool, it is a small percentage. But if you also | ook at
the exact same exhibit you will see that the total
producer-handl er volune in Cass 1is, call it a hundred
mllion pounds. O that, roughly 21 percent is exenpt. You
compare the actual volune on a percentage basis of how nmuch
m |k producer-handl ers account for for the California Class 1
space, and | believe the data here for this single nonth wll
show it is north of 20 percent of the Class 1 market. So for

you to conmpare on the total pounds in the pool, in my opinion,
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that's a red herring. That's not a conparison that really
matters. Because in our space, producer-handlers are

predom nantly Cass 1, and that's who we're conpeting agai nst
inthe Cass 1 space. So the fact that there nmay be one
percent, | think is the number | remenber hearing or a very
smal | number in the total pool, to us it doesn't matter. It is
apt to look at how nuch percent are they of the Cass 1 space.

Q And -- and are you saying that the producer-handlers
are 21 percent of the Class 1 or that the exenpt quota that
they hold is 21 percent of the Class 1?

A The total pool pounds of the Cass 1 product was 452
mllion pounds in Class 1. The total, | believe I'mreading
this correctly, total producer-handler Cass 1 pool utilization
was 100 million pounds. O that, they enjoyed 20 percent, |
think if you rough math, 21 mllion pounds of 100 mllion pound
total is going to equal 21 percent, roughly.

Q Okay. So help ne understand what about their -- their

- is it the exenpt quota that you are saying gives themthe
price advantage that creates disorderly market conditions in
California?

MR ENGISH | object to the characterization. | think he
specifically avoided using the termdisorderly marketing
condi tions.

JUDGE CLIFTON:  Yeah, when M. Blaufuss began to speak

about this he was very precise, and he mentioned the word
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disorderly, but not as an overall disorderly marketing
condition in California.

Wien Ms. Hancock asked himon cross-exam nation about
whet her the exenpt producer-handl ers created disorderly
conditions, he responded in such way as to use the word
di sorderly, but not the specific phrase disorderly marketing
conditions in California. So we're walking a tightrope here.
| note your objection, M. English, but 1"'mgoing to allow
Ms. Hancock to ask the questions the way she wants, and
M. Blaufuss to respond accordingly. So would you ask that

| ast question again, M. Hancock?

M5. HANCOCK: Well, | want to nake sure that the record's
clear on this, because, and actually, | just want to understand
what your positionis as well. So let's back up again, and

maybe there is -- do you distinguish between saying that there
I's disorder and saying that there is disorderly market
condi tions?

MR BLAUFUSS: |'mnot sure |'munderstanding that
questi on.
BY M5. HANCOCK

Q Well, I mean, | guess, ny original question was do you

think that there are disorderly market conditions? And |
under st ood your answer to say, yes, the producer-handl er
situation does create disorder. And so | guess | tied the two

together. Am1 incorrect in tying those two together?
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A 1'll answer the question, and I'mnot sure that I'm
answering the question you are asking, but it is how|'m
interpreting it. | believe we would view the producer-handlers
to be, fromtinme to time, and I think increasingly in the |ast
year, to be disruptive in the Oass 1 space.

Q Do you equate disruptive with disorderly market
condi tions?

A Well, if you want to get back to the definition of what
we feel is disorderly marketing conditions. In my purview,
that definitionis to one, and forenost 1) being the Class 1
fluid plants are being adequately served; and 2) is there
I nefficient nmovements of mlk going on in the marketplace?

And so by that definition, no, | don't feel that they
are disorderly. Producer-distributors are not inpacting our
ability to get mlk and they are not, | guess in ny purview,
they are not necessarily causing mlk to nove outside the state
in and of itself.

Q Okay. So | appreciate that. And even in the objection
because | think we clarified it on the record for what your
position is.

So when you say that the producer-handlers create
di sruption, do you nean conpetitive disruption, that they have
di spl aced sal es for your company, Dean Foods?
A Yes. | believe that's a fair representation.

Q Okay. So sales that you would otherw se have if they
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weren't there?

A. | can't say absolutely that we would have had them
mean, |, we are definitely of the belief that the regulatory
price advantage that they enjoy helps themto gain additional
sales, conpared to fully regulated, simlarly situated
handl ers.

Q And can you give me any exanples of when that has
occurred?

A | think we'll be discussing this in greater detail when
we actually have our full producer-handl er discussion.

Q kay. But you have said in this testinony here, in
Exhibit 109, that there are disruptions that are caused, so
that's what I'mtrying to ask about now, is what you are
tal ki ng about when you reference the disruption by the
producer - handl ers.

A What part of the testinony are we |ooking at, just so |
can parse out what I'mtrying to say in context.

Q \Well, the 1) you tal ked about earlier on in
Exhi bit 109, when you say that there was not disorderly market
conditions; and then 2) when you couple that wth what you have
sai d on page 8 about the nmain source of increased conpetition
for fluid mlk sales over the past year has not conme from
out-of -state plants, but rather in-state producer-handlers.

So what |"'mtrying to figure out is what exanples do

you have where the producer-handl ers have displaced your sales
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inawy that is disruptive or that your describing in this
testinony?
A Well, like | just stated, once we have the ful

di scussi on on producer-handler, which I believe will happen

next week, we will have specific exanples that we will provide

at that time. And | think just, it is probably worth saving
t hat discussion for when that happens, because | think it wll
be nuch nore clearer in the record, than ne just -- having
soneone who is local and is dealing with the conpetitive
structure on a day-to-day basis is much better than nme trying
to give you a synopsis of it.

Q Okay. So as you sit here today, you don't have
exanples to give me?

A | don't have the exanples sitting in front of me, but
we Wil definitely have the discussion when it cones up next
week or whenever it does cone up

Q Thank you.

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good norning, M. Blaufuss
A Good norning, M. Beshore.
Q First, | want to ask, | want to understand, see if

can understand your duties and responsibilities with Dean so |

know where to go or where not to go in sone of these areas. So
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are you involved in mlk purchasing decisions, and Dean's
pl ants?

A. | amnot the person physically pulling the trigger on
the transaction, but I'minvolved in, | would say nore on the
dairy comodity side, but to a certain degree also on the mlk
supply side.

Q Okay. So would that involve any decisions regarding,
wel |, how about in terms of pooling plants and reporting plants
in the Federal Order systen?

A. I'mgenerally aware.

Q kay. Are you involved --

A It's not nmy decision to make, but really, you know, in
tal king pooling or not pooling in our own individual plants and
we're predomnantly Class 1, so that's not really a space that
we deal with.

Q Okay. Do you have any non-Class 1 plants, |like Cass 2
plants, where that is a decision-naking process?

A Yes.

Q ay. Do you -- how nany and where are they?

A | believe just one in the Upper M dwest.

Q Okay. Now, with respect to your -- your testinony here
on California, | want to talk about first the, you know, the
current or recent issues with Class 1 supply, which you have,
whi ch you have nentioned. Am| correct that the probl em arose

because of mnudslides which kept mlk fromgetting out of the
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Vall ey down to the -- which blocked one of the roads, as |
understand it, | guess, fromNorthern |ocations, between
Northern mlk supply |ocations as shown on sonme of your figures
here, to your LA plants? City of Industry plants?

A Yeah, | wouldn't agree with that characterization. |
mean, | think supplies definitely played a role, but this week
in particular we had to spike in demand as well, so it was a
little bit of a supply issue, but also largely this week was a
demand i ssue.

Q Okay. But when initially it was a |ogistical supply
problem correct?

A Yeah, and | would say, you know, the week prior it was
a problem but it wasn't a severe issue. This week, with the
demand spi ke, it becanme, you know, the issue that was raised in
my testinony.

Q Gkay. Wuld you agree that the decline in mlk
production in California which has been reported and testified
to as recently as this nmorning by the dairy farner, that that's
a factor in the supply situation in California now?

A I'msure it's part of the issue, part of the component
there. But | also say, | mean, mlk supply has been falling or
declining year over year throughout 2015. And up until, cal
it Septenber, we had absolutely no issue in getting an adequate
supply of milk to our fluid plants.

Q Now, Dean Foods, besides purchasing from cooperatives,
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has sone of its own mlk, farns in California, correct?

A Yeah, as | stated in ny testinmony, we are both direct
ship and cooperative supply in the State of California.

Q Gkay. And one or nore of your, of your farms in
California that the supply Dean, supplies Dean's plant over in
Las Vegas, Nevada, correct?

A, That's confidential. |'mnot going to answer
specifically about individual producers and where they ship to,
other than to say we have direct shipment.

Q I'mnot trying to -- trying to get into any individua
producer identity. But isn't it correct that Dean has farnms,
has independent dairy farms in California, the mlk fromwhich
it ships to its Las Vegas, Nevada plant?

A There is not a lot of cows in Southern Nevada, so |

woul d suspect that predom nantly that's going to be California

mlk. \Wether or not that's direct ship, I'mnot positive.

Q Okay. But, so the Dean plant in Nevada, Dean does have
a plant in Las Vegas, right? A fluid mlk plant?

A. Correct. W have a plant in Las Vegas, and the often
mentioned plant in Reno as well.

Q Right. Gkay. So just talking about Las Vegas, | think
just under, if | understand you correctly, that's predom nantly
supplied from California sources?

A I'mnot positive, but | believe that, | don't know that
we're -- we have Nevada mlk in that plant. | don't know that
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to be true, but I know there's not a ot of cows in that area
of, that area of the state.

Q Okay. Do you think the shipnment fromCalifornia over
to Nevada has anything to do with the tightness in your mlk
supply for your California plants?

A. | don't think those relationships have changed.
can't speak to the individual sourcing strategies in volunes
because I'mnot, that's not ny direct role, so | don't that I
coul d answer that question.

Q Okay. So you are not aware then over the last couple
of weeks when there's been sone, you know, supply challenges
here in California, whether you were able to divert some of
your California mlk to your California plants and have it
replaced in Nevada with sone cooperative mlk over there?

A. | believe we have had to nove around m |k supplies,
basi cal |y because of all the weather that inpacted the state.
So there were changes in our sourcing strategies in the |ast,
if | recall, two weeks.

Q kay. Are you satisfied that under the current CDFA
system which you find to be orderly, that the ability to cal
I f you need to for mlk for Cass 1 would do the job?

A W, as | put in ny testinmony, we prefer to let the

mar ket take care of it. So if we need mlk, you know, that's

an agreement between buyer and seller, we'll do what we have to

to get mlk into our facilities. | think we would do the cal
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provision, which I don't think has ever been enacted in the
state. | could very well be wong, but | don't believe it has.
| think our conmpany viewis, if we are relying on a cal
provision to get mlk into our plants, we're already too late
in solving the problem

Q Okay. So what you -- so the current -- just so |
understand, the current California situation has no shipping
requirenments under it, correct?

A That's correct.

Q None to speak of?

A That's correct. But | would say there's been a
hi storical understanding going back TO the M|k Pooling days,
and | believe Dr. Schiek testified to this, there's an
understanding of that the mlk plants will remain supplied. So
there mght not be a shipping percentage in the state
regulation, but there's an inplied understanding that they wll
be suppli ed.

Q ay. And you prefer to have it, | think, have them
supplied on a marketplace basis. You would prefer to have the
mar ket work that out, | think you have just said, right?

A Yes.

Q Wiich would involve, of course, over order charges from
tine totinme if they are necessary?

A Yes.

Q Okay. Let's talk alittle bit about the exhibit, the
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Cass 2 issue, which in your exhibit, it was 110, the |ast

page. So this is in response to M. Hollon's testinony. And |

appreciate the Nashville colum. |'msure | would have asked
you about it. So let me see if I, see if | understand what
this shows.

M. Hollon pointed out that fromtine to tinme, because
of the differences in Class 2 price formulas in California and
the Class 2 price in the Federal Order system fromtine to
tinme those differences were such that it nade it econonical for
mlk to nove out of California as far as the destinations you
have depicted here in Table 1 of Exhibit 110. |Is that how you
heard his testinmony?

A | believe that's what he testified to.

Q kay. So you are not saying that those price, in your
testinony here, you are not saying that those price differences
aren't correct, | nean, he tracked all the correct prices on
this exhibit, right?

A In doing the regulated mnimmclass prices on a |ike

for |ike basis, correct.

Q Right.
A But -- if | could add a but to that.
Q Yes?

A In the Federal Oder structure, like | state in ny
testinony, Cass 2, 3, and 4 stand-alone plants can elect to

not pool, to elect to not be in the pool
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Q | amgoing to get to that. | just want to walk there a
step at a tinme.

A ay.

Q Okay. So he had the right prices, mninumregul ated
prices, California versus Federal, and in some nonths, the
difference in those prices, mninumregulated prices, was such
that there would be an economic incentive, well, that you could
take mlk fromCalifornia, nove it to points in the M dwest,
"Il just be general, to points in the Mdwest, including
Denver or Kansas City or even Nashville, and lend it at |ess
than the applicable Federal Order price, correct?

A | Dbelieve that was his assertion, yes.

Q Rght. Andit's true, isn't it?

A. Wat | would say to his conparison of that price -- |
mean, the first thing | want to say is, you know, California
co-ops, | think the nunbers they have used 75, 80 percent of
the mlk supply is who they receive mlk from in total
California.

Q ay. Can you answer ny question and then explain what
you want ?

A Yes. Please ask the question again

Q The question was, isn't it true that in certain, in
months fromtime to time, as M. Hollon showed, the price
difference between the California price and the m ni mum Federa

Order price is such that you could take mlk for Cass 2
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pur poses, condensed skimfor instance is what was discussed,
and nove it fromCalifornia to points in the mddle of the
county in the Federal Order systemand land it at a cost, at a
value that was |less than the price applicable under the Federa
Order systemin that area at that time?

A If the price gap is w de enough, that can happen.

Q Gkay. And --

MR ENGISH Now, he gets to explain. You prom sed himan
opportunity to explain

MR, BESHORE: | thought he stopped.

MR. ENGLISH:  Well, no.

MR, BESHORE: He's welcome to please explain. [If the price
difference is great, nothing can happen.

JUDGE CLIFTON: But you used two words in your question,
you used both val ue and cost.

MR, BESHORE: | neant themto be synonynous.

JUDGE CLIFTON: (Ckay. So you weren't just using price.
VWhat was included in cost, transportation? You know, | got
conf used.

MR. BESHORE: Gkay. Mninumregulated value in California,
plus cost to transport to the destination in Denver or
Kansas city or Nashville. 1Is that how you understood ny
question?

MR. BLAUFUSS: Yes.

MR BESHORE: Good. Now, yes, under certain circunstances
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t hat can occur?
MR BLAUFUSS: Yes.

BY MR BESHORE:

Q And, please?

A And now | can say ny piece?

Q Yes, you can

A, The first part, and this will be a, I'Il give you a
little head's up, two part, but I'Il try to be succinct with ny
point. \en we talk about this, when M. Hollon talked in his
testimony, it was basically, at least in ny inpression, inplied
that all condensed skim sal es are happening on a spot basis.
VWi ch, fromour own personal Dean internal view, is not the
case. So any given year, a large buyer is going to contract a
significant portion, in our case, well over half on a yearly
basi s the ampunt of condensed skimthat we buy. So on those
I nstances happen, let's say that's Septenber where it was
typically $2.14, yes, that can occur, there can be spot |oads
that go, but that's not to say that all this California
condensed skimis flooding the market. Because ny contractual
buy with, either I'mbuying fromCalifornia or |'mbuying from
Federal Orders, is going to lock me in and I'mgoing to be
taking that product. So you do typically internally will have
alittle bit of wiggle roomto allow ourselves be to buying
sone spot, but predominantly we're not huge in buying in the

spot market.
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And | guess the second point I'll say with respect to
condensed skim and this is getting to ny point with the co-ops
controlling 75 to 80 percent of the mlk supply in California,
| woul d have |oved to see that data. You know, we talk price
points, but we don't talk mlk novenments. And | understand the
confidential nature of their data, but | would have liked to
seen the correlation between the m |k condensed skim | eaving
the State of California matched up to price |evels.
understand the confidentiality, but if I look at the
transportation analysis that was done, they were able to go
through a third party and put that together. But instead, al
that | heard in the testinony was a one or two nonth discussion
M. Hollon had with his plant in Southern M nnesota, and
M. Erba speaking about how they do have contract sales, but I
don't believe he nentioned spot sales. | could be wong, but I
didn't hear it. And | don't believe -- and granted, | was
feeding a one year-old at the time -- M. Schad's testinony, |
don't believe he spoke to Land O Lakes novenents of condensed
skimmlk out of the State of California, or at |east he wasn't
aware of how they nmoved it.

Q So you're suggesting that the novenents could be on a
spot basis but not regular. And if they are not regular, you

don't consider it a significant issue. |Is that what | --

A | don't know. | nean, | don't have the data in front
of me. | know fromour, | can only speak to the Dean interna
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view as we haven't seen in our marketplaces that we're buying,
and we're buying in a lot of areas in the country, California
condensed skim fl ooding these markets and nmaking a real
noticeable difference in what's going on in those nmarkets, east
of California.

Q Al right. Gkay. You have seen sonme, but not enough
to bot her you.

A | don't knowthat I'd characterize it that way. In
talking with our procurenent fol ks who have been in the
business a long tine and been at Dean for five, ten years, and
have a | ong-term understanding of both internal and what's
going on in the marketplace, when we discussed it, that was
their view, is this, the price difference itself in the |ast
few years hasn't created this significant disorder, as | think
you, | think proponents of Proposal 1 have indicated.

Q Okay. So just to understand then, the depooling point
you are making on Table 1 of Exhibit 110. What you are
depicting here, first of all, other than the plant in
W sconsin, do you know of any, which is the Dean plant, do you
know of any plants operated by any entity in Order 32 that are
pool plants, Cass 2 pool plants, that woul d have the option
for depooling?

A Well, first, 1'd probably make the correction that
stand-alone Cass 2 plants not in Wsconsin, first and

f orenost.
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Q I'msorry.

A But | just want to make sure the record' s clear on

that, that it isin Illinois.
Q Okay. | think you said -- | guess you said Order 30?
A | said Mdwest, and that's, | realize a very general

term but sonetimes includes Chio and sometines doesn't.

Q Okay. But it'sinlllinois the plant were you talking
about ?

A That's correct.

Q But in the Upper Mdwest Order area?

A.  Federal Oder 30, yes.

Q Okay. Sorry about that. M m sunderstanding of that.
So go on, do you know of any in Order 327

A To answer the question, | don't have the sheet in front

of me. | know there's a yogurt plant and | believe it is north
of Denver, | don't knowif it is a pool plant, | just know it
Is there. | believe there's still a Cass 2 facility in

Nebraska, though | could be wong on that, but | believe there
still is one.

Q ay. So if there was, if there are any, they're pool
plants and they are confronted with, and pool plants are
subject to mninumprices for pool mlk, correct?

A Wll, if they are in the pool, yes, they have to pay
the regulated mnimum price

Q Right. And your suggestion is that if there's, that
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the remedy for them if there is lower price conpetition from
California, is to depool and therefore, buy at a | ower price?

A No, | wouldn't agree with that, | think you are tying
It, you are trying to tie it together and | don't see it that
way.

Q \Well, isn't that what Table 1 shows?

A. No, Table 2, or Table 1, sorry, just shows, if I'ma
Cass 2 facility, that stand-al one and can opt out of the pool
shoul d the opportunity arise, you know, a plant's going to | ook
at it and say, look, here's ny class price that 1'mobligated
to pay if | stay in the pool, and here's what the blend price
we estimate will be. Typically, if they have the ability to
not pool, they are going to opt out of the pool to avoid naking
t hat payment, should their regul ated m ninum class place be
above the blend price, |ocation adjusted, of course.

Q But are you saying that the decisions you are show ng
here on Table 1 had nothing to do with the circunstance of
| ower priced Class 2 solids being available fromCalifornia?

A M point in this exanmple was to | ook at, okay, if I'ma
Cass 2 plant and let's say |'m naki ng condensed skimin these
areas, first and foremost, what's ny plant decision? Do | stay
in the pool or do | opt out? Well, if I"'mgoing to pay in, I'm
going to opt out. The second question is, what are you paying
for the mlIk? And that's an agreement between buyer and

seller. | could be paying the Class 2 price, | don't know
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that. It is just not regulated by the Federal Oder. | could
al so be paying class mnus. It is an agreenent between buyer
and seller at that point, and whatever your contractua
arrangement is with your supplier, be it direct ship or
cooper ati ve.

Q By the way, your contract set that for condensed skim
that you reference for your plants are generally at Federal
Order class prices, are they not?

A. I'mnot going to speak to exact price points, it is
confidential.

Q If plants depool, plants in any Federal Order, depool
in order to neet the conpetition from/!|ower priced sources from
California or el sewhere that represents a | oss of revenue to
that Federal Order pool, does it not?

A. I'msorry, could you ask that again?

Q If plants depool, and I'm as depicted on Table 1 of
Exhibit 110, that represents a | oss of revenue to that Federal
Order pool, does it not?

A Inits very nature, by opting out of the pool, yes,
that woul d take, reduce the anmpunt of paynent that that plant
woul d nake to the Order. It wouldn't reduce necessarily the
cost of the mlk to get -- the cost or the price to get mlk
into the plant.

Q ay. The plant may end up paying the same price to

get mlk there, but it is not going to pay into the pool.
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Correct.
Ckay.
Wio is ever supplying that plant.

It is aloss of revenue to the pool

> O >» O >

Yes.

Q Okay. Let's talk about novenents, interstate
transactions in California, and your thoughts about them You
have indicated in your testinony, 109, that some years ago
there were, Dean, as a Class 1 handler in California, was
concerned with the volume of Cass 1, or the volune of mlk
comng fromout-of-state into California, volunes of Class 1
mlk, correct?

A, Correct. And if you |looked at past CDFA hearings in
the m d-2000's you will find us testifying to that.

Q ay. And the remedy was to have nultiple CDFA
hearings that reduce the Class 1 price in California
sufficiently to deter the volune or to reduce the volune of
t hose shipnents, correct?

A No, | nean, | don't think it was just the CDFA hearings
themselves. | think a major role in reducing the anount of
mlk that's comng into the state had a lot to do with the MREA
and how that treated the producer-handl er out of Arizona. And
| think CDFA data, and | don't have it in front of me, but CDFA
data on the mlk that was comng into the state California,

fromoutside, you will see there's a pretty rapid drop off from
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the anmount of mlk comng in that was unregul ated at the tine.

Q Well, that's the Arizona plant. But in, on page 7 of
your testinony, the second full paragraph, you talk about "in
two separate hearings in the md-2000"s, CDFA dealt with the
disparity between the California Class 1 price and uniform
prices being paid the neighbor states. At the time, the wide
disparity in prices had led to a loss in Class 1 sales for
processors that produced, processed, and sold California mlk.
These hearings resulted in a reduction to California Class 1
prices which reduced the economc benefit inport mlk into
California."

Do you you see that? Did | read your testinony
correctly?

A | believe you did. | didn't follow you line for |ine,
but it sounded pretty close.

Q And that all had nothing to do wth MREA isn't that
true?

A.  There were separate hearings, yes. | wll say, if you
| ook back, and | believe there was a hearing in 2005, a hearing
in 2006, and | believe in 2008. In 2005 hearing there were no
changes made; 2006 there was different tweaks made, and |
believe they added the, | think it was the whey adjustment
factor | believe is what the termwould be, and actually, if |
remenber reading correctly, as that inpact statenent was put

forward, | believe at the time they said the price of dass 1
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woul d actually go up. And how they did that, | need to check
that, but | believe that's what the results were. The 2008
hearing, though, yes, they did change the structure that we did
see a decline. | don't know what the nunber was, but they did
reduce the Cass 1 price.

Q So those changes in the California Order reduced the
price disparities so that not as much mlk is comng into
California fromoutside the state?

A Alot of the, we'll call it games, or lack of better
term that were going on in the md-2000"s with the California
and areas outside, that did reduce the incentive to bring in
bulk import mlk into the state.

Q Okay. So froma Cass 1 handler's point of view, the
probl em was sol ved or brought into a tol erable circunmstance?

A | don't know that | would say that it was solved or
tolerable, I would say when you | ook at the anount of mlk
comng into the state today, I'mnot going to call it a steady
state, but we have seen a pretty significant drop off in the
amount of inport mlk into the state. And | think we --
conpared to what we were, say five, ten years ago, it is a
noti ceabl e change.

Q And that's a positive one fromyour perspective.

A It's a positive one for the California pool. Froma
Dean Foods perspective, we're buying California mlk, producing

California mlk, and selling California mlk. So, | nean,
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woul d say froma Class 1 perspective, if you are keeping vol ume
in the state, you are hel ping out the pool

Q Okay. You understand that fromthe producers

perspective, that mlk is still not, the mlk that's comng in
is still not pooled in California?
A. The mlk that's not -- that is currently comng in from

outside the state, yes, the state cannot regulate that.

Q Okay. And the mlk that's comng into California that
t he MREA addressed, is not pooled in California, either,
correct?

A Yes. So that mlk would be pooled fully regul ated
handl er under the Arizona order

Q Right. |In other words, what the MREA did for
California was that it priced the mlk fromArizona that's
coming into California so that on the handl er side, the
competition was aneliorated, correct?

A, The MREA, sorry, | can't say that, basically stated
that if a plant's located in a Federal Order and selling into a
State Order with market-w de pooling, then it is going to be
fully regul ated under that Order in which it resides.

Q The Federal Oder?

A Correct.

Q Okay. So the MREA made sure that that plant, which had
not been fully regulated under any Order, correct?

A. Correct.
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Q Was now fully regul ated under a Federal Order, correct?

A Correct.

Q And it was the Arizona, in this case, it was the
Arizona Federal Oder and not the, it's the Arizona Federal
Order, correct?

A, Correct.

Q So that the Arizona producers received the benefit of
the Cass 1 sales into California of that plant |ocated in
Arizona presently, correct?

A. That mlk is pooled in the Arizona Orders, yes.

Q Right. Andit's -- would it be your understanding that
under Proposal 1, or 2 for that matter, that plant would be
pooled in California, in the California Federal Oder?

A That's correct. | believe at the current time, both
Proposal 1 and 2 handl ed producer-handlers and m |k sales and
mlk flows in that respect the sane.

Q Gkay. | have no further questions at this tine,

M. Bl aufuss, thanks a |ot.
A, Thank you.
JUDGE CLI FTON:  Who next has questions? Good, M. Mltner.
CROSS- EXAM NATI ON
BY MR M LTNER

Q Ryan MlItner, MI-L-T-N-E-R, Counsel for Select MIk

Producers.

M. Blaufuss, are you famliar with the United States
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Census Bureau and their data sets at all?

A In the general sense, yes.

Q Okay. Are you aware that they define the M dwest and
they include Chio in the M dwest?

A | believe they do. Fromour own, the way we handl e
things, we consider it to be the Mdeast, so that's true, you
can parse that up however you want.

Q | understand that Ms. U her would agree with you, on
that point | would agree with her. But actually, | am not
going to take too |ong.

| wanted to pitch a concept to you follow ng up on
M. Beshore's questions. Disorderly marketing, you woul d agree
It is a nebulous concept and we have tal ked about it ad nauseam
at this hearing, yes?

A It's been discussed a tine or two.

Q As | hear your testinony and | | ook at your statenent,
It occurs to ne that perhaps market disorder is not an
all-or-nothing proposition. Wuld you agree with that?

A | think it depends on what your definition of
disorderly is, and which | stated first and forenost, ensuring
an adequate supply of fluid mlk to fluid plants and to
i nefficient movenents of mlk.

Q And if either of those occurs, you would say that's
di sorderly?

A | Dbelieve those would be the two criteria in ny
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definition, yes.

Q And | wote this down as you said it, and | think | got
it right. You described a situation as, "disorderly to a
certain level."

Do you remenber saying that?

A What was | referencing?

Q | believe you were discussing the producer-handl er
activity in California.

A. | would consider the producer-handler, as | wal ked
through with Ms. Hancock, to be disruptive. | don't believe it
checks the box on ny disorderly marketing conditions. The
producer-handl ers are not causing us not to receive mlk into
our plant, and I don't know that a mass inefficient novement of
mlk is occurring.

Q ay. Isit, would you -- would you agree, | don't
want to say that because | don't know if | necessarily agree
with it, but would you -- would you accept the prem se that you
coul d have something that's not particularly orderly but it
doesn't rise to the level of disorderly marketing?

A | think no matter if you are talking a State regulatory
structure, or a Federal structure, there is always issues that
can arise. | think the perfect exanple is sinmply looking at ny
testinony, the issues we have had in the last couple of weeks.
It is not orderly, but that doesn't speak that there's a

| ong-termdisorder in the marketplace.
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Q It is alnost as if, and maybe, | think | used this
description yesterday with one of the witnesses, that it's
almost like there's a continuumwhere on one end you have
disorderly marketing and on the other end there is perfect
order, and there are a nunber of states in between. Wuld you
agree with that?

A | would agree that life is sel domblack and white.

Q | think that's good. | appreciate your exploring that
with me. Thank you.

JUDGE CLI FTON:  Who next has questions for M. Bl aufuss?
CROSS- EXAM NATI ON
BY MR VLAHCS:

Q John VM ahos.

Just one little area that | would like to explore with
you a bit. It deals with the testinony you provided in answer
to Ms. Hancock's questions and to M. MItner about the
difference between disruptive and disorderly marketing
conditions. And if | recall your testimony correctly in
response to Ms. Hancock's questions, you thought that the
exi stence of the exenpt quota of producer-handlers in
California was disruptive in the Class 1 space, but did not
constitute disorderly marketing conditions under your
definition of the disorderly marking conditions.

Have | got that correctly?

A | believe so. | think it was viewed as represented,
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believe | did state we view themas disruptive, but per nmy two,
how | view the conditions as disorderly, it did not check the
di sorderly.

Q Okay. And in order to, under your definition to check
the box for disorderly marketing conditions, it would have to
have negatively inpacted the supply of mlk, fluid mlk for
Cass 1 usage, or cause inefficient movement of mlk, or both?

A Yes, | would say those are ny two definitions of
di sorderly marketing.

Q kay. \Were did you get those definitions of
di sorderly marketing?

A Well, if I'll put out ferret your own wtness froman
earlier tinme, ny first check box, your, your wtness,

Lon Hatamiya, while he was still with AVS Dairy Prograns, |
believe he was the Admnistrator at that tine, testified before
Congress around the time of the 1996 FarmBill, and | don't
know if -- I'Il just read the direct quote

Q Sure. Go ahead.

A 1I'll read the paragraph before just so we get the
cont ext.

"Today, | would like to focus my remarks on the purpose
of the Federal Order systemand how this systemrelates to the
economics of mlk marketing. | wll also provide a general
perspective on some of the alternatives for change that have

been rai sed.
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Overview of the Federal MIk Mrketing O der System
Federal M Ik Marketing Orders are intended to ensure
that an adequate supply of mlk is available for consunption as
a fluid product. MIk Oders are guided by the |ocation of
bottling plants, and in turn, by location of consunm ng
popul ation centers.”

Q And in that testimony did you -- did you get the
inference that that's the only condition that would justify
either an anmendment to or the pronulgation of a Federal MIk
Marketing Order? He stated what a purpose was, but is that the
only purpose for which you could either anend a Federal MIKk
Mar keting Order or pronul gate one?

A. | think you can always propose promnul gating an order
| don't think it has to be directly tied to one or the other.
In ny purview, if I'mlooking at amending or having an order
those are going to be the first two criteria. |s there an
adequate supply of fluid mlk? And two, is there inefficient
movenents of mlk occurring?

Q Okay. That's your view. Do you know of anything other
than what you just read that supports the proposition in that
sentence, the only way, the only criteria for which you can
pronul gate an order or amend an order?

A. | have no docurment or defined ternms from you know, to
say that that's the only way that you can do it.

Q Gkay. Thank you.
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JUDGE CLIFTON: Are there other questions for M. Bl aufuss?
M. Vetne?
CROSS- EXAM NATI ON
BY MR VETNE

Q M. Blaufuss, we have had various cheese narketers cone
and explain to us what it cost to nove a pound of cheese from
California to el sewhere in the country. | don't think we have
had a distributor tell us anything about the cost of moving
packaged m | K.

Do you have per gallon, per pound, per hundredwei ght,
per 40,000 pound truck load, just a ballpark of what that cost?

A | don't. The only thing | can say generally is it's
typically nore expensive to nmove a package fluid m |k product
than it is a bulk product. At least that's how | understand
it.

Q Gkay. There has, however, been sone discussion,
inference, or assertion that at California bottlers have sonme
kind of advantage because they can buy mlk at fairly |ow state
Cass 1 price and nove it to the East in conpetition with
federally regul ated handlers. Nowlet's, if it goes into a
Federal market, | understand that USDA has a partially
regul ated up-charge based on the federal price at the location
of your plant, you still have to nove it to those markets. And
then you al so neet conpetition, for exanple, in Nevada, where

there is no federal nmarket to create an up-charge if it cones
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fromCalifornia. Do you knowif, if the cost of transporting
packaged fluid mlk delivered to those |ocations, even with
some up-charge to the Federal systemor without, is
sufficiently renunerative so that you have an advantage of you
arriving in those marketpl aces?

A Are you specifically speaking of a California facility
going to a Federal Order or going --

Q M question, dysfunctionally, contained both. So let's
start with a Federal Order. You do have a bit of an up-charge,
but it's still, it is still lower?

A.  Speaking generally of how the provision would work, the
Federal Orders, if we're taking -- which I'll say we are not
doing, we're not taking packaged mlk in California and selling
it very far east outside the state -- the Federal Order that we
go into, they are going to | ook at where our plant's |ocated,
and essentially, froma price structure, and this is how I
understand it, treat it as though it is a fully regulated
plant, in the fact that you are going to have the Cass 1
differential attached with the State price. And they are going
to ook at that price versus what the Federal Order price is
that nonth, and then you will have to pay in a conpensatory
paynent, as it is called.

Q Okay. There are a lot of markets, however, east of
California, a lot of geography that isn't regulated at all. Do

you have any comment on your ability to transport and undercut
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the local price fromCalifornia points of origin?

A If we talk Northern Nevada, our price is tied directly
to the California, Northern California, Class 1 price. So it
is not like we take mlk from say, | think part of
M. Hollon's testinony is, you can take packaged mlk from
Sacramento and sell it, or take Reno mlk and sell it into
Sacramento at a lower cost. And that's, | nean, that's the
same price structure today on a Class 1 basis, Northern
California and Northern Nevada.

Q It's -- so Nevada has a state regulated Class 1 price
structure that corresponds with California's Class 1 price
structure around Sacranento?

A The Northern, the Northern California, Northern Nevada
are tied together.

Q Thank you.

A, And that assunes, of course, that you are buying 100
percent Nevada m | k.

Q Good, thank you.

JUDGE CLIFTON:  Who el se has questions for M. Blaufuss?
M. Francis, if you have sone, would you rather go before or
after redirect by M. English?

MR. FRANCIS: No preference.

JUDGE CLIFTON. Al right. Then M. English, why don't you

do redirect and then we'll see if M. Francis has anything

further.
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REDI RECT EXAM NATI ON
BY MR ENGLI SH
Q Thank you, your Honor, | have no preference, either
So just a couple questions. Just for clarity, you
referenced the sworn testinony before Congress of M. Hatam ya.
Was that on May 25th, 19957

A That's correct.

Q You were asked a nunber of questions by M. Beshore
wi th respect to some of the issues involving your current
situation down in Southern California and howit relates to
your preference. And you referred to sort of an informal
understanding, as | understand it, that when pooling cane in,

t hat somehow Class 1 processors would get their obligations
fulfilled. Renenber that?

A Yes.

Q Okay. If we go to a Federal Order, do you understand
first, that the Cass 1 price surface is going to change and go
up effectively?

A Yes.

Q ay. And whether it's been effective in a fornal
sense or not, the existence of the call provisions could, of
course, help nmove mlk in the sense that people don't want them
to be inplemented, and therefore, people mght move mlk in
order to avoid the call, correct? That's, theoretically that's

why, that's one reason calls work when they have been used, or
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at least existed, that they can at |east theoretically cause
mlk to nove even if they have never been used?

A, That's correct. Basically forces, talking specifically
on the California side, they put out both Northern and Sout hern
California a list of, here are the call handlers, if you need
mlk and you want to call, they give you the phone nunber to
the plant. You submt that to the plant, while also telling
the State that it is occurring, and they have within 48 hours
to respond. And if they don't supply the mlk needed, they are
penal i zed.

Q Soif youend up in a Federal Order, what is your view
about the reliance on sone kind of informal arrangement in
California dating back to 196772

A | think if we go into a structure where we are no
longer in a California State Order, and instead, are in a
Federal Order, | think froma conpany perspective, we would
view that as a conplete and disruption of the status quo. And
the fact that, | would say that |ong-termagreement that's not
witten in stone will change.

But | think if we're talking a Federal Order structure,
you have to have proper provisions to ensure that you are
supplying the Class 1 facilities, which is what, you know, |
reference in ny testinony gives me extrenme anxiety. | don't
know what term | use, but basically anxious about having a

| ong-term supply, when there's absolutely no reason or, there's
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not, shouldn't need a reason, there's no regulation that forces
mlk to nove to a Cass 1 facility.

Q Like there is in every existing Federal Order, correct?

A Correct.

Q And that's especially so if your price is going to go
up? If your Class 1 differential is going to go up, that's
even nore of a reason why you need to have those performance
st andar ds?

A, Correct.

Q | nean, you need them anyway, but you need it
regardl ess, correct?

A | nean, every Federal Order you have a basic |evel of
performance, and that's going to differ depending on the O der
you are talking about. If you are talking Upper M dwest, you
are going to have a | ower performance standard. If you are
tal king about Florida where you predomnantly call it an 80 to
90 percent maybe Class 1, you are going to have a higher
perfornmance standard in the narketpl ace.

And the California structure as witten in Proposal 1
there's absolutely no performance by the plants. So if | ama
manuf acturing facility located in sonewhere in the countryside,
at the end of the nonth I"'mstill going to get the blend price
that's using the Class 1 dollars generated, but they don't
necessarily have to deliver any mlk to a fluid plant to get

t hose benefits in the market-w de pool
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Q That's all | have. Thank you
JUDGE CLIFTON: M. Vetne?
RECROSS- EXAM NATI ON
BY MR VETNE

Q M. Blaufuss, you referred to performance requirements
applicable to plants in the Federal O der system Does not the
Federal Order systemin all markets have performance
requirenments applicable to cooperative suppliers also in the
formof diversion limts, which is related to Cass 1 or pool
pl ant supply?

A Yes, that's also a provision that's uniformto al
orders.

Q Yes. So the Federal Order systemnot only gives you
opportunity to, by regulatory encouragement, to attract mlk
from manufacturing plants or supply plants that m ght be
pool ed, but also gives you opportunity by regulatory
encouragenent to obtain mlk fromcooperative associations
through the limts on diversions.

A Not sure |I'munderstanding the question, sorry.

Q You were, I'mjust trying to take this, you talked
about plants and the encouragenent for plants. Ckay?
Diversion limts applicable to any handler, including your own,
is the ambunt of mlk that you can market to nonpool plants,
the converse of which is the amount of milk you nmust market to

pool plants, correct?
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A, Correct.

Q Okay. So the lower the diversion limt, the nore
restrictive, the nore mlk nust be marketed to pool plants,
correct?

A, Correct.

Q ay. And you operate pool plants?

A\ do.

Q Okay. And diversion limts are frequently anong those
whi ch the Market Adm nistrator can adjust fromtine to time
wi t hout going to hearing, correct?

A | believe that's at their discretion.

Q Al right. A request can be nade of the Market
Adm ni strator to adjust various performance requirements, if
the market is in need of a supply for Cass 1 use?

A. That's correct. And then that's one of the tools we
tal ked about. It is one of the tools that allows them
discretion to be able to change without having to go to a
Federal Order hearing, which tends to take a little tinme.

Q ay. Thank you.

JUDGE CLIFTON: M. Francis?
RECROSS- EXAM NATI ON
BY MR FRANCI S:
Q WII Francis, USDA
Just wanted to explore a little bit some of your

statenments in your prepared testinony, Exhibit 109.
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On the bottom of page 6, where it starts "while" and
then it continues on page 7, so it reads, "while differences in
pricing systens have the potential to |ead to disorderly
marketing, it is not itself indicative of disorderly
marketing." Can you el aborate on what other factors or itens
woul d be indicative of disorderly marketing?

A If I'mspeaking directly to this quote or what | have
inny testimony, ny point in this is talking, you know, we
focus a lot on just the regulated price differences, and saying
that | think proponents of Proposal 1 are of the m ndset that
prices alone is a disorder. And | think in my view, | talk
about nmy two definitions for disorderly marketing, ny point is,
If there's, prices can be different, but that's not indicative.
Unl ess there is actual novements or inefficient of mlk behind
them | don't view that as disorder

So ny point is, if thereis, if thereis mlk noving
around the countryside because of this regulated price
difference, be it whatever class of mlk we're tal king about, |
don't view that as disorder, unless you have inefficient
movenents of mlk behind it.

Q Gkay. Thank you. And then the other question is, on
page 8, sort of in the mddle section where that paragraph
reads, "The California State Order has served both producers
and processors well throughout the years." And then it

continues on, and you tal k about "CDFA has typically been
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responsive" and then later on you tal k about "CDFA has nade
appropriate adjustnents to regulatory |anguage.” Can you be a
little nmore specific in the types of adjustnents and responses
t hat CDFA has nade?

A |1 think | reference there was three separate hearings
on Class 1. Typically, there's a lot of information put in the
record, CDFA came out with a decision in fairly short order,
compared to what happens, say, in the Federal Oder structure.
So when | say responsive, that's kind of what |'mtalking
about. You know, decisions be it of the processor, producer,
we mght not always agree on whether or not it is, agree on the
results. But typically when there's issues arising, and |
think as evidenced by the amount of hearings that CDFA has held
inthe last, call it three years, | think they have been
willing to listen to what -- they are willing to listen and
they are going to look at the record to see what data gets
entered to ultinmately make that decision

Q ay. And they made adjustnents to renedy disorderly
marketing conditions. |'minterested inalittle nore
specifics on what the disorderly marketing conditions were, and
some specifics on the responses.

A Froma Cass 1 side, I'Il say if you ook at the data
going back to mlk noving into the state, that increased
significantly in the md-2000's of sone activities from areas

outside | think. If you |ook at, by ny definition of

5060

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

inefficient movenents of the mlk, | think that was inefficient
movenent of mlk. So in nmy purview, that would be a, you know,
a lock down -- a lock down, which I think you are | ooking for
W th your question.

Q Okay. Thank you.

JUDGE CLIFTON: M. English, do you have anything else for
M. Blaufuss on this subject? No? Al right. M. Blaufuss, |
think this concludes your testimony on this particular subject.
M. English, how would you like to proceed?

MR. ENGLISH: M next witness is not in the roomat the
monent, and the court reporter -- | mean, it's been, | think we
have been going a little over an hour and a half, so | would
like to at |east pass out the testinmony and get started with
M. Vetne, but | think we would do ourselves a favor if we had
a 10 or 15-mnute break, especially for the court reporter.

JUDGE CLIFTON: Geat. So let's take our 15 mnutes, and
we won't necessarily go a long time with M. Vetne, but if
everyone will have the testinony in hand before we break for
lunch, | think that's great. So let us take 15 mi nutes now.

Pl ease be back and ready to go at 12:50.

(Wher eupon, a break was taken.)

JUDGE CLIFTON:. We're back on record. I'ma bit early, it
is 12:49, but everyone seens ready to go. M. English, I'm
| ooking at the documents. |'Il need your help here.

MR ENGISH | may need the help of M. Vetne. | know
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that there is -- this is Chip English. | know that there is a

statenent that M. Vetne has passed. M. Vetne has passed out,

and | believe everybody has, but we'll confirm a 7-page
statenment, which | would, would ask to be marked as the next
exhi bit.

JUDGE CLIFTON: Is that 1117

MS. ELLIOIT: That's correct.

JUDGE CLIFTON: Thank you, Ms. Elliott. We'Il mark that
statenent as 111.

(Thereafter, Exhibit Nunber 111, was
marked for identification.)

MR. ENGLISH:  And then he has an Exhibit for John Vetne
Statenent with a big Ain the right hand, and | think we have
that marked as Exhibit 112, that's a multi-page docunment. |Is
that correct, M. Vetne?

MR. VETNE: Yes, that is correct. And that is all |
bel i eve needs to be nmarked.

(Thereafter, Exhibit Nunber 112, was
marked for identification.)

MR. ENGLISH:  You did pass out a one-page docunent called
mlk cows inventory, that's color.

MR VETNE: Yes.

MR. ENGLISH: Is that duplicated in black and white in your

Exhibit A which is now Exhibit 112?

MR. VETNE: Actually, it is duplicated in the package, and
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t he package includes A, B, C, and D. So about six pages back
fromthe end of the package is Exhibit big C, and there is a
black and white version, which is the way it was produced when
It was mass printed. The original three copies, which
provided for the record, do have the blue version, so | wanted
peopl e who are interested, to see the blue version, which
hopefully will appear on this document when it is scanned and
posted on the website.

MR. ENGLISH: So what you are saying is that in
Exhibit 112, since it is a multi-docunment, nost of us received
a black and white version, but the record received a col or
version of this particular page?

MR. VETNE: That is correct. And so | passed out a color
version so everybody could see that also, but it does not need
to be separately marked, because the ones that | provided for
the official record are col or

JUDGE CLIFTON: Excellent and | thank you, M. Vetne. The
ones that have the blue coloring certainly are more visible to
prove the point, so thank you.

MR. ENGLISH:  So I'mnot sure we have identified and sworn
in the wtness.

MR. VETNE: No, we haven't.

MR. ENGLI SH: That was addressed to Judge Cifton,

M. Vetne.

JUDGE CLIFTON:. M. Vetne, I'Il swear you in in a seated
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position. Wuld you raise your right hand, please?

MR VETNE: | will.

JUDGE CLIFTON: Do you solemly swear or affirm under
penalty of perjury that the evidence you will present will be
the truth?

MR. VETNE: | do.

JUDGE CLIFTON: Thank you. Please state and spell your
nane.

MR. VETNE: John Vetne. V-E-T-NE

JUDGE CLIFTON:  Thank you. M. English, you may proceed.

DI RECT EXAM NATI ON
BY MR ENGLI SH

Q M. Vetne, would you read that portion of Exhibit 111
down through the first full paragraph that ends in "including
regul atory decisions" and then stop, please?

A Yes, | wll.

Q Ckay.

A.  The statenent has a couple of headings, the main
heading is: Proposals to Pronul gate a Federal M|k Marketing
Oder for California Hearing in Clovis, California, QOctober
2015.

The statenent title is: Statement of John H Vetne on
FMVO policy evolution: Oderly marketing in Section 8c(18)
Supply and Demand pri ci ng.

And the text begins as foll ows:
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JUDGE CLIFTON: Pl ease read nore slowy from now on.
MR VETNE: You think I would have Iike, caught on by now.
This hearing has presented a good opportunity for the
I ndustry and agency participants to learn, or to understand
better, how governnent regulation of mlk pricing came to be,
and how governnent milk pricing policies have evolved in
response to evolution of mlk production, mlk processing, mlk
manuf acturing, and m |k product distribution practices.
Dr. Bill Schiek has taken us through a history of the
California program Paul Christ and Dennis Schad have outlined
the evolution of the parts of the FMMO program | hope to
contribute sonme additional perspective to the FMMO program from
my experience of over 40 years and USDA literature, including
regul atory deci si ons.
BY MR ENGLI SH
Q So please do stop there. | nean, the record now needs
to know sonething nmore about M. Vetne. You were born in Gslo,
Nor way ?
A Yeah.
Q And you, your undergraduate degree was from it's a
Bachel or of Arts from Andrews University?
A In Southwestern M chigan, yes.
Q And what was your undergraduate degree in, if you
can --

A | started out doing science courses because ny dad's a
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doctor, and then | found | could do really well without much
study in sociology, history. So I'ma history major, education
mnor. M plan was to go into teaching elenmentary or high
school level. | did practice teaching and | taught for one
year before | decided to go to | aw school

Q My | say there's a nunber of us over the years,

i ncluding myself, who have learned a ot fromyou. Were did
you go to |aw school ?

A At Wayne State University in Detroit, M chigan, which
al so happened to be the university ny father received his
advanced nedical training after emgrating fromNorway as a
practicing physician in Norway.

Q And because you mght be a little too shy, your JD was
cum | aude?

A Yes.

Q And then, where did you, after you got your |aw degree,
go to work?

A It was 1973. So | told ny friends | was infiltrating
the establishment, but | went to work for the government. |
got a job at USDA with their Ofice of the General Counsel, and
| was assigned to what was then called sinply the Marketing
Division. And | was, ny primary responsibilities were Federal
MIk Marketing Orders for dairy, fruits, vegetables, and sone
additional work in the Perishable Agricultural Conmodities Act

Progr ans.
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Q And for howlong were you in the Ofice of the CGenera
Counsel ?

A, That woul d have been fromJuly of 1973 to Decenber 31,
of 1979.

Q And by the tine you left, were you a Senior Attorney in
Litigation Specialist?

A, That was ny title, yes.

Q So in January of 1980, did you start at a law firm
known as W/l ner and Schei ner?

A Not immediately. Actually, shortly thereafter. But
while I was still working at USDA, a |awyer in Tennessee who
had been representing seal tests owned by Kraft was retiring,
and Kraft was | ooking for another |awyer, and they invited me
to consider |eaving public practice and entering private

practice. So for a short period of tine, | sinply did the work
| was assigned to do, and then | ooked around for a place to
park. And WIlner and Scheiner in the Thurman Arnold Buil ding
i n Washington, had an Adm nistrative |aw practice, specializing
particularly in communications law, so | was there for a period
of tinme.

Q Conmuni cations and agriculture, sort of |ike branching
out into entertainnment?

A Definitely entertainment.

JUDGE CLIFTON:  Woul d you spell the name of the firm

pl ease?
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MR VETNEE WI-L-NER S-GHEI-NER
BY MR ENGLI SH:

Q And did you continue to work for Kraft at that point?

A Kraft was a client of mne and becane a client of the
firm yes.

Q And for howlong did you work at W/l ner and Schei ner?

A Until early 1984, so it would have been about four
years.

Q And then you did what?

A. Then I, ny wife at the time and | decided to nove to
New Engl and so we | ooked for a place to land in New Engl and,
and settled in Southern New Hanpshire. And | connected there
with a small general practice firmcalled Bl odgett and

Mackechnie, B-L-ODGET-T, MAGKEGHNI-E in
Pet er bor ough, New Hanpshire, the locus for the play Qur Town.
Q And since leaving USDA, is it safe to say you have been
i nvol ved, as you said, over 40 years of experience in
significant nunmber of Federal M|k Mrketing Order proceedings?
A That is true. Fair to say. | would say 80 percent of
my practice time over the years has been in Federal MIKk
Marketing Orders. A portion of that also involved in-state
mlk price regulation, including the State of Maine, the State
of California, the State of New York, and a short experinent in
the State of Vernont.

Q You got ahead of me, that's fine. Your work in
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California dates back to --

A It dates back to approximtely 1996. | received a cal
fromthe Manager of Security M|k Producers, a Southern
California Cooperative, that | understand |ater nerged with
CDI. Karen Brookes called me and said, we got some issues
comng up here, are you willing? So | said | was willing but I
don't know that nuch, so let's find out a little bit about it.
So there was a Dairy Institute course in MIk Marketing in
California comng up, so | signed up for the course. It was a,
it was a full-week crash course and | learned a lot. And learn
alot nore as | go along, and | have learned a lot here at this
heari ng.

Q You are also the author of a chapter in a book entitled
Agricul tural Law, correct?

A That's right. About the time | left USDA a |aw book
publ i sher called Shepards, MG awH || had comm ssioned
John Davi dson, South Dakota Law, Law School, to assenble a
treatise on agricultural law, and they wanted one of the
chapters to be in Marketing Order prograns, so | received a
call from John Davidson, and -- and | agreed to author the
chapter and it was published, | think, '82"ish.

Q And then there was a supplement that you provided in
the late '80's?

A Later inthe "80"s, | provided a supplenent, they kept

asking me to keep supplenenting, but is hard to be a book
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aut hor.

JUDGE CLIFTON: It is hard to what?

MR. VETNE: To be a book author. So | did, | supplemented
it once.
BY MR ENGLI SH

Q Are you aware of any other such published material in a
| aw book on Federal Marketing Order prograns?

A Not as, not including both fruit and vegetables, |
believe not including fruit, vegetable Marketing Orders as well
as mlk. But | know that Marvin Beshore contributed to a
vol ume published by Matthew Bender, | think it was, so, and we
were, and we cane out, we're in and out of USDA about the same

time, and we were given a simlar charge by conpeting
publ i shing conpani es.

JUDGE CLIFTON.  Wul d you spel | Davi dson?

MR VETNE D AV-1-DS-ON.

MR. ENGLI SH:  Your Honor, | would nove M. Vetne to be
recogni zed as an expert in MIk Marketing Regulation and
Pol i cy.

JUDGE CLI FTON: Does anyone wish to ask M. Vetne questions
before determ ning whether you object to his being accepted as
an expert in MIk Marketing Regulation and Policy? No one. |Is
there any objection to M. Vetne being recogni zed as an expert
in Mk Marketing Regul ation and Policy? No one.

M. Vetne, | do accept you as an expert wtness
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regarding M1k Marketing Regulation and Policy.
BY MR ENGLI SH

Q So to break up the statenent a little bit, why don't we
maybe go through about ten mnutes, M. Vetne and your Honor,
to get us to 1:15, AND then we can cone back at 2:30. SO why
don't you continue with your statenment that's marked as
Exhibit 111, M. Vetne?

A, kay. | have to re-read the |last sentence of the first
full paragraph to put context to the second sentence, or to the
second par agraph.

Q M fault.

A. | hope to contribute sonme additional perspective to the
FMMO program from ny experience of over 40 years, and and USDA
literature, including regulatory decisions.

This is inportant, | believe, so that party
presentations and agency deliberations can be neasured agai nst
expressed policies and why such policies cane to be. And if a
departure frompolicy is desirable, to recognize the departure
and explain why a departure is necessary.

Dairy economics literature is also inportant as a
reference and a guide to decision making reasonabl eness. The
U S. Secretary of Agriculture, speaking through his judicial
officer, has explained that M|k Oder pronulgation and
amendnent deci sions are properly measured against "the view of

| eadi ng experts in the field of dairy marketing...It is in the
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light of these views by the | eading dairy experts that the
Secretary's final decision should be eval uated."”
And then there's a footnote reference at that point.
Headi ng.

Q I'msorry, your footnotes are nore than just
references. Would you prefer they just be reproduced as part
of the transcript or you want to read themin? |'m
indifferent, so whatever you want to do?

A. M. English, | wote the text so that it would flow a
certain way. M preference is, when |'mall done, if you want
me to go back to the foot notes to provide some additional
context or elaboration | wll do that; is that all right?

Q That is okay. W'Ill figure it out. Go ahead.

A Heading, Oderly and Disorderly Marketing of MIk

The AMAA statement of Congressional policy, in 7 USC
Section 602(3), allows the Secretary "to establish and maintain
such orderly marketing conditions for [mlk and other farm
products]...as will provide, in the interests of producers and
consumers, an orderly flow of the supply thereof to market..."
The terns "orderly” or "disorderly" are not defined, but are
expl ai ned by historical context and agency decisions for 80
years.

H storical context, and U S. illustration of conditions
that may denonstrate disorder --

JUDGE CLIFTON: Start that sentence again, please,
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M. Vetne.

MR. VETNE: Historical context, and USDA illustrations of
conditions that may denonstrate disorder sufficient to warrant
federal intervention, are sumarized in the nost recent AMS
program brochure entitled "The Federal MIk Marketing O der
Program’ (Marketing Bulletin No. 27, updated January 1989) --
"Il refer to that as FMMO Bul letin 27. This publication has
not been updated in the past 25 years and is not available on
USDA web sites. | insert parenthetically (it will now be). So
it is reproduced in Part A of ny exhibits. Disorderly mlk
mar ket early history is summarized in pages 7 - 10, and
iIllustrations of nore recent disorderly behavior in unregul ated
markets that may nerit regulatory intervention or "conditions
i ndicating need for an order" is described in pages 11 - 12 of
FMVO Bul | etin 27.

The application and evol ution of USDA policy in
I dentifying and quantifying mlk market disorder is shown in
its decisions. In ny view and experience, USDA has generally
applied its policies consistent with the Erba-Novakovic
definition of "disorderliness" as "lack of a predictable,
sustai nable, and efficient flow of a product to a specific
market," and lack of "orderly relationship between different
markets in terns of price and supply..." that is, an assertion
of disorderly or undesirable conditions is denonstrated, if at

all, by observable and quantifiable market behavior.

5073

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

The two nmost recent M1k Marketing O der pronul gation
deci sions denmonstrate this principle. 1In 1981 -- that's a

correction.

JUDGE CLIFTON: Al right. Let us get that. M. Elliott,

you are right there?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: Thank you. Begin the sentence again.

MR. VETNE: Thank you.

In 1981, a Marketing Order for Southern Idaho and

Eastern Oregon was created. Proponent cooperatives, given a
second chance to prove their case, presented substanti al
evi dence of market behavior that was deemed disorderly. In
1990, a Marketing Order was pronulgated for the Carolinas.
This promul gation was al so supported by evidence of observed
and quantified market behavior deenmed to be disorderly, and I
wi Il depart fromny prepared text. | represented clients and
participated in both of those proceedings.

Back to the text. MIk Oders have been regularly

amended to pronote nmarketing efficiency, equity anong handl ers,

equi ty among producers, adequate supplies for fluid use when

needed, and efficient disposition of mlk in excess of fluid

needs to manufacturing plants. Anendnents have been frequently

needed because the O'ders thenmsel ves created disorderly
marketing. For exanple, during the 1980's and the 1990's,

G ade A mlk production was expanding rapidly in markets with
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pool i ng standards designed to acconmodate smaller pools of
mlk. To pronote for surplus mlk marketing efficiency and
equitabl e access to market pools by producers ready, wlling,
and able to supply mlk for ass 1 use, diversion limts and
ot her pool performance standards were often suspended after
opportunity to coment, but without hearing. Anmendnents, after
formal hearing, followed after repeated suspensions. Gadually
the orders adjusted to the market reality of |arger pools of
Gade A mlk and occasional inbalance of supply with demand by
giving authority to Market Administrators to adjust pooling

st andar ds.

Supply plant rules simlarly evolved to pronote
efficiency. Historically, a supply plant was a place where
smal | quantities of mlk frommany producers was assenbl ed and
transshipped to distributing plants. As farns produced nore
and nore mlk and transportation technol ogy inproved, supply
plants were allowed to direct ship mlk from producer patron
farms to distributing plant customers, thereby enhancing
marketing efficiency objectives. A vestige of the historical
role of supply plants as a transshipnent point is illustrated
by the Upper M dwest's requirement, as explained by
Henry Schaefer earlier in this hearing, that supply plant
operators are still required to "wet the tank" once per nonth.

The point of this is that USDA has consistently and

reasonably relied upon a proponent of a MIk Order or order

5075

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

amendment, to neet its burden of proof with evidence of narket
practices that constitute disorder before creating a regulatory
remedy. In cases where proponents appear to rely nmore on
regul atory philosophy than on hard facts, USDA has rejected the
proposed rule or order. This is illustrated by the 1979
recomended decision in the first Idaho pronul gation hearing,
and in the 1989 Texas- Sout hwest Pl ains decision denying
proposals to regul ate | arge producer-handlers. In the Texas
decision, the Secretary agreed that the lack of regulated
pricing for producer-handlers "raises the potential for
conpetitive inequities among handlers,” and that in fact,
“there is not an equal sharing anong all dairy farmers in the
mar ket of the returns fromthe sale of mlk in all uses."

JUDGE CLIFTON: So since that's a quote, | would like to
you do it again.

MR VETNE: (Ckay.

In the Texas decision, the Secretary agreed that |ack
of regulated pricing for producer-handlers "raises the
potential for conpetitive inequities anong handlers,” and that
in fact, "there is not an equal sharing anong all dairy farmers
in the market of the returns fromthe sale of all mlk in al
uses. The existence of |arge producer-handler operation nerely
inplies that conditions for disruptive and disorderly marketing
conditions may exist." Concluding his discussion of the

proponents' failure to net their evidentiary burden, the
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Secretary expl ai ned:
“The justified concern of proponents over the
potential for unfair and disorderly marketing
conditions has not manifested itself with any
denonstrabl e evidence of disorder in the Texas
market. **** Consequently, in view of
insufficient evidence of marketing disorder
attributable to producer-handl er operations, there
is no basis for adopting the proposal to regulate
relatively large producer-handlers."”

Not ably, both in the Idaho nmarket and in markets with

| arge producer-handl ers, proponents offered substantial

evi dence in subsequent proceedings that met their burden of

proof, and the Secretary then granted a M|k Oder renedy.

Q Your Honor, | propose to stop there, it's 1:16. But

do want to note while we're here, in the quote that you just

read, M. Vetne, after the ellipses, if you said, "consequently

in view of insufficient evidence of marketing disorder,” did

you nean to read "market disorder"?

A | meant to quote the decision precisely, and right now
| do not know if the Secretary used the word market or

marketing, so | invite anybody to | ook at that Federal Register

and use the exact words, but I -- if you tell ne to change it,
I will, but --
Q Well, I'mjust saying, you read marketing.
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A | meant, | wote market because that's the way | read
it inthe text, so yes. You are right. The way | spoke it is
not the way | wote it, and the way | wote it is the way | saw
It in the Federal Register.

Q Fine. So that would --

A No correction required, your Honor

Q Well, you have to -- to the extent you are not going to
correct the exhibit, but to the extent you said marketing
di sorder and the actual quote is market disorder, that's what
you neant to say?

A That is what | meant to say. Yes.

Q Soit's now 1:17, your Honor

A Are we on the sane page? It would be page 4.

Q W are all on the same page, but we are going to take a
break for |unch.

A | would wel cone that.

Q Well, yes, wth the Judge's indul gence.

JUDGE CLIFTON: Pl ease be back and ready to go at 2:35.
MR. ENGLI SH:  Thank you, your Honor
(Wher eupon, the lunch recess was taken.)

---000- - -
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VEDNESDAY, OCTOBER 28, 2015 - - AFTERNOON SESSI ON
JUDGE CLIFTON: We're back on record at 2:46. M. English?
MR ENGISH Chip English.
BY MR ENGLI SH
Q M. Vetne, we were on page 4, at the heading,
Remedi es Avai | abl e.
A, kay. Continuing on page 4, the Exhibit 111

Renedi es Avail abl e and Consi derations Required for M1k
O der Rules.

This part of the text sinply outlines the deliberative
process built into the statute and the options available, and
some things relevant to what the statute requires the Secretary
to [ ook at.

|f a producer or --

JUDGE CLIFTON:. M. Zolin is having trouble hearing. |'m
havi ng trouble hearing, but | know the speakers are in a
different location, I'mnot concerned about that. | want to
make sure everybody in the back is can hear.

MR. VETNE: Is this okay? Starting again

|f a producer or cooperative or handler petitions the
USDA for a hearing to promulgate a MIk Order or amendment to
cure apparent nmarketing disorder, what can the Departnent do
and what nust it do, if proponents have met their burden of
proof as to disorderly conditions?

Section 8c(5) of the AMAA governs marketing orders for
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mlk. The introductory clause says:
“I'n the case of mlk and its products, orders
I ssues pursuant to this section shall contain one
or nore of the followng terns and conditions, and
(except as provided in subsection (7)) no others.”

There follows a list of authorized types of m |k order
rules, including the core principles of uniformclassified
pricing to handl ers based on use, and uniform bl end prices to
producers regardl ess of handl er use, each subject to certain
limted adjustnments in subsections (A) and (B)

In subsection (G there is an express limtation on
some types of trade barriers, which reads as fol |l ows:

No marketing agreenent or order applicable to mlk
and its products in any marketing area shal
prohibit or in any manner limt, in the case of
products of mlk, the marketing in that area of
any mlk or product thereof produced to any
production area in the United States.

There is also an express standard for consideration of
any M1k Order provision designed to fix or modify m ni num
prices to be paid producers. The Secretary must consider a
variety of "econom c conditions which affect nmarket supply and
demand for mlk and its products in the marketing area to which
the contenpl ated agreenent, order, or anendnent relates..."

JUDGE CLIFTON: Because of the commas, | would like you to
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read it -- normally |'mnot having you read punctuation, but
the way this is witten | think you should read it so that the
meani ng comes across. So woul d you read again just what's in
quot es?

MR. VETNE: Ckay. |I'Il start the three words before that.

Consi der a variety of "economic conditions which affect

mar ket supply and demand for mlk and its products in the
marketing area to which the contenpl ated agreenent, order, or

amendment relates..." and then "fix such prices as he finds
will reflect such factors, ensure a sufficient quantity of pure
and whol esone nmilk, and be in the public interest." That's

7 U S. C. 608c(18), and | have enphasis "supplied" because |
wanted to refer back there to, in this case, in the marketing
area to which the contenplated order relates. So that would
fit here where we have a contenpl ated order or a proposed
order.

Continuing with the text. The Secretary has expressed
his interpretation of this section many tinmes in decisions and
in correspondence. In 2008, the Secretary termnated a
proceeding to consider higher Class | and Il prices requested
by NWPF, that's National Producers Federation, to provide
economc relief to dairy farners, and on several occasions he
deni ed requests for price relief due to conditions of drought

and other mlk production challenges because the markets had

adequate supplies of mlk for fluid beverage use, and the AVAA
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is not intended to be a price support program Part B of ny
exhibits, in chronological order, contain sone of these letter
determnations by the Secretary. Letters of Septenber 17th,
2012, by Secretary Vilsack and AVS Deputy Adm nistrator for
Dairy Programs, Dana Coale, contain a concise and thorough
expl anation of USDA's interpretation of the limts of its mlk
pricing authority under the AMAA. The Deputy Admi nistrator
expl ai ned:
First, the Federal MIk Mrketing Order (FMOO
programis not designed to be a price or inconme
support program --
JUDGE CLIFTON. M. Vetne, would you read it again?
t hink you said FMOO
MR. VETNE: | did not intend to. | will read it again, the
quot e:
First, the Federal M Ik Marketing O der (FMVO
programis not designed to be a price or income
support program since it is not authorized to
establish mnimum prices above the relative narket
val ue of the products of mlk. ****
And then further in that letter the Deputy
Admi ni strator continues:
Section 608c(18) of the Agricultural Marketing
Agreenent Act of 1937, as anended, outlines the

criteria and procedure by which the Secretary
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establishes and adjusts minimmprices in the FMMD
program

Soif youwll turnwth me to Exhibit 112, I'Il go off
text here for a mnute. The |ast six pages or so constitute,
wel |, 10 pages or so, or 12, 14 -- a little nore than
two-thirds of the way through the packet, after the publication
of AMS, which is doubl e-sided, everything else here is
single-sided, is Exhibit B. And that, in chronol ogical order,
contains a collection of responses, in sone cases the letters
to USDA, and responses by USDA in all cases, on requests for
i ncreased m ninum prices, revenue enhancement for one reason or
anot her because of drought, because of tough tines, because of
margi n, cost of production

The first letter, for exanple, is areply to
Congressman Roy Blunt from Secretary Ann Veneman to a request
for a drought adjustnent surcharge on Class | and Il prices.
And the second paragraph at the end, the [ast sentence says,
"the FMMO programis a marketing tool, not a price support
program"” And then the letter goes on to describe other things
that USDA was working to do to hel p address the situation.

The second letter, a couple of pages on, is a letter to
Congressman Don Sherwood, basically along the sane |ine,
responding to an incomng letter from Congressman Sherwood
asking USDA to call a hearing for increased prices as requested

by DFA, and basically the sane responses given. The objectives
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are to assure an adequate supply of mlk for the fluid market
and create an orderly structure under which farmers can market
mlk year-round. Again, the letter says the FMMO programis a
marketing tool, not a price support program

The third letter is a letter, May 20, 2003, from
Congressman Phil English to Ann Venenan, asking for price
relief, price enhancement after USDA turned down the request by
DFA. So it's a renewed request, apparently spurred by high
feed costs, transportation costs, stress in the dairy producer
communi ty, producers going out of business. That's a one-page
letter, and follow ng that there's a response of June 16, 2003.
The second paragraph of which, as the prior ones, say "the FMVD
programis a marketing programwth the objective of assuring
that fluid drinking," the word drinking has been put in, "mlk
markets are adequately supplied and it is not intended to be a
price support program"”

And lastly, it is an incomng letter fromDori Klein,
you don't know where Dori Klein lives or what her address is
because it is properly deleted, asking for a hearing to
i ncrease Federal Order prices. And follows a response by
Secretary Vilsack on Septenmber 17, 2012. And Secretary Vil sack
inturn, refers Dori Kleinto a letter of the sane date, from
Deputy Adm nistrator Dana Coale. And in Dana Coal e's response
to Ms. Klein, there is the discussion on nmarketing tool and the

limts of Section 8c(18) authority provided in the AMAA to the
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to the Secretary, which | quoted in ny prepared statenent.

(kay. (Going back to the prepared statement.

Exam nation of |ocal and regional supply and demand conditions
In some narketing areas, have nevertheless, led to increased
m ni mum prices since FMMO Reform USDA has twice --

JUDGE CLIFTON:  And you missed a word so please just
re-read that sentence.

MR. VETNE: Exam nation of |ocal and regional supply and
demand conditions in some marketing areas, has neverthel ess |ed
to increased mnimummlk prices since FMMO Reform  USDA has
twice increased Cass | prices and the Sout heast markets -- to
address hurricane-created fluid mlk supply difficulties in
2004, and to address declining mlk supplies available to a
grow ng popul ation in 2008.

There's one other provision of the AMAA that requires
exam nation of conditions unique to regional marketing and
production areas for mlk and other commdities.

Section 608c(11)(C) states:
Al'l orders issued under this section which are
applicable to the same commodity, or product
t hereof, shall, so far as practicable, prescribe
such different terns applicable to different
production areas and marketing areas as the
Secretary finds necessary to give due recognition

to the differences in production and marketing of
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such commdity or product in such areas.

End of quoted statutory text, back to my text.

But the Secretary's tasks are not conpleted even if the
record evidence is good, proposed rules conformto the limts
of Section 8c(5), proposed prices are fixed after thoughtful
consi deration of Section 8c(18) pricing factors and unique
regional factors are considered. If handlers do not agree to
be bound to the terms of a marketing agreenent, and for MIKk
Orders they never do, the Secretary nust determne, "that the
i ssuance of such order is the only practical neans of advancing

the interests of producers of such conmodity [i.e. milk, in

this case] pursuant to the declared policy..." and is approved
by producers. And that's a directive in 7 U S. C. Section
608c(9)(B). Al though the "only practical neans" test is
expressed at the end of the process, it is something the agency
should -- let me insert parenthetically (I believe does) --
bear in mnd fromthe time a petition for hearing is received

t hrough the concl usion of decision nmaking. Application of this

standard is reflected in USDA's decisions that modify M1k
Order terns requested by proponents, and in decisions where
USDA, on its own initiative, creates a regulatory renedy that
no proponent has asked for.

Several of these provisions, that is the provisions of
the statute, present some unique challenges for USDA in

addressing the Cooperatives' proposal for a California MIk
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Marketing Order, and in reconciling the proposed regul atory
remedi es with express statutory limtations and instructions.
The proposals largely disregard Section 608c(18) mlk pricing
standards, particularly for Class Ill and IV uses of mlk, and
they appear to create several barriers to the marketing of mlk
and dairy products intention with the limts of Section
608c(5)(G. The proposal to incorporate California mlk quota
system-- start that again. The proposal to incorporate the
California mlk quota systemas part of a Federal MIKk
Marketing Order plan for distribution of classified mlk price
revenue to producers, unnecessarily creates tension with
“uni form' producer price requirenents of Section 608c(5)(B).

And then a subheading: A Few "Big Picture"
(bservations About Supply and Demand for MIk and its Products
in California - The Marketing Area to Wich the Contenpl ated
Oder Relates - And in Qher U S MIlk and M1k Product
Production Areas

Mich data is already in the record concerning the
grow h of mlk production and of mlk products production in
California. Useful visual tools to illustrate dairy growth in
California and the dairy endeavors in the rest of the U S
include U S Census of Agriculture Maps from 1997, 2002, 2007,
and 2012 Census, show ng the population of mlk cows by
| ocation. The 2012 map is reproduced in Part C of the

exhibits.
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So now again, towards the end, about five pages in from
the end of the package of exhibits, and this would be
Exhibit C on nost of the copies you are |ooking at, shows a nmap
of United States with black dots, and the hopefully the
original exhibit will have blue dots, as it was prepared by
NASS, show ng the popul ation density of mlk cows, one dot
equal s 2,000 cows, in the country. This is the mlk cow
inventory in 2012.

You can go back to the Agriculture Census on the NASS
website and find simlar maps showing mlk cow inventory for
each of the preceding 5 years, 10 years, 15 years. The Census
I's taken every five years, and the results are published about

two years after the Census, so this is the nost recent

Agriculture Census, and a visual illustration of the mlk cow
popul ati on.
To me, rather than |ooking at numbers, | like to | ook

at maps. And | look at the dots on the map and see there's
fairly substantial concentration of mlk cows in the Central
Valley of California, close to that to the Northeast is a
concentration in Idaho. You nove down the map towards the
New Mexi co- Texas border there's sonmewhat smaller concentration
but still a concentration. And then you nove up to, to

W sconsin, and Southeastern M nnesota, there's another
concentration. And there's another concentration a bit nore

scattered in New York and Sout heast Pennsyl vani a.
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| find that useful to visualize where mlk is, and
therefore, where product is produced, and where it needs to
flowfrom And the absence of maps woul d be, absence of dots
on the map woul d suggest that's a place mlk and products need
to flowto.

Returning to the bottom of page 6. Another useful
visual tool to exam ne supply and demand for products of mlk
produced in California and in the rest of the U S., and how
supply and denmand for these products have changed rat her
dramatically from1993 to May 2006, is the product flowto
popul ati on demand maps generated by the U S. Dairy Sector
Simul ator Model, that's the US DSS, to which frequent reference
is made in the -- in the 1999 Final Decision of USDA on Federa
O der Reform and the 1998 Reconmmended Deci si on of USDA on
Federal Order Reform

So if youwll, and that venture by Cornell in
preparing this, the sinulated and map contours in 1998 and
1999, was based on m |k production in 1993. And it was updated
to a couple months for fluid mlk, let's see, "93. | think
they incorporated 1996 in the final version. | don't think the
manuf acturing sector was updated. So if you will turn to the
| ast exhibit in ny package, that would be Exhibit D, which
woul d be the last four pages. Dis the cover page for that.

The first is sinply the cover page of the 1996 staff

report, staff paper, by Cornell. It is a rather |ong document.
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| didn't reproduce it. What | sinply was focusing on here was
the flow of product to market, which was illustrated by the
out put of the conmputer nodel used by Cornell in their Dairy
Sector Sinulator. And what the Dairy Sector Sinulator did, was
to take the existing mlk production during the period of tinme,
mostly 1993 for that purpose, and force the nodel to nove the
m |k and products produced of mlk, in the nost efficient way
possible. In other words, to renove human equation fromit,
there's no conpetition, just take all this mlk and move it as
efficiently as you possibly can

So, for exanple, for state like California, which even
back then produced nore cheese in the aggregate than its
popul ation consumed, the nodel being efficiency driven, would
require all the citizens of California to consume only
California cheese, there would still be some left over that had
to be exported. And as you can see in the nmap prepared in the
1996 sinulator, which is assembly, processing, and distribution
cheese plants, there is, in fact, sone product that is
assenbled and distributed in California that nmves out.

| did the math for 1993, and based on the popul ation of
California at the time, the average per capita consunption of
cheese in the nation attributed to California popul ation, and
the cheese production as reported by NASS for that year,
California would have had to export, in 1993, about 44 mllion

pounds of cheese. So there was some export.
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So fast-forward to 2006. The Dairy Sector Sinulator
was used again in the presentation of Chuck N cholson at the
2011 Dairy Econom sts Conference. And the update at that tinme
was, at least as to location of producer mlk, where's the mlk
supply, was funded, at least in part by AMS. And while they
were at it, they produced a revised "How Wul d Cheese Flow in
2006?" Based on existing mlk supply and popul ation. Again,
as nost, as efficiently as possible. A picture says a thousand
wor ds.

You | ook at the cheese flow in 1993 conpared to cheese
flow, and this was just for one nonth in My, not the whole
year |ike 1993 data was, and there was a | ot of cheese flow ng.
And again, so | did the math again for 2014, the nost recent
year for which all of the data is available. W know the
popul ation of California in 2014, around 38 mllion people. We
know how nuch cheese was produced in California, that's in the
NASS data, and we know the per capita consunption, which had
i ncreased sonewhat per capita from'93 to 2014. And for 2014,
instead of 44 mllion pounds that would have to be exported,
mnimum from California, making the nost efficient use of
cheese, about 1.3 billion pounds would have to be exported from
California. So that -- that change in supply relationship of
California to the rest of the country, not just California,
| ook at |daho, and | ook at the absence in 2006 of cheese

flow ng fromthe Sout heast cheese plants that were in the
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Sout heast in 1993 just haven't survived, and cheese
manuf acturing has noved el sewhere.

(kay. Enough of ny comments on that. | wll go back
to my text, which is the top of page 7 and comng to a
concl usi on.

The simulated Cass Il price surface for mlk
delivered to cheese plants in the 1996 US DSSS report, based on
1993 data is contained on page Al10 of the report (.pdf page
52), | did not produce that, but you can access it with the
website access material | provide in the footnote.

Wth the nation's | owest pricing points in the 1993
Cass Il or cheese price surface, in Central California,

Sout hern Idaho, and M nnesota, and slightly higher prices in
Wsconsin, | think the difference was 20 cents.

California' s supply of mlk and cheese have clearly
changed since 1993, and since even 2006, the nobst recent year,
wi th sone published cheese marketing results using the US DSS
model . Cooperative proponents for a California Federal fluid
MIk Marketing Order, a Federal MIk Marketing O der, urge USDA
to look no further than 1990's data on supply and denmand for
mlk and mlk products, along with 1999 agency eval uation of
that data, to reach a decision on the appropriate m ni num
Cass Il and IV prices for California in 2015-16. It is
difficult to imagine how proponents' myopic approach can

satisfy Section 8c(18) of the AMAA
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Let me go off text here just for a nonment. [|'m not
saying that proponents and everybody el se haven't referred to
the nost recent data avail able, everybody has. Everybody has.
But what's been termed the Federal Pricing Gid was created in
the 1998, '99 Federal Order Reform process, the 1999 deci sion,
and the pricing surfaces were produced in the US DSS nodel for
fluid mlk and for cheese, and the tenplate, let ne call it a
tenplate rather than grid, that resulted was a pricing surface
for fluid mlk based on supply and demand in 1993 to '96 in a
'99 decision. And the tenplate for Class IIl and IV, or
manuf act ured products, was based on data pre-existing the 1999
decision. And actually, the pricing surface produced by the US
DSS nodel at that time, showed that the three | owest pricing
points were pretty close to each other. Wsconsin being a
little bit higher than the Central Valley, as | |ook at that
map, but not a lot. But then there wasn't that nmuch cheese
flowng out of California, much production in California.

And in this hearing where it has to, we're asked to
take that 25 year-old data, essentially, that produced the 1999
deci sion and superinpose it onto California, well, the tenplate
t hat existed post-Federal Order Reform included narket
suppl i ed demand and production of products and mlk prices in
California that weren't Federally regulated. The tenplate
carried forward a pre-existing mlk pricing aspect, which was

Cal i forni a.
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Wien, Federal Order Reformwas the product of informa
rul e maki ng, and USDA described its decision making process
quite transparently, too. USDA assigned its staff to various
commttees, and there were sone on uniform provisions, sone
were in classified pricing, and all of this is discussed in a
decision, as well as, actually in sone greater detail, in the
regul atory inpact analysis that acconpanied that decision. The
comm ttees were conposed of Market Administrator staff, and |
t hink what the description of what happened in those decisions,
for Cass | pricing, for exanple, is pretty informative here.

The Departnent described its process of comng to
conclusions, deriving in part fromthe US DSS nodel. In part,
fromthe pre-existing price surface, and in part fromthe input
of staff that were famliar with the markets they adm ni stered.
So the end result, there was sonetimes a little, sonetines a
| ot of adjustnent in individual nmarkets based on the input from
those that were responsible for admnistering those markets who
knew t he market conditions. There was no staff person in any
of those deliberations representing market, supply, denmand, and
pricing for mlk in California. There was not one.

But in 2015, there were, the Department will still have
to deal with Section 608c(18), and that is the supply and
demand for mlk and the products of mlk in California. That
is a 2015 perspective, not a 1993 or 1999 perspecti ve.

(kay. So the last sentence says, detailed discussion
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of reasonable levels for Class Il and IV pricing in California
in the event an FMMO i s adopted for the state, will come in
| ater testimony. That's all | have prepared, thank you.
BY MR ENGLI SH
Q Chip English. Looking, just referring first to the
foot notes. Are there any particular foot notes that you
think, rather than just being in your exhibit, that you need to
discuss in any detail or can they just be part of your exhibit?
A. Wll, you know, in the footnote 1 on the first page,
for exanple | quote the Secretary speaking through the judicia
officer, and that refers to the case called In re Borden, Inc.,
whi ch was published in Agriculture Decisions, Volune 46,
starting at page 1315. And the reference in that docunent is
page 1420. So you know the decision's already 105 pages. Let
me tell you, page 1420 is only the beginning of that decision.
It is along decision. And it has to do with the |ocation
value of mlk, but the Judicial Oficer went out of his way to
say, "W neasure the reasonabl eness of what the Secretary did,
in part, by the study of mlk, MIk Marketing by the experts.”
And he gave particular attention to two studies, reports,
originating within the Departnent of Agriculture, to the
Department of Agriculture. The Nourse report was such a
report. And then a decade after the Nourse Report cane what |
call the Knutson Reports. The Knutson Reports were two, one in

"72 and one in 1973. And in '72 Knutson described how we got
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here, and what's the problem and what are we going to do when
all that Gade B m|k di sappears?

So part one created the franework for the problemthat
that commttee was trying to address. Part 2 was exam nation
of different ways to address it. And part 2 contains detailed
di scussion on various ways to price mlk when G ade B mlk
di sappears, and cane to the conclusion that a product price
formul a using surveyed product prices, or determ ned product
prices, however you arrive at market value of product prices,
and a nake all owance, would produce a mninumregul ated price
pretty close to what the conpetitive mlk price under the
M nnesot a- Wsconsin price series did. And for those who m ght
be listening that aren't famliar with that, there was a tinme
when there was a large volune of Gade B mlk in Mnnesota and
Wsconsin, totally unregul ated price-w se, and USDA surveyed
prices actually paid for that mlk, Gade B supply, and used
that as a basis for fixing the Federal Cass IIl price. During
most of that tine there was only one nmanufacturing class price
and that was Cass IIl, cheese, butter and powder.

It wasn't until the "90's that that subcategory was
further subdivided to Class IlIl and Ill(a), Ill(a) being
essentially what is now Cass |V, because those two comodity
prices produced, well, the class -- butter, powder makers were
struggling mghtily, and nostly-producer organizations were

struggling to account at the Class Il price when they made a
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product that would not return to thema Cass Ill value. So
cooperatives in particular, who use that product for bal ancing,
had to account to the pool, bore the | osses between the

regul ated price and what they could get for the market, they
suffered the cost but had to share the benefit of the regul ated
price, which they didn't receive in the first place, it was all
t he producers who got a higher blend price as a result. So the
Secretary said, probably be a good idea to have a separate
class for butter and powder. And that's where we have been
since. So those are the two reports, the Nourse Report and the
Knut son reports, that's page 1

JUDGE CLIFTON: So the court reporter will have footnote 1
to look at for spellings, but just for now would you spel
Bor den, Nourse, and Knutson?

MR. VETNE: Borden, B-O R-D-E-N, Borden Conpany, the Happy
El sie Cow Conpany. Nourse, NO U R S-E, and Knutson,
K-NUT-SON

MR. ENGLISH: It's spelled differently than Knudsen the
conpany.

MR. VETNE: Spelled differently than the failed dairy
company in California. Actually, Ron Knudsen may have changed
his nane after that, | don't know.

BY MR ENGLI SH
Q Let me just turn quickly to footnotes 12 and 13.

Footnote 12 is basically the source for the data that is the
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next to the last, and the second to the |ast page of your
exhibit, the first two pages of D, correct? O Exhibit 112?

A That's true. There was a cheese flow, national cheese
flow map produced by the U S. Dairy Sector Sinulator nodel, you
know, both in 1996, and published in a 1996 report, and
published in a 2011 report, both of course, relied on mlk
supplies for prior years, you can't sinultaneously observe and
report, so that's the source of both maps. |'maware that
during the period between 1996 and 2011, the nodel has been
i nproved. Everybody that tinkers with conputer nodel s nakes
i nprovement as they go al ong.

Q But the underlying assunptions --

A, They show the same thing. The same thing being the
most efficient movement of product fromwhere it's being
produced to where it would be purchased.

Q Going to the bottomof page 4, the top of page 5, when
you di scuss 608c(5)(G and | think what's euphem stically
called the "trade barrier" discussion. And | may have given
your experience a little short trift, and | apol ogi ze.

Wien you referenced California, one thing you got
i nvolved in was representing Sout hern Nevada entities in the
case that ultinmately, two cases went up to the Suprene Court,
U S. Supreme Court, and | think maybe you think that you got
the nane Hllside accidentally and it shoul d have been

Ponder osa.
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A. Al the lower court decisions were called
Ponder osa V whoever, and then you got there first, Chip, and
the Supreme Court took Hillside as the name of the case.

Q But do you recall whether the, in addressing the case
inthe District Court, whether the Trade Barrier argunent of
(G was, an Lehigh Valley case, ended up being anal yzed as sort
of the mrror inmage for what states could or couldn't do
interstate conmerce?

A Absolutely. | know I, and | think others that do what

| used to do, you know, |ook at this as being a Federal version

of the Commerce Clause. | think -- | think it mght have --
okay. | was sworn to tell the truth, and nmaybe go off script a
little bit.

| think it mght have a little less teeth when it cones
to mlk because it says, "orders can't prohibit the marketing
of mlk fromelsewhere.” The Lehigh case said, you know, if
it, for all practical purposes prohibits, you know, you | ook at
the practical effect, not for the word "prohibit" to have that
effect, but, or in any manner limt in the case of products of
mlk. That's a really tight restriction. | think that, that's
as close to the Commerce O ause exam nation as you can get.
And, you know, there's products of mlk, thereis fluid mlk,
there's cheese. So that's why | refer to that.

M. W ahos?

MR. VLAHOS: On the grounds that the witness is now
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interpreting a case, I'mgoing to object to it and ask that it
be stricken, and it's a legal conclusion, and the case speaks
for itself.

JUDGE CLIFTON:  Your objection is noted, the witness's
testimony stands. | will not strike it.
BY MR ENGLI SH

Q And finally, M. Vetne, before I nove adm ssion of the
exhibits and allow others to question you. As | read your
testinony, | sort of thought the heart of it, and if | were to
summarize it for ny part, was |ooking at the bottom of page 3
and the page 4, top of page 4, the concept that a proponent had
a burden of proof of the evidence of market practices, rather
t han market theory.

A, That's really the heart of step one, yes. And that's
what, that is the focus. And then, the second focus was if

USDA gets that, what do they do with it? And the nost
I mportant part about what they do with it is, the HTST pricing.
So those are the three highlights.

Q And so over on page 4, what the Secretary hinself said
at the tine you referenced what you call the 1989
Texas- Sout hwest Pl ai ns deci sion, having been there nyself, and
on the losing side I mght add, you know, | call that sort of
the pure mlk CGore, Inc., Gore Brothers Pure M|k Case. Hat,
the Secretary acknow edged that the nere, that, yes, because an

entity was a producer-handler, there was unpriced mlk. And
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because there was unpriced mlk, there was the potential for
unfair disorderly nmarketing conditions, correct?

A Yes.

Q But the problemwas, as the Secretary says in that
statement on the top of page 4, that there was a | ack of

denonstrabl e evidence of actual disorder

A That's --
Q And | did, I inserted the word "actual”
A That's exactly right. And | -- | have been to many

dozen M|k Order hearings over the years, and | have frequently
di sagreed with conclusions of the Secretary as to what
constitutes disorder, what needs to be renedied, or what remedy
to provide in the circunstances, but | have never, | do not
remenber any case, and | think | renenber all of them in which
there were not observed practices, marketing practices,
transactional practices, that were the subject of the inquiry,
and what to do with them when proven was really the debate, you
know - -

JUDGE CLIFTON: Did you just say you do not remenber any
where there was not an exam nation of practices?

MR VETNE: Exactly right. There was always an exam nation

of sonething that was observed. Something that was observed.

And frequently, we say, "I observed that, | think it's a good

thing." Somebody else will say, "I observed that, you better

do sonething about it." But there was al ways an observation of
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sonet hi ng.

And | also noted that, you know, frequently it is the
Marketing Orders thensel ves that create it. Thank you for
giving me the soapbox, but we had ten years of hearings on
perfornmance standards that could have been avoided if only USDA
had zoned out producer mlk fromthe market in which it was
pool ed. That's what brought California mlk into Chio, it
brought lIdaho mlk into the Upper Mdwest. The value of that
mlk inrelation to the market, as it had been prior to Federa
Order Reform would have been so | ow there woul d have been no
regul atory incentive to make inefficient novemrents of mlk
simply to pool. That's one exanple.

There are other opportunistic things, |ike Superior
Dairy in Ohio. Superior Dairy saw the chance to be a partially
regul ated plant. Took advantage of existing provisions,
created a partially regulated plant, and realized a financial
benefit over a period of tine. It took a year to address it.

And actually in the final conclusion -- | w sh we woul d
do this more often -- you know, there was, there wasn't
formal |y negotiated rule making, but there was a negotiated
resolution that was proposed to the Secretary by opposing
sides. | wish that could happen nore often.

JUDGE CLIFTON: In this hearing, for example, |I'mjust
sayi ng.

MR VETNE: Wio was it that said, let's get Scott,
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everybody in the sane room bang their heads together and come
up with some solution. That could work. There is roomin the
system for negotiated rule making, thought ought to be given to
it.

JUDGE CLIFTON.  Well, it can be addressed in your briefs,
and the work that you do leading to your briefs. M. Vetne,
what did you mean by zoned out?

MR. VETNE: Zoned out is a way that that producer mlk,
that is, the revenue fromthe pool that goes to producers, used
to be priced froma market center. So, for exanple, if the
center of the market is Chicago, a producer delivering to a
plant in Wsconsin would get a |ower price because the val ue of
mlk at that location is |less than the value of mlk delivered
to a plant in Chicago. And if it went even further away to a
plant in Mnnesota or South Dakota, it would be even | ower
there. You take that and extend it further out, once you get
to Idaho, there would be, like a buck left. There was
somet hing way bel ow any blend price that anybody woul d want to
try to associate Idaho mlk in the Upper M dwest.

The final Federal O der Reform Decision didn't use that
practice on a market-by-market basis, but had this contour
prices, the price grid for Cass I, and continued to adjust
producer prices exactly the same as handler prices, so even if
you are a thousand mles fromthe market where relative to that

market the mlk ought to be worth not very nuch at all because
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it is so far away, if there were higher class price or a good
class price, that producer's blend price would not be reduced a
thousand mles away fromthe market. So that is a, was a

maj or, major difference pre-Reformand post-Reform and | don't
think it was a good Reform

JUDGE CLIFTON: M. English, when you referred, | believe
you were referring at the bottom of page 3 to the
Texas- Sout hwest Pl ai ns decision, and you said, "I call that
the -- "

MR, ENGLISH Pure mlk, P-URE MI-L-K

MR. VETNE: That was his clients.

MR ENGISH No, that wasn't ny client, that was
M. Yale's, we have referred to Ben Yal e that passed.

MR. VETNE: Pure MIlk was the, what was the conmpany that --

MR. ENGLI SH: Was the producer-handl er

MR. VETNE: The producer-handler that stinulated the
request for remedy.

MR. ENGLI SH. And just because, you know, | just want to be
clear, that was not ny client, that was M. Yale's client, and
he was successful.

At this time, your Honor, | have conpleted direct
exam nation and | woul d nove adm ssion of the Exhibit 111 and
112.

JUDGE CLIFTON: Let's start with Exhibit 111. 1Is there

anyone that would like to question the wtness regarding
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Exhibit 111 before you deterni ne whether you have objections to
it being admtted? There is no one. |Is there any objection to
the adm ssion into evidence of Exhibit 111? There is none.
Exhibit 111 is admtted into evidence.

(Thereafter, Exhibit Nunber 111, was

received into evidence.)

JUDGE CLIFTON: Regarding Exhibit 112, is there anyone that
woul d like to question M. Vetne regarding Exhibit 112 before
det erm ni ng whet her you have any objection? There is no one.
I's there any objection to the adm ssion into evidence of
Exhi bit 112? There are none. Exhibit 112 is adnmitted into
evi dence.

(Thereafter, Exhibit Nunber 112, was
recei ved into evidence.)

MR. ENGLI SH: |' m done.

JUDGE CLIFTON: Very good. Thank you. Wio will be the
next to question M. Vetne? M. Mltner

CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan MlItner, Counsel for Select MIKk.
H, John.
A, H, Ryan. Yeah, you don't have to call me M. Vetne.
Q I won't start now.
So as | was reading over this and trying to figure out

what | wanted to ask, | was thinking of ny Admnistrative Law
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cl ass many moons ago, and how I probably shoul dn't have ski pped
it to go to Indians ganes when we tal ked about formal rule
maki ng. But | have picked up on a few things since then.

A Yes, you have. | agree. Very well, too.

Q Thank you

| guess, let's start with your statement. The first

thing I think is easy, your footnote nunber 1, what you cal
t he Knutson Reports, is that the MIk Pricing Policy, Part 1
and Part 27?

A Exactly right.

Q ay.

A Dr. Knutson, who was then a Chief Econom st, | think
Chief Economst, in AVS Dairy Programs chaired the conmttee.
So like the Nourse Report, Ed Nourse was the Chair, | called it
t he Knutson Reports because he was the Chair. But it is the
M1k Pricing Policy and Procedures.

Q Okay, great. So let's talk about Section 6023.

6023?
Yes.
VWere are we?

This is the |ast paragraph on page 1.

> O >» O >

Ch, okay.
Q And you quote the section which begins, your quote
begins, "to establish and maintain such orderly marketing

conditions for mlk and other farmproducts.” | want to focus
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on "such orderly marketing conditions."

A Yes.

Q In your experience, is that the clause that |eads us
all to this dance around what is disorderly versus orderly?

A. No and yes.

Q I'mglad you have clarified it.

A Oderly is used twice in that section. "Establish
orderly" and then "orderly flow of the supply thereof to
market". |f one reads Nourse, if one reads the first few pages
of the Federal M|k Marketing Order program which is ny
Exhibit A Part A of Exhibit 112, orderly has context. And
this was witten in the early '30's when there was chaos, not
just in mlk, but in agriculture in general. Came off the
Stock Market plunge in 1929 and the whole country went into a
depression. And leading up to that tine, in a period of
irrational exuberance, everybody was producing nore than they
probably shoul d have. There was, in fact, for mlk and ot her
products, too nmuch of a supply. Wat happens when there's too
much of a supply? Price goes down.

And for mlk, there were have and have not's. Sone
producers had a, like we heard earlier in this hearing, before
t he Gonsal ves M|k Pooling Act that happened in the '30's.
Sone had a Cass | market, sone did not. Prices between the
producers varied differently and there was a struggle between

producers to get a share of that Gass | market, and they woul d
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econom cally, if not physically, cut each other's throats to
secure a share of that market. That is, there's, if thereis a
question of where the line for market disorder exists, that is
way above the |ine.

There was a -- there was an Appellate Court Judge in, |
think the Fourth Crcuit, named Judge Frank, very
wel | -respected, who wote a decision called Queensboro Farm
Products. And he sort of describes his enotions after hearing
about -- about the dairy econony leading up to that case. And
| think | got most of that, part of the decision by nenory.
And here it goes:

"The city dweller or poet who views the cow as a synbo
of bucolic serenity is naive indeed, for fromthe udders of
that placid animal flows a bland liquid indispensable to human
heal th whi ch has produced nore hunan strife than al coholic
beverage. "

And that's really, that human strife is what led up to
the enactnment here. So the context for orderly, getting back
to your question, is what happened there. And bringing
production back into line with supply, and then doi ng whatever
you can to nake market channels work efficiently, and to avoid
the farmer-to-farmer strife that was observed by Congress
leading up to this Act. Ckay.

So does that answer your question?

Q Sort of.

5108

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A Mre than you wanted or |ess than you wanted?

Q No, it's, that's helpful. It's the Second Circuit.

A Second Crcuit.

Q Yep

A, Thank you. You CGoogled it while | was --

Q No, no, no. | knewit. I'mtrying to find the quote
inthere that | like better than yours, which is sonething
along the lines of: "To conpletely understand the conplexity

of the mlk problemwould require al most a universal know edge

of chemistry, biology..." and several other disciplines. |
li ke that one.
A Okay. Well, I like the one that isn't in a court case
t hat somebody said, "there are nore people that understand
Quant um Physi cs than understand how mlk is priced." So that's
why we're here. Thank you.
JUDGE CLIFTON:  How is Queensboro spelled?
MR MLTNER QUEENSB-OROQO
JUDGE CLI FTON:  Thank you.
MR. VETNE: | know you and | are having fun, but let's try
to contribute to this record.
BY MR M LTNER
Q Okay. So let's, I want to ask another follow up on
that particular phrase, "such orderly marketing conditions."

And obviously there are a litany of marketing conditions, but

my question is, does the AMAA describe a situation or describe
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a, what | will call a set of one -- in other words, the
Secretary has a singular goal, which is to protect orderly
marketing conditions, and is that, is that a Holy Gail or is
that a continuum of acceptabl e outcomes?

A, Hopefully what happens after the Secretary intervenes
is nmore orderly, more efficient, nore predictable, nore
transparent, than before. Producers couldn't trust their
butterfat tests, we're getting paid for all the butterfat, and
after involvement they can. That kind of thing.

However, rather than, | want to refer you, the Borden
decision that is cited in Footnote 1, the |engthy decision, has
a heading, that's chapter and headings throughout, and has a
headi ng that essentially says, here's how, here's how USDA has,
and how we judge disorderly marketing conditions. And then the
Judicial Oficer goes through the economc and regul atory
history, the witings about it, and in that case, the decision
t hat was under review.

So it, as | say in the next page, it has context. It
has historical context and it has context as applied, and
that's what | mean. It is -- is it a fixed? | think you used
the termfixed.

Q dose enough.

A It is -- it is fluid.

Q No pun intend?

A. No pun intended. It is fluid. What is unfair and
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di sruptive today may not have been thought about 20 years ago,
so, or what was deened to be Holy Gail 20 years ago may not
exi st today, and yet we still continue to operate the sane way
as though it still existed. | think that's just as pertinent.

Q The section of the Borden decision you cite or you have
referred me to, would you characterize that, that section as a
statenent of policy or a statenent of |aw?

A It is areviewhby the Judicial Oficer of policy as
applied by the USDA

Q Okay. That decision is now 28-years old | think, if my
math is right. No, that would nmake me older than I am The
Borden decision is '87, right? So that's 28 years?

A Yes.

Q kay. So because what may be the Holy Grail at one
point and no longer be the Holy Gail, have you read the
decision? | assume you have read it recently, do you believe
that the articulation of policy there is still an accurate
state of what the policy is or should be today?

A | think it is a good articulation of the process. The
deci sion may not, you know, the decision involved a pricing
result that doesn't exist today, so the circunstances on the
ground are different, but the process of getting there | think
is the sane, except that we have nore information, such as the
Dairy Sector Sinulator. W have nore sophisticated, both

marketing and policy analysis tools today than we had in 1987.
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| think the process is the same. W have better tools to apply
to that process.

Q In the particular section that you have pointed to
whi ch tal ks specifically about what disorderly marketing is,
you believe that section, | guess, |looking at that section in
i solation regardl ess of the actual decision there, you believe
that is still relevant for our consideration and the

Departnment's consi deration today?

A | think that still illustrates it, yes.
Q ay. | want you to look at page 5 of your testinony,
if you coul d.

A, Oh, good you skipped through all the way over to 5.

Q There's no promse | won't go back. The section you
quote in the mddle of the page, and you're quoting froma
letter -- is this the letter fromDana Coal e that you are
quoting there, | think?

A, That's true. Dana Coale's letter of Septenber 17,
2012.

Q ay.

A End-to-end. And | quoted that as an expression of
fact, that is, the fact of that policy in 2012; the fact of
that policy in years prior to 2012; the fact of that decision
expressed, that policy expressed in decisions since | have
| ooked in vain for a departure fromthat policy since 2012, so

| have to believe it continues to exist.
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Q The clause that you quote prior to the ellipsis there.

A Yes.
Q Talking about the, and I'Il read the section I'm
| ooking at: "Since it is not authorized to establish m ninmm

prices above the relative market value of the products of mlKk,
with respect to manufactured products.” Wuld you agree with
me that the Secretary, the Department, has adopted a national
market as the relevant market for those products?

A. | would agree that product prices that are surveyed by
USDA are the result of surveying transactions throughout the
United States, resulting in a calculation that produces an
average price for all products in the United States.

Q And so for purposes of establishing mninmumprices
under the Federal Orders, that average price you refer tois a
single national price, correct?

A, That is what is produced in the Federal Order system
that resulted fromFederal Order Reformin 1999, that resulted
inatenplate that did not include California.

Q So is that yes?

A It's yes, but.

Q Ckay.

A, Your question, the answer to your question woul d
produce a msleading inference if | didn't do the but, so yes.

Q Maybe incomplete, but not msleading. To the extent

that any proponent here seeks a different federal price for
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manufacturing classes than what exists in the current Federal
Orders, would that be a deviation or a change in policy for the
Depart nent ?

A It would be a different price. | do not believe it
woul d be a deviation from or a change in policy. | think the
Secretary, what resulted from Federal Order Reform was, at the
time, the reasonabl eness and functionality of the Cass Il
price was measured agai nst how closely does it match what we
used to use as the basic fornula or MWprice? kay? One of
the factors by which it was measured was, is it pretty close?

One of the factors that was neasured beyond that was
rati onal econom cs, maybe the sonething that wasn't exact term
but rational econom cs. Wat was produced at the tine was a
price that was pretty close to what had previously been
announced as the MWprice, which was the price of mlk used to
produce cheese in the nost efficient, |owest price production
area of the country, Mnnesota and Wsconsin. And as | recal
| ooking at the Class IIl price surface, that was true at the
tinme. Supply and demand for mlk and products of mlk are
di fferent now.

So sonmebody asked an earlier witness, | can't say who,
so, you know, the Secretary coul d have different manufacturing
prices with different locations to reflect |local supply and
demand. So -- or, and the answer was yes, and | can't menber

who said that. O the Secretary can establish a manufacturing
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price by formula at a |evel which is lowest in the country, and
i ndi vi dual markets then, can adjust by prem unms or other
factors unhanmpered by mninumprices. So if it is at the

| owest price, you don't need nultiple, multiple pricing points.
If it's at a higher price someplace, then you mght need to
consi der having a lower pricing point in a market where supply
and demand for their product produces a value for that product
in that |ocal market.

Q This mght be a difficult question because | -- because
| can't, we don't have a true conparison, but I'Il try it
anyway. Are you arguing that the formulas for manufacturing
mlk in particular, that we currently have, are no |onger an
appropriate, or no longer a close approximation of what the
MANBFP wer e?

A I'mnot meking that argunment, but | think that it's
moved farther away fromwhat the MANBFP were. It's been 20
years data time since that time, and I'mnot saying it is
hi gher than M or BFP woul d have been, but less a reflection of
what it is then. | -- as | was preparing for this hearing,
took a look at the NASS data on cheese production. And NASS
used to report cheese production by, | think five regions. It
was the Western Region, there was the South Central Region, the
Nort hwest Central Region, the Northeast Central Region, and
then the Eastern Seaboard. Maybe the Eastern Seaboard was

subdi vided, and so naybe there were six, so you had a pretty
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good i dea.

And when you take cheese or cheddar cheese, you try to
pl ot out where the dividing line is, where is the mdpoint at
whi ch half the production is to the east and half the
production is to the west. And you assune that when prices are
surveyed, they are nore or less followed to be weighted that
way, or half the productionis to the north and half to the
south. There woul d be a geographical line just sinply, or a
pinpoint if you could do it, as to where is the center of
cheese production. And back then, as now, that line falls
somewhere in the Central Region. Probably not as close to, as
close to Chicago as it used to be, it's probably noved quite a
bit west, but it is still in the Central Region

The West Production Region doesn't produce half, so you
have to nove into the Central Region before you get to half the
cheese production. So the cheese is basically a Central United
States price if the surveys are somewhat proportioned either in
cheddar or all cheeses to production regions, but if you take
that sane approach to nonfat dry mlk, for exanple, and you try
to pinpoint the center of production so that as much powder is
produced to the west of the line as to the east of the |ine,
you get a line that's not, it is not, you know, near Wsconsin
and M nnesota, the line is at the Nevada-California border.

So what ever survey price is produced now for butter and

powder, is heavily weighted towards what | believe to be a
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| ower value of that product in California, but it's not nuch

| ower for in terms of transportation to get into Nevada a
little bit. But for California, product still has to equalize,
woul d still have to nove into the Central part to get an
equal i zed value. So California and the evidence is the value
i's |ower here.

There is no option other than finding a value for that
product in California. And if that requires two price
surfaces, two Class Il prices, or a new |owest price being the
California price, | don't know. But that should be the outcone
of this hearing, if there is an outcome, to make that
determ nati on.

Q That kind of leads ne to ny next question then. So how
do you put a nunber on or quantify a formula or a price that
approxi mates what the Mand Wand the BFP represented 20 years
ago? Not that you are going to replicate those fornulas, but
that you achieve what | think you perceive to be as an accurate
determ native price?

A You don't need to. You don't need to replicate the M
and W 20 years ago. You know, you had a product price formla
that represented the mlk value in cheese at the |owest, at the
| owest priced area within the Federal Order system California
was not part of the Federal Oder system Didn't need a |ower
price in California than the Federal Order system it already

had a State Order with a | ower price.

5117

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters




(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Now, if you bring into California, the process is the
same. You have to determne a market value for the products of
mlk in the marketing area to which the contenplated O der
applies, that's the directive of Section 608c(18). So you
determne a California value for cheese

I f you go back to the second Knutson Report that the
one in which a reconmendati on was nade for product price
formul as, you got to do two things, you got to determne a
val ue for the product, and you got to determine a reasonable
make al |l owance so that in the end, the manufacturers receive
enough margin they are willing to take mlk and continue to be
In business to dispose of mlk that's not used in Class | and
[1. That's the end result. And you can have a make al |l owance,
you know, that's twice the average cost. |f you have a product
price that is a dollar above that, it doesn't matter if you
have got a good make al | owance, both have to be in harmony in
the market that you are |ooking at.

Q And even though California is not in the Federal Order,
we neverthel ess, the prices for cheese manufactured in
California are already incorporated into the fornula, are they
not ?

A.  They are incorporated into a California price, if
that's what you mean.

Q No, | don't nean a California price. They are

I ncorporated into the prices surveyed which set the price.
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A. Oh, absolutely. They are part of the survey that sets
the price, sets a national price for cheese. It doesn't tel
you what the value of cheese is in California, all it tells you
I's what the average val ue of cheese is on a given day where al
cheese clears the market.

Q Well, it actually sets a weighted average price on
that, doesn't it? So it reflects both the price and the
vol umes produced in California and other |ocations, correct?

A Yes, yes. That line -- that line, since 1999, has been
edging closer to California. California and Wsconsin have
both produced nore cheese. Wsconsin started to cone back from
the edge, and is finally clinmbing back up in the direction that
California was for 20 years, nmaybe not as fast or as large. So
the mdpoint line is, wherever that line is, everybody to the
east of that line, value flows fromwest to east. Everybody to
the east of that line will have no problemin a mninmmprice
set at the center. Everybody to the west of that line, if they
are subject to a mninmumprice set in the center of the line,
wi Il have their product priced nmore than they can recover in
t he market pl ace.

And now we have this unregulated area in Idaho. A lot
of product. You can |ook at the '06 product flow map, |ot of
product is now comng fromldaho, unregulated. No m ni mum
price applies.

Q And yet but still those cheese produced in ldaho, if it
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meets the specifications, are incorporated in the survey
nonet hel ess, correct?

A, Cheese, yes. They are incorporated in the survey. But
the nmeasure here is not the value of cheese on average, it is
the value of cheese in California. And nore inportantly, it's
the value of mlk going into the cheese in California.

Q This colloquy we're having about whether it's the
average or whether it's California, isn't that a policy
consi deration?

A. No, it's an econonic consideration. The policy's
al ready established. The policy is fromthe final Federal
Order Reform Decision, and is guided by, | believe, the Knutson
report, too. You find a conmodity price, you apply a
reasonabl e manufacturing all owance to produce a result that
will allow manufacturers to purchase mlk and make a reasonabl e
profit. It is the essence of reg. making. |It's a new concept
in MIk Orders to consider it reg. making, but that's what reg.
maki ng does, it sets cost, regulates prices, and allows a
reasonabl e return on investment. That's where we are in the
Gass Il and 1V formla.

You take somet hing, any conmponent of that, and pretend
that there's revenue where there isn't, you have produced
chaos. Illegal chaos and econom ¢ chaos.

Q The decision by the Secretary to utilize the average

price in setting the fornulas, though, that is a policy
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consi deration, would you agree?

A, That was a policy -- that was the result of policy, it
wasn't, that wasn't the policy.

Q Well --

A That was the result of policy. And if you read the
decision, the policy was, we will find a price that allows
manuf acturers to pay for mlk and recover a reasonable return
on their investment. The nost enphatic clause | think in the
Federal Order Reform Decision, says "the inportance of
establishing a price for manufactured use is | ow enough to
clear the market cannot be understated. The inportance of
mar ket clearing cannot be understated.” But |'mnot concerned
about clearing the market in New York or in Chio, here. What
is the price that will clear the market in California?

Now, it may be denobnstrated in California that the
average price for cheese, whatever it is, Western Mssouri,
Eastern M ssouri, lowa, Wsconsin, that manufacturers here can
take that price as the cormodity price, subtract the make
al | owance and pay producers and stay in business, that would
follow policy. That would follow that policy. Wat resulted
fromthe Federal O der Reform Decision was the result of
policy, and it was, it was the result of policy that did not
require USDA, as | have said, to consider whether that's
applicable to supply and demand for products of milk and mlk

itself in California. It wasn't part of the tenplate, although
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it is part of the process upon which prices are surveyed. It
Is not part of the pricing tenplate at the tine.

Q The line you have described as far as setting the,
excuse me, the center of cheese manufacturing is, as
California's cheese manufacturing is increased, you note that
line nmoves west.

A It does, it has to.

Q As it noves west, doesn't the inpact of that cheese
production, including the costs of California manufacturers,
get pulled into the formula to a greater extent?

You are shaking your head no.
A. No, I'mnot shaking nmy head no neaning --
JUDGE CLIFTON: He's thinking.
MR. MLTNER  Ckay.

JUDGE CLIFTON: | think we need a break. Renenber exactly

where you are, "to the extent that line gets pulled west -- "

MR MLTNER | have a note here, your Honor

JUDGE CLIFTON: (Okay, good. 1'mgoing to ask you to ask it

agai n when we cone back. It is 4:13. Let's just take 10
m nutes roughly. Please be back and ready to go at 4:25.
(Wher eupon, a break was taken.)
JUDGE CLIFTON: We're back on record at 4:26.
M. Mltner, you may proceed.
BY MR M LTNER

Q Thank you, your Honor. | believe ny last question
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before we went to break dealt with the line M. Vetne had
referred to, reflecting the center of cheese production in the
U S., and he had testified that that [ine over the years has
moved westward. And ny question was, as that |ine noves
westward, does it not incorporate California cheese sales
prices in the national price survey to a greater extent?

A. And the answer is yes, but let ne add. The line -- the
line doesn't just nove westward. The line that | have in mnd
moves westward because a proportionately greater volune of the
national cheese supply is in western states conpared to eastern
states as time goes on. So that would be California, I|daho,
New Mexico. So at this point, you know, in our discussion, we
don't know whet her that nakes a difference in arriving at an
average price, because it could be that all other prices
surveyed are the sane price, so it doesn't matter where
geographically it is, but it does natter if on one side of the
line, survey prices tend to be higher, on another side |ower.
So as, if, indeed, as | think the facts prove, surveyed prices
reported are |ower in the western states, whether it's
California or anyplace else, that line will nove towards those
states. And a regulated price produced at that |ine would not
create any challenges for any plants located to the east of the
l'ine because the line is at an average price |ower than survey
results to east. It would create a challenge the further west

you get fromthe line, if indeed prices are |lower to the west,
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because it would inpute a value that doesn't exist to the west
of the line.

Wien the Federal Order Reform Decision came, if you
| ook at the price surface map, it didn't make nuch difference
in the Federal Order systemto have one price that was
essentially the Upper M dwest price, and the DSS nodel, |
think, served to reassure USDA that if we do it this way, it is
somet hi ng everybody can live with, you know, because that node
produced a price that was |owest in the Upper Mdwest. Well,
al nost | owest, lowest in Mnnesota, Central California, and
| daho.

And, in fact, if you ook at, if you |ook at the flow
of product on the next to the |ast page of Exhibit 112, even
then there wasn't a lot of product that needed to flowto the
east fromCalifornia or the Pacific Northwest at that time. So
It was a combination of policy articulation and application of
policy which produced a result that didn't ook to, if | were
| ooking at it as Adm nistrator Analyst, it didn't look like it
produced too many problens for those plants within the Federal
M1k Marketing Order system So | think it was a rational
result at the tine.

If you | ook at the next page, the |ast page again, the
Paci fic Northwest doesn't have to go very far under ideal
efficiency conditions to dispose of its production of cheese in

excess of per capita consunption, but California now does, and
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| daho now does, and it all flows east. And where a market is
flow ng fromwhere produced to where consunmed, it tells you

any economc analysis tells you that if its |owest value where
produced and hi ghest val ue where consuned, oranges flow to

New Engl and from Fl orida, cheese flows fromCalifornia to
Atlanta. It is worth more in Atlanta than it is in Tulare. So
you have a problemto the west of that Iine.

So what kind of a rational system then, would create a
problemfor half the market or a quarter of the market, and
basically allowi ng no challenge to sone of the players, and
significant challenge to a good portion of the players.

That's -- that's a new conundrumthat needs to be raised for
the first time in this hearing, because it is for the first
tinme that USDA has been presented with an econonic challenge to
its application of policy in the Reform Decision. That ends ny
answer .

Q Thank you. You stated in your answer, and | think you
stated it once before the break, no cheese manufacturer east of
the line would have a problemw th the price set based on the
line in the mddle of the country, nore or less. Did | say
that -- is that right?

A. | did, because, yes, | amassumng that the prices,
that the values are higher to the east because that's the way
t he product noves.

Q Now, we have been in hearings, you and |, representing
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different clients on manufacturing prices, but as you recal
there were cheese manufacturers fromthe Northeast conplaining
about the prices fromthe fornulas being too high, that they
needed to be adjusted |ower. Renenber that?

A.  That was in the nake allowance. Absolutely. Yes. The
resulting price was more than they could recover in the
mar ket pl ace because the nake al | owances were set too | ow
There are two places in application of the policy where there's
a danger of nmaking a mstake, and one is in determ ning what
the value of the product is, where the price is to be applied,
and determning the cost, reasonable make all owance for the
product so that there can be return on investnent.

Q And you renenber in the same hearing, there were
producers who owned interests in cheese plants west of the |ine
saying everything is fine, you don't need to change the make
al l owance for us, right?

A \Well, the make al |l owance wasn't changed for producers,
it was changed for manufacturers, so | don't think that's
right. You will have to ask your question with nore precision.

Q You renenber that there were producers who owned
interests in cheese plants. Therefore, they had a processor's
interest as well as a producer's interest, and they testified
their cheese operations were doing just fine under the current
make al | owances. You renenber that?

A | remenber that there were producer groups and |
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remenber that there was a cheese plant in New Mexico that is
owned by producers, and | renenmber that producers didn't want
to increase the nake allowance. That's as far as ny nenory
goes. | don't remenber that the producers, although they had
an ownership interest, were speaking for the managers of that
plant or the butter directors of that plant. To me, it makes
no difference if they say, "I own stock in this conpany,
therefore, regulate or don't regulate.” That's not really the
poi nt .

Q Your answer al so pronpted another question, your
previous, previous answer. The page in your Exhibit 112,
believe, the one that has the May 2006 map with cheese flows?

A, Yeah, the last page.

Q Yeah. Howis the length of the line originating from
each triangl e detern ned?

A If you go back, if you go back to the text on the |ast
page which tells you where to find the 1996 us US DSS spatial ly
di saggregated nodel, it has many pages of the narrative
description how the nodel works and what the lines nean. There
is some of that in the Chuck N chol son presentation, but go
back to the nodel because it takes product from where produced
through distribution, to points of consunption as far as it
needs to go, till all the product's gone. So some of the |ines
aren't very far because the product, the aggregate of products

produced a certain location don't need to go very far until
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they are all disappeared and all the denand is satisfied. And
this nodel, not, this map, again, nost efficient possible
distribution of all the cheese, wherever produced, to al
consum ng points, wherever they are, has product flow ng from
Central California to populations in the Southeast, Georgia,
Florida. W know California product ends up in Chicago,
Kansas City.

The nodel doesn't allow it to do that because the nodel
doesn't incorporate human distortions to maxi mum efficiency.
So thisis -- this gives you a picture that illustrates
direction. As soon as you bring, you know, a pound of cheese
into California, which the nodel doesn't do, fromldaho, that's
a pound of cheese that can't be consuned in California, it has
to flowout of California. So this is an understatenent, |
think, of the flow of product, but it gives you an indication
of what woul d have to be done at maxinumefficiency. So the
end of the line is, all the product is consumed. That was your
original question.

Q So it is assumng that the cheese only travels as far
as it needs to find a consumer; is that right?

A Al of the cheese travels as far as it needs to go to
find, to find consuners. It takes all the consunption points,
all the production points, and puts them together as
efficiently as possible.

Q And the triangles that represent cheese nmanufacturing,
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are those only plants that manufacture a commdity cheddar?
No. No.

No.

Not in this model. This is -- this is all cheese.

So what, it represents all cheese?

> O >» O >

Al'l cheese.

Q So is each triangle a cheese plant or are they just
kind of --

A, Yes, aggregat ed.

Q They are aggregated?

A Yes. That's ny read. Again, go to the 1996 study, it
wi || describe, because they have triangles and things there,

t 00.

Q Yeah, but | haven't had a chance to do it yet, so since
you have put it in here, I'mtrying to get your interpretation
of it.

A You did it before, right? You did it in 1999? Looked
at the nodel ?

Q In the mdel? | have | ooked at them yeah

A, Okay. So points of production are the triangles. The
lines are where it goes nost efficiently to where the
popul ation is.

Q Most efficiently. But again, they are not
representative of where the cheese actually goes?

A Absolutely not. W know that's not the case.
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Q Right.

A, W don't operate this efficiently.

Q And for instance, it doesn't -- if you | ooked at that
map, and we know Cabot Cheese is distributed nationw de, and
everything up there would have, indicates that there are at
| east enough consuners in New England that it wouldn't need to
| eave New England, but it's got a nationw de denmand for that
product .

A, Probably not. | don't think you could actually map the
actual distribution of cheese. You would have -- you woul dn't
be able to see the states underneath all the lines.

Q True. kay. Let's nove on alittle bit. Page 6 of
your statenent.

A Yes, sir.

Q First full paragraph, you have underlined it, only
practical means, do you see that section there?

A Yes.

Q And actually, as you wote this, you state, "the
Secretary nmust determne that the issuance of such order is the
only practical means of advancing the interest of the producers
of such conmmodity. "

A Yes. And as approved by producers.

Q And as approved by producers.

A The Act is intentionally producer-oriented.

Q

Right. | guess | want to try to see if | can pick your
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brain as to the contours of what only practical neans
enconpasses. |s that purely a discretionary finding of the
Secretary?

A It is clearly a discretionary finding. | assune, |
assume that public servants, such as the Secretary who was
appoi nted, makes a diligent and good faith effort to apply
directives such as this as best they can. It's a requirenent
that the Secretary determned, it is the only practical means.
So the Secretary actually says those words every tine a
deci sion i s made.

| worry that the inportance of those words somehow gets
lost in the process or is lost to those that participate.
think, I think the Secretary has the right, if not the
obligation, to ask proponents of rule changes, you know, is
there any other practical neans of achieving a result here that
cures the problen? And | think certainly that those will come
before the Departnent ought to have that in mnd

Q Let me offer a hypothetical for you to think about, and
hopeful |y tal k about.

Let's assune that there's a mlk problem that the
Secretary convenes a hearing, that there are nultiple
proposal s, nmore than one of which would provide a means of
advancing the interest of producers in such comodity, but for
instance, two solutions woul d advance those interests. How do

we determne which one is the only practical neans, or if there
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are two, is it the Secretary's discretion to choose between
t henf

A The Secretary must always nmake a choice, and the
Secretary, as a prudent public servant, | think, should, and
will, walk away with confidence that the chosen one was the
only practical neans. Your question doesn't necessarily
suggest conpeting solutions, just different solutions.
Frequently there are different solutions that aren't that far
apart.

Q Is it that it perhaps in practice, the section you
quote there mght be better witten, not that we can wite it,
It is Congressional |anguage, but it mght be, it mght be
better interpreted as that the issuance of an order is the only
practical means of advancing the interests, etcetera?

A That's not what it says and | don't think that's what
it nmeans. It's not an order, the order presented. O -- or
that, not just the order presented, the order the Secretary
cones up with in a final decision. Because we talked about,
you know, the Upper M dwest when it was nerged, having reserve
supply plant which nobody thought of and was created by the
Secretary. That was one of the instances | had in mnd. The
only practical nmeans. Okay. "l got something better than you
or you or you have proposed here, | think it is the best option
for this market, so here we go."

Q Okay. Let's talk for a few-- well, your, Honor, what
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time do you want to go off record today?

JUDGE CLIFTON: | think I can -- | think | can give you
four nore mnutes and then | would like you to interrupt your
cross and resune it tomorrow.

MR. MLTNER  Ckay.

MR. VETNE: Is this still cross?

BY MR M LTNER

Q Let's look at Section 18, 8c(18).

A I got it. Okay. | got the whole thing right here.

Q Geat. Let ne get mne so we can talk somewhat
intelligently. 1In the penultimte paragraph of your testinony,
you have stated, "it is difficult to imagine how proponents
myopi ¢ approach can satisfy Section 8c(18) of the AMAA " And
as you expounded upon that, | interpreted your testimony to
mean that that is related principally to the fact that the data
upon which the price surface is set, is outdated. |Is that
accurate at least in part or in whole?

A That is accurate in part and alnost the whole. It, the
request hearing Proposal 1 is, let's take the prices and the
surface created in 1999, based on '96 and '93 data, and apply
it. And, you know, in Section 8c(18) which I have here, and
which | quoted, quoted in part, "market supply and demand for
mlk and its products in the marketing area to which the
contenpl ated order, proposed order, relates, and fix such

prices as you find wll reflect those factors and ensure

5133

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXV Court Reporters



(o2 RN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

sufficient quantity of pure and whol esone nmilk and be in the
public interest." Supply and demand for mlk and its products
in Californiais the primary, the prinmary directive -- to
borrow a phrase from Star Trek -- the prinme directive.

Q Let me take your argument and extend it a bit.

A It's not ny argunent, |'mquoting the statute.

Q Okay. Forget the statute, let's talk about
specifically your articulation of the nyopic approach.

A Mopic, | struggled hard --

Q I know.

A, -- Dbecause that, that was the only sem -di sparagi ng
word | think | used in my entire statement, and | ended up
using it because it was a softer word than | otherwi se had in
m nd.

Q You could also say that it wasn't necessarily
di sparagi ng, just val ue-laden.

A, kay. Thank you.

Q We're supposed to use value-laden words. | was taught
that when | took legal witing.

A ay.

Q Let me extend that, though. |If that's true, and we
hypothetically had to reauthorize all the other Federal Orders
using current regulations, would those orders be illegitinate?

A. No. Wat do you nean reauthorize?

Q | want to say hypothetically we didn't have a M deast
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Order, and the hearing was about, let's take what we have in
the Upper M dwest and use that price surface and use those
universal regulations and create an Order for the M deast.

A Yes.

Q Wuld that be illegitinate?

A. Wuld that be illegitimte? No. You create an O der
for the Mdeast, and | ook at supply and demand and prices in
the M deast when you create the Order. Now, it's one thing --
it's one thing to judge a regulation by the things that you do
and look at when it is created. It's a nore difficult task as
tinme goes by, to judge the point at which a regul ation becones
unsust ai nabl e because things have changed since it was first
created, and that happens, too. Doesn't change what you have
to do at the inception. W're now at the inception.

Q Okay. | think that takes up our four mnutes, your
Honor .

JUDGE CLIFTON:  Yes, | think that's a good stopping point.
Thank you so nuch. | would just comment that the |ast part of
the exam nation of M. Vetne related to page 7 of Exhibit 111.
Al'l right. Thank you, M. MIltner. And we'll allowyou to
resune, hopefully tomnorrow.

Let's see what M. English has in mnd for tonorrow,
given the fact that we only got hal fway through his people.

MR. ENGLI SH:  Thank you, your Honor, Chip English.

Vell, to ny know edge, and of course dairy farmers can
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show up anytine. To my know edge, | don't have anybody com ng
tomorrow who has to go tonorrow. Now, the schedule is a very
fluid thing, but at the noment, ny anticipation is that we wll
pick up tomorrow with M. Vetne on the stand. And fromthere,
we woul d move forward to Dr. Schiek, Part 2, which is pooling;
Al Zolin, Part 3, which is pooling; and Sue Taylor, her Part 1,
which | think is primarily pooling. And | amfairly confident
that that would consume the day.

JUDGE CLIFTON. Al right. And you're flexible if we have
ot her people who would |ike to be heard tonorrow?

MR ENGISH I'mflexible. Al of those people, as you
may have noticed, have been here virtually full-time for this
proceeding, and all of themw !l be here Friday and Monday and
whatever. So the answer to that question, your Honor, is yes.

JUDGE CLI FTON: Excellent, thank you. M. My, do we, are
we allowed to | eave everything right where it is over night?
Yes is the answer. Wuld you like to speak?

M5. MAY: Yes.

JUDGE CLI FTON:  Good.

MS. MAY: Laurel May. Just as a preview, next week we wll
be in this room Tuesday through Friday, but Monday we're going
to be in the auditoriumof this building, which is, presents a
few chal | enges, all of which can be overcone. But | thought
maybe if you wanted to, we could go over to that room

afterward, if anybody is interested in [ooking at it. Wat it
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has is a stage and a theater-type classroom environnent, so
very nice chairs, think about that -- and the peasants
rejoiced -- and with the little flip-down gism that goes in
front of you, just like back in college. So not a whole |ot of
space to spread out all your junk. Very fewplugs. So it is
kind of like going on a little nature field trip for the day.

So you pack light, just one day, just Monday over there.
Tuesday through Thursday back in here.

So if you are interested in seeing what that |ooks |ike
so you can kind of anticipate what you are going to do, join ne
for afield trip right afterwards, and hopefully that roomis
still unl ocked.

JUDGE CLIFTON:. M. WM ahos?

MR. VLAHOS: That's next week you are tal king about, not
t omor r ow?

M5. MAY: |'mtalking about Monday. Tonorrow and Friday
here, but we just thought maybe you'd want to plan ahead.

JUDGE CLIFTON: M. English?

MR. ENGLISH |'msorry, next Tuesday through Thursday back
here or Tuesday through Friday back here?

MS. MAY: Tuesday through Friday, sorry, | mght have said
t he wrong thing.

JUDGE CLIFTON. Al right. Now, to get to the auditorium
fromhere, it is as if you are going out the entrance and it's

on your right.
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MS. MAY: Yes. I'Il neet you over there right after we
st op.

JUDGE CLIFTON: Al right. Excellent. Anything else?
| have asked M. Van Nortwi ck to testify at his convenience
either tonorrow or the next day, so when he arrives, | would
like to put himon the stand when he's ready to testify.

M. WM ahos, if you would cone to a mcrophone |I could --

MR VLAHOS: We're on the record, I'msorry. John V ahos.
Your Honor, we didn't catch the nane.

JUDGE CLIFTON: His nane is Van Nortw ck, V-A-N,
NORT-WI-CK, he's the gentleman behind you, M. V ahos.
He's the publisher of "Agribusiness Publications" and he's the
gentl eman who has created the ability for us to listen to the
recorded audio feed on the website. Al right.

Q her prelimnary issues, announcements? | see none.
Then we'll go off record. Wat tineis it? W go off record
at 4:57. And Ms. May is leading the way to the auditorium

(Wher eupon, the evening recess was taken.)

--000- - -
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