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MONDAY, NOVEMBER 9, 2015 - - MORN NG SESSI ON

JUDGE CLI FTON: W're back on record on Novenber 9, 2015.
It's a Monday. It's approximately 9:03 in the morning. W're
in Fresno, California. W're at the Piccadilly Inn A rport.
W have changed from our |ocation of many weeks and we have
returned to this location. This is Day 33 of the m |k hearing.

My nane is Jill difton. |I'mthe United States
Adm ni strative Law Judge whose been assigned in take in the
evidence at this rule making hearing. | work for the
United States Departnent of Agriculture and | would like nowto
invite others who are enployed by the United States Departnent
of Agriculture to cone and enter their appearances. Be very
careful, anywhere there's a mcrophone, there is a tripod
supporting it that will trip you.

MS. MAY: Good norning, |'mLaurel May with USDA. |I'mwth
the AVS Dairy Programand glad to see all of you here this
nor ni ng.

M5. FRISIUS: Good norning, this Meredith Frisius,
F-R-1-S-1-US, with AVS

MR. SCHAEFER. Henry Schaefer, HE-NRY, SCHA-EFER
Agricul tural Econom st for the Upper Mdwest MIk Marketing
Order Federal Order 30 on detail to AMS Dairy Prograns.

MR HLL: Welcone to the eighth week. |'mBrian HIl, an
Attorney with the Ofice of the General Counsel.

MR. BESHORE: Good norning, Marvin Beshore. MA-R-V-1-N,
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B-EESHORE, attorney for the Proponents of Proposal
Nunber 1, California Dairies, Dairy Farners of America, and
Land O Lakes.

MR VLAHOS: Good norning, John M ahos, J-O HN,
V-L-AHOS, law firmof Hanson Bridgett, HA NS-ON,
B-R1-DDGE-T-T, co-counsel for the Co-op Proponents of
Proposal Number 1.

MR. SCHAD. Good norning, Dennis Schad, S-CHA-D, | work
for Land O Lakes.

MR, JABLONSKI: Gary Jablonski, GA-RY, J-A-B-L-ONSK-I
wor king with the Cooperatives of Proposal Number 1.

MR. ENGLI SH: Good norning, Chip English, ENGL-1-SH,
['mwth the law firmof Davis, Wight, Tremaine, with an
office, I still think | do, in Washington DC, and |'m here on
behal f of the Dairy Institute of California, Proponents of
Proposal 1 -- 2, did it again.

JUDGE CLIFTON: | just have to comment for the record that
both M. Beshore and M. VM ahos signal ed "touchdown".

MR ENGISH Well, let's just say | didn't get any tine
of f for the weekend.

M5. VULIN. Good norning, Ashley Wwulin, A-SHL-EY, V--
as in Victor -- UL-I-N, also an Attorney with Davis, Wight,
Tremaine, with the Dairy Institute of California, supporting
Proposal 2.

DR SCH EK: Good norning, WIliam Schiek, S-CGHI-E-K,
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Economi st with the Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-O R, Executive Director Dairy Institute of California.

MR DeJONG Janes Dedong, D-e, J-ONG Dairy Policy
Econom ¢ Anal yst for Hilmar Cheese, dairy farner-owned
manuf acturer of cheese, whey, and m |k powder.

MR ZOLIN.  Alan Zolin, AL-A-N Z-OL-I-N, Consultant with
H | mar Cheese Company.

MR. BLAUFUSS: Good norning, Rob Blaufuss, B-L-A-UF-US-S,
with the Dean Foods Conpany.

MR, RAM REZ: (Good norning, Mguel Ramrez, Leprino Foods
i n Denver, Col orado.

M5. TAYLOR  And Sue Taylor with Leprino Foods,
L-E-P-R-1-N-O

M5. HANCOCK: Nicole Hancock with Stoel Rives, representing
the California Producer Handl ers Associ ation and Ponderosa
Dairy. And | wll note that Laurel rem nded ne first thing
this norning that it's no |onger Love Your Lawyer Day so we're
back to normal.

MR. GONSALVES: M nane is Anthony Consalves, | am
President of Joey Gonsalves and Son. | am here representing
the California Producer Handl er Association, nmy last name is
spelled GONSAL-V-- as in Victor --ES. MW father was the
aut hor of the MIk Pooling Act. Thank you.

MR. LAI: Good norning, nmy name is Victor Lai, V-I-CT-OR
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L-A-1, with Producers Dairy Foods. Thank you.

MR. VANDENHEUVEL: Good norni ng, Rob Vandenheuvel,
V-A-ND-E-NHE-UV-E-L, wwth MIk Producers Council .

M5. REED: Good norning, Kristine Reed, Attorney for
Select MIk Producers. |1'mgoing crazy and not spelling ny
nane today because it is Wek 8, so --

JUDGE CLI FTON:  You know, we're extremely fortunate to have
consistency with the court reporter. The sanme court reporter
who is in the roomwth us is preparing the transcript. That
is not always the case. Sonetimes someone who has never heard
any of it types the transcript. W are very blessed with the
arrangenment that's nmade here.

I's there anyone who has not yet cone to the podi um who
would like to be identified at this time?

MR. BARCELLOS: Good norning, TomBarcellos, T-OM B- as
in Boy -- ARCE-L-L-OS, dairy producer fromPorterville,
California, which is in Tulare County. | will be looking to
testify at sone point. | amvery flexible so | understand
there's people that need to get done and get out, so | would be
nore than happy to get themout of the room So, thank you.

JUDGE CLI FTON: Thank you so much. | appreciate that.
W're very glad to have you here. Al right.

I's there anyone el se who would like to be identified at
this tine? Seeing no hands or people comng to the podi um

we'll go on to the announcenents and other prelimnary matters.
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MS. MAY: Good norning, Laurel May with USDA. Wl cone to
the Piccadilly Inn at the Airport. dad to see all of you here
t hi s norni ng.

Since we have changed | ocations, maybe we'll go through
our whole list of announcenents. As you know, everybody is
wel come to testify, if they would like to. And to do so, you
just need to let one of us know that you would like to get into
the schedule. Anybody in the audience may question any of the
W tnesses. And to do that, you nerely need to approach the
m crophone up here at the podium and the Judge will recognize
you.

W are broadcasting this session of the hearing via
l'ive audio feed which is accessible at www. ans. usda. gov/|ive.

The court reporter is recording official transcripts of
this hearing which will be avail abl e approximately tw weeks
followng the end of each hearing week. The transcripts and
exhi bits can be accessed at our ANMS Dairy Program website.
Some of the exhibits have left overs and so we have put those
in those file boxes in the back corner over there behind the
sound guy, and you can go through the files and see if there
are any exhibits that you would like to pick up.

There are light refreshments here in the back of the
roomthat you are welcome to enjoy. M. Lai told us that he
brought some G rated Eggnog to share, so please enjoy that.

Ckay. The end of the day |ast Friday we had
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M. Geoffrey Vanden Heuvel on the stand, and today | believe we
are going to begin by having M. Zolin return to the stand to
be crossed on sone previous testinony that he gave, but we
didn't finish his cross-examnation. Beyond that, | wll let
M. English and M. Beshore and Ms. Hancock explain what's
goi ng to happen.

JUDGE CLI FTON:  Thank you, Ms. May. M. English?

MR. ENGLI SH: Thank you, your Honor, Chip English.

So let me first describe what our plan was wal king in
today, and then I'll talk about what | understand may be sone
movi ng pi eces and how we might try to address it.

There was a tine 10 or 11 days ago when | predicted we
woul d be for the Dairy Institute of California with our
case-in-chief by tonorrow, Tuesday. At sone point |ast week,
what | can only call irrational exuberance kicked in and | said
Friday of last week, so I'mnot going to forecast anynore.

Al though | do think, subject to what we're about to hear about
ot her issues, we would finish tonorrow norning.

So here's what | had for today before walking in the
door today. W have got M. Zolin on Section 9(d). He has
al ready given his testinmony exhibits, which are Exhibit 131 and
Exhibit 132, in case people want to have those ready for his
return. Wat he did was his direct examand M. Beshore had,
at least tenporarily, concluded a cross, but of course

M. Zolin is back so there may be nore questions there. W
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have 9(d) to conplete.

| then had M. Zolin staying on the stand and doi ng
Section 7(c), what | call the fix. This is in response to the
guestions asked by M. Beshore weeks ago. And in addition,

M. Beshore had reserved his cross-examnation of M. Zolin on
Section 13. And we call that all Al Zolin, Part 7, whichis
also the last chapter for M. Zolin in this proceeding.

And then we had Dr. Schiek comng to the stand on
quota, and that's his Part 4. W also had a |left over issue
from M. Blaufuss that never got on last Friday as we
anticipated, and so that would cone after Dr. Schi ek,

Rob Bl aufuss, Part 4, on fortification, renenbering that he's
al ready done Part 5.

After that, we had Sue Taylor, her Part 3, which is
called price inpacts. And candidly, | would think that would
be sonewhat anbitious, and I wasn't sure she would get on the
stand today, but | was also very confident that if she did her
direct she wouldn't finish her cross today.

We then woul d have, tonorrow norning, finishing
Ms. Taylor. And at that point we would have M. Bl aufuss,
Part 6, transportation credit, ready to go so we could just
wap up without any |oose ends.

| presently have no other Dairy Institute of California
W t nesses expected, of course, we reserve the right after

Proposal 3 and 4 to be heard, to cone back. But right now,
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that is our entire |ist.

So when | canme in this nmorning Ms. Hancock approached
nme and she indicated that M. Consalves has, is going to
testify and needs to leave by 1:00 p.m tonorrow. Here's the
i ssues that we have. And | understand there's sonme dairy
farmers here and nore dairy farmers coming. M. Zolin was
supposed to | eave | ast week and put off his flight a couple
times and is now scheduled to |eave tonorrow at 1:00, and he's
already paid extra noney to change those air tickets, so we
have got to get M. Zolin on and off today no matter what,
that's why I'mputting himahead of Dr. Schiek.

M. Blaufuss and Ms. Tayl or need to be done by
Wednesday afternoon. So the easiest thing for nme to do to
accommodat e Ms. Hancock would be to put Dr. Schiek |ater, but
that creates the problemthat we have been assuring M. VWl ahos
that we would get Dr. Schiek on when it was convenient for him
And he has a long-standing conmtnment for tonorrow, so that
makes it difficult, and Dr. Schiek's ready to go by the way.
So we are ready to go, and | want to live up to nmy comm tnent

to ny friend and col | eague, M. VI ahos.

What | need -- if we are going to accommodate, and
again, | didn't know about this until this norning, |'m not
just -- if we're going to accommobdate M. Consal ves, and | have

no i dea what he's going to say and | have no idea how long his

cross is going to be, I have got to know that the w tnesses who
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are ready to go today, M. Blaufuss and Ms. Taylor, in agreeing
to go, | think effectively after M. Gonsal ves tonorrow, are
going to get out of here on their schedule. And if | can get
that commtment fromeverybody in the room then | am prepared
to make the accommodation to Ms. Hancock and M. CGonsalves. |If
| can't get that conmtment, then | need to nove forward with
ny w tnesses who have been here a long tinme and, you know, they
need to get out of here. But | think it's probably doable, but
on the other hand, | was the one who predicted we woul d be done
| ast Friday, and | obviously cannot predict the |length of
testinony, and I'mgiving up. Mine weather forecasters do
better than | do. So that's the conundrum we have, your Honor.
We are prepared to be flexible, but I need to nake sure
that M. Zolin gets done today, and | need to nake sure that
Ms. Taylor and M. Blaufuss are done Wednesday afternoon. So
wth that in mnd, that's what | have got and I'Il let others
speak to that.

JUDGE CLIFTON: Okay. I'll hear fromthe rest of you.
woul d expect intensive cross-examnation now that we're getting
into quota, so | think the witnesses will take some tine. |
think it's very smart to have Dr. Schiek go forward on that
I ssue before the others go, so that's just off the top of ny
head.

MR. ENGISH And | understand, your Honor. | just -- |

just need to make sure that people who have nmjor neetings and
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comm tnents that are both professional and personal, to get
done here, and have been here throughout the entire proceeding,
and literally have other things that they have schedul ed, can
live up to those commtnents, and that ny accommodati on doesn't
end up dis-accommodating them and their businesses. So that's,
that's ny concern. And it is ny obligation, both personally
and professionally, to M. Blaufuss and Ms. Tayl or

JUDGE CLIFTON: M. Beshore?

MR, BESHORE: Just real quick. Fromour perspective, we're
ready to accommodate in every way possible. W would like to
see Dr. Schiek go first with quota because M. Vlahos is only
avail able to our teamtoday and that's an inportant part of his
contri buti on.

| would say, you know, M. Barcellos has introduced
hinsel f and he's willing to acconmpbdate, we really appreciate
that. | have, and just as an additional factor as we | ook
forward towards the week, | have a communication from
Ms. McBride that there are four dairy farmers that she was
expecting to come in on Wednesday. | have asked her if they
could be | ate Wednesday or even Thursday, to, you know,
accommodat e the schedule, and | haven't heard back. But --
but, you know, that's our piece. W're ready to accommodate
M. English and Ms. Hancock in whatever way possible within
those m ninmal constraints.

JUDGE CLIFTON: Ms. Hancock?
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M5. HANCOCK: What | woul d propose is that we just go ahead
and nove forward with M. Zolin and then Dr. Schiek as planned,
and we see how far we get, and then we'll be in a position to
make anot her decision. |It's definitely our scheduling issue,
and | don't want to do anything to try and upset the
opportunities for the people who have been here for eight weeks
to leave. So | don't think that would be fair to them So ny
proposal is, let's just nmove forward and see how far we get and
then we'll figure it out.

JUDGE CLIFTON: Geat. Excellent. Thank you. Wo else
woul d l'ike to be heard on any prelimnary issue? No one.

Good. Let's get on with the evidence. So M. Zolin, would you
return to the stand?

MR, ENG.I SH:  Your Honor, Chip English, and what M. Zolin
is testifying about is Exhibits 131 and 132, this is the
Section 9(d) provision, also known as the Proprietary Bul k Tank
Handl er Provision. And as | indicated earlier, direct was
conplete, M. Beshore had done prelimnary cross, he may have
more, you know, with the intervening time to think about
things, and so M. Zolin is available for that further
exam nati on.

JUDGE CLI FTON:  Thank you, M. English. M. Beshore? And
M. Zolin, you remain sworn. | would like you to again state
and spell your nane.

MR Zolin: M nane is Alan Zolin, A-L-A-N, Z-OL-I-N
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JUDGE CLIFTON: Al right. Make yourself confortable with
the respect to your mcrophone. | know we have to see the
exhibit as well as speak intoit. |Is it good, do you think?

MR ZCQLIN. 1" m okay.

JUDGE CLIFTON: Al right. |If you need to stop at any tinme
and we'll nove the base of it, just let us know.

M. Beshore, you nay proceed.
MR. BESHORE: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

Just two questions further on the Proprietary Bul k Tank
Handl er, M. Zolin. Does the request, the proposal to include
this 9(d) provision, have anything to do with quota?

A It did at the beginning of our discussion, but as we
have progressed in our decision nmaking, it does not.

Q Ckay. Second question, is it the contenplation of this
proposal that a handler or a plant operator could file both a
pool plant report and a Proprietary Bul k Tank Handl er Report
and, you know, divide up mlk supplies anong them or between
t hen?

A. W did not contenplate multiple reports. And | guess
when | say "we" | would have to say | did a lot of the
contenpl ating on how this provision would work. | did testify

about the intake situation, how busy it is at our Hlnmar plant,
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and | | ooked at the Proprietary Bul k Tank Handl er Report as
being the H I mar Report if a Federal Order was put in
California, so | did not contenplate having nultiple type
reports for ny client.

Q kay. Soit's not the intention of the proposal, then,
to facilitate multiple reports for the sane handler, the sane
pl ant ?

A. That is not the intent of the proposal.

Q ay. Thank you.

JUDGE CLI FTON: Who next has questions for M. Zolin?
Now, let me ask, M. English, would you cone back to the
podi un? Shall we do this wth the three categories one by one
or is he available for cross on all three that you nentioned?
MR ENGISH | think that's going to make nore sense, this
issue is discreet enough and separate enough fromthe 7(c) and
Section 13 issue that it would make nmore sense, and it may very
wel | be that the questions | expect now are going to be
technical fromUSDA at this point, so | would actually think it
woul d make sense, and this is a different enough issue in
Section 9, it's not about, it's about who needs to report and
how t hat reporting occurs, not who qualifies, not about
qual ification issues, which are what the 7(c) and the 13 are
about, performance standards and qualification issues. So |
think it is discreet enough that it makes sense to keep it

di vi ded.
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Now, | know all the other issues conmbine, but | would
prefer we get this one done and then nove on to the next one.
JUDGE CLIFTON: | like it. Thank you. Who el se has

questions about Section 9(d)? M. Schaefer?
CROSS- EXAM NATI ON
BY MR SCHAEFER
Q Good nmorning, M. Zolin
A.  Good norni ng.
Q First thing | wanted to nention -- Henry Schaefer
USDA -- first thing | wanted to mention is, | believe the
exhibits that we're looking at are 137 and 138, and | believe
M. English nentioned 131 and 132.
A. | thank you because I was | ooking at m ne saying,
wonder if | marked themincorrectly.
MR ENGISH | apol ogi ze.
MR. SCHAEFER: Too bad they aren't all that easy.
JUDGE CLIFTON: Hold on just a mnute, M. Schaefer, so we
can all get 137 and 138. M. Schaefer, you may proceed.
BY MR SCHAEFER
Q Thank you, your Honor. A couple things here, | guess,
is, I want to kind of get a handle on to nake sure we
under st and where you are headed with this proposal. And ny
first question, | guess, is, when the handler fills out the
report, as you nentioned your Hlmar client and they would fill

out a single report, will they be the handler then, for paynent
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to producers?

A, Qur nodification that we added to the proposal says
that the pool plant that receives the mlk wuld be the handl er
for that report. This is going back to sone of the concerns
brought up in the Idaho-O egon narketplace that had this
provision in there in the past. So the expectation would be
that the receiving pool plant or pool distributing plant would
be the handler for that mlKk.

Q And so they would be the handler for the entire report?
So if you had 300 mllion pounds on the Hi |l mar report, for
instance, on this 9(d) report, then the pool plant, 7(a) or
7(b) plant, would therefore be responsible for mni nrum paynent
on that 300 mllion pounds of mlk?

A, That would be correct.

Q You realize, of course, that if sonething does happen
that handler is responsible for paynment to those producers?

A. | do understand that. And froma standpoint of
rel ationships with that pool distributing plant, 1'msure a
contractual resolution will be handl ed between Hi |l mar and that
di stributing plant.

Q Do you know if any other, in your experience in your
consulting business and wth Kraft, that any other

Federal Order has honored a contract between two proprietary

handlers, like in this scenario, if there was a default?
A. | do understand that, Henry, that is not the case. But
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I wasn't thinking of a contract, | was al nost thinking of |ike
a letter of credit or some formof instrunent that woul d
guar ant ee paynent.

Q Aong the sane lines then, that the distributing plant
will be the handler responsible for that or the 9 or the 7(a),
7(b) plant, that mlk would al so, that handler would then al so
be responsible to the Order for any classification on that
mlk, so they would settle with the pool, the PSF, on that
entire quantity of mlk?

A, Correct.

Q Do you know if that would have any inpact on any of the
qualification, any qualification of that 7(a) or (b) plant?

A Henry, if | can ask a little nmore clarification
meaning. Wuld it cause the plant not to be a distributing
pl ant ?

Q Wll, there's a nunber of questions there, obviously,
when you start to get into this. But one, of course, is would
it cause the distributing plant to not be able to qualify as a
distributing plant? And would it also affect the in-area sales
per cent age?

A. | do not believe that would be the case because, again,
froma standpoint of mainly thinking of the diversion of mlk
back to a nonpool plant, | do not believe that gets involved in
t hose cal cul ati ons.

Q Wuld the, since the 7(a) or 7(b) plant would be the
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responsi bl e handler on this mlk, how do you intend that
paynment between or settlenment be here, will they be a single
paynment to the 9(d) handler on Cass or on producer blend
price?

A Let ne try to answer the question the way | think I
understood it. I'm-- nmy mnd went to advance and finals, and
['*'mnot sure if that's where you wanted to go. But certainly a
settl ement between the two parties could be an invoice that
i nvol ves, you know, the entire equation. So | believe there
could be a single settlenent between the two parties.

Q Ckay. On your order |anguage that, in Exhibit 138, in
nunmber 2 and nunber 3, at the end of nunmber 2 it sounds to ne
i ke the applicant who is the 9(d) handler will be the
responsi bl e handler for the mlk, and in nunber 3 you are
saying that the pool plant will be responsible for the mlKk
Wiich is it?

A. | would say it would be nunber 3.

Q And so that last part of nunber 2 would need to be
del eted or reworded or sonething?

A | would like for the Departnment to nake any technical
corrections in the, in the Order |anguage.

Q Wuld there be any issues with the 9(d) handl er being
the responsible party for all the mlk on the report and
settling with the pool, with the PSF, on that m|k?

A. | have no problems wth that. And the reason we went
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with this addition was the discussion that was held at the
Idaho, I'Il just call it the Idaho hearing, to address issues
that were a concern of the Proprietary Bul k Tank Handler. So
froma standpoint of allow ng the nonpool plant to be the
responsible handler, I"'mfine with that. But | do recognize
that there were some concerns brought up back in, | think the
heari ng was 2000, 2001, in that tinefrane, to be sure that we
correct any inperfections in the proposal.

Q kay. And | think ny last question, and this touches a
little bit on qualification, you realize that w thout having a,
the H I nmar plant, since you have brought themup as the party
that you are |looking at in this scenario, would not have a poo
plant to it, that they would still have to qualify mlk at sone
pool plant, the either the one-day touch base or the 48, 000,
they could not do it at that facility?

A. W understand that, yes.

Q Gkay. Thank you, Al.

JUDGE CLI FTON: Wio next has questions for M. Zolin on
this issue? |Is there any redirect on this issue?
REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Chip English. And thank you, M. Schaefer, for
correcting me on the exhibit nunbers, | hope I don't hit the
Trifecta by having a third set of nunbers wong, if and when |

get to M. Bl aufuss.
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So | just want to followup a little bit, M. Zolin,
and | ooking at the exhibit attachnment which is Exhibit 138, |
believe, it is nunbered on ny screen. And so we added
paragraph 3 at the bottomof the first page, which was, do you
recall how many options there were that were offered back in
the Western Order? | know that's a week ago now.

A, If you give me a second, Chip, | can |ook. There were,
back to the attached to ny testinony, Proposal 11, Proposal 12,
and Proposal 13, | believe were all options given.

Q And the paragraph 3 was essentially the Proposa
Nunber 11 on page 5 of the exhibit?

A, That is correct.

Q If you ook briefly at Proposals 12 and 13, the purpose
of those proposals was to do what as opposed to Proposal 117

A.  The purpose of those other proposals, and | nust -- |
nust say, |'mlooking, | have read through these a couple of
times, is to allowthe Proprietary Bul k Tank Handler to be the
handl er on that m k.

Q But effectively to make a paynment to that, it's a
payment fromthe entity that is bottling the mlk, to the

Proprietary Bul k Tank Handl er, correct?

A. Correct.

Q Sinmlar to an association?

A. Correct.

Q Wiich would create an obligation under the pool for
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m ni mum price, correct?

A, That is correct.

Q Gkay. And that, we're not saying you have to take
what's in paragraph 3 of Exhibit 138. You have indicated that
you are also thinking that it could | ook at what's our

proposals 12 and 13 on 138?

A.  Yes.
Q Gkay. That's all | have on this particular issue, your
Honor

JUDGE CLI FTON: Does that pronpt further questions on this
issue? | see none. M. English, you may proceed to the next
I ssue.

MR. ENGLI SH:  Your Honor, this was produced | ast Thursday,
it is actually tw docunments, they are connected and they
shoul d have been one docunment, but that's not what happened.

Your Honor, | don't dare try to predict what exhibit
nunber this is and get it wong.

JUDGE CLIFTON: Al right. | think our last exhibit nunmber
al ready assigned was Exhibit 143. M. Frisius, will the
testimony of Alan Zolin be Exhibit 143?

M5. FRISIUS: It will be.

JUDGE CLI FTON: Gkay. Exhibit 143 will be testinony of
Alan Zolin, Part 7, and the acconpanyi ng docunent |'ll mark as
Exhibit 144, and 1'Il have M. English tell us what each of

these things is.
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(Thereafter, Exhibit 143 and Exhibit 144
were marked for identification.)

MR, ENGLISH: Well, Exhibit 143 is a brief statement by
M. Zolin that | will then expand upon with himthrough
exam nations, and it has to do with sone proposed nodifications
to Proposal 2 as printed in the Federal Register. On page, |'m
sorry, for the pause, your Honor, | was trying to get the page,
Exhibit 1, Proposal 2, this is going to nodify |anguage that's
found on 47220 -- | apologize, it starts on 47219, the bottom
of 47219, the last paragraph 3, carrying over to 47220 through
paragraph 4, and we'll renunber paragraph 5 as paragraph 4. So
that's what this testinony is going to be about.

Way don't we let himread it and then we can go through
the docunentation. But the bottomline is, this is a proposa
to amend Proposal 2 starting on page 47219 of Exhibit 1, the
third colum, the paragraph that starts 3. A supply plant
under this paragraph, the very bottomof the third col um of
page 47219.

JUDGE CLIFTON: Good. That's very hel pful.

MR. ENGLI SH: Ckay. And then carrying over to 47220, it's
going to, basically it is going to delete what's in the Federa
Regi ster in 47219, that bottom paragraph, starting paragraph 3,
starting over to 47220, delete the paragraph 4, it's going to
insert a new paragraph 3 to replace 3 and 4, and renunber the 5

as 4.
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JUDCGE CLI FTON: Thank you. That's a good roadmap for us to
begi n.

MR ENGLI SH:  kay.

JUDGE CLIFTON: Al right. So | have marked as
Exhi bit 144, a docunent that's entitled Dairy Institute of
California, Mdified Proposed Section 1051.7(c). And
M. English, you may begin.

DI RECT EXAM NATI ON

BY MR ENGLI SH

Q Al right. And M. Zolin, why don't you read your
statement that is the second, the back page of Exhibit 143, and
then we'll have sonme additional discussion.

A Ckay.
I ntroduction

My name is Alan Zolin. | have been retained by H I nar
Cheese Conpany to work with Dairy Institute of California (D C
to develop an alternative proposal to Cooperative Proposal 1.
| have worked with a task force nade up of a nunber of
representatives fromDl C menber conpanies in order to devel op
and submt Proposal 2.
Description of Proposal 2 Mdification of Shipping Requirenments
DIC wants to nmodify Proposal 2, specifically in

Section 7(c). DCl would like to elimnate Paragraph 7(c)(3) in
its entirety. DIC requests a renunbering of paragraph 4 to be

Par agraph 3, and paragraph 5 would be the new paragraph 4. D C
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woul d al so modify the new paragraph 7(c)3 to operate as a cal
provision. DI C has decided to adopt a call provision from
Order 68 into Proposal Number 2. The call provisions that were
in Oder 68 had the follow ng provisions:

1. The Market Administrator (MA) will designate a
“call area" which will include pool supply plants and
di stributing plants.

2. The MA w |l make an announcenent about what the
m ni mum | evel of shipments is needed to meet Cass 1 needs with
in the call area.

3. The MA may investigate supply and demand conditions
on his own initiative or by a request of an interested party.

4. Qualifying shipments to a pool distributing plant
inthe call area nmust be in addition to any shipnents the
handl er is already making to distributing plants.

5. Credit is given to a supplier for performance to
distributing plants outside of the call area if the supply
plant notifies the MA prior to any call announcenent.

6. Penalty provisions for any supply plant that
doesn't conply with a call shipping requirement is the |oss of
pool status for one year.

DI C believes the call provisions proposed, in
conjunction with the shipping requirenents discussed earlier,
wi |l ensure an adequate supply of mlk to be provided to the

fluid market.
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Thi s concludes ny testinmony on this issue.

Q So that's what we're doing, and we'll describe it a
little nmore when we go |ook at Exhibit 144, but what was the
genesi s, what caused this change to cone about ?

A Wthin the Dairy Institute task force, we talked quite
a bit about having a call provision and we tried to tie the
call provisioninto quota mlk in California. As we started
to work through that process -- as we started to work through
that process, it becanme nore difficult to actually get the
ri ght percentages and identify percentages on what handl ers
woul d have to performto nmeet the standards in a particul ar
nonth. By revising the proposal the way we have, we now have
strai ght shipping percentages, as described in, bear with ne,
in paragraph 2, as well as in paragraph 1. And the call, which
is again, an additional requirenent if it's determ ned that
supply and demand conditions warrant additional mlk to cone to
the fluid market.

Q Now, you obviously recall that you had some questions
for M. Beshore about how the math woul d work and how much m |k
woul d be required to be shipped under the Dairy Institute of
California's proposal as drafted and published on page 4721 and
4722 of Exhibit 1, correct?

A. | do renenber that.

Q And do you remenber simlar questions to M. Bl aufuss?

A. | do.
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Q Ckay. So what, if anything, does this proposal found
in Exhibit 144 do with respect to that so-called nmath issue?

A, Ckay. Wiat it does is, nunber 1 -- and |' m goi ng back
to ny testinmony, | believe it was Exhibit 114 where | had the
brackets listed towards the end of that proposal. The brackets
are now the shipping requirenents that will be required of poo
supply plants in the O der.

Q And unlike the way Proposal 2 read, especially in
deleted (c)(3), there's no sort of pyram ding of shipping
requi rements that adds quota mlk, correct?

A. That is correct. Quota m |k has been renoved fromthe
di scussi on.

Q (Ckay. Before we |ook at Exhibit 144, and you have
mentioned your earlier exhibit, having | ooked at that, is there
anyt hi ng you want to say about -- and that was Part 3
testinmony, right?

A.  That would have been Part 3 testinobny, yes.

Q In preparing for today, is there anything you would
like to say about that exhibit in Part 3?2

A | would. Re-reading the proposal, or, I'msorry,
re-reading ny testinony of Exhibit 114 | found an error on
Page 6. And what | state on page 6 is that | was descri bing
that we | ooked at the Texas --

JUDGE CLIFTON: Let me stop you until we all find our 114.

['mturning in Exhibit 114 to page 6. Al right. It is at the
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very end of Exhibit 114. M. Zolin, you nmay proceed.

MR ZOLIN. Ckay. On the second line, the sentence that
starts, "in Texas there is no split plant provision," | believe
that's incorrect. | did look at the Order and | believe | saw
a split plant provision there, so | would like to strike that
and have the sentence read, "in Texas --"

MR ENGLI SH  Wait, I'mnot sure we can strike it since
it's already been admtted.

JUDGE CLI FTON: That's correct. W won't change the
original exhibit, but anyone who is searching the record nerely
needs to search for 114 to find this testinony, but, yes, | do
not propose that we, that we extract 114 fromits place on the
website. It will stay there, but this testinony is just as
effective by the way you are giving it to us, M. Zolin. So
start again, please.

MR ZCOLIN. Ckay. | would like the sentence to, that
sentence should have read, "in Texas there is no repooling
rule, such as Order 30's 125 percent rule."

BY MR ENGLI SH
Q And what you are correcting is the concept that there
Is not a splint plant provision under the Order 126, correct?
A, That's correct.
Q Ckay.
JUDGE CLIFTON: Al right. So what you would be striking

Is just about, | don't know, seven words. The words being
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stricken, if you are looking at it, M. Zolin, is, we could
strike "no split plant provision and there is".
MR ZOLIN If | may, your Honor. | would strike right
after the word "Texas" "there is no split plant provision and".
JUDCGE CLI FTON: kay. So, yes, | agree, that little phrase
goes together. So we strike "there is no split plant provision
and" -- and then the sentence reads as you have said, read it
one nore time as it should have been stated.
MR ZOLIN. In Texas there is no repooling rule such as the
Order 30's 125 percent rule.
JUDGE CLIFTON:  Ckay.
MR, ENGLI SH: Ckay. Thank you.
BY MR ENGLI SH.
Q Before we turn to Exhibit 144, was there anything el se
you wanted to say?
A No, that is all.
Q So now, looking at Exhibit 144, which is a three-page
docunent, we have reproduced in track changes, what | cal
track changes from Wrd, Section 1051.7(c) from Proposal 2, but
as nodified pursuant to Exhibit 143, your testinony, correct?
A, That is correct.
Q Gkay. So we have made no change to (c)(1) on page 1
correct?
A. That is correct.

Q And we have nade no change to (c)(2) on page 1 over
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through the first half of page 2, correct?

A, That is correct.

Q And so first, before we ook at the addition on page 2,
on page 3 you have del eted what was paragraph 3 and 4, correct?

A. That is correct.

Q And you have renunbered 5 as 4, correct?

A.  Paragraph 5 now becones paragraph 4.

Q So what, again, is paragraph 3?

A, Ckay. Paragraph 3 is a restatenent of the call
provision fromthe Oder 68, | believe it was called the Upper
M dwest Order at the tine. The only nodification |I'm aware of
fromthat original |anguage is that we again reference the 9(d)
status at the very bottom of page 2, which would have been in
paragraph 3 (ii)(a).

Q And obviously we have hopefully nodified to conformto
what's proposed Order 1051, correct?

A. Correct.

Q And then addition, |ooking at page 3 for a nonent. In
par agraph (b) --

A Yes.

Q -- we have referenced section, in paragraph (b) the
last line we have referenced 1051.42(b)(2) and then it says as
other than Cass |I. Oder, old Oder 68 doesn't exist anynore,
correct?

A. That's correct. The Order was nerged with O der 30.
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Q And is Section 42 the transfers and diversions section?

A It is.

Q Gkay. So would you agree that we have nade a
conform ng change to account for changes in Federal O der

Reformthat altered the |anguage that Order 68 referred to?

A. | agree with that.

Q Gkay. So we have nmde that change as well; is that
correct?

A Yes.

Q Ckay. So now, can you talk a little bit about your
experience in dealing with old Order 68 and the call provision,
so that this record has your professional experience and
hi storical experience with respect to how the call provision
actual 'y operated?

A Ckay. Inny tine wwth Kraft foods, we had two
manufacturing plants |ocated in Mnnesota that pooled mlk on
Order 68. And although |I do not renenber the call provision
ever being put into effect, although | could be wong on that,
| do have a very strong nmenory of being called to the Market
Adm ni strator's office to have a di scussion about the
possibility of a call being invoked. And after that
di scussion, it was suggested that those of us that were in the
"potential call area" make sonme nore milk available for Cass |
use in order to avoid a possible call, so | do have that

experience. And but, again, like | said, it was never an
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actual call that I'maware of, it was nore of individua
parties getting together and making sure mlk found its way to
the O ass | needs.

Q Is that byway of saying, in addition to the Market
Admi ni strator having that heart-to-heart conversation with the
entities, that somehow that neant the mlk flowed?

A It flowed the next day.

Q So with that, anything el se you want to add about that?

A No, that's all.

Q So with that, your Honor, I'msorry, there's one nodest
correction on Exhibit 143. If you turn to the testinony,

M. Zolin, under description of Proposal 2, Mdification of
Shi pping Requirenents, you read it as it is witten, but |'m
wonder i ng whet her you want to correct the second sentence as
opposed to all the other references to Dairy Institute of
California reads "DCI", would you like to correct that?

A. | see that, yes, it should be Dairy Institute of
California or "DIC', yes.

JUDGE CLIFTON: Al right. So Ms. Frisius, just under the
headi ng on the Exhibit 143, the heading that says, Description
of Proposal 2 Modification of Shipping Requirenents, in the
first line, the second reference to the Dairy Institute of
California will be made to read "DIC' rather than "Dl ", so we
strike "DCl" insert "DIC'. Al right?

MR, ENGLI SH. Actually, | do have one nore set of
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questions, M. Zolin.
BY MR ENGLI SH.

Q Was there another alternative that we considered with
respect to paragraph 3, using Order 68? |s there sonething we
al so thought about?

A.  The Order 68 also had a reserve supply plant program
we did discuss that.

Q kay. How about the CDFA call provision issue, did we
tal k about that?

A, Oh, certainly. Again, nost of the discussion in our
task force was | ooking at the CDFA call provision, you know,
versus a call area. W found it interesting how CDFA runs the
programw th identification of specific plants and the rotation
of plants. Again, we |ooked to the Departnent to determ ne
what is the nost effective way to service the dass | market.
Qobvi ously, Order 68 and these provisions that we're referencing
were witten back, I"'mimagining in the '70's or '80's. |If
there's a better nousetrap, maybe we shoul d address those as
wel | .

Q Thank you, M. Zolin. Your Honor, at this point |I nove
adm ssion of Exhibit 143 and 144, and then the wtness wll be
avai l able for further examnation on this issue, and by
M. Beshore on his reserved issue regarding Section 13.

JUDGE CLI FTON: Thank you, M. English. M. Zolin, when

you say you | ooked to the Department, you were referring to the
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United States Departnent of Agriculture, correct?

MR ZOLIN.  That is correct.

JUDGE CLIFTON:  And why is that even after you had | ooked
at what California did?

MR ZOLIN.  Well, froma standpoint, and it is after
attenpting to wite Oder |anguage, we have realized how
difficult that is. And so by being able to use Order 68 as the
guide, we feel we would mnimze the m stakes we may make. The
Department is well-versed in witing Oder |anguage. And
agai n, by the suggestion of follow ng the CDFA call provisions
with their technical expertise in witing the |anguage, we
woul d other yield to that expertise.

JUDGE CLI FTON:  Now, you just said CDFA, you would yield to
that expertise, and that confused ne.

MR ZOLIN. Because | was referring to the current CDFA
call provision, that's when | was trying to reference CDFA. It
is USDA that has the technical expertise in witing
Federal Order |anguage.

JUDCGE CLI FTON: kay. So after |ooking at the CDFA, you
chose to rely on the expertise of the USDA?

MR ZOLIN  Correct.

JUDGE CLI FTON:  Ckay.

MR. ENGLISH:  But if | nay, nonetheless, for now, based
upon past history and practice, and the fact that the | anguage

wor ked, we're using Order 68 | anguage, correct?
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MR ZOLIN. That is correct.

JUDGE CLI FTON: Wo would like to begin with
cross-examnation on this issue?

MR, ENGLI SH. Actually, your Honor, | noved the adm ssion
of Exhibit 143 and 144.

JUDGE CLIFTON: Al right. Very good. Does anyone wish to
question M. Zolin with regard to Exhibit 143 or 144 before
det erm ni ng whet her you have any objection? And we're going to
move my m crophone, it keeps drifting downward. Anyone who
W shes to question M. Zolin with regard to Exhibit 143 or 144
bef ore determ ning whether you object? No one. 1Is there any
objection to the adm ssion into evidence of Exhibit 143? There
are none. Exhibit 143 is admtted into evidence.

(Thereafter, Exhibit 143, was
received into evidence.)

JUDGE CLIFTON: Is there any objection of the adm ssion
into evidence of Exhibit 144? There are none. Exhibit 144 is
admtted into evidence.

(Thereafter, Exhibit 144, was
received into evidence.)

JUDGE CLI FTON: W would like to be the first to question
M. Zolin on these provisions? M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Thank you, your Honor. Marvin Beshore.
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Good norning, A

A.  Good norni ng.

Q | just want to explore, | appreciate your, you know,
the nodifications here, and the, actually, it probably noves us
incremental ly closer, if that's conceivable.

| want to explore how this would work in particular
W th respect to Hi |l mar using, since you are testifying for
Hlmar, and | want to use themas an exanple. Gkay? So
M. Dedong has testified that Hlmar, if | remenber correctly,
represents about 12 percent of the mlk in California. Does
that sound right?

A.  That sounds right.

Q Gkay. Wiich, by ny math, is something over 400 mllion
pounds of mlk a nonth.

A | don't, | think interms of mlk a day, so the 400
IS --

Q At current production levels in California, nmy math
says around 14 mllion a day.

A | testified on an earlier subject, 250 |oads, over 250
| oads of mlk a day.

Q 50,000 pound | oads?

A.  Rough nunber, yeah.

Q So it would be 12 and a half mllion at 250 | oads,
sonet hi ng, okay.

A, Right.
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Q So we're -- we'reinthe sanme area. So if you use
400 mllion pounds a nonth for math here, sinple path. |If
Hlmar were to qualify, if there was a Federal Order under
Proposal 2 and Hilmar were to seek to qualify its mlk, it
woul d need deliveries of 40 mllion pounds to distributing
plants, correct?

A, That is correct.

Q Gkay. How many sal es does Hi Il mar have now on a regul ar
basis to distributing plants?

A, On a regular basis, none.

Q Ckay. So if an order, if Proposal 2 went in, and
H I mar wanted to qualify its producers for the blend, it would
need to find 40 mllion pounds of sales which it doesn't
presently have at distributing plants in California, correct?

A, That is exactly what would -- that's how it works,

Marv, yes.

Q So that means that's soneone el se i s supplying those
sal es now, you would have to displace 40 mllion pounds of
sal es of some other market participant in order to pool H | mar,
correct?

A. It would have to displace, I'massumng the markets are
being net, the fluid needs are being net today, so yes.

Q \Well, you don't have any information that they are not
being met, correct?

A. There was a couple of stutters during this hearing
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process where Class | market wasn't being nmet. But in general,
| believe that's the case. And in order for Hlmar to pool al
of its mlk, it would need 40 mllion pounds of Cass | sales.
But | would also say, I"'mnot sure if all of that mlk would be
pool ed, Day 1. That's sonething that m ght take a very |ong
time to acconpli sh.

Q In any event, it would, it would represent a huge
change in supply arrangenents to California distributing
plants, that's fair, is it not?

A It would -- we would becone a new supplier. That woul d
definitely be the case.

Q Wuld you agree with me that it's, it's presently, in
recent years it's been very beneficial for HIlmar to be part of
the California market-w de pool ?

A, I'mnot sure | understand what you mean by beneficial.

Q It's been financially beneficial. It's drawn
consistently, month after nonth, it's drawn noney fromthe
California pool to pay its producers the overbase, to assure
its producers the overbase price?

A. | would have to say yes.

Q Do you have any idea how many how many mllions of
dollars per nmonth Hi | mar has been drawi ng on average fromthe
California pool to pay its producers?

A. | do not know.

Q (Ckay. But we can figure that out pretty readily by
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| ooking at the 4b price and the overbase price and Hlmar's
volume and just doing that arithmetic, right?

A It is a mathenmatical calculation

Q Gkay. Wth respect to the producer, the producer mlKk
provisions in Proposal 2, 13, and the new, you know, the
nodi fied provisions in Part 7, yeah, Part 7, do they, have you
reviewed themand do they fit together do you think? O how do
t hey, you know, how does that work? Do you need to change up
anything in 13?

A. | do not believe we need to change anything in 13
because the shipping percentages that we nodified will then
just be the reciprocal to get to the diversion limts earnmarked
in13. So if it is a ten percent shipping requirenent, the
diversion limts would be 90. And if it's a 50 percent
shi ppi ng requirement, the diversion limtations would be 50
percent .

Q If youdid-- if you did not have the Bul k Tank Handl er
Provision, Proprietary Bul k Tank Handl er Provision, would you,
woul d the producer mlk provisions remain the sane?

A. Could you be a little clearer on the question?

Q If under Proposal 2, if you didn't have, you know,
what, 9(d), if 9(d) wasn't a part of the proposal, would you be
maki ng any changes to what you now have on the table in terns
of Part 13 and 7(c)?

A. | guess I'lIl say | have to think about that. | don't
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have an answer coming right off the top of ny head. |If you
would like to point me on sonething | should be aware of that
I''mnot aware of, | would appreciate that. But | can't see a
change | woul d have nmade. |If there was no 9(d) would we be
changing anything in 7 and 13? | would have to say no.

Q In terms of nmoving fromthe CDFA call framework to the
order, old Order 68 call provisions, in terns of, what do you,
how do you contenplate that working in terns of geography of
both plants requesting a call and handlers required to serve a
cal I ?

A Preventing uneconom cal novenments would be nmy first
t hought as we start tal king about geography. |It's ny
recollection in Oder 68 the tines, that the one tinme the
Mar ket Admi ni strator was considering the call area to be both
the sane for the distributing plants and the suppliers, but |I'm
not sure that is a requirement. The Department, the MA coul d
pick, let's just say Los Angeles as the call area for the
distributing plant and then pick a supply region, Bakersfield,
as a potential supply area, | believe that flexibility is
t here.

Q Gkay. So froma supplier, your perspective, how would
you, how woul d you anticipate that being defined? Let's assune
you have three cooperatives that proponent, the cooperatives
supporting Proposal 1 represent roughly 75 percent of the mlk

let's assune they, you know, that they report as under 9(c),
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and you have, you know, | don't know, how would you define the
geography? Wo would you include in the geography? You are
not going to have a reserve supply plant system so |'mjust
wondering how you see that working?

A, You know, froma standpoint again, the Cooperative and
the Proprietary Bul k Tank Handl er has to have a plant sonmewhere
in the marketing area. |If the MA has to pick a geography, he
woul d pick that plant that would be either the 9(c) plant that
the cooperative is using and/or the Proprietary Bul k Tank
Handl er plant, so is the way | see it. And | guess |'mnot a
hundred percent sure if under the current CDFA, and | was
| ooking for it, if they, I know they have two regions for CDFA,
and when they mention the two regions, | don't know if they
specifically nention a, let's just say CDI plant |ocation or
just nention CDI, Land O Lakes, and | can't find that exhibit,
so | was trying to see who was in Region Nunber 1 and how t hey
are actual 'y worded.

Q Wuld you anticipate, how do you anticipate the cal
being quantified? It -- would it be, just be a, you know, say
you have got ten percent, would it just be the, you know,
addition, that the handlers identified wuld have to go to 12
or 15, or how do you anticipate the call being -- what's your
intention with respect to how the call would be quantified?

A It would be that addition, just like you described it,

Marv, it would be if the call, if the current shipping
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requirements is ten percent and the Market Adm nistrator has
issued a call and would raise the shipping requirenents to 12,
let's just say, that woul d be the new perfornmance requirenments
for the suppliers in that call region. | did nention there
were a nunber of, well, a credit given if you are already
supplying. Let's just say you are a supplier that happens to
be shi pping 14 percent, and the call goes to, forces go from 10
to 12, if you notify the Market Adm nistrator prior to the cal
announcement goi ng out, that 14 percent would actually service
or neet the call provision.

Q Soif it was going to be set at 14, anybody that was
al ready there or above would not be subject to the call?

A. Correct.

Q Ckay. Do you, in your call framework, do you
anticipate the call being applicable for a nonth or for sone
other time period?

A, | would say it would be applicable for a nonth.

Q And do you intend that it would, the timng for
requesting and for the Market Adm nistrator to invite data and
comment, would be, I'mlooking if | see the 15-day | anguage.

A. You won't, it's not in there.

Q Ckay. So what tine period do you anticipate woul d be

i nvol ved in that process?

A | would think it would be very short. M history with
the Order 68, it took a phone call, it took a flight up, and it
6617
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was sol ved the next day.

Q Well, | understand the informal resolution of the
Issue, but in terns of the formal resolution of it, if a call
Is actually to be issued, did you intend there to be no tine
framewor k specified around the process of, you know, requesting
acall inviting data views and argunents, and then making an
order?

A, If acall is going to be requested by a handler, it
usually means it is a very real time situation, so giving
15-days notice or 30-day notice was not in our intent. |If the
Mar ket Adm nistrator, under his own investigation, and/or a
request froma handl er would need to make a qui ck deci sion

Q Now, have you considered in re-evaluating Part 7(c)
here, have you -- have you eval uated the appropriateness of the
10 percent in view of the existence of dedicated blocks of mlKk
that are commtted to and pooled at distributing plants?

A.  Wen you say considered, obviously, dass | markets
bei ng served, but the perfornmance standards with a Federa
Order as they operate throughout the whole country, performance
IS necessary to associate with the pool. So is it a situation
that |1'mconcerned of those pre-existing contracts with
bottlers and their suppliers? Sure. But we would becone, and
' m speaki ng now as Hilnmar, we woul d become a new supplier on
t he bl ock.

Q (Gkay. But what | was -- what | was getting at was
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sonething a little, just slightly different.

Ckay. There are, you are aware, and | think, you know,
thisis all wthin the, within in-house in the Dairy Institute
here, that there are bl ocks of independent producer mlk at
sonme distributing plants, we have had sone testinony about
SOne.

A. | amaware of that, yes.

Q Gkay. And there nmay be, you know, relationships with
snmal ler entities in the marketplace at some of the distributing
plants, that is, neither Hilmar, nor Land O Lakes, CDI, or DFA,
there may be sonme other supplies that are already commtted to
those distributing plants. M questionis, if you are, you
know, if you are requiring 10 percent, you know, perfornance

fromthe rest of the marketplace, have you eval uated whet her

that will, will or will not generate uneconom c shiprments of
m | k?
A, | don't knowif it would generate uneconom c shi pnents

of m |k because |I don't know where all of the suppliers mlk
supplies are in relationship to their manufacturing plants, but
certainly it would, it would require soneone who is not a
supplier to the Class | market today to | ook for and search for
a Class | market in order to neet these pooling provisions,
assum ng the manufacturer is going to want to be in the pool.
Q Ckay. Thank you, Al. | don't have any other questions

at this tine for you.
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JUDGE CLI FTON: Wio next has questions for M. Zolin on
this topic, or these topics? I'mwaiting for just a noment
just to see if there's anything further. Anything further for
M. Zolin?

M. Beshore, you may, let's -- why don't we take a
break. This is a good tinme for one, anyway. So, please be
back and ready to go at 10: 40,

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 10:41. If you are
not seated, just become quiet please. Wo has additional
questions for M. Zolin? Does USDA have any questions for
M. Zolin on this topic? M. Zolin, you wowed "em All right.

This is the last opportunity to ask questions of
M. Zolin for this entire hearing. Can anyone think of
sonething? M. English, redirect?

REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q M. Zolin, you were asked some questions by M. Beshore
about Hilmar's going to need to qualify to ship 40 mllion
pounds to qualify its mlk. Do you have any additiona
comments on that?

A Wll, you know, again, | would go back to the comment |
made about assuming all the m Ik would be pooled, is the first
comment. Because again, Proposal Nunber 2 does not have

mandat ory pooling associated with it. | made the comrent
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inefficient movenents is sonething that Hilmar is concerned
about having to ship mlk long distances, but | also understand
that mlk currently noves fairly |long distances to service
Cass | needs. There's out-of-state mlk going into
California, maybe Hlmar is |ocated closer to those bottlers
that mght require that mlk, and we m ght have somewhat of an
advant age in supplying those markets. And as al ways,
flexibility is another key area that a Federal Order has to
have flexibility. And | think we have discussed the
Mar ket Admi ni strator does have flexibility to adjust shipping
requi rements, if a 10 percent level is deened too high,
creating inefficient novement. So those were the break
t houghts that | had.

Q And that's all | have. And that's ny last question
assum ng nobody el se has any follow up for M. Zolin. And
t hank you very nuch for your testinony.

A.  Thank you.

JUDCGE CLI FTON:  Yes, very few of us in this roomcould
craft the technical |anguage required for this kind of an
operation, and so we really appreciate the work that you and
your task force did, M. Zolin. Thank you so nuch.

MR, ZCQLIN.  Thank you.

JUDGE CLIFTON: Qur next witness will be Dr. Schiek, so if
there are any exhibits to distribute, we'll do that now

MR, ENGLI SH:  Your Honor, Chip English. Yes, there wll be
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two docunents, testinony of Dr. WIIliam Schiek, Part 4, and a
series of Exhibits A through H, that are 45 pages in |ength.
JUDGE CLIFTON: It appears that everyone has received a
copy, and some extras are being placed on the back table, which
is great. Al right.
It's 10:47. Ms. Frisius, wll the testinony of
Dr. Schiek, Part 4, be Exhibit 145?
M5. FRISIUS: Yes.
JUDGE CLIFTON: Al right. |'mmarking mne as Exhibit
145.
(Thereafter, Exhibit 145 was marked
for identification.)
JUDGE CLIFTON: And I'mmarking the exhibits as
Exhibit 146.
(Thereafter, Exhibit 146 was marked
for identification.)
JUDGE CLIFTON: The title of Exhibit A the top docunent,
starts out Draft Quidelines. M. English, you may proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH
Q Thank you, your Honor
Dr. Schiek, why don't you begin reading your statenent
and | will periodically interrupt, especially to discuss the
docunents that are in Exhibit 146, which I meant to cal

attachments and ended up calling exhibits. So go ahead and
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start with Exhibit 145, please, sir.

A Ckay.
I ntroduction

California' s quota systemhas its origins in the

Gonsal ves M1k Pooling Act, as testinony fromearlier in this
hearing indicates. Under the current state m |k pooling plan,
producers receive an extra 19 and a half cents per pound of
solids nonfat on their mlk production that is covered by quota
as conpared to the price they receive for mlk not covered by
quota, or non-quota mlk. As | mentioned earlier in ny
testimony -- as | nmentioned in earlier testinmony (Exhibit 79),
pool quota came about as a neans of conpensating producers who,
historically, had a higher percentage of their m |k shipnents
to Cass 1 uses under the contract systemthat was in effect
prior to pooling. According to earlier testimony fromDr. Eric
Erba, (Exhibit 42): "One of the declared purposes of the
Gonsalves M1k Pooling Act is to equalize gradually the
distribution of Class 1 and Cass 2 utilization." The notion
of quota equalization, where all producers woul d eventual ly
have quota allocations that covered 95 percent of their
production base, was anticipated as the state's popul ati on and
Cass 1 use grew. The goal of equalization, where prices paid
to producers woul d become nore uniformor equal, has
simlarities to the notion of paying uniformprices to

producers under FVMO s.
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Regardi ng our proposal on quota, | want to clarify what
m ght be a major msperception. The Dairy Institute and its
nmenbers did not set out, nor is it our goal, to destroy quota.
As you have heard, sonme of our menber conpani es purchase mlKk
fromfarners who own quota. We understand how i nportant quota
is to California's dairy farners. At this hearing, we have
heard the testinmony of dairy farmers who own little or no
quota, but who nonet hel ess support the quota program and the
continued paynent of quota value in California out of the poo
first.

The question of how to deal with quota going forward is
not new or unique to this FMMO pronul gation proceeding. The
California dairy industry has been discussing the future of
quota for sone time -- for quite some tine. |In 1978, the
California | egislature passed a statutory anmendnment that
brought about the equalization of all original production base
and pool quota that existed at the inception of the pooling
program noting that equalization had not occurred as rapidly
as expected. Later, as Dr. Erba noted in his testinony
(Exhibit 42, page 8) CDFA appointed a committee of producers in
1991 to conduct |istening sessions --

JUDCGE CLI FTON: 19 what?
DR SCH EK: ' 91.
JUDGE CLIFTON:  Ckay.

DR SCH EK: -- to conduct |istening sessions throughout
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the state to receive coments and input on the milk pricing
regul atory system In 1993, a quota bill passed in the
California legislature that resulted in a change in the

di stribution of quota revenues. Prior to enactnment of the

| egi slation, higher mlk class revenues were allocated directly
to quota mlk first, before any of those revenues were made
avai |l able for non-quota mlk. After 1993, the current "fixed
differential™ of 19 and a half cents per pound of solids
nonfat, or SNF, also ($1.70 per hundredwei ght at standard milk
test) was put in place.

The change to the fixed quota prem um (quota
differential) did not put an end to discussions about possible
nodi fications and/or termnation of quota. In the early
2000' s, producer representatives fromdifferent organizations
met to consider changes to the mlk pricing and pooling plan.
The group was assisted by a trio of analysts with |ong
experience in the California dairy industry; Jay Goold, forner
Manager of Western United Dairynen; denn d eason, fornmer
Chi ef, CDFA M Ik Pooling Branch; and Dr. James G uebele, former
CEO of Dairyman's Cooperative Creamery Association. Quota and
the possibility of term nating the programwas sonet hing that
was di scussed during the group's neetings. |n 2005, the
California MIk Advisory Board (CMAB) conm ssioned a study of
California's dairy industry that focused on how the industry

coul d be successful in the face of nounting environnmenta
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chal  enges and gl obal conpetition. CMAB hired MKinsey &
Conpany to study the California dairy industry and nmake
recomendati ons about strategies the industry could pursue to
neet the dairy farmers' challenges with increasingly onerous
environnental regul ation and associ ated costs. One of the
options put forward was the idea of creating a debt obligation
or bond that would be paid back fromthe pool but which would
provi de revenue for quota holders to pay for costs associ ated
W th meeting new environmental regulations
Sunmmary of California State Level Review of the Quota Program

I'n 2007, then CDFA Secretary Kawanura established an
advi sory conmttee to anal yze the current situation of
California M|k Pool quota and consi der possible changes to
quota. The conmittee was asked to "explore if quota should
continue, be nodified, or retired." These three options had
subset questions, including identifying various nodification or
retirenment plans, the advantages or di sadvant ages of each
option, legal or legislative requirenents for nodification or
retirement, and the financial consequences of nodification or
retirement. The commttee was al so requested to "seek producer
i nput prior to making recomendations to the Secretary for
action.”

The committee menbers and the process they undertook
are sunmarized in the California Dairy Review from August 2007,

publ i shed by CDFA. The commttee held six public neetings on
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the i ssue and undertook an "in-depth review of the California
m | k pooling program-- past and present.” This publication

al so summari zed sonme of the areas that generated the nost

di scussion of the conmttee, including an analysis of the price
formula, the financial and |egal investnment needed to buy out
quota, how such a buy out would be funded, and regional quota
adjusters (RQA's) (Exhibit A).

Q So your reference to Exhibit Athere is Exhibit 1467?

A, Correct.

Q And Exhibit Ais the first 13 pages of Exhibit 146?

A, That's correct.

Q First, let me just note, | think because we didn't
print it in color some of the headings say on page 7, | ook
arguably a little out of focus. |Is that because the col or
version woul d actually sort of highlight it alittle bit?

A. Correct. | think that's, | don't know, maybe that's
call ed enmbossing and the multiple colors makes it stand out.
In black and white it just |ooks fuzzy.

Q Is there anything in particular right now that you want
to point out before you continue your testinony about
Exhibit 146?

A. | don't believe so.

Q Ckay. So why don't you continue then on page 4 of
Exhi bit 1457

A, On August 9, 2007, the commttee issued its QRC (Quota
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Review Comm ttee) Executive Summary. After review, the
committee of 11 voted as follows: Quota unchanged (6 votes),
nodi fy quota, (0O votes), retire quota, (5 votes). Since the
required super majority for retirenent was not nmet, that's 8
out of 11, the recomendation was that quota be |eft unchanged.
Simlar to the Dairy Institute of California
di scussi ons regardi ng our FWMO proposal, the commttee tried to
wor k through a number of different options to address revision
to the quota program-- to address a revision to the quota
program However, it was unable to agree on an acceptable
manner in which quota could be nodified or retired. As part of
the third option, retiring quota, the commttee considered a
sel f-funding annuity nmethod, a sunset provision on the quota,
and a single pay out via revenue bond funding. However, for a
variety of reasons (which can be found in greater detail in
reviewing the neeting notes of the commttee) these options
wer e consi dered unwor kabl e.

The committee did make some concl usions regarding the
option of |eaving quota unchanged. These included that quota
could just "go away" or be retired with no value to quota
hol ders (but that that outcone would be an unlikely one.) It
even concl uded that the conplication of quota hel ped them
preserve the status quo system Quote fromthe committee:
"Quota hel ps protect the pool. |If we, dairy producers, nove to

a referendumto change one aspect of quota/pooling, everything
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may be up for evaluation.” They also found that quota added
conplexity to the California pricing structure, "increasing the
difficulty to understand the system"”

The commttee was unable to agree on a way that the
quota systemcould be altered, when its only task was to | ook
at the systemin isolation of other provisions. It is also
interesting that the group recognized that no nore quota woul d
be issued without growh in the Cass 1 and 2 utilization
growth. Gven the difficulty the conmttee had grappling with
changes to quota, it is not surprising that the Cooperatives
proposal does not attenpt to alter the quota systemin any way
that mght lead to easier integration into and greater
conpatibility wth the way exi sting FMMJ s wor k.

Pl acing Quota Wthin a California FMVD

As | discuss below, we have struggled with the quota
issue for this proceeding, but it is inportant, | believe, to
recogni ze that our struggle is not new, is not unique to our
or gani zati ons di scussions, and is not unique to this
proceeding. Qur belief is that our difficulty grappling with
how to place quota into a California Federal Order is actually
natural since the concept of quota does not fit confortably
w thin the FMMO franework

Wil e there have been various plans in FMMO s (such as
base excess plans in old Orders 4, 5, 7, 11, and 46) in the

past, we understand that authorization for those provisions
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have have expired (see Exhibits B through E). One of the
central features of FMMJ s is to require that m ninmum regul ated
uniformclass prices are paid by handlers, and in turn, that

m nimum uni formprices be paid to dairy farners subject to
specific authorized adjustnents.

Q Solet me stop you there. In the mddle that paragraph
you reference Exhibits B through E. Is that also from
Exhibit 146?

A It is.

Q So let me have you describe what those are. Starting
on page 14 through page 16 is Exhibit B, and is that a copy of
the Agricultural Mrketing Agreement Act as it existed in 19407

A It is. Sothis is an old, older copy of the
Agricul tural Mrketing Agreements Act.

Q kay. And then we turn to Exhibit C which fortunately
we had a larger-type version. Thank you to the Internationa
Dai ry Foods Association, MF legislative history, so we have
got pages 17, 18, and 19, which are the Agricultural Marketing
Agreement Act of 1937 as anmended effective January 1, 1971. s
t hat ?

A, That's correct.

Q Ckay.

A, And this section contains a | ot of the |anguage that
descri bes how, what, the authorizations for base excess plans

and seasonal plans under the O ders.
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Q Okay. So let's look at that for a moment, and | ooking
at, starting on page 17 you have Section 5, and you have got
(A) and (B), noving over to page 18, under under (B)(ii) you
have got adjustments, these are the specified authorized
judgments you were referring to a nonment ago on page 5 of your
testi nony?

A. Correct.

Q And (A, (B), and (C) we're famliar with, and they
exi st today correct? As witten?

A Yes, that's ny understanding.

Q If you look at (D), there's language in (D) that says,
"t o encourage seasonal adjustnents in the production of mlk."
I's it your understanding that doesn't exist today?

A, That's ny understanding. Wen | [ook at the current
copy, those provisions are no |longer there.

Q Gkay. So then starting at the sem-colon, before, so
before (E), on the page 18 you have got a paragraph (E)
correct?

A, Correct.

Q And then you have got a clause (F), that's two |ines
down, three lines down from (E), correct?

Yes.
Al'l on page 18, correct?

Correct.

o > O »F

And then over on page 19, all the way down to the |ast
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two lines where it is (C) you have additional |anguage for
clause (F), correct?

A. Correct.

Q Gkay. Al of that |language expired with the '96
FarmBill?

A, Again, that's ny understandi ng, yes, that |anguage went
away in 1996.

Q kay. So let's nowturn to Exhibit D which is page 20
t hrough pages 23, and you have referenced old Orders 4, 5, 7,
11 and 46. \Wat was Order 47

A Oder 4 was the Mddle Atlantic M1k Mrketing O der.

Q And Oder 5 was?

A, Oder 5 was, | believe, Carolina.

Q And then maybe | ater Appal achi an?

A.  Later the Appal achian, but it was Carolina in the
1980's and '90's before Federal Order Reform

Q And then Oder 7?

A, Wuld have been the Sout heast.

Q Oder 117

A, Oder 11, | believe was Tennessee.

Q And Oder 467

A. | believe was the Louisville Oder.

Q Ckay. To be clear, 11 mght have been Tennessee Vall ey
is that?

A.  Tennessee Vall ey, yes.
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Q kay. So you have included in Exhibit D of 146,

Pages 20 through 23, is one exanple of the base excess | anguage
from Order 4?

A, That's correct.

Q Ckay. So nowlet's turn to Exhibit E, which is pages
24 through 27 of Exhibit 146. And what is Exhibit E?

A, Exhibit E contains the amendnents to the Orders where a
| ot of the | anguage pertaining to the base excess plan was
r emoved.

Q So for instance, on page 25 in the mddle colum, could
you read just above the |anguage that says "list of subjects in
7 CFR' that paragraph that starts after "consideration"? |'m
on page 25, which is 69017 of the Federal Register, and in the
m ddl e col um, just above "list of subjects" down at the
bott om

A. Ckay. After consideration of all relevant material and
ot her available information, it is hereby found and determ ned
that effective January 1, 1997, the provisions of each of the
orders specified below do not tend to effectuate the decl ared
policy of the Act.

Q And then if you go up in that same colum, in that same
page, to the first full paragraph after the two line carry
over, could you read from "regardl ess"?

A.  Regardl ess of the possible economc effects which may

result fromtermnation of seasonal base plans upon snall
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entities, there is no alternative to this term nation action
since under, since the underlying statutory authority expires
on Decenber 31, 1996

Q Ckay.

A, In considering the inmpact --

Q You can stop. That's, I'msorry, just the one
par agr aph.
A Al right.

Q Al right. Could you then return to your statenment 145
on page 57

A, So the starting point in our thinking about quota was
to | ook at the Cooperative proposal and see whether it would
wor k gi ven our understanding of the purposes and goal s of
FMMO s. W have already noted our concerns about the nandatory
pool i ng aspects of the Cooperatives' proposal. These concerns
include its lack of traditional pooling standards that woul d
direct mlk to dass 1 uses and the way that it captures al
manuf acturing plants in the state as pool plants, not allow ng
those plants to operate as nonpool plants. The consequences of
what we view as the inplications of mandatory pooling were
di scussed in earlier testinony.

When we exam ned the Cooperative proposal, we first

concl uded that the non-quota blend price concept, setting aside
the quota paynment first fromoverall Producer Settlenent Fund

proceeds --
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JUDCGE CLI FTON: Let ne interrupt you, Dr. Schiek. Please
start again fromthe begi nning of page 6.

DR SCH EK: \Wen we exam ned the Cooperative proposal, we
first concluded that the non-quota blend price concept, that
is, setting aside the quota prem um paynment first from overall
Producer Settlement Fund proceeds, does not properly address
the issue of out-of-state dairy farnmer mlk that wll end up
bei ng part of any FMMO pool. Historically, all out-of-state
dairy farmers' mlk was credited at the plant bl end under the
California State Oder (CSO. Those farners could not, and did
not, own any quota, and the plant blend they received
conpensated themfor the fact that they did not have the
opportunity to receive a quota price. It is, of course, the
case that FMMO s have the right to pool out-of-state mlk,
unli ke the CSO However, we believe that the out-of-state mlk
nust receive the traditional FMMO bl end price w thout
subtraction of the quota prem um

The 1996 Farm Bill |anguage, which to ny know edge, did
not specifically amend the AMAA is as follows: "The order
covering California shall have the right to reblend and
di stribute order receipts to recognize quota value." | wll
di scuss this provision a bit nore bel ow, but our viewis that
provi si on does not alter uniform payment provisions of the Act.
(7 USC Section 608c(5)(B)), or the "trade barrier" |anguage,

(7 USC Section 608c(5)(G). Wile a California FMMO can (and
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shoul d) include out-of-state mlk in its market-w de pool, it
is our view that paying the quota prem um before cal cul ating

t he FMMO non-quota blend price clearly expands the California
quota programto cover out-of-state mlk, sonething it does not
do today.

Based on the foregoing, our starting point is that USDA
nmust, instead, establish, first, a traditional FMMO Producer
Settlement Fund in order to pay uniformprices to dairy farners
who coul d never own quota and, as proposed, will not be
permtted to own quota going forward. Even if out-of-state
producers were allowed to purchase quota today, the fact
remai ns that original issued quota, which was never avail able
to out-of-state dairy farners, was free. As we heard in
testinony fromDesert Hills Dairy, sone of those out-of-state
farmers have been shipping to California Class 1 plants for
generations.

G ven our view that out-of-state producers nust be paid
atraditional blend, our first thought was that we woul d have
two pools or pool calculations. One would pay the full order
blend price to out-of-state producers first, the remaining
funds woul d be apportioned to all California producers in the
pool, on the basis of quota and non-quota prices that woul d be
cal culated after the paynents to out-of-state producers have
been made. Under our original concept, there would have been

no option for California producers to opt out of the
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quot a/ non- quot a payout system and no option for themto
receive a traditional order blend. Based on our earlier
concerns about nmandatory pooling, our concept as we were

t hi nki ng about it, would also have allowed for handlers to

el ect not to pool their mlk subject to repooling restrictions.

We next exam ne the consequences of this quota concept.
There has been di scussion of an Arizona pool distributing plant
that is presently fully regulated on the Arizona FMMO, yet with
significant route disposition into California. W believe from
our know edge of that plant, that it will likely easily meet
the Section 1051.7(a) "pool distributing plant” definition
under either Proposal 1 or 2. W see at |east two additiona
problens wth the cooperatives' treatnment of quota as applied
to that operation (or any simlarly situated operation that is
| ocated out-of-state and ends up being fully regulated under a
new California FVMMD )

First, it is our understanding that this plant receives
producer mlk fromboth Arizona and California dairy farners.
Again, we assert that the Arizona dairy farnmer nust receive the
traditional FMMO bl end price and not the non-quota blend price.

JUDGE CLI FTON: Let ne ask you there, you left out the word
"mlk" in the sentence, and if you want it in there, | would
like to you read the sentence again.

DR. SCH EK: Ckay. First, it is our understanding that

this plant receives producer mlk fromboth Arizona and
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California dairy farmers. Again, we assert that the Arizona
dairy farmer mlk nust receive the traditional FMMO bl end price
and not the non-quota blend price. But the California dairy
farnmer shipping to that plant al nost certainly ows no quota
based upon CDFA's quota holding requirenents. So then we have
two dairy farnmers, both shipping to an Arizona mlk plant, who
today receive the traditional FVMO blend price under the
Arizona FMMO. |If Proposal 1 were adopted, but with a

requi rement that out-of-state mlk be paid a traditional blend,
the two producers would find thenselves treated differently --
the Arizona producer getting the traditional blend price, and
the California producer receiving the | ower non-quota bl end
price. That result makes us extrenmely unconfortable, both

1) because the California dairy farmer is currently receiving
the Arizona FMMO bl end price today and woul d, just because a
new California FMMO is created, receive a |lower price that is
not a traditional FMMO bl end price; and 2) because that
California dairy farmer shipping across state lines into that
Arizona plant would receive a | ower FMMO m ni num price than the
Arizona farner sinply because of his farm s |ocation,

The second problemwe identified is that the Arizona
plant will be contributing to the quota prem umthrough the
pool on any California mlk purchases, unlike what happens
today. To the extent that the plant -- to the extent that that

plant attracts a mlk supply today using at |east the full FMVO
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traditional blend, the logical economc inpact is that the
California mlk supply will ook to recoup sonme or all of its

| ost revenue to over order premuns. This wll increase the
Arizona plant's procurenent cost and di sadvantage that plant in
distributing products into the state, and as a result, will, in
a manner, limt the marketing of mlk products into California.
That is our thinking. So when exam ning these transactions
between California dairy farners and out-of-state poo

di stributing plants, we conclude that such plants and the dairy
farmers who supply them nust be subject to the traditional
FMMO bl end price program just like out-of-state dairy farners
whose mlk is pooled under the order.

A California dairy farmer shipping to the Arizona pl ant
as we just described, will nost certainly have nei ghboring
dairy farmers in California who will be subject to the
California quota program Today, that California farner
shipping to an Arizona pool distributing plant receives a
traditional FMMO bl end price, while the CSO producer on his
overbase m |k, receives the state's announced overbase price.
This situation is a consequence of the California State O der,
CSO and FMMD pricing systens existing side by side. Under a
California FMMO as proposed by the cooperatives, and with the
nmodi fications that we believe will need to be made, it would
now have two dairy farners |ocated near each other, receiving

non-uni formregul ated prices under the FMMO. The only thing
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creating that new problemis the geographical distribution of
their mlk to plant locations in different states under a
California FMMO with quota/ non-quota pricing.

The cooperatives wll maintain that the situations we
subscri be described are why the Order needs to take quota off
first and establish a non-quota blend for all mlk, including
out-of-state mlk. But our viewis that paying producers
differently on the basis of quota hol dings would seemto
violate the notion that all producers should receive a uniform
price, with the exception of allowable adjustments. This is
particularly true because the FarmBill |anguage nerely says,
“"the Order covering California shall have the right to rebl end
an distribute order receipts to recognize quota value." The
cooperatives and their supporters have used many terns or
phrases that do not appear in the legislation, that we believe
alters the neaning of the words used by Congress.

(See Exhibit F).
BY MR ENGLI SH

Q So please stop, and please turn to page 28, and again
Exhibit F of Exhibit 146, correct?

A. Correct.

Q So if you turn to page 28, and first, this is just a
sanpl e, correct?

A Yes, | believe this is a sanple.

Q It is not intended to be exhaustive?
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A It is not exhaustive, correct.

Q So without reading in all the | anguage, we have got
ei ght exanples, could you just put in the record the, in the
hi ghl i ght ed and underlined words that reflect your thinking
about Exhibit F as it applies to the statement you just made on
page 9 of Exhibit 1452

A, Wll, | think what we're pointing out here is we have
just read the | anguage and the words that are in that |anguage,
t hese were additional words that Cooperative w tnesses have
used to color or interpret that |anguage. One word identified
first is "retaining", another would be "maintaining", another
woul d be "aut horization", another would be "not in any way be
di m ni shed or effective, affected", another would be "allow for
the continuation of the quota progran, "the quota program
shoul d have the right to exist", again, "not in any way
di m ni shed or affected", that the "quota would be not in way
di m ni shed or affected", that "the legislation allows for the
continuation of the quota progran, and that "the full economc
val ue nmust be determ ned and maintained", and that "the
| anguage aut horized the Federal Order that incorporates quota".
And our point is that none of those words appear in the
statute.

Q So if you could return to your testinony on page 9
Exhi bit 145.

AL O particular note is the fact that the California Food
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and Agricultural Code Section 62712(e) says, and | quote, "Al
pool quotas initially determ ned or pursuant to Section 62707
shal | be recognized and shall not in any way be di m nished. "
Congress coul d have used that precise phrase, but did not.

Nor did Congress anend the provisions requiring uniform paynent
to producers or those preventing "barriers"” to out-of-state
mlk, this would be Section 608c(5)(B) and 608c(5)(G. Even if
the cooperatives' altered interpretation is correct, Congress
did not say, that the value of quota could only be recognized
in the fashion presented in Proposal 1. Indeed, the
cooperatives take it even further by enhancing the val ue of
quota at the expense of out-of-state mlk, rather than sinply
recogni zing quota. The difficulties associated with fitting
quota into the FMMO structure is a conundrum that was not
created by the Dairy Institute.

So our belief is that USDA cannot treat those two
California Dairy Farners differently, relying on the "recognize
quota val ue" | anguage. The conbi ned wei ght of these concerns
what brought us to our proposal as submitted to USDA. And is
part of Proposal 2 as contained in exhibit -- that should say
1. First, all out-of-state producers will receive the
traditional FMMO blend for their mlk pooled in California.

For California, the basic concept is that there are two options
for producers. Producers may continue to receive

quot a/ non-quota prices, or they may opt to be paid the
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traditional FMMO blend for the California order. The
traditional blend value applicable to those producers who el ect
to be paid on a quota/non-quota basis, will be transferred to
the California Departnent of Food and agriculture (CDFA) for
rebl ending and distribution to producers. By giving producers
the choice to opt out of quota/non-quota pricing, our viewis
t hat uni form payment provisions of the Act are satisfied
because it is the producers -- should say who, are electing to
be paid differently, as opposed to the order requiring that
they be paid differently. W also note that by paying the
traditional blend rather than the non-quota price to

out-of -state producers, we are not creating a trade barrier

W th respect to such mlKk.

An overview of the quota provisions and the operation
of the Producer Settlenment Fund is as follows: Quota terns and
reporting requirenents are defined in Section 1051.11. The opt
out provision, Section 1051.68, for producers who wish to be
paid on the basis of a traditional FMMO blend is also included.
Provi sions regarding paynments to the Producer Settlenent Fund
are contained in Section 1051.71, while payments fromthe
Producer Settlenment Fund are specified in Section 1051.72. The
proposed order |anguage al so contains provisions for partial
paynents to producers and Cooperative associations (Section
1051.73.) W also note that our proposal contains plant

| ocation adjustments for producer m |k and nonpool mlk
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(Section 1051.75) as is conmon in all other FMMO s.

| believe that nost here are aware that we nodel ed
t hese provisions on the Oregon program The | anguage we used,
excuse nme, the | anguage used in the pool paynments provisions
are based on those in the O egon-Washi ngton Order as published
in the Federal Register (34 Fed. Reg. 17684, 17711-17712
(Cctober 31, 1969.)) The nmechanismfor irrevocable election by
a California dairy farmer is found in Section 1051.68. Under
this provision, the Market Administrator gives initial notice
of his intent to make paynent of producer's returns to
producers who participate in the quota program which would be
any California producer whose farm whose mlk is received at a
California plant. So producers are "in" unless they choose
irrevocably to "opt out" in witing before the first day of the
month that they want to be paid the uniformor order blend
price.

The partial paynent woul d essentially work as with
other FMMO s (Section 1051.73.) A partial payment will be made
by handl ers to producers who are not being paid through
cooperatives for mlk received during the first 15 days of the
nonth. Such paynents to individual producers will be made on
or before the 26th of the nonth. Partial paynments for mlk
recei ved from Cooperative associ ati on menbers nmust be nade on
or before one day in advantage of the date that such paynment is

required to be made to individual producers. |'musing the
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termindividual producers here to apply to producers who aren't
bei ng pai d by cooperatives. Paynents for mlk received from
Cooperative association pool plants, or from Section 1051.9(c),
or Section 1051.9(d), handlers, nust also be made on or before
one day in advance of the date that such paynment is required to
be made to individual producers. Partial paynments are to be
made at not less than the | owest class price for the preceding
nonth. Provisions are made for paynments by handlers to
producers and Cooperative associations in unusual circunstances
such as death or inability to |ocate the payee in order to make
payment. The information that nust acconpany paynments to
producers is also specified.

Under Section 1051.71, handl ers make paynent to the
Producer Settlenment Fund. These paynments nust be made no | ater
than the 15th day after the end of the nonth. Payment shall be
the amount, if any, that the total value of mlk to the handl er
Is in excess of the aggregate amount paid to producers or
Cooperati ve associ ati ons.

In order to calculate and facilitate payment of the
traditional FMMO bl end and then the quota val ue, one hundred
percent of the final payment would be nade to the Market
Admi ni strator -- to the Market Adm nistrator. The Market
Admi ni strator, pursuant to Section 1051.72, would cal cul ate an
anount due each producer based upon the vol ume of producer mlk

times the producer price differential (at |ocation val ue under
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Section 1051.75), plus butterfat pounds times the butterfat
price, plus the protein pounds tines the protein price, plus
t he pounds of other solids times the other solids price, make
adjustment, if any, for somatic cell adjuster, reduced by the
partial payment made under 1051.73 and | ess an amunts due for
mar ket services under Section 1051.86, and |ess authorized
deductions fromthe producer. Final paynment is usually a
handl er function, but given that noney will need to nove to
CDFA, for distribution, we could not find a way to recogni ze
quota, neet the requirements to pay uniformprices to
producers, and leave this final distribution in the hands of
the handl ers.

California dairy farmers who do not elect to | eave the
California quota programwoul d have all monies due, have al
noni es due, paid by the Market Adm nistrator to CDFA for
redi stribution of order proceeds under California's quota
program It's under Section 1051.72(c)2. Qut-of-state dairy
farnmers and those California farnmers who el ect under
Section 1051.68, to irrevocably receive the traditional FMVD
bl end, would be paid directly or as a handl er paynment to their
cooperatives for their mlk based upon this method, unadjusted
for quota (Section 1051.72(b) and (c)(1)). Individua
producers nmust be paid on or before the 18th day after the end
of the month, while funds would be paid to Cooperative

associ ations and CDFA on or before the 16th day after the end

6646

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

of the nonth.

In putting together this proposal, we knew that there
was some risk that the quota program woul d erode over tine,
even as the Oregon programdid over 18 plus years, but we also
acknow edged that USDA's prelimnary econom c anal ysis
conclusions were significantly faster in light of the O egon
history than we anticipated. Despite the prelimnary economc
anal ysi s concl usions on a pure econom c basis, we continue to
recogni ze that quota has had nore staying power than would be
suggested by | ooking at just the revenue stream of various
alternatives. As noted above, regarding California non-quota
hol ders support for the quota, there is something nore going on
that is undergirding the California quota system

CDFA, | should say this is Exhibit 61 by CDFA, Table
AB, shows that nore than 50 percent of the farners in
California own 30 percent or |ess production quota. Farners
with nore than 50 percent of the solids, hold | ess than 35
percent of the total production quota -- that should be quota.
Doi ng sonme cal culations with the data in this table suggests
that at |east 62 percent of the producers representing 63
percent of the pool mlk, would receive a higher price under a
traditional blend than under quota/overbase pricing. Strictly
speaki ng, and | ooking at pure econom cs, one woul d think that
political support for quota would be low, but that is hardly

the case. As such, it may be that the econom c deci sions
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suggested by the Prelimnary Econom c Anal ysis and

M. Hatam ya's testinony, nmay not happen in the tinefrane
expected. Regardless, the Dairy Institute does propose to
recogni ze quota val ue, but not in the manner done by the
cooperatives under Proposal 1, and it is what we see as the
limtations of the federal statute that pushed us to these
concl usi ons.

So what we proposed was based on our thinking about how
to westle with quota within a California FMMO. It attenpts to
reflect both of the FarmBill |anguage about recognizing quot a,
and the AMAA provisions that speak to uniformprices to
producers and trade barriers. But the foregoing is not the end
of our story or our discussions. W have certainly |ooked at
options throughout this hearing. Wile we do not have
consensus, we have discussed an alternative concept the
Secretary m ght consider when reviewng his options for a
Cal i fornia FMVO.

Recogni zi ng the Val ue of Quota

A nunmber of witnesses in this hearing, and a nunber of
reports on the history of FMMO and CDFA mi |k regul ati on, have
descri bed the market chaos and inequity that preceded
government m |k price and pooling regulation. Sonme producers
have a significant price advantage because they marketed their
mlk to the nore lucrative Class 1 market. O her producers

engaged in destructive conpetition to gain part of that, of the
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hi gher val ued market. Cooperatives had little bargaining
| everage to help even the playing field, and handlers pl ayed
one group of producers against the other.

At the request of dairy farmer cooperatives, USDA
created m |k orders that required handlers to pay classified
mnimum m |k prices based on the handlers use of mlk, and
di stributed a revenue blend or uniformprice to producers
irrespective of handlers use of their mlk. In the FMMO nodel
producers who enjoyed a C ass | advantage before regul ation,

i mredi ately lost their favored status and received the sane
uni form price as other producers when market-w de pooling
became effective.

California's route was sonmewhat different. Fromthe
1930's to the late 1960's, CDFA regulated minimumm |k prices
but did not prefer, did not provide for market-w de pooling of
m |k revenues. Producers who sold to Cass 1 plants,
therefore, received a much higher price than producers who did
not have a Class 1 nmarket.

The Gonsalves M|k Pooling Act and a subsequent pooling
pl an sought to introduce narket-w de pooling to the California
system but attenmpted to do so gradually. Producers with a
hi gh share of the Cass 1 market before pooling were permtted
to retain the benefit of historic use of their mlk in dass 1
t hrough the quota allocations they received, entitling themto

a higher quota pool price on those allocations. This, it was
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t hought, woul d induce the high Cass 1 producers to approve of
a pooling system The expectation was that nore quota woul d be
issued to the |l ess favored producers as Class 1 sales

i ncreased, and pool revenue distribution would eventually
equal i ze anong producers. As we know, this did not happen. In
nearly 50 years since revenue pooling was first authorized in
California, the state dairy industry, CDFA, and the state

| egi sl ature have grappl ed unsuccessfully with the probl em of
quota and met hods by which uniformpricing follow ng the
federal nodel m ght be achieved.

The 2014 Farm Bill authorized Federal MIk Order
regulation for California wth a caveat that USDA recogni ze
quota value. The cooperative proposal, Proposal 1, assumes
that Congress all owed USDA to incorporate the current state
quota systeminto a Federal MIk Oder. Perhaps so, but if
this is the only on Congress intended, it woul d have been easy
to express it clearly. The problemwth incorporation of quota
into a Federal M1k Marketing Order is the tension that it
creates with a purpose of the AMMA. The Federal Court of
Appeal s Decision in Blair v. Freenman, 370 F.2d 229
(D.C. Gr. 1966) -- I'mgoing to start that sentence again
The Federal Court of Appeals decision in Blair vs. Freeman has
interesting parallels with the quota issue. In that case, USDA
provi ded a nearby price differential to producers |ocated close

to popul ation centers and close to fluid mlk plants that
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supplied the market. The nearby differential was designed by
the Secretary to conpensate nearby producers for the reduction
in their share of the fluid mlk market resulting fromtheir
inclusion in the bl ended uniformprice system-- and that was a
quote, I'msorry, it began with quote, "the nearby differentia
was designed by the Secretary to conpensate nearby producers
for the reduction in their share of the fluid mlk market
resulting froma conclusion that the bl ended uniformprice
system" end quote, Blair at 236.

Noting that "the core of the Congressional program was
a uniform mnimum price for producers that did not turn or vary
w th" handler use of mlk. The court held "irrespective of
nmotive, the act forbids consideration of the use to which the
mlk of a particular producer or class of producers is put,
historically, or potentially, in adjusting the uniform m ni num
price to be paid to such producers.” Blair at 237.

So is adjustnment of producer prices by quota a paynent
based on historic use of the quota holders -- it should say
Cass 1 SNF volume -- permitted? |In our view, no, unless the
2014 FarmBill is read very differently, and we don't think it
can or should be. But even if it is, it would still be
intention wth the core AMAA objective of market-w de revenue
pooling provisions that were not nodified by Congress.

Qur viewis that the Secretary has the potentia

opportunity to equalize mlk revenue distribution of anong
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California producers as is done in all current Federal MIKk
Order markets. As long as the "value of quota" is recognized,
this mght be done gradually or quickly. But the U S.
Secretary of Agriculture should be reluctant to perpetuate with
no end in sight, a paynent systemthat strikes at the heart of
the federal program

If incorporation of the existing quota plan into
federal regulation is authorized, USDA shoul d expressly reserve
the option to gradually correct any non-uniformty in the
distribution of mlk revenues to California producers.

A means to commence that process in the near future, or
when the Secretary may deemit appropriate, can be incorporated
by a sinple addition under m scel |l aneous provisions at the end
of a Federal M|k Marketing Order for California as follows:

MR, BESHORE: Your Honor? Your Honor? | have an objection
to this proposed nodification.

JUDGE CLI FTON: State who you are and begi n again.

MR. BESHORE: Marvin Beshore. Before Dr. Schiek reads this
proposed nodification, | have an objection. O course,
nodi fications to proposals are properly brought, such as
M. Zolin's many nodifications, such as M. Zolin's earlier
today. However, this is a proposed nodification which would
not have been included in the Hearing Notice because it is
plainly explicitly not authorized by the Act in its regulations

and, therefore, it should not be heard in this hearing.
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Now, what |'m-- what |I'mtalking about is the Revision
Request Notice and Conmment Proceedi ngs to change the paynent
regul ations of an order. The Act as enbodied in
Section 7 CFR Section 900.32 regarding informal rule naking,
specifically only authorizes informal rule nmaking for non-price
issues. |'Il quote it, "USDA nay elect to use informal rule
maki ng procedures under 553 of Title 5, United States Code, to
amend Federal M Ik Marketing agreements and orders, other than
provisions that directly affect mlk prices. In making this
determ nation, consideration shall be given to the nature and
conpl exity of the proposal, the potential regulatory and
econom c inpacts on affected entities, and any other rel evant
matters."
Thi s requested notice and coment provision, which is

553, as in Reg. 900.32, this notice and comrent provision would
clearly affects blend prices, mlk prices to producers, and
it's a provision, which, if it had been pre-submtted to the
Departnent in a proposed order, would not have been noti ced,
because it's plainly, explicitly, not authorized. So |I object
to it and we should not hear it in the proceeding.

MR. ENGLI SH:  Your Honor, there's a whole lot in this
proceedi ng that is extraordinary.

JUDCE CLI FTON: Go ahead.

MR. ENGLISH:  Chip English. There's a whole lot in this

proceedi ng that's extraordi nary, including what one m ght have
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said shoul d have been in included in the hearing notice of an
inproper and illegal attenpt to maintain quota at the expense
of out-of-state dairy farmers, to maintain quota that's not
consistent with the Federal Order statute with respect to
recogni ze quota value. There's no harmin this witness at this
poi nt, testifying about what could be done, and we can have
| egal argunent about what that could be. If we're going to
say, we're going to argue about what may or may not be
permtted, then we mght as well go back to Day 1 and start
argui ng about whether the Hearing Notice should have been
i ssued. Because the fact of the nmatter is, Proposal 1, in our
view, plainly relies on a |anguage that does not amend the
AMVAA, unli ke what was done by Congress back in 1965 and 1970,
that led to provisions on Exhibit C of Exhibit 146 that covered
two full pages of text that don't exist today. And that's
because Congress knew how to nodify uniformprices and they
didn't do that now So if we're going to nake the argunent
that you can't testify on page 17 about this possibility of
sonet hi ng being done, or nmaybe a nodification to it that could
cover it under formal rule making in sone way, then -- then we
m ght as well be arguing all day |ong about whether any
provi sion should be heard at all, and we have not done that.
And what's sauce for the goose is sauce for the gander.
The fact of the matter is that, yes, we have a Hearing Notice.

W don't believe that the statute renotely says anything |ike
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the co-ops want it to say, and if we want to say then,
therefore, that it should never have been heard, we coul d have
said that. The sanme argunent applies.

JUDGE CLIFTON: M. Beshore?

MR. BESHORE: Marvin Beshore. Just a very brief reply.
The Secretary had before himthe argunents which M. English
has stated now and rejected them and published the Hearing
Notice. This proposed nodification was not before the
Secretary. That's the difference.

JUDGE CLIFTON: Al right. Your very strong objection
M. Beshore, is noted. Very interesting for M. English to use
the | anguage "inproper and illegal”. You know, there's going
to be a | ot of work done in Agricultural Mrketing Service of
the U S. Department of Agriculture determ ning just what is
allowed and is not allowed under the statute and everything
t hat has gone before us before today in interpreting it. |
have no idea what the ultinmate decision wll Dbe.

First of all, one of the key issues, as M. English
points out, is there is a great deal of difference between
opi ni ons about whether there's disorderly nmarketing in
California. That's a threshold issue.

This quota issue is so conplicated that | will gladly
entertain anybody's ideas about howto do it. M. Beshore,
your objection is noted, and it is a strong caution to the

Departnent that this suggestion may not be legal, but [|'l|
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still hear the evidence on it.
M. English, did you have anything further on that
I ssue?

MR, ENGLI SH:  No, your Honor, | think he can continue on
page 17.

JUDGE CLIFTON:  kay.

DR SCH EK: Ckay. This is a citation of |anguage,
Section 1051.91. The Adm nistrator nay, by notice and coment
rul e maki ng, prescribe a procedure or nmethod to equalize bl end
prices anmong producers by renoving fromthis order provisions
relating to paynent of quota, of a quota premumfor sone mlKk
and a non-quota price for other mlk. These terns are defined
In Section 1051.17.

JUDCGE CLIFTON: So Dr. Schiek, when you said this is a
citation, what this truly is is, as you said on the previous
page, proposed | anguage?

DR SCH EK: Proposed | anguage, that's correct.

JUDGE CLIFTON: And it's proposed | anguage that wasn't in
Exhibit 1.

DR SCH EK: Correct.

JUDGE CLIFTON: And it was devel oped while we were here at
this hearing?

DR SCH EK: It was.

JUDCGE CLIFTON: Ckay. Al right. You may continue to read

on page 17.
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DR. SCH EK: Al though the efforts of the dairy industry and
regulators in California have not resulted in a solution to the
quota problem these efforts have been constrained by state | aw
t hat does not constrain USDA s innovation in finding
alternative ways to "recogni ze quota val ue".

We have not found a consensus solution that addresses
all the concerns we have outlined in the relatively short tine
since USDA received the Cooperative proposal. Cdearly,
California producers are on a regulatory train that perpetuates
a formof the current quota system But given tinme, USDA may
come up with solutions. W have, however, considered another
sol ution.

For exanple, quota certificates could be converted to
freely negotiable instrunents unrelated to mlk or SNF
production, having the same total econom c val ue of quota
espoused by cooperatives' witness, M. Lon Hatamya. Before
proceedi ng, which we shoul d note, however, that the current
quota price of $525 may overstate value of total quota. 1In a
recent publication, Dan Summer and Jisang Yu called The
Agricultural Act of 2014 and Prospects for the California Pool
Quota Market, fromthe Journal of Agribusiness, Fall 2014,
pages 193 through 2006, Exhibit G --

BY MR ENGLI SH
Q 206, not 2006.
A, Sorry, 293 through 206, Exhibit G observe that the
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rise in quota prices during the spring and summer of 2014 nay
be attributed to a producer perception of lower risk in quota
ownership due to the FarmBill (page 204). The authors also
suggest that if an FMMO produces higher mlk prices, the value
of quota will dimnish and the opportunity of plants or
producers to depool in an FMMO woul d al so di m ni sh quota val ue.
To ny understanding, the view of Summer and Yu seemto
suggest that M. Hatamya's calculation of total econom c val ue
of quota is probably nearly as high as it can get. The fact
that interest rates are currently | ow would also drive up quota
prices, since it takes a greater investment to produce a target
I ncome stream when interest rates are | ow than when interest
rates high. However, the purpose, for the purpose of
constructing an exanple, we use M. Hatamya's estimate. Thus,
the total econom c value of nearly 1.2 billion which creates --

JUDGE CLIFTON: 1.2 billion what?

DR. SCH EK: Dollars. Plus the total econom c val ue of
nearly $1.2 billion, which creates for all quota owners an
annual income stream of $139, 329, 759. 23 (Exhi bit 54, page 16).
That is the annual payout at variable quota rates with sone
paynments adjusted for farm/location or RQA's. Converted to
equal nmonthly installnents, the quota payout total
$11, 610, 813. 27 per nonth.

Several w tnesses, including M. Hatam ya, |ikened the

guota investnment and payout to an annuity. An annuity is a
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simlar asset providing an income streamover tinme froman
annuity price investnent. An annuity investor may determ ne
what income streama fixed investnment will produce over
vari abl e durations of annuity payouts, or determ ne what anpunt
of annuity investment is required to produce a targeted incone
streamover a targeted period of time. For quota in the
aggregate, we know the quota investnent val ue, approxinately
$1.2 billion, and the periodic incone stream paynent,
approximately $11.6 mllion per nonth, so the full economc
val ue of the quota can be recognized by an annuity cal cul ation
to determ ne the number of nonths of payout of $11.6 million
needs to be made to conformto the full $1.2 billion current
econom ¢ val ue.

Fortunately, the calculation required is nmade fairly
si npl e by banking website annuity cal cul ators, such as the
cal cul ator on the bankrate.comwebsite. For the calculation, a
growmh rate is also required. W used an investnent growh
rate of 0.01 percent because of low, of current |ow interest
rates and the need to inpute a conservative |ow risk investnent
for this purpose. Any inputed growh rate would project an
increase in quota prices and thereby total economc val ue as
defined in this exanple. Quota provides an incone stream and
not necessarily investment growth, so we use a nom nal growth
rate in the annuity calculator. Thus, on the annuity

calculator, the starting principal is $1,163,388,061.50. The
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wi t hdrawal anount is $11,610,813, and the growth rate is 0.01
percent. The solution to the inquiry, length of payouts is
8.36 years (Exhibit H. |In other words, recognition of the
val ue of quota can be fully acconplished by a payout over

8 years and 4 nonths of exactly the sanme nmonthly anmount now
being paid to quota owners.

The sum of such value could be designated an obligation
or debt of the California MIk Pool, except USDA should stil
deal with out-of-state mlk in an appropriate way and paid out
as a formof annuity over a period of about 8.4 years. An
illustration of this is shown on the annuity cal cul ation from
t he bankrate.com website, which is attached, and that's
Exhibit H  The anount paid each nmonth to retire the debt in
this illustration is exactly the ambunt that is paid out each
month in the formof quota premummlk prices, as cal cul ated
by M. Hatam ya.

As we noted throughout this testinmony, quota remains
difficult to incorporate into an FMMO. The sol ution contai ned
in Proposal 2 sought to reconcile the issue of -- and this is,
shoul d be changed from "reconciling" to "recogni zi ng" quot a,
wth the need to pay producers uniformy and avoid putting up a
trade barrier by forcing out-of-state producers to receive the
overbase price. In our view, Proposal 1 has the shortcom ngs
of its mandatory pooling aspects, its perpetuation of

non-uni form paynment to producers, and its denying the
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traditional order blend price to out-of-state producers. W
have | ooked at options other than what was contai ned in our
proposal as a way to recogni ze quota value. The annuity
proposal discussed above is one such exanple. Dairy Institute
does not endorse this particular solution at this tine, but it
illustrates that there are solutions that recogni ze quota val ue
W t hout unendi ng perpetuation of non-uniformblend prices to
producers.
BY MR ENGLI SH

Q Now, at the very end of your statenent on page 20 you
have six end notes, and has becone the custom now, we're not
asking the court reporter to transcribe those into the
transcript, it will just carry over with Exhibit 145, correct?

A. Correct.

Q Ckay.

JUDGE CLI FTON:  Just to summarize the end notes,

Dr. Schiek, it appears that all but one of themare references
to the California Department of Food and Agricul ture website;
is that true?

DR. SCH EK: | actually believe that all of themare
references to the -- well, they are all references to that task
force on quota from 2007. There's one, the California Dairy
Revi ew Publication, that was a separate wite up of the sunmary
of what took place and what's in those other exhibits.

MR, ENGLISH. But all of that is actually part of Exhibit A
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to 146, correct?
DR SCH EK: Correct.

MR ENGLISH So the end notes are there, but frankly,

your

Honor, it is all part of the exhibit. As we were devel oping

things, we ended up adding that.

JUDGE CLI FTON: Excellent. Al right. So M. English,

what | would like to do next is go back through and have

Ms. Frisius and | coordinate on the little changes that were

made i n Exhi bit 145.

Do you want to begin that process or shall | begin with

what | noted?

MR ENGLISH. Well, maybe we could do it together for

efficiency purposes, and I'I|l start on a page and say that's

what | have, and then you can chime in, does that nake sense?

JUDCGE CLI FTON: Excellent. So Ms. Frisius, you are ready

to copy regarding Exhibit 1457

MR. ENGLISH. And | have got one on page 1, the fifth line

down, he read,

79, pool quota came about as a neans of conpensating

as | mentioned in earlier testinony, Exhibit

producers.” So unless Dr. Schiek disagrees with me, | would

propose we insert the word "a" between "as" and "neans".
DR SCH EK: | would agree.
JUDGE CLI FTON:  Done.

MR, ENGISH And that's what | have on page 1, your Honor.

JUDGE CLIFTON: Al right. That's all. 1 didn't even have

6662

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

that one. Well, you are going to get to chinme in here, because
| don't have any for until --

JUDGE CLI FTON: | have page 2.

MR, ENGISH | don't have anything until page 7, your
Honor

JUDGE CLIFTON: Al right. So page 2, the third line up
fromthe bottom Dr. Schiek, you read that |ine on "how the
i ndustry could be successful in the face of nounting
environnental challenges"” and so there's an insertion of the
word "of" after the word "face". Do you want that?

DR. SCH EK: Yes, | do.

JUDGE CLI FTON: Ckay. Done. Then, | also have nothing --
| have sonething on, yeah, page 7 is the next | have.

M. English, what do you have?

MR. ENG.ISH | believe he omtted the word "other" in the
next to the | ast paragraph, in the |ast sentence of the
paragraph that starts "we next exam ne" the |ast sentence in
the parenthetical he said "or any simlarly situated operation”
so | think it should be "other" should be inserted and it
shoul d be "situated" not "situation".

JUDGE CLIFTON: Ckay. So | see "other".

MR ENGLISH: | know, but | don't think he read the word.

JUDGE CLIFTON: Ch, | see. So there's nothing wong with
the exhibit.

MR. ENGLISH. There's nothing wong with the exhibit, but I
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don't think he, | mean, he didn't read the word, and then |
think "situation" should be "situated"

JUDGE CLIFTON: Al right. So, | agree. Dr. Schiek, on
page 7, seven lines up, would you like the word "situation" to
be made into "situated"?

DR SCH EK: Yes, | woul d.

JUDGE CLIFTON: Al right. And would you read that
sentence one nore time?

DR. SCH EK: W see at |east two additional problens with
the cooperatives' treatnment of quota as applied to that
operation or any other simlarly situated operation that is
| ocated out-of-state and ends up being fully regul ated under a
new California FMVO

JUDCGE CLI FTON:  And M. English, where do you have your
next one?

MR. ENGLI SH: Next one | have on page 8, your Honor,
think he omtted the word "California" he read the word
"California” and it is not in the text, so |l want to see if
that's what he wanted to say. This is the only full paragraph
on the page, Dr. Schiek, so up fromthe bottom about six |ines
when you read you said "so in exam ning those transactions
bet ween" you inserted the word "California dairy farnmers" which
| think is correct, but |I just wanted to make sure you i ntended
to insert the word "California" there.

DR SCH EK: | did.
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JUDGE CLIFTON: Ms. Frisius, do you see where that is? A
right. We're six lines up fromthe bottomon page 6, and we're
going to insert the word "California” prior to the word "dairy
farners". And so, Dr. Schiek, just read that sentence again
pl ease.

DR. SCH EK: So in exam ning these transactions between
California dairy farners and out-of-state pool distributing
pl ants, we conclude that such plants and the dairy farners who
supply them nust be subject to the traditional FMMO bl end
price program just |like out-of-state dairy farmers whose mlKk
i's pool ed under the order.

MR CARMAN.  Your Honor, you were on page 8 not page 67?

JUDGE CLIFTON:. We were on page 8. Did I say 6? [|'mso
sorry, thank you, that helps a lot. No wonder she coul dn't
find it. Sorry, M. Frisius.

MR. ENGLISH. | have nothing el se on page 8, and ny next
are on both on page 10.

JUDGE CLI FTON: | agree.

MR. ENGLI SH And he actually said at the time that it
should read this way, so on page 10, in the full, the only ful
par agraph on the page, the fourth Iine he said "Exhibit 1" he
inserted the word "1" and said the word "1" should be or the
number 1 should be inserted.

JUDGE CLIFTON: Do you agree, Dr. Schiek?

DR SCH EK: | do.
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JUDCGE CLIFTON. Al right. So, Ms. Frisius, fourth line
down, where the word capital E "Exhibit" begins the line, we'll
add a nunmber, Arabic "1" to refer to Exhibit 1.

MR. ENGLI SH. And then the sane paragraph, your Honor, four
lines up fromthe bottom | think he even said "I want to
insert the word who", so "paynent provisions of the Act are
satisfied because the producers who are electing to be paid
differently.”

JUDGE CLIFTON: Ms. Frisius sees it. Yes. W'Ill make that
correction. And then just read that line, if you would,

Dr. Schiek, starting with "payment provisions of the Act".

DR SCH EK: Payment provisions of the Act are satisfied
because it is the producers who are electing to be paid
differently.

JUDGE CLIFTON:  Good.

MR. ENGLI SH: So then on page 11, the second paragraph or
the first full paragraph after the carry over paragraph, |
think you corrected sonething and then you al so read sonet hi ng
correctly differently fromwhat's in the text, and it is, they
are both in the last three lines. So the third line up from
that you said "which would be any California producer whose
mlk as opposed to a farmbeing received at a California plant”
| don't want to picture the whole farm being received, that, so
the word "m | k" should replace the word "farni, your Honor

JUDGE CLIFTON:  Yes, and Ms. Frisius has it. Done.
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MR. ENGLI SH: The next line down | think he read nore
grammatically correctly, "producers are in unless they choose
irrevocably to opt out” so he noved the word "to" from before
“irrevocably" to after the word "irrevocabl y".

JUDGE CLIFTON: Al right. So we just strike the word "to"
where it is and wite it again just before the quotes and
that's so as not to split an infinitive. This is getting
really good. Dr. Schiek, would you begin to read fromthe
wor ded words "whi ch woul d* and just read fromthere to the end
of this paragraph

DR SCH EK: kay. Which would be any California producer
whose mlk is received at a California plant. So producers are
in unless they choose irrevocably to opt out in witing before
the first day of the nonth.

JUDGE CLIFTON:  Good.

MR, ENGLISH. Al right. W can decide where the
infinitive got split another day. | have nothing el se on
Page 11, your Honor, and | have nothing on page 12, but | have
some things on page 13.

JUDGE CLIFTON: Al right. You may proceed.

MR. ENGLISH. So on page 13, in the first full paragraph
again, after the carry over paragraph in the fourth |line down
in the parenthetical, it reads, "right now, in |ight of Oregon
history" and | believe he inserted the word "the" "in |ight of

the Oregon history."

6667

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDGE CLIFTON: Is that how you want it, Dr. Schiek?

DR SCH EK: That -- yeah, | think adding a "the" in there
i's hel pful.

JUDGE CLIFTON: Al right. Do you see where he is,

Ms. Frisius? Good. That's done. (In light of the O egon
hi story.)

MR. ENGLI SH: The next paragraph down he noted these
corrections at the tine, instead of saying "CDFA Exhibit 61" he
said CDFA, "Exhibit 61 by CDFA, Table AB."

JUDGE CLIFTON: Yes, Ms. Frisius has it. So just read that
first part of that sentence for us, Dr. Schiek

DR SCH EK: Exhibit 61, by CDFA, Table AB, shows.

JUDCGE CLI FTON:  CGood.

MR. ENG.ISH And then simlarly two |lines down fromthat,
the clause the carries over that says "then 35 percent of the
total production” he inserted the word "quota" after
“production” so "35 percent of the total production quota".

JUDGE CLIFTON:  And Dr. Schiek, is that how you want it?

DR SCH EK:  Yes.

JUDGE CLIFTON: So we insert after production "quota" and
then put the period. And Ms. Frisius has it. Wuld you just
read that sentence that begins on the |ine above with the word
farnmers?

DR. SCH EK: Farners with nmore than 50 percent of the

solids production hold less than 35 percent of the tota
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production quot a.

JUDGE CLIFTON: Al right.

MR. ENGLI SH:  Your Honor, | have nothing el se on page 13,
and the next one | have is on page 16. So | have nothing on 14
and 15.

JUDGE CLIFTON: | have a tiny one on 15. Dr. Schiek, the
first full paragraph, in the fourth Iine dow, you have a Roman
numeral | for Class and | think you neant that to be Arabic.

DR. SCH EK: That should be Arabic, that's correct.

JUDGE CLIFTON: Al right. So we'll just strike the Roman
nuneral | and nake an Arabic 1 so that any reference to dass 1
in this paragraph has the Arabic 1. M. Frisius has it.

MR. ENGLI SH. So the next one | have, your Honor, is on
page 16, and it's the, again, what | keep calling the first
ful | paragraph, but the paragraph after the carry over, and it
Is the sentence that starts "so is it just producer prices by
qguota” and in the next clause he said it should correctly read
"quota holders Class 1 SNF vol unes” so inserting Cass 1,
Arabic 1, in between "holders" and "SNF'. Is that correct,

Dr. Schiek?

DR SCH EK: As | look at that, | really think that should
be Roman nuneral, because we are really tal king about
Federal Order now.

MR. ENGLI SH: But, all right. So | got the wong 1 between

the Arabic and the Roman, but I'mright you want to insert the
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words "Class |".

DR SCH EK: dass |, yeah, after "quota hol ders" and
before "SNF vol ume".

MR ENGLISH. Okay. But it is Cass | then because you are
| ooki ng at Federal Order, okay. Sorry to confuse you.

JUDCGE CLIFTON: So all we're adding then, Dr. Schiek, is,
two things, Class and |?

DR SCH EK: Correct.

JUDCGE CLIFTON: And it goes just after "quota hol ders".

All right. M. Frisius has it.

MR. ENGLI SH: And then |I have nothing el se on 16, not hing
on 17, 18, | have only one on 19.

JUDGE CLI FTON: But | have sonething else on 16. On the
| ast paragraph, which is not a full paragraph, | don't see
anything at all in that paragraph. | think I nmust have used it
to mark ny place when M. Beshore objected. Ckay.

MR. ENGISH. So I have nothing on 17 or 18, your Honor.
And the next thing I have is on 19, when he changed reconciling
to recogni zi ng.

JUDGE CLIFTON: A couple of things on 18. | got lost in
the grammar in the first paragraph. |, particularly the
sentence that begins with "thus".

DR. SCHEK Is this on 18 or 19?

JUDGE CLI FTON: Page 18.

DR SCH EK:  Ckay.
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JUDGE CLIFTON:  First full paragraph. |If you could just,
to yourself, read it, Dr. Schiek, and tell me if you can do
anything to inprove the granmar so that it flows better.

DR. SCH EK: | think the word "of", "thus the tota
economi ¢ val ue" should be "is" "nearly 1.2 billion, which
creates for all quota owners an annual income stream of" what
it is, 139,329, 000.

JUDGE CLIFTON:. Geat. W just needed a verb. Al right.

Ms. Frisius, do you see where that is? Al right. W're

striking the word "of" and we're putting in "is", and that is
inthe sixth line dowmm fromthe top, on page 18. So just read
nme that sentence, Dr. Schiek, beginning with thus.

DR SCH EK: Thus, the total economc value is nearly 1.2
billion, which creates --

JUDGE CLIFTON: Billion what?

DR SCH EK: Excuse ne, $1.2 billion which creates for al
owners --

JUDGE CLIFTON: Start again.

DR. SCH EK: Ckay. Thus, the total economc value is
nearly $1.2 billion which creates for all quota owners an
annual income stream of $139, 329, 759. 23, Exhibit 54 page 16.

JUDGE CLI FTON: CGood. Thank you. And then the only other
thing that | heard you add as you read it is in the next

par agraph, the fourth line up fromthe bottom you read the

word "quota" before "investnent value". And do you want us to
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put it in the exhibit?

DR SCH EK: Ckay. Were -- which paragraph am|?

JUDGE CLIFTON: So you are in the second paragraph on
Page 18, fourth line up fromthe bottom you read the word
"quota" before the phrase "investnent value". Now, naybe you
don't need it because the first part of your sentence says "for
quota in the aggregate” so we don't really need it, do we?

DR SCH EK: | agree, we don't need it.

JUDGE CLIFTON: W don't need it. Ckay, good. So nothing
el se on that page. M. English?

MR, ENGISH So | have one |ast one, which is on page 19
and he effectively already nmade the correction, it is in the
bott om paragraph, second line, next to the |ast word before
quota, the exhibit says "reconciling" and he said it should be
"recogni zi ng".

JUDGE CLIFTON: Ms. Frisius, do you see that?

MS. FRISIUS: Uh-huh

JUDGE CLIFTON: Good. Done.

MR, ENGI SH: And unl ess you have anything el se, your
Honor, that's all the changes or corrections | had.

Dr. Schiek's raising his hand.

JUDCGE CLI FTON:  Dr. Schiek?

MR ENGLISH It is a new one, you have the w tness wanting
to say sonet hing.

DR SCH EK: Yeah, in the proposed | anguage on 17, very

6672

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

last line of that it says Section 1051.17, | believe should be
.11, 1051.11.

JUDGE CLI FTON: Do you want to check that out, M. English?

DR SCH EK: | think when | was witing it | may have been
| ooki ng at someone el se's proposal.

MR ENGLI SH  Well, 17 is reserved, so therefore, | don't
think we want to refer toit. 11 is the definition of
California quota programand producer quota, so | think 11 is
correct, your Honor.

JUDGE CLIFTON: Al right. So Ms. Frisius, we're on
Page 17 at the end of the proposed | anguage and we're striking
the .17 and nmaking it be .11. Done.

JUDGE CLI FTON: CGood catch. The only other thing | would
like to do, just for the benefit of those using the exhibit, on
page 19, in the mddle of the page there's a paragraph that
includes an illustration of this is shown on an annuity
calculation. And you told us where to find it, Dr. Schiek, and
| would like for us to wite it in on this exhibit on page 19.
You told us it was Exhibit H so | want to nake sure that's it.

MR ENGISH It is, your Honor.

JUDGE CLIFTON: Al right. Then | would like us to insert
there after the word "attached”, we'll just insert "Exhibit H
of Exhibit 146". Done. Al right. Thank you, M. English.

MR. ENGLISH Al right. Your Honor, | do have sone

additional direct. | note we have been going, we took an early

6673

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

first break, so | think we have been going for an hour and 45
m nutes now, so depending on people's |likes and dislikes, |
wonder whether, and especially the witness, but everybody el se,
whet her it nakes sense to take our |unch now then I can finish
the direct after lunch. And that al so gives people a chance to
| ook at the testinony and cone up with cross-exan ne and maybe
there wll be a mnute or two shorter, or maybe a mnute or two
longer. But | do know we have been going an hour and 45
mnutes, at a it's been pretty intense | think for the court
reporter. So at a mininum | would say we take a 15-mnute
break, then the only question is do we take the lunch break
I nst ead?

JUDGE CLI FTON: kay. | agree that we need a break. |
want to know fromfirst M. Beshore and then Ms. Hancock,
whet her you would prefer, I'mgoing to ask for show of your two
hands, whether you would prefer |unch now or just 15 m nutes.
If we take just 15 mnutes then there will be nore direct
before you go to lunch. So M. Beshore and Ms. Hancock, the
first vote is you want 15 mnutes, the second vote is you want
lunch. Do you want 15 mnutes? Do you want |lunch? GCkay. Do
you want lunch? Yes, they would prefer |unch

Thank you, M. English, for letting the people who are

i mpacted the nost choose. So let's see, please be back and
ready to go at 1:40. 1:40.

(Wher eupon, the lunch recess was taken.)
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MONDAY, NOVEMBER 9, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 1:44. Let's see,
Dr. Schiek, he was here and he just disappeared. Very good.
Thank you, Dr. Schiek, for returning to the wtness stand

Before you begin, M. English, and I know we're about
to have cross-exam nation after you finish your direct, | had a
t hought during lunch that | would just like to share with you.
Wien | was ruling on M. Beshore's objection, | mentioned the
termdisorderly marketing. | think a threshold question, even
before the Departnent considers that issue when it determ nes
what' s aut horized under the Act, is whether it needs even to
find the condition of disorderly marketing or whether it needs
nerely to find that sonething wll pronote orderly marketing in
California and/or el sewhere. | don't know. | don't know what
the answer is. There are so many very inportant questions
about what the Act authorizes that are going to have to be
dealt with and that's just the beginning of it all
All right. M. English?

MR. ENG.I SH. Thank you, your Honor.
BY MR ENGLI SH

Q So as we begin your additional direct, Dr. Schiek, I
t hi nk we have al ready discussed in Exhibit 146, A through F,
but we haven't spent anytine yet on Exhibits Gand H So coul d
you again tell us what Exhibit Gis?

A, So Exhibit Gis a copy of a journal article that
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appeared in the Journal of Agribusiness, Fall 2014 issue,
entitled "The Agricultural Act of 2014, and Prospects for the
California MIk Pool Quota Market. And that was witten by
Dani el Summer and Ji sang Yu.

Q Had you read that before this proceedi ng?

A | had. | actually was asked to review it before it was
put in for publication.

Q \What does that nmean exactly?

A. | was contacted by the editor of that, of this
particular issue of the Journal of Agribusiness and he asked me
to submt a review of the article.

Q And did you do so?

A | did.

Q And then turning to Exhibit H which is the annuity
calculator. Could you walk us through, I nean, | know you
tal ked about it in the testinony, but could you wal k us through
how this works, if it is sonmebody could duplicate it or nake
changes if they wanted to and run it. So this starts on
Page 43 of the exhibit, so could you wal k us through it?

A, Sure. Just off, this is Exhibit H and in Exhibit 146,
just to say at the outset there are a |ot of different
financial web sites out there, | think CNN has one, Yahoo has
one, bankrate.comis the one that this one refers to. And in
all those, there's certain financial calculators, you can have

a calculator that determ nes your, what your 401k m ght growto
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good gi ven enough tinme and enough noney, and there's others
that cal cul ate savings rates to achi eve sone sort of savings
goal, and they are usually categorized in different ways. Like
there is a car finance paynent applicator, there's a home
nortgage cal cul ator, there's any nunber of things. Under the
category at the bankrate.com you would click on, if you | ook
on Exhibit H and you | ook at near the top there's three or
four words there, hone, rates, calculators, and nobile. |[|f you
click on the calculators button, it gives you a whole bunch of
different financial calculators, and they are grouped by area.
So this one is in the investnents area or investment area. And
what you do, if you are interested in the Iength of the payback
period, which is kind of what we were looking at in this
exanple, we had this sort of starting principal value which was
based on the selling price of quota and the anobunt of quota out
there. And then we -- we |ooked at the w thdrawal anmount as
being the nonthly quota paynent that's, you know, historically
been made or sonething very close, or an average paynent, it
varies a little bit fromnmonth to nonth, but we | ooked at a
fixed nunber. So we put that nonthly quota payment in as the

w t hdrawal anmount, where again, that's a nonthly paynent,
nont hl y amount that pays out on quota. So the interval between
withdrawal s is nmonthly. The starting principal was that,
nearly $1.2 billion worth of quota, that was actually 1.163 and

change, billion dollars.
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And then we used a nomnal growh rate. Because |
think as | pointed out in the text, the testinmony using a
| arger growh rate actually increases the value of the quota,
and so the point here was to |l ook at quota's currently worth
and how long it would take to pay it back at this particular
rate. So you input those four itenms, the wthdrawal anount,
the interval between withdrawals, the starting principal, and
the growth rate, and then you cal cul ate and the answer cane
back, it's 101 nmonths, which | think is 8 years and five
months, or 8.4 years on a decinal basis. So that's -- that's
all that showed was just an exanple on how to sort of calculate
an annuity payout based on the value of quota.

Q And were you here for the testinony of Annie AcMody
with regard to quota?

A | believe | was.

Q Yeah. And so is this consistent with what she
testified about, about what annuity would be worth if you
bought the quota and what it would do, how long it would take
to pay it off, if you bought a pound of quota?

A, To ny recollection it was, yeah.

Q So you have discussed the Dairy Institute of
California's evolution on what it submtted and what its been
doing at the hearing. Can you describe how these docunents,
especi ally Exhibit 145, got created?

A, Yes. So Exhibit 145 1 would describe as really an
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attenpt, at least the first part of the document was nore of an
attenpt to describe how we thought about things as we were
preparing it proposal for this proceeding. And so it draws on
t he neetings, the group neetings that we had wth nenbers of
our working group to think about how a Federal Order m ght work
for California. But, you know, as terns of putting this
docunent together when we, especially when we, after we heard

t he USDA economic, prelimnary econom c analysis, we began to
think, you know, our goal was not to see quota di sappear
quickly with -- with little value to producers. So we began to
think of alternatives, and met as a group the fol ks who have
been here pretty nuch at every hearing, we nmet as a group and
di scussed how we m ght come up with an alternative way of
recogni zi ng quota value fromwhat we originally proposed. And
so in kind of working through our thought process, the group,
nmenbers of the group gave ne a lot of input, a |ot of
suggestions, but the docunent was ny final work product. | had
to decide what | was going to put in and what | was not going
to put in.

Q So | want to turn for a few mnutes and tal k about
Oegon. And I'mgoing to start with, obviously | want to know
where you canme fromon it in ternms of our devel opment of
Proposal 2. So based upon your reading of what the Departnent
did back in 1969, so how USDA get to the conclusions it

ultimately reached wth respect to that O der?
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A Yeah.

JUDGE CLI FTON: Yes, let ne hear the objection, M. WV ahos.
You are wondering how Dr. Schiek is going to know how USDA nade
its determnations, but I'lIl hear it fromyou.

MR, VLAHOS: You correctly guessed. John VI ahos, by the
way. |'mgoing to object on the grounds specul ati on because it
calls for the witness to speculate what was the in mnd of USDA
when they nmade this decision.

JUDCGE CLIFTON: | note your objection. There may be sone
obj ective observations that Dr. Schiek can make from history,
but I think, M. English, you at |east need to reword your
questi on.

MR ENG.I SH:  Sure.

BY MR ENGLI SH

Q D dyou, in preparation for Proposal 2, and ultimtely
for this testinony, did you study the decision on proposed
mar keting agreement and order that you have cited in your
testinony for Oregon?

A | did.

Q Ckay. And further, in light of what was proposed
Proposal 2, in light of that reading of actually what the
Secretary said, what did you take fromit?

A, Sure.

MR, VLAHOS:  Your Honor, John VI ahos again, I'mgoing to

object to the question. It's just a rewording and it suffers
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fromthe sane infirmty. He's asking, he's reading it, what he
drew fromit, and that's speculating. |If he's going to say
what the USDA thought about it, | still think it is

obj ect i onabl e.

JUDGE CLI FTON:  Your objection is noted but overruled. The
difference here is now he's focusing on what he reads in the
deci sion which is published, and we can all try to say what we
take fromthat. | know we have had objections in the past that
only the Secretary should tell us what the Secretary said. But
here, I'll hear what the wi tness believes.

Vell -- welconme. Let ne interrupt. W have a new
arrival. Wuld you identify yourself for the record?

MR. RICHMOND: Thank you, your Honor, very nuch.
WlliamRichmond, RI-CHMOND, with USDA AVS Dairy
Prograns. Please forgive ny tardiness. Good to be here.

JUDGE CLIFTON: On, you are not tardy, we're just so glad
to see you. M. Becker, | don't think |I took your appearance
this norning either, so | should do that now.

MS. BECKER  Lauren Becker, Attorney for USDA

JUDCGE CLI FTON: Thank you. Al right. And | just, because
I['mdoing this, | just want to note that shortly after each
participant identified hinmself, Elvin Hollon arrived and has
been participating throughout.

MR ENGI SH: W thout dark gl asses.

JUDGE CLIFTON: Al right. So | interrupted. So |
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overrul ed the objection, and you may answer, Dr. Schiek, as
based on what the Secretary said, what was your take on it?
You nmay answer.

DR SCH EK: Ckay. Thank you. So as | |ooked at the
deci sion and how the Secretary responded, it seenmed there were
sone areas of note that the Secretary nade. One was that the
i nportance of uniformprices to all producers was sonet hing
that was referenced by the Secretary, and the inportance of
that, and equitably attributing uniformprices to producers in
the nmarket.

He al so tal ked about the issue of treating producers
differently dependi ng on where they shipped mlk to, whether
they were Oregon plants, whether they were | ocated, whether the
producers were inside Oregon or outside Oregon. And but they
al so noted that, you know, a quota programthe way Oregon had
run it, was was not -- not something that they felt was
authori zed by the Act. So instead, they noted that the Act
permtted or would permt producers to voluntarily, if they
desired to do so, assign their share of the uniformprice to
the State of Oregon for redistribution on the basis of the base
plan that was in effect in Oregon. So --

BY MR ENGLI SH.
Q SO tying that together then with page 10, would that be
ultimately, how does that connect rather than, how does that

connect ultimately to your statenent in the mddle of page 10,
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which is that the traditional blend value applicable to those
producers who el ect to be paid on a quota/nonquota basis w ||
be transferred to California Department of Food and Agriculture
for reblending and distribution to producers?

A Yes. So | think the argunment here is that in |ight of
what USDA' s decision was fromthat rule nmaking procedure, this
seened to be a way of dealing with quota that was nodel ed after
t hat same procedure, and that was, in the words of the
Secretary, the Act did not prohibit the Secretary from doing
this, fromjust having producers elect to assign their uniform
price receipts to the state for redistribution on the basis of
quot a val ue.

Q D d the group consider whether we could forego that
particular route and allow or make it such that the
Mar ket Administrator could stand in the shoes of CDFA there,
and therefore, we sinplify the process by having the Market
Admi ni strator nmake that distribution?

A. Yeah, | think, M. English, as a practical matter, in
some ways it would be easier if the Market Adm nistrator could
handl e all the noney. And again, | think we were erring on the
side of |ooking at howin this decision in 1969, how the
Secretary handl ed the issue of the Oregon base plan and that
they felt they had the, the Act pernmitted themto handle it
that way, so we put our proposal together on those same |ines.

But, you know, it mght be that handling it wthin the, having
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the Market Administrator handle it within, totally within his
authority, would be -- would be certainly an easier way to do
it.

Q And it could be a nechani smby which Congress neant
when it said reblend and redistribute proceeds to recogni ze
quot a val ue?

A Yeah, it could nean that. Yes.

Q Al right. At this tine, your Honor, | nove adm ssion
of Exhibits 145 and 146?

JUDGE CLIFTON: Didn't | do that already?

MR. ENGISH No, we went through all the corrections, but
we have not yet gone to the point of noving for adm ssion

JUDGE CLIFTON: M. Beshore?

MR. BESHORE: | have a conditional objection to the
admi ssion of Exhibit 145 and the testinony acconpanying it. It
is, and that is this. Early in this proceeding, it seens |ike
ages ago, our wtnesses were interrupted repeatedly with the
obj ection on behalf, fromM. English and the Dairy Institute
of California, that witnesses could not testify to what the
| egi sl ati on nmeans, and what the Secretary nmeans when he's
saying this, that, or the other. W didn't think that was an
appropriate objection, your Honor allowed the testinony.

My conditional objection is this. [If, in the decision

maki ng process, the Admnistrator, or ultimately the Secretary,

were to grant that objection any weight, that | would nove that
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Dr. Schiek's exhibit not be adnmitted and that his testinony,
which is replete, in fact, the only basic function of it is to
argue what the legislation neans, that it be stricken.

JUDGE CLI FTON: Thank you. Your objection is noted.
reassert -- oh, M. English, did you wish to be heard?

MR ENGISH | do. Oobviously, | can understand where
M. Beshore's comng from | would note what | think is a
distinction. And the distinctionis, we didn't talk about, we
tal ked about how the group evolved to a position. And the
testinony is about how we got somewhere. We're obviously going
to have to argue the law. \Wether or not M. Schiek's
statenments about what the group thought were the |law, the point
of the testinony is to describe for the Secretary how we got
frompoint Ato point B. And in addition, how we devel oped or
why we devel oped a couple of alternatives. That is different
in scale than saying this is what the statute nmeans. Because
it's all about how we got to where it. That's the testinony
and that's why it should be adm ssible, regardless of the |ega
statenents. It is different.

But | accept, you know, if | understand the point. |If
there's | egal statenents in there and the Secretary shoul d do
it, and frankly, the Secretary is going to have to make his own
deci si on about what the |aw neans.

JUDGE CLIFTON: M. W ahos?
MR, VLAHOS: John Ml ahos. | don't think the distinction
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made by M. English is correct. Although in some instances Dr.
Schiek has testified howthey got fromAto B, thereafter, in
di scussing why Proposal 2 is proper and why Proposal 1 is not,
there's the sane kind of legislative interpretation that's
used, and it is not used solely for the purpose of how they got
the thought process of how they got fromAto B. If you
careful ly exam ne the entirety of this docunent, it is replete
wth testinony that is based on interpretation of statute.

JUDGE CLIFTON: | agree with you, M. Vlahos, there would
be no help fromExhibit 145 if it were conpletely
di s-associated with binding regulations or interpretations of
what's applicable under the statute. | repeat ny appreciation
of the objections, | think they are wonderful caution signs.
And | repeat ny determ nation that this is not a court
proceedi ng, and | wel come ideas, even those ideas that seek to
determ ne what the law requires. Utimtely, it is the
Secretary that nust nmake that ultimate determ nation, but | do
not think lay witnesses or expert w tnesses, or attorneys,
shoul d be barred fromgiving it atry. And that's what we have
got going on here. M. English?

MR ENGLISH | have, I"'mjust waiting to see whet her
there's questions before objection, and whether there's other
obj ections other than M. Beshore's conditional objection.

JUDCGE CLI FTON: Does anyone wi sh to ask additi onal

questions of Dr. Schiek regarding Exhibit 145 or 146 before

6686

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

det er mi ni ng whet her you have any objections to their being
admtted? No one. |Is there any objection of the adm ssion
into evidence, other than those already stated, of Exhibit 145?
There are no additional objections. Exhibit 145 is admtted
into evidence over objections.

(Thereafter, Exhibit 145 was

received into evidence.)

JUDGE CLIFTON: Is there any objection to the adm ssion
into evidence, other than that already stated, of Exhibit 1467
There are none. Exhibit 146, even though it wasn't
specifically targeted, it is, in fact, incorporated into
Exhi bit 145, so | also consider it being admtted over
objections. Exhibit 146 is admtted over objections.

(Thereafter, Exhibit 146, was
recei ved into evidence.)

MR. ENGLI SH: Thank you, your Honor. The witness is
avai l able for further exam nation.

JUDGE CLI FTON: Thank you. Wo would like to go first?
M. WV ahos.

CROSS- EXAM NATI ON
BY MR VLAHCS
Q First, your Honor, | would like to, on the record,
thank M. English for his courtesy in keeping nme notified as to
when Dr. Schiek would be testifying as to quota because |'m

obviously quite interested in the subject. And I thank
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M. English for that professional courtesy.

The second, | would like to nmake a little prelimnary
thing, your Honor, in that this proceeding, in fact, this
examnation is in the sense a grand de ja vu, because | got
involved with the dairy, legal side the dairy industry on
account of pooling and quota in defending it.

In the Spring of 1969, | wal ked into the office one day
as a young partner, and a senior partner said to ne, "How would
you like to defend a suit that attacks the Constitutionality of
the CGonsalves M1k Pooling Act?" | said, "Sure, what is it?"
H s response was not reassuring. He said, "Damed if | know. "

And now | find nyself, 46 years later, in exactly the
sanme position and who woul d have thunk it.

Anyway, good afternoon, Dr. Schiek.

A.  CGood afternoon, M. VW ahos.

Q Dr. Schiek, when you are testifying here today, you are
testifying on behalf of the Dairy Institute, are you not?

A | am

Q And the opinions that you are giving are not just your
own, but those of the Dairy Institute?

A.  They are.

Q Gkay. Just some prelimnary thing, a couple of
prelimnary things. |In the past, has it not been the position
of the Dairy Institute that quota is essentially a producer

issue and it's sonething it's about redistribution of producer
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funds that are not of concern to the Dairy Institute? Wuld
that be a fair statenent?

A, Yeah, | think within the context of the state program
we have viewed the quota as a producer program | think the
only tinme we have, times we have had objections has been when
it's inmpacted additional revenue generation by increasing
regul ated m ni num prices.

Q But interms of the quota programitself, can you cite
any tinmes the Dairy Institute actually took a position against
the quota systenf

A I'mnot aware of any.

Q Gkay. And you have been with the Dairy Institute how

A Since 1997.

Q Gkay. And when you got to the job in 1997, no doubt
you ascertained other prior positions had taken opposition to
the California dairy quota progranf

A, Yeah, when | first got to the Dairy Institute, | think
we had cone froma point where there had been a quota reform
bill, I think 1993, it becane effective in 1994, that
establ i shed the $1.70 or 19 and a half cent per pound solids
not fat, fixed differential. And | remenber there was concern
at that tine because sonme of the Class 1 prices were increased,
and that was an issue that Dairy Institute was very concerned

about. And | think the issue, the discussions at our neetings
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on a policy basis was concern about the attenpt to increase
regul ated mninmumprices to basically keep the quota program
goi ng.

Q And was there any formal position taken by the Dairy
Institute at that tine?

A. | think we had a formal position.

Q You think or do you know?

A. W had a formal position that basically said that we
woul d oppose price increases to acconmobdate quot a.

Q Ckay. You indicated that, in your testinony at page 1
that the Dairy Institute and its menbers did not set out nor
was it your goal, thisis a Dairy Institute and it's nmenbers
goal, to destroy quota; is that correct?

A, That's correct.

Q D d you, when you made that statement, recognize that
there were those who felt that by virtually the way Proposal 2
worked, that it would, in fact, destroy quota eventually?

A, Yeah. | believe that we understood, as | said in ny
testinony, that given what happened with the Oregon program
that quota woul d probably go away over tinme. Wat we didn't
understand was the analysis that basically indicated it would
occur nmore quickly. That was sonething we weren't aware of.

Q Well, we'll go into that nore |ater when we tal k about
it in later portions of your testinony. The first part of your

testinmony seens to be focused on various discussions and so
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forth of how the producers and others wanted to deal with
quota. For exanple, you talk about the early 2000's, producer
representative, this is on page 2, by the way -- and 'l try,
if I forget to mention what page |I'mtal king about, would you
rem nd me because | don't nean to not to |let you know what it
is?

A Sure, | will do that.

Q You state, it isinthe first full paragraph, "that in
the early 2000's, producer representatives fromdifferent
organi zations nmet to consider changes, including the
possibility of termnating the program”

Not hi ng canme of that, did it?

A, No, nothing did come of it.

Q In 2005, you mentioned that the M|k Advisory Board
conmi ssioned a study of California' s dairy industry, focusing
on how the industry could be successful and so forth, and hired
a firm MKinsey & Conpany, to study the industry; is that
correct?

A, Correct.

Q And in terns of dealing with quota, nothing came of
that, right?

A, That's correct.

Q You nentioned that one of the options put forward was
the idea of creating a debt obligation, and by the way, that's

on the top of page 3?

6691

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A.  Uh-huh.

Q One of the options put forth was the idea of creating a
debt obligation or bond that would be paid back fromthe pool.
Not hi ng ever canme of that?

A, That's correct.

Q You nention that there was a, also on page 3, that "in
2007, the Secretary of Food and Agriculture of California,
Secretary Kawamura, established an advisory committee to study
the situation of pooling and set forth various options to
explore if quota should continue, be nodified, or retire." And
not hi ng came of that, right?

A, That's correct.

Q You nentioned that "the quota review conmttee,"” this
is on the top of page 4, "the quota review commttee had an
executive sunmary and sort of voted on the issue.” Wat's
that, termnating quota?

A.  Yeah, they had three options to vote for, one was
| eavi ng quota unchanged, another was to nodify it in sone way,
another was to retire it or termnate it, | guess you could
say.

Q And they didn't reach the super majority, but the
majority of that commttee voted for quota to be unchanged; is
that correct?

A. Correct. There were six votes for unchanged and five

for retiring.
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Q ay.
JUDGE CLI FTON: Were are we?
MR. VLAHOS: Excuse ne, your Honor, top of page 4.
JUDGE CLIFTON: Al right.
MR VLAHOS: |I'msorry if | didn't mention that before.
JUDGE CLIFTON: No, you did, 6 to 5, all right. Thank you.
MR VLAHOS: Sorry.
BY MR VLAHCS:

Q The -- it said, the conmttee, you, on the second
par agraph, excuse nme, of page on page 4, you indicate that
"this committee tried to work out a nunber of options, but they
all considered them unworkable." 1Is that correct?

A. Correct.

Q Turn your attention to the top of page 6. First off,
the first paragraph, the second sentence says, "historically,
out-of-state farners' mlk was credited at the plant blend and
under the California State Order (CSO."

What evi dence do you have that out-of-state farners
mlk was actually credited at the plant blend?

A Wll, I think we had the testinony of M. Lightenberg
here at the hearing in ternms of how he was paid. If | renmenber
his testinmony, he tal ked about receiving the plant blend.

Q Qher than his testinony, anything el se?

A, In discussions with CDOFA, ny understanding fromthose

di scussions was that there was a credit, it was essentially a
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pass-through, a credit at the plant blend, and then a debit
back so that there was, there was no noney owed to the pool.
But in ternms of the actual pay prices, other than ny
understanding fromtal king to nenbers, plant blend is ny
under st andi ng what was bei ng paid.

Q It is your understanding. But other than what you have
testified to, you have no actual basis, evidentiary basis?

A. Correct. | have no paynment receipts or anything.

Q Thank you. Going through the process from which your
group, I'll just use that term vyour group, if you don't mnd
reached its conclusions on how they were going to treat the
I ssues in Proposal Nunber 2, you tal ked about your group's,
think it is the group's first thought that's on the top of
Page 7. Do you recall that; is that correct?

JUDGE CLIFTON: I've forgotten the first part of your
question, could you ask it again?

MR. VLAHOS: Excuse me, your Honor, | interrupted you and |
didn't nmean to, excuse ne. Do you want ne to proceed?

JUDGE CLI FTON: Yes. Wuld you ask your question again?

MR, VLAHOS: Certainly.
BY MR VLAHCS

Q | just want to refer you to the top of page 7 where it
says, "given our view that out-of-state producers nust be paid
the traditional blend, our first thought was that we woul d have

two pools or pool calculation, one would pay the full order
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price to out-of-state producers first, the remaining funds
woul d be apportioned to all California producers in the pool on
the basis of quota and non-quota prices that woul d be
cal cul ated after paynents to out-of-state producers had been
made. "

JUDGE CLIFTON: You read it a little different from what
Dr. Schiek wote. The beginning of that, "one would pay the

full order blend price" and you | eft out the word "bl end"

t hi nk.
MR. VLAHCS: Excuse ne, consider it inserted, | neant to
insert it.

JUDGE CLI FTON: Ckay. You may proceed, M. WV ahos.
BY MR VLAHCS

Q Yes. You indicated that under that proposal, the next
phrase that "no option for themto receive a traditional order
bl end," was that first thought rejected?

A.  Yes, as we began thinking about the inplications of
t hat .

Q And were the inplications based on two different
things, one was the out-of-state mlk conmng into California,
and the other dealt with the Arizona, issue of the plant in
Arizona?

A | think the out-of-state mlk comng in, M. Wl ahos,
was part of what got us to the first thought.

Q Ckay.
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A, And then the second thought was when we began thi nking
about these interactions with out-of-state plant, Arizona
pl ant .

Q Gkay. Your first thought would have taken care of the
out-of-state mlk comng in; is that correct?

A. Qur first thought woul d have, would have dealt with the
i ssue of paying out-of-state m |k producers a traditiona
Federal Order blend price.

Q And if there had not been that issue about the Arizona
pl ants, would that have been a sufficient way to deal with
out-of -state m|k?

A, If you are just looking at out-of-state mlk, the
out-of-state mlk question, yes. | think that woul d be
appropriate. | think we -- we had concerns about uniform
paynent of uniformprices to producers as an overarching
concern as well.

Q That overarching concern is based upon your
interpretation of what the Federal FarmBill |anguage neans; is
that correct?

A, Mre based on our thinking of what the Agricultura
Mar ket i ng Agreenent Act requires.

Q But that's based, the reason that you are focusing on
the agricultural, on the Act, is that you interpret the Farm
Bill provision as quote, "not amending the Act" and therefore,

all these provisions of the Act concerning uniformprices are
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still applicable?

A It's true, yes, that our thinking was that the Act was
not anended in the process of the --

Q And would your legal interpretation --

JUDGE CLIFTON: I'msorry, were you finished? That the Act
was not anended in the process of what?

DR SCHEK O the FarmBill.

JUDGE CLI FTON:  Ckay.
BY MR VLAHCS:

Q Then | asked you, if your interpretation of what the
FarmBill allows or permts is wong, your concern about your
first thought woul d al so be w ong.

A, I'mnot sure about that question. | think -- | think
t he concerns about out-of-state producers being able to
participate in the quota programwould still stand or their
| ack of being able to participate. So I'mnot sure | can agree
w th you on that second piece.

Q Perhaps | didn't make nyself clear. |'mjust saying,
suppose, suppose you were wong about what the Act required.
Let me back up. Maybe | can make this clear. | think what you
said that your original proposal is if essentially you had sort
of like a two pool systenf

A.  Uh-huh.

Q Were the out-of-state producers would be paid before

you deducted out the quota premuns and then the California
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producers be paid a blend after deduction of those premuns, is
that sort of the idea of the first proposal?

A If, | believe if | understand you, M. M ahos, | think
you are correct in that the out-of-state, the blend price would
be cal cul ated before any quota prem unms were w thdrawn.

Q kay. And you said even if, even if that were
permtted, there would still be a problem because there would
be the issue of non-uniformprices, correct?

A. | believe | said that non-uniformprices was our
overarching concerns -- one of our overarching concerns.

Q And what | was trying to get at is your feeling that
your overarching concern that there had to be uniformprices is
based on your interpretation of the Congressional |anguage in
the FarmBill; is that correct?

A | think, yes, it is based on the interpretation that
the uni form paynent, the uniformprices provisions of the Act
are still valid.

Q Ckay. And if you were wong about that, that that is
not the proper interpretation of the FarmBill, then your
concern about the fact that, that the two pool way of handling
quota would still violate uniformprice provisions of the Act
woul d al so be wrong?

JUDCGE CLI FTON: Don't answer that. Wen Dr. Schiek
clarified that he was concerned about provisions of the Act,

and then you asked himif his interpretation is wong about the
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| anguage of the FarmBill, which is not going back to the
Agricul tural Mrketing Agreement Act, | got confused.

MR, VLAHOS: Ckay. |If you got confused, that's enough for
me, I'll reword it.

JUDGE CLIFTON: Okay. So his concern is not just in
| ooking at that little phrase in the FarmBill, his concern is
he states in his testinony is about particularly two provisions
of the Agricultural Marketing Agreenment Act.

MR VLAHOS: Yes, your Honor.

JUDGE CLI FTON: Yeah, so if you can take all that into
account and ask your question, |'m okay.

MR. VLAHOS: Perhaps |'mnot clear, because as | understand
the witness' position, and the Dairy Institute's position, is
that the FarmBill did not amend the Act. And because it did
not amend the Act, those provisions of the Act concerning
uniformprices paid are still applicable. And ny point is, and
that's based on the idea that the FarmBill did not anmend the
Agricultural Act, which I'll call for shortness the Act.

My point is, if the farm if the proper interpretation
of the Congressional Act is that whether it expressly anended
it or not, it permtted --

JUDGE CLI FTON: Now, Congressional Act. O course they are
bot h Congressi onal acts.

MR. VLAHOS: The FarmBill. The FarmBill.

JUDGE CLIFTON: kay. Al right. Start again?
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MR, VLAHOS: If the FarmBill did, in fact, permt there to
be essentially two prices, a pool price that was, that was paid
after deduction of the quota premum then the provisions of
the Act, neaning the Agricultural Marketing, M|k Marketing
Act, would no longer be a bar to a two pool provision.

JUDGE CLIFTON: M. English, I'Il hear your comment.

MR ENGISH | think there's a nunber of |evels of
problens with the question. First, he didn't actually respond
to your issue, because you properly pointed out that there are
two sections of the Act, uniform paynents and trade barriers.
And second, it's not a question of whether, it's not just a
guestion of whether, it's not just a question of whether
amended the Act, it's also a question what the | anguage is
that's used. And | think the question is therefore, too
narrow y focused.

JUDGE CLIFTON: | agree. So | know, | know what you want,
it'"s just too conplicated to boil it down to that sinple a
question and answer.

MR. VLAHOS: You know what, your Honor, | think we're going
to boil it down in terns of our |egal argument, and naybe t hat
wll doit. But | want to identify, what I'mtrying to
identify here is what are the objections to the idea of this
two pool thing. Not that we propose that, but | want to know
what the objections are. The one | understood was the trade

barrier issue, and there are two subparts of that. One was
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m |k com ng out-of-state fromout-of-state producers, the
others dealt with the Arizona plant out-of-state, |'musing
those as just shorthand. So that was, that was one set of
t hi ngs.

So anyway |'mgoing to proceed on. | would like to
exam ne just for a noment, so that | can understand what the
concern about the Arizona plant. | know you have di scussed it
but could you explain for me so that | can further understand
what the problens are that you see?

DR. SCH EK: So, M. M ahos, | think if | can kind of boi
t hat di scussion down, | think there were a couple of
obj ections, but they were based on the fact that the first
obj ection, which is the out-of-state mlk objection, has to be
dealt with. So it's sort of built on that.
BY MR VLAHCS:

Q Ckay.

A, First premse. And then it's how two producers,
producer located in California versus a producer |ocated in
Arizona, how they would get treated under that, if you, if you
ki nd of kept the idea of quota overbase for California
producers, and now you have got this traditional blend for
Arizona producers, for exanple, in that. They have a different
price among producers serving a pool plant under the Order,
that was the first concern. The idea was that, there ought to

be a uniformprice -- our thinking, our thinking, what was

6701

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

gui di ng our thinking was this notion of uniformprices to those
producers. Then that rai sed another issue in our mnd. And
that is, now you have got, if you treat those producers the
sanme, you have got the two California producers, one shipping
to an Arizona plant and one shipping to a California plant, and
I'mnot, there can be differences there because of the location
of the plant. | accept that. But the kind of differences that
go with one being paid a blend and one being paid an overbase
price, for exanple, that raised another slightly different
uniformprice issue for us. And so the conclusion of that was
that this idea that all the California producers would be in
this quota overbase systemwe didn't think would work.

Q Gkay. And do you think it violated any provision of
the AMVA?

JUDGE CLI FTON:  AMAA?
MR VLAHOS: Didn't | say that?
JUDGE CLIFTON: Let's go with that, AMAA
MR VLAHOS: Yes.
JUDGE CLIFTON:  Ckay.
BY MR VLAHCS:

Q Al right.

A, Yes, again, | think we're seeing the uniformprices
provision as sort of the core, and that was, that was what was
gui di ng our thinking.

Q Gkay. Conmmencing on page 11
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JUDGE CLIFTON: | would like to just ask a question, if I
could, M. M ahos. Dr. Schiek, these are real life situations
currently existing; is that correct?

DR SCH EK:  Yes.

JUDGE CLIFTON: Al right.

BY MR VLAHCS:

Q There was discussion in both your witten testinony and
answer to questions by M. English concerning the O egon
program Now, can you explain what the Oregon program was?

A Yes, ny understanding of the Oregon programwas that it
was a producer-based program where dairy farmers were,
essentially had a base that was tied to their use, the usage of
their mlk and they received a certain price on that base
program that base plan, and then on the excess above that
base, received a different price, a | ower price.

Q Gkay. And was there, in that program was there any
Congressi onal authorization for that progran?

A. | don't believe so, no.

Q kay. Not getting into what it exactly provides, but
there was nothing like the FarmBill provision that we have
been discussing that applied to the Oegon situation.

A. No, | don't believe so.

Q Ckay.

JUDCGE CLIFTON: M. VM ahos, if | could interrupt again, do

you, you used the word base, Dr. Schiek, as nmeaning a limt on
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how much of their mlk would get the best price?
DR SCH EK: Yes. It would, again, be alimt that was
based on their historical shipnents.
JUDGE CLIFTON: Al right. So there nmust have been a
surplus of mlk?
DR. SCH EK: Yes, | think the idea was that there were
producers who produced nore than their base.
BY MR VLAHOS
Q And if I understood your testinmony, Dr. Schiek
Proposal 2 was nodel ed after this O egon progran?
A, Yes, sonme of the provisions in Proposal 2 were, we
| ooked at the Oregon programin crafting sone of those
provi sions. The Oregon, not the Oregon program but the
Oregon- Washi ngt on Order when Oregon becane a part of the
Oregon- Washi ngt on Federal M1k Marketing Order.
Q Gkay. You nentioned in your discussion about O egon,
and I"'mgoing to quote it, it is in the first full paragraph on

page 11, and it's the |ast sentence of that paragraph that

says, "so producers are "in" unless they choose irrevocably to
"opt out" in witing before the first day of the nmonth if they
want to be paid the uniform (order blend) price.”
Was there a simlar irrevocable opt out provision in
the Oregon plan?
A Yes, | believe though, it was flipped. | think you

were out unless you opted in, so it --
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Q You could opt in, but otherw se you were out?

A.  That's my understandi ng, yes.

Q Wy, in the Proposal 2, did you make the irrevocabl e
opt out provision?

A.  As opposed to an opt in is that the question?

Q Well, no, you have a provision now that once a, once a
producer decides to opt out, essentially nakes the irrevocable
election, that's it forever; is that correct?

A, Correct.

Q Wiat's the purpose of that?

A. Again, | think it was this idea that the Order shoul d
strive to have uniformprices, and | think the other issue is
the notion of producers going back and forth, and whether that
woul d be workable or not. In other words, being in, going out,
com ng back into the program

Q Sort of like pooling and depooling of plants, m|k?

A.  Maybe you could say that. Although | see it nore of
| ooking at the way the California systemworks, is where if you
don't deliver to the pool for a certain amount of time, you
are, you |l ose your quota.

Q The effect of an irrevocable situation, once they nake
t he, producers once nake the election, does that |ead
eventually to a destruction of the quota progranf

A |1 think over time it would result in producers being

pai d on the blend basis as opposed to quota overbase.
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Q Specifically, that would get rid of the quota?

A, Over tine, yes.

Q Over tine. You, I'"'mgoing to refer you now,
Dr. Schiek, to page 13, the first full paragraph, and |' m going
toread it to you. | think this relates to your comrent about
over time. "In putting together this proposal, we knew that
there woul d be sone risk that the quota program woul d erode
over time, even as the Oregon programdid over 18 plus years.
But we al so acknow edge that USDA's prelimnary economc
anal ysis conclusions were significantly faster (in light of the
Oregon history) than we anticipated. Despite the prelimnary
econom ¢ anal ysis conclusions on a pure econom c basis, we
continue to recogni ze that quota has had nore "stayi ng power"
than woul d be suggested by |looking at it, at just the revenue
stream of various alternatives, as noted above regarding
California non-quota hol ders support for the quota, excuse ne,
non- quota hol ders support for the quota, there is sonething
more going on that is undergirding the California quota
system "

Now, keeping that comrent in mnd, you are aware that
the prelimnary econom c anal ysis, inpact analysis, predicted
that after three decision points, quota essentially would be
gone.

A Yes, I"'maware of that.

Q And you were present during M. Hatamya's testinony,
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correct?

A | was.

Q And in his analysis it would take four decision points,
by that tine quota would essentially be gone.

A Yes, | renenber that.

Q And you acknow edge that after some period of time, it
is really true that quota woul d essentially be gone.

A, Yes, | believe after a sone period of tinme. It is a
question of how | ong.

Q So your only question is howlong it would take?

A, That's accurate.

Q How, in your know edge, how | ong would it take?

A, | don't really know. The experience of Oregon said
18 plus years, that was not as rapid as what was predicted by
the USDA analysis or by M. Hatam ya.

Q Oher than what happened in Oregon, do you have any
ot her basis for saying how long it would take?

A. Not how long, specifically. | do note that, you know,
in exam ning kind of the incentives, | guess, to, | think in
the foll owing paragraph we tal k about the fact that 62 percent
of the producers representing 63 percent of the mlk, would
actually have a higher price than they do under the current
quota overbase systemif they were to adopt a blend price
system yet we haven't seen the sort of level of discontent or

drive toward a blend price systemthat m ght be, m ght be
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suggested by the econom c incentives.
Q Wll, we don't have, excuse ne, were you through?
didn't nmean to interrupt.

A. (o ahead.

Q W don't have a Federal MIk Marketing O der currently

that has provisions |ike Proposal Nunber 2.

A. Correct.

Q And you think that producers would be, if there wer
such a proposal, that they would not have the econonic

incentives to opt out, so-to-speak?

e

A, If there were such a proposal as Proposal 2, is your

question woul d they have economc incentives to opt out?

Q Yes.

A Yes, they woul d.

Q Gkay. At the bottomof page 13, and | think it is
second to the |ast sentence, it's the one that begins "as
such", and I'll quote it. "As such, it may be that the
econom ¢ deci sions suggested by the prelimnary econom c
analysis and M. Hatam ya's testinony, may not happen int
timefrane expected.” What if they did happen in the tinef

expected? Excuse nme, the timeframe expected, yes.

t he

he

ranme

A. Then it would be a rapid reduction or rapid decline in

quot a.
Q And do you think that would be a way that the O der

woul d recogni ze the val ue of quota?
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A. | believe we recognize the value of quota sinply
because of the way the quota prem um can be paid out through
t he, through the nmechanismthat we have proposed.

Q But if quota is essentially phased out, destroyed after
three or four decision points soon after, do you consider that,
that quota, the value of quota has been recognized?

A. | think you could, yes, you could look at it that way,
that it has been recogni zed.

Q Howis it recognized?

A. By the fact that the quota prem um can be paid through
that system Producers are making a choice to decide to | eave
the system but the val ue can be paid.

Q But if they nake that choice, suppose a producer nakes
that choice, and gosh, it was erroneous. He can't go back, can
he? It is irrevocable.

A. It is an irrevocable choice the way we proposed it.

Q And that's why |'mwondering why you nade it
irrevocabl e.

A. Again, | think my understanding in the Oregon program
was that there was also a choice there.

Q Well, just because the Oregon program made it
irrevocabl e why include that in the California programwhen it
woul d just exacerbate the destruction of quota?

A. 1 think the idea that we had when we did that, was

that, that constructing it that way woul d be, would neet the,
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what we saw as the requirements of the provisions of the Act
regardi ng uniformpaynment to producers, but allow for a
treatment of quota where the, where the $1.70, for exanple
coul d be paid,

Q Wat in the AMMA woul d require maeking that opt out
provi sion irrevocabl e?

A. | don't know that there is specifically anything in the
AMAA that would neke it need to be irrevocable.

Q Gkay. | think you would agree with ne that there is no
doubt that quota in California has significant val ue.

A. | would agree with you.

Q kay. You -- | think in your testinony you said that
maybe M. Hatamya's testinmony at 520, 5257

A. 525, yes.

Q Maybe the high point, but that's certainly one point of
determning the value; is that correct?

A Yes.

Q Ckay. And if you were to have a provision that
recogni zed, if you were conpelled by a FarmBill to recognize
the val ue, would that be a value that you woul d have to
recogni ze?

A. | think the term"recognize quota value" is, in ny
view, again, this is just nmy thinking, not necessarily specific
enough to, | mean, you could recognize quota val ue by paying

out the $1.70, not necessarily recognizing the asset val ue at
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any particular point in time which has fluctuated over the
years.

Q You have tal ked about, in your testinony, sone
alternatives to recognizing the value. And one of them was
sone sort of an annuity?

A. Correct.

Q Do you know of any other FMMO that has created by the
regul ation for the annuity?

A | do not.

Q Now, let's exam ne what the value of quota is to a
producer. First, | guess, it is an asset that can be bought
and sold, correct?

A. It is an asset that can be bought and sold, correct.

Q And recently, in fact, alnost uniformy for the |ast 14
mont hs, something in the nature of $525 per pound, correct?

A. | believe it's been in that range, yes.

Q Gkay. It is also a -- as an asset, it can be used, and
has been used, as some of the testinony producers have
i ndi cated, as collateral for l|oans, correct?

A, Producers have testified to that, yes.

Q kay. And it's also, even if not used as collateral
it is used to bolster up financial statenents, balance sheets,
in order to secure financing with financial institutions; isn't
that correct?

A. | understand there's been testinony to that. | don't
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have firsthand know edge.

Q It's also a valuable asset, is it not, in that it
produces a stream of income, correct?

A. Correct.

Q And that streamof incone is in the nature of 1.70 per
hundr edwei ght of solids not fat quota, correct?

A Wll, yes. It is 19 and a half cents per pound of
solids not fat quota, and that equilibrates at a standard test
mlk to $1.70, yes. That's correct.

Q Soif quota is dimnished or destroyed within two to
three, or excuse nme, between three decision points, or four
all those values are lost, aren't they?

A, Certainly if quota is gone after three or four decision
points, if those, whatever length those are, then, yes, that's
the asset value is not there anynore, that's correct.

Q And have you consi dered what m ght happen to producers
who have used that quota to secure financing for their
operations?

A. | suspect that woul d make things difficult.

Q Qite difficult.

A.  Probably so.

Q Gkay. This annuity, let me see if | understand it.
First place, it is an annuity that woul d pay out the sane
anount that quota holders are now receiving for the quota every

nont h.
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A, COver the life of the annuity, yeah.

Q But only over the life of the annuity?

A. Correct.

Q And the life of the annuity that you have predicted is
8.4 years?

A. Correct.

Q If there were no annuity, how |l ong woul d they be
receiving that sane anount?

A Are you -- | guess | want to make sure | understand
your question. Are you saying if it was just the continuation
of the current progran?

Q Yes.

A. As long as the programwould conti nue.

Q And it has continued in the same form nanmely 19 and a
hal f cents per pound of solids not fat, for, well, since 1994?

A.  Since '94, yes.

Q 21 years. And it actually can't be changed, can it?
Unless 1) the legislature changes it, the California
| egi sl ature, or 2) producers vote it out; is that correct?

A That's ny understandi ng.

Q Gkay. So that guaranteed stream of incone that a quota
hol der has under the quota programis not limted by 8.4 years?

A Under the current program no, it's not.

Q kay. If I understood your testinony correctly, the,

['I'l use the termbuy out, that woul d be acconplished by this
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by an annuity, would be paid for out of the pool, correct?

A Yes.

Q That neans that people who own quota would be paid to
buy out their own quota.

A. To the extent that they are not receiving the bl end
price, yes. They would -- they would receive a somewhat | ower
price because of the quota prem um being taken off the top.

Q Well, if it is comng out of the pool, and they are in
the pool, and they are using the pool funds to buy it out to,
this, to buy this annuity, they are paying for the annuity to
buy out their own quota, are they not?

A, Yes, | think you could look at it that way. | do
t hi nk, you know, what we're trying to do is think of an
alternative or present another way that USDA m ght be able to
recogni ze quota val ue that doesn't, as we said in our
testinmony, doesn't lead to the perpetuati on of paying producers
a non-uniformbasis with no end in sight.

Q Now, if I understood the letter that acconpanied the
submi ssion of Proposal 2, the prinmary, the very first point of
that was, there should be no Federal MIk Market Order in
California, correct?

A. | believe we nade that statenment, yeah

Q There are several ways to assure that, isn't there?
One is to, that the USDA agrees with the Dairy Institute's

position that there hasn't been a show ng sufficient to justify
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such an order for California. That's one way, correct?

A. Correct.

Q Another way woul d be to propose a Federal M|k Market
Order for California that came, that contains such provisions
regarding quota as to make it very likely that dairy farners
voting on the proposal would vote no.

A, I'msure there's a | ot ways one could construct an
O der. | amnot convinced that necessarily, again, in |ight of
the fact that | believe 62 percent of the producers
representing 63 percent of the mlk would be better off. |
don't know that it's a guarantee that it would be voted down.

Q Gkay. |I'mnot suggesting you guarantee, it would
enhance the possibility that it would be voted down, would it
not ?

A | think that's possible. Sure.

Q Ckay. Wwell, may | confer?

JUDGE CLIFTON: Certainly, M. Vlahos.
BY MR VLAHCS:

Q Dr. Schiek, I'mgoing to turn now to some questions
about the actual wording of Proposal Nunber 2 as regards to
quota, and I'mgoing to start that wth the confession that the
| abyrinthing nature of Federal M Ik Market O der |anguage, both
in the existing orders and those proposed, to me make the
I nternal Revenue Code by conparison, as easy to read and

understand as the Ten Conmandnents. So it is a little
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difficult, so please indulge me, and | nmay not have under st ood
fully sone of your provisions, and that's why |'m seeking some
clarification. Do you have a copy of the Federal Register in

front of you?

A | do.

Q And I'mtal king about the Notice of Hearing
A Exhibit 1?

Q Yes.

A Yep, | have that.

Q First off, and correct ne if I'mwong, | find three
sections that actually talk about the California quota program
One is 1051.11, which is definitions.

A.  Uh-huh.

Q One is 1051.68, which deals with producer paynent,
notices of producers about paynents. And one is 1051.72, which
deals with the conmputation of ampunts due to producers and
co-ops, and paynent to the sane. Those are the three that |
notice. Have | mssed any?

And let nme parenthetically say, to be fair, that there
are sone internal references to other sections, but one of them
that directly bears upon this is there's a reference in 1051. 68
to 1051.62(h), although that doesn't actually use the word
quota init, | think it is a section that specifically does
deal with quota, in part. Can you find any others?

A. | believe those are the primary ones, yes.
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Q Ckay. And let's turn actually to 1051.68, and under
that section, let me get ny page here, that's the one that
tal ks about the irrevocabl e notice, correct?

A. Correct.

Q If a--

JUDGE CLI FTON: Let's make sure we're on the sane page.
What |'mlooking at, M. Vlahos, is Exhibit 1, and it's a
Federal Register excerpt, and |I'mlooking at page 47232. |Is
t hat where you are?

MR, VLAHOS: That is where | am your Honor, and
particularly in the third colum of that page that deals with
1051. 68.

BY MR VLAHCS

Q If a quota holder makes that irrevocabl e notice, excuse
nme, by the way, it says an irrevocable notice. Wat is
irrevocabl e, the notice or the election?

A | believe it's the election is the intent there.

Q The way it reads, it reads like it is the notice. The
intent was to make the el ection irrevocable, correct?

A. | believe so, yes.

Q Okay. Now, if that irrevocable election is nade, it's
an election to receive the prices that are set forth in
1051. 62(b), correct? Excuse ne, (h) not (b)?

A Yes.

Q Now, (h), 1051, and by the way, would you mnd if
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hereinafter | just say Section 62, know ng each tine | nean
1051. is that all right with you?

A It's okay with ne.

Q Ckay. Section 62(h) says, calls for, defines the
statistical uniformprice for mlk containing 3.5 percent
butterfat, conputed by conbining the Class IlIl price and the
producer price differential, correct?

A, Yes, that's Section (h).

Q If youwll just, for a nonent I'mtrying to see if
that means the same thing as in 1051.72. Subsection .72
subsection (a) tal ks about payments that are in an anount not
equal to, and then there's a list of things about what are
added and what are deducted and so forth and so on.

A, Could I shortcut you on that?

Q Yeah, you can shortcut anything.

A. That's not -- the intent isn't to pay the statistical
uniformprices, it's to pay the pool prices. So it probably
shoul d just say 1051. 62.

Q (h)? So in point of fact --

A Just 62.

Q The way this is drafted, subsection (a) which calls for
paynment to certain producers, in 1062(h) which calls for
paynent to other mlk producers aren't the sane?

A Right. And that's -- that's not the intent.

Q | see that, but | wanted to point out that -- that it
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is, that it is wong.

A Yes. It is -- it is an error. It is a drafting error.

Q Al right. Now, let's turn to 1062, excuse ne, to
Section 72, subsection (b). Subsection (b) deals with paynments
to producers who haven't authorized a co-op associate to
recei ve them what paynents are to be to thenm is that correct?

A Yes.

Q And these are not, are these producers who, excuse ne,
do they include those producers who have opted out of the quota
systenf

A, Yes. This would be producers who are not subject to
the California quota program So by the provisions of 68, that
woul d have to be the producers either who were out-of-state
producers or who have opted out.

Q And would also include, | guess, producers who had no
quota at all?

A.  Not necessarily. | believe the way 68 is witten, any
producer whose farmis located in California and whose mlk is
received at a plant located in California, unless they notify.
So that would include California producers who have no quota
would be in, in the quota overbase cal cul ati on unless they
opted out.

Q If | understand what you just said, you are saying that
68 includes producers that have no quota?

A, The way it is witten, yes.
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Q Wll, let ne -- let's go through it, if we can,
together. And I'mnot trying to be difficult, I"'mtruly trying
to understand.

A.  Uh-huh.

Q Section 68 begins with, "notification shall be given by
the market to producers of intent to nake paynent -- "

JUDGE CLIFTON:  Well, now --

MR, VLAHOS: Sl ow down?

JUDCGE CLI FTON:  Yeah, because you left out a word.

MR VLAHOS: | will try to sl ow down and be nore thorough
in my reading.

JUDGE CLI FTON:  And why don't you read the title, too,
since we are getting the whol e section.
BY MR VLAHCS:

Q | shall. Payments to producers under the California
qguota program Notification, well, just starting off right
there, this is a notice to producers that have quota, isn't it?

A It's anotification to producers.

Q Well, okay. Let's go through it, and I'mgoing to
read, and correct me if | mss sonething.

Notification shall be given by the Market Adm nistrator
to producers of intent to make paynent of producer returns
attributable to producers who participate in the California
quota programin accordance with Section 1051. 72.

So aren't we talking to producers who participate in
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the program and not to participants -- am| m ssing sonething,
M. English?

MR ENGI SH  Yes.

MR VLAHOS: Ckay. Thank you.

MR. ENG.I SH:  You know, order language it is very hard to
draft, this is all really one sentence. And so if you | ook at
the next part of this where the colon is, those who are
participating in the quota program as he just said, shall be
identified as follows: "Any producer whose farmis |located in
California and whose mlk is received at a plant located in
California unless they have made this irrevocabl e el ection
out." So it's all producers in California start in --

MR, VLAHOS: Wth all due respect, M. English, | think
this section needs rewiting if it were to be adopted, because
what it says, "those who participate in the California quota
progrant, people who don't have quota don't participate in the
California quota, and the thing after the colon doesn't help
it. But anyway, that's argunent. Let's not nmess with that.
But | think there is a drafting error.

BY MR VLAHCS:

Q Now, also in that section, getting back to
Section 72 (b), there's a disjunctive there that | don't
understand. Again, to read, "on or before the 18th day after
the end of each nonth, the Market Administrator shall pay

direct to each producer who is not authorized the Cooperative
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association to receive paynent for such producer or for mlKk
not subject to the California quota program™ | don't
under st and the disjunction and perhaps you can help nme out what
the intent here is.

A | think the intent here is, we're using |anguage to do
two things; one is to talk about paynent to producers who are
not essentially being paid through their Cooperative
association. And the second is that this provision applies to
producers who are not subject to the quota program because that
payout is going to be done differently.

JUDGE CLIFTON: | want you to keep tal king about it, but
just focus for a mnute on the very last part of this
subsection (b) that M. Wl ahos wants us to examne. So we're
on page 47233 of the Federal Register, this is in Exhibit 1,
and we're in the first colum. And the very |last phrase in
this subsection (b) does not, it does refer to Section 1051. 86.
So woul d you turn, Dr. Schiek, to 1051.86, and tell us what
that is?

DR. SCH EK: That is (c), Section 1000.86 which is the
deduction for marketing services.

JUDGE CLI FTON: Ckay.

MR, VLAHOS: And actually, to be fair, Dr. Schiek, that
really has no relevance to what you and | have been tal king
about. It's just another deduction. Correct?

DR SCH EK: Correct.
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BY MR VLAHCS:

Q (Gkay. Gkay. Let's turn to subsection 72(c)l, and that
deal s to paynments who co-ops whose nenbers have authorized to
recei ve paynents on their behalf; is that correct?

A Yes.

Q Now, this section in its |anguage says that the
paynments are going to be nade to a Cooperative association, and
then later it says, which is not subject to the California
quota program pursuant to Section 1051.68. Just one reference
there, 1051.68 makes no reference to cooperatives; am !l
correct?

A. No, it does not. So you are correct.

Q Gkay. Although again, is that maybe al so one of those,
and |'mnot criticizing, |I'"mjust saying, may be one of those
drafting errors?

A. | think, again, the intent is the sane to basically say
this paynent provision applies to Cooperatives with respect to
producers who are not part of the quota system or who have
el ected to not be part of the quota system That's the intent
anyway.

Q Gkay. Watever the |anguage says, that's the intent?

A. That's the intent.

Q kay. Do you think the |anguage says that?

A Well, it nade sense to nme when | read it, but it

doesn't necessarily nean it nmakes sense to everyone.
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Q Ckay. GCood enough. [I'malso confused a little bit
t hough, even assum ng that 1068 nentions Cooperatives, it says
that paynents are going to be nade to each Cooperative
association which is not subject to a California quota program
pursuant to 1051.68. But 1061.68 applies to producers and
let's say, and co-ops who are a part of the California quota
system So | don't understand that sentence.

A, So, again, | think the intent here is to provide
requi rements on paynments to producers who receive their
paynents fromtheir co-ops, but it's to apply to producers who
are not going to be paid on the basis of quota and overbase.
So | don't knowif that clarifies it any nore, but that's what
the intent is there.

Q | thank you for the intent, it does not clarify the
| anguage for ne. It does tell me what your intent is.

Now, |I'mgoing to get into how the quota prem um gets

paid. How does it get paid and where?

A It gets paid by CDFA

Q And pursuant to what section?

A, So the Order |anguage does not provide direction for
CDFA to pay for quota or to pay on the basis of quota or
over base, or quota and non-quota. What it does is it, this
section (c)(2) directs the Market Admi nistrator to nake
paynents to the M1k Pooling Branch of CDFA for the producers

and Cooperative association nmenbers, | guess this would be, for

6724

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

mlk subject to the quota program So the producers who are in
the quota programand are going to be paid on the basis of
their quota and overbase, or quota and non-quota hol dings, this
basically directs the Market Adm nistrator to nove those funds,
pay those funds to CDFA, and then CDFA will distribute themto
pr oducers.

Q Thank you. But what's unclear to ne is what is paid
over to the California Departnment of Food and Agriculture MIk
Pooling Branch. | can't see anywhere where it says the quota
premumis paid there.

A.  So, yeah, it references the aggregate of the payments
ot herwi se due such individual producers and Cooperative
associ ations pursuant to Paragraph B, and subparagraph c(1) of
this section.

Q But those two paragraphs aren't, don't refer to paynent
of quota prem unf

A, \Wat they refer to is essentially the paynment of the
bl end value. So what this is suggesting is, or the producer
payment prices under Section 62, so what this paragraph is
saying is that that value that those producers are owed at the
bl end, that aggregate val ue would be paid to CDFA, and that
t hat woul d, CDFA woul d redistribute based on quota and
over base.

Q Well, I amsure that was your intent, but what |'m

finding difficulty is finding any | anguage that says that. And
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it is your contention that (c)(2) actually says that?

A Yeah. Yes.

Q Wll, I guess we're going to have to have sone
di sagreenent on that. And with that, | think | concluded ny
Cross-exam nati on.

JUDCGE CLI FTON: Thank you, M. WM ahos. Dr. Schiek, would
you | ook please with me at Provision A8, so that's the |ast
provi sion just before B that we discussed at |ength, and you
wll see that that has a reference to the sane kind of
mar keti ng services bei ng deduct ed.

Do you think that section should be conforned to be
like the last part of subsection (b)? Do you see the
di fference between then?

DR. SCHEK: So on the last part of subsection (b) you are
tal king -- okay.

JUDGE CLI FTON:  Would you help, M. English?

MR ENGISH Yes. So while | mght disagree about any
other drafting errors, | would say it does look like in 8 we
have 1000. 86 versus B we have 1051.86, and so probably, would
you agree, Dr. Schiek, that in 8 it should be 1051.86, and you
just managed to mss one of those?

DR. SCH EK: Yes, it should be.

MR. ENGLI SH: Thank you, your Honor.

JUDCGE CLI FTON: Thank you. See, | do the little stuff.

This conplicated stuff is beyond ne. M. Beshore?
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CROSS- EXAM NATI ON
BY MR BESHORE:
Q Thank you, your Honor, Marvin Beshore
Good afternoon, Dr. Schiek

A CGood afternoon.

Q | would like to explore with you just a bit the
| egi sl ative | anguage that you are construing, and if you go to
page 6 of 145, in the mddl e paragraph, right about the mddle
of the page, the sentence that starts with the 1996 Farm Bi |
| anguage, continues, "which to ny know edge did not
specifically anend the AMAA is as follows:" So | want to just
| ook at this |language with you, see if | can understand what
your interpretationis. So the first part of it says, "the
Order covering California shall have the right to reblend."”

Do you see that?

A Yes.

Q Ckay. Now, prior to this legislation, would an O der
covering the State of California have had the right to reblend
under the AMAA?

A. | don't believe so.

Q Ckay. So prior tothis legislation, a California order
woul d not have had the right to reblend, therefore, it nust
follow that this |legislation provided sone right for that order
that it did not have under the |egislation pre-existing,

correct?
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A, As | read the | anguage, yes.

Q So what, if the order has newrights after the
| egislation under the law than it did before, in what sense can
you say that it was not anmended?

A. M. Beshore, in terns of our thinking, and certainly
ot hers may have other thinking on this, there's no reference in
t he | anguage specifically to the AMAA, that woul d be one thing.
So our viewin |ooking at it was we have this |anguage that
says, "The order covering California shall have the right to
rebl end and distribute order receipts to recogni ze quota
val ue. "

Q I'lIl get tothe last half of it?

MR, ENGLI SH:  Would you | et himanswer the question,
pl ease?

JUDCGE CLIFTON: | agree. You will be able to exam ne
further on the last half, but it is proper for Dr. Schiek, in
fornulating his thought, to get hold of the whole piece.

DR SCHEK: And at the sanme tine, we have these provisions
of the AMAA that tal k about uniform paynent to producers, and
al so the Section in 5(g) that tal ks about trade barriers. So,
you know, what we're thinking or what our thinking was, was
trying to reconcile those concepts, the FarmBill |anguage with
t he AMAA | anguage.

BY MR BESHORE:

Q So if these are separate, non-integrated pieces of
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l egislation, is that your -- is that your position? That since
it's not anending the Act, these are, these are separate and
you don't put themtogether, they are separate non-integrated?
A, | don't knowif | would characterize it that way, but |
do see themas both still operative, |I guess. And again,
that's the thinking that we had. Ohers nay see it
differently, but that's how we thought about it.
Q So when this |aw, when Congress said "the order" what
was it referring to there?
The order covering California.
And what order would it have been tal king about?
Vell, it's going to be a Federal Order.
Under what statute?
It's a FarmBill | anguage reference to a Federal Oder.
Under what statute would there be a Federal Order?

The statutory authority woul d be fromthe AMAA

o > O » O > O P

Ckay. So Congress was tal king about an order under the
AMPA covering California, correct? You agree with that?
A, They are tal king about a Federal Order.
Q Ckay. And it did not have the right to reblend,
Federal Orders did not have the right to reblend before this
| egislation. You have acknow edged that, correct?
A.  That woul d be my understandi ng, yes.
Q Oay. And now it has the right to reblend. Wat does

reblend mean as far as you are concerned, in this Congressiona
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| egi sl ation?

A. Reblend would be to have the, would be to essentially
di stribute order receipts on another basis.

Q Inawy --

JUDGE CLI FTON:  Your voice dropped off. Say it again?

DR. SCH EK: To redistribute order receipts on another
basi s.

JUDGE CLIFTON: On anot her basis.

MR. BESHORE: In other words, on a basis that it could not
distribute thembefore this |legislation, correct?

DR. SCH EK Yes. As | read the |language, that's what it
means.
BY MR BESHORE:

Q Now, "distribute order receipts". Wat do you
understand that |anguage in the '96 FarmBill to be referring
to?

A. | think that woul d nmean pool receipts.

Q kay. The, in other words, that speaks to how the
funds in the Producer Settlement Fund are distributed to dairy
farmers, correct?

A Yes.

Q And prior tothis legislation, would a California
Federal Order have had the right to distribute pool funds to
recogni ze quota val ue?

A. | don't believe so.
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Q But nowit does?

A, "Has the right" is what the | anguage says. It has the
right.

Q Now, so now a California Federal Order can do sonething
that it was not authorized to do under the Agricultura
Marketing Agreenent Act before the 1996 Farm Bill was passed,;
isn't that correct, Dr. Schiek?

A. It has the right to do sonething it could not do before
the Act was passed.

Q Raght. It has the right to distribute order receipts
to recognize quota value, which it could not do before the Act
was passed; isn't that correct?

A Yes.

Q Are you famliar with the parts of the Agricultura
Mar keting Agreenent Act which describe how the pool nay be
di stributed before this |egislation was passed?

A I'mfamliar with Section 608c(5)(B).

Q kay. And that described how the order was authorized
to distribute pool proceeds before the 1996 FarmBill was
passed; isn't that correct?

A Yes.

Q Gkay. And now, as you have testified, after the 1996
FarmBill was passed, the order can distribute, the California
Order has the right to distribute order proceeds to recognize

quota value, which it did not have before the FarmBill was
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passed; isn't that correct?

A, Yes, | think there was perm ssion there there that was
not there before.

Q So, therefore, as far as you are concerned, the | aw was
not amended?

A M viewis that the paynment of uniformprices is pretty
nmuch the heart of the order program And as | look at this, it
is, again, you are asking me, so as | |look at this |anguage, |
see it as a permssive, shall, the order shall have the right.
But again, | think our thinking was we were trying to reconcile
both of those issues, that uniform payment to producers and
this |l anguage fromthe '96 FarmBill.

Q So when you say it is a perm ssive, when you are
| ooking at it as perm ssive, in your view, this was permtted
but not conpel | ed?

A. | would say that would be right.

Q Thank you.

JUDGE CLI FTON: Who next -- Ms. Hancock, do you have

sonething? M. Hll, would you pull the mc toward you?
MR HILL: This is Brian Hill. Before we go into another
round of questioning, | think we need to have a slight break.

It's been nearly an hour and 50 m nutes at this point.
JUDGE CLIFTON: That time really did fly, I"'mtelling you
Ckay. Let's be back and ready to go at 3:45.

(Wher eupon, a break was taken.)
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JUDGE CLIFTON: We're back on record at 3:46.

Ms. Hancock, | would |like you to cone to the podium | have a
procedural matter | would like to address first. | wanted to
ask, Ms. Hancock, woul d you be the one presenting direct
testinony of M. Consal ves?

M5. HANCOCK: M. Bao Wu fromny office will present his
t estinony.

JUDGE CLIFTON: Al right. Do you have any interest in
presenting his testinmny now in the hope that he could | eave
today, or would you prefer, and it's entirely up to you, to
proceed with your cross-exam nation of Dr. Schiek?

M5. HANCOCK: So if it helps at all, | think ny
cross-examnation is going to be very short of Dr. Schiek, and
so | think it makes sense to just finishit. And M. Gonsalves
is here until 1:00 tonorrow, but there is a chance that he
could potentially be able to cone back on Friday. And | think
it has to be, and | have told Chip this, or M. English this, |
think it's a priority that he is able to get his w tnesses who
have been here for all these weeks out the door. And give him
alittle bit of reprieve, too, because he can't really let down
until he is done with his case. So I'll leave it to himif he
wants to start, if he wants to start M. Gonsalves. And | told
him1 woul d give himan advance copy of the testinmony so he
could nake the determnation. It's -- it is just historical

legislative history, it is not getting into any opinion
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testinony, so that mght make it fast testinony.

JUDGE CLI FTON: Ckay. So far that has not been fast
t estinony.

M5. HANCOCK: Fair enough.

JUDGE CLIFTON. Al right. Good. So you may resune, you
may begin your cross-exam nation of Dr. Schiek

CROSS- EXAM NATI ON
BY MS. HANCOCK

Q Good afternoon, Dr. Schiek

A CGood afternoon.

Q N cole Hancock for the Producer Handl ers Association
and Ponderosa. Let ne see, | just have a few questions. Aml
under st anding correctly, you have, in your testinmony, in
tal ki ng about quota, quota was put into place in order to
conpensat e producers; is that right?

A It was put in place, | think, to get producers to
support pooling.

JUDGE CLI FTON:  Your voice dropped.

DR SCH EK: It was put in place, | believe, to get
producers to support pooling, that was part of the overal
concept of bringing pooling in, and quota was necessary for
t hat .

BY MS. HANCOCK
Q And it was a formof conpensation to the producers for

creating that Cass | relationships wth their processors?
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A. Yeah, | think that's what | said in ny testinony.

Q kay. And | said it before, | just want to make sure
that |'munderstanding it correctly. So even if you have said
it, I just want to nmake sure that | have got it and |'m
understanding it the same way you neant it. So what about
exenpt quota?

A.  So are you asking about our proposal on exenpt quota
or --

Q No, I'mstill talking about conpensating producers.
Exenpt quota was issued as a formof conpensation at the same
time; is that right?

A.  Exenpt quota was -- yes. It was issued at the sane
time pooling cane into place to, to again, get support for
pooling fromfol ks who were affected by that producer-handlers.

Q kay. But it was also a formof conpensation, |ike the
quota, regular quota was issued to producers; is that right?

A.  Yeah, it can be |ooked at that way, sure.

Q And it's actually, for regular quota, it's the producer
that owns that quota; is that right?

A.  Producer owns quota, yes.

Q And it's issued in the formof a certificate of
ownership, were you aware of that?

A Actually, no. So I'll take your word for that.

Q Ckay. So under Proposal Number 2 fromDairy Institute,

what happens to exenpt quota?
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A So the way we treat exenpt quota is it really, it
becomes regul ar quota under our proposal.

Q And is there any conpensation given to the exenpt quota
hol ders to recognize the additional value that exenpt quota
hol ds?

A. W haven't included any, no.

Q Gkay. You agree that there is a val ue above and beyond
regul ar quota that exenpt quota represents to those who hol d
it?

A. | believe there's -- there's certainly a market val ue
over that market value. There's a value to the hol der of
quota, hol der of exenpt quota, and | think that's been
testified to. What that, you know, in terns of equating that
to a market value, | don't know exactly what -- what that woul d
be.

Q Ckay. But you agree that above and beyond regul ar
quota, the exenpt quota holds an additional value?

A Yeah, it holds an additional value for the
pr oducer - handl er.

Q Under the Dairy Institute's proposal, would regul ar
quota remain transferrable as it is today under the California
state systenf

A, Yes. W haven't -- we haven't provided any provisions
to keep that from happening, that's handled w thin the CDFA

Q And the depooling or the election not to pool, that's a
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choice that's made by the producer?

A. That's a choice that's nmade by the handler, the
el ection to pool.

Q | thought you said that the farmers get an option to
either stay in the pool and take their quota benefit, or accept
the traditional Federal Order price?

A, Ckay. So what you are tal king about there is the
el ection to either continue to be paid by, on the basis of
quota and overbase, and/or the decision to get a blend price,
and that is a producer decision.

Q kay. And | think you covered this. Once they make
the decision, it is a permanent decision if they have el ected
to take the traditional Federal O der blend price?

A. Correct. That's how we proposed it.

Q And then if they owned quota at the time that they make
that election, they would have to sell it to sonebody who has
opted to stay in the pool ?

A, Presumably that's what woul d happen, yeah.

Q Ckay. So do you just --

JUDGE CLIFTON: |I'mconfused by the who has decided to stay
in the pool. By that, M. Hancock, you nean who has decided to
stay with the option of having the value of the quota
recogni zed?

M5. HANCOCK:  Yes.

JUDGE CLI FTON:  Ckay.
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M5. HANCOCK: | get stuck in using the wong ternms so you
w |l have to forgive me for that. Wat | nmeant was, for those
producers who have el ected to stay, who have elected to
continue to receive the quota benefit for the paynents under
the, whatever it's called, the -- where they are receiving the
quot a paynent.

DR SCH EK: The quota pl an.

BY MS. HANCOCK

Q The quota plan. So they would have to, if sonebody
elected to take the traditional Federal Order paynent, they
woul d have to then sell their quota to farners who were stil
electing to take the quota benefits; is that right?

A Yes, that would be how it would work.

Q Could they sell to a farner who did not, was not
participating in the quota blend payment option, and all ow
sonebody new to enter into that payment plan?

A | would think if it was a new producer, that would be
an option for them |'mnot sure if it's a producer that has
al ready opted out, whether that would, the way it's witten
woul d wor k.

Q So the nunber of potential buyers for the quota woul d
go down, it would have to be a new producer; is that right?

A Yeah, depending on how nmany peopl e decide to opt out.
The nunber of potential buyers could go down.

Q So would you agree, then, that the market value for
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that quota woul d be di m ni shed because the nunber of potentia
buyers woul d be reduced?

A.  Yeah, | think that could be a consequence. Sure.

Q So under Proposal Nunmber 2 or, and/or Proposa
Nunmber 1, if a producer-handl er produced nore than the three
mllion pound mark, they would not qualify as a
producer-handler within the definition; is that right?

A, That's correct.

Q So then they would just really be a producer, a farner?

A, Unh-huh. Correct.

Q And a handler, a plant, right? It would just be
operating two separate entities without any regulatory, or they
woul d be operating under the regulations as an independent
producer and independent handl er?

A Rght. If | understand your question, instead of
havi ng a producer-handl er status, they would be a handler with
respect to their processing plant, and a producer with respect
to their farns.

Q Is that how you understand it basically?

A Yes.

Q Gkay. So well, I think that's good. That's all |
have. Thank you.

JUDCGE CLI FTON:  Wio el se has questions for Dr. Schiek?
M. Schaefer?
Iy
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CROSS- EXAM NATI ON
BY MR SCHAEFER

Q Henry Schaefer.

| don't know whether | got denoted or pronoted but they
sent ne over here.

Dr. Schiek, thank you for comng. A few questions in
M. M ahos was kind of headed down this path, and he cane j ust
about this close, and I was thinking, "oh, good, | don't have
to ask any questions.” But didn't quite get there.

Wth regard to paynent to producers, as | read the,
understand your order |anguage, the partial paynment portion of
that, the handlers would just pay the producers as currently in
most orders; is that correct?

A, Correct.

Q Then when we get into 72, which is final paynment to
producers, we have got (B), c(1), and c(2). And in (B), as |
understand from what you said and your order |anguage,
basically the 72(B) provision, has the Market Adm nistrator
payi ng producers who are not nenbers of cooperatives, or have
not authorized the Cooperative to collect their payment and
have no quota; is that correct?

A, O are, have elected not to be part of the quota. They
have el ected to take the federal blend option, right.

Q Ckay. And so thenin 72(C) (1), the Market

Adm nistrator is paying the co-op for the producers that have
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aut hori zed the co-op to collect that for them and they also
have no quota in that group; is that correct?

A, Again, | think that it's for those producers that are,
have opted to be part of the blend pay out as supposed to the
quot a pay out.

Q kay. But that would also include ones that don't have
quota at all?

A, Ckay. So | think the answer, the answer is no as |
understand what we attenpted to do here, which is unless the
producer specifically opts out, they are going to get paid on
the basis of the quota and non-quota holding. So if they are a
hundred percent non-quota, they are going to get a hundred
percent of the non-quota price, if they stay in the
quot a/ non- quota pool, so-to-speak. If they opt out, then they
get the blend price. So if they have not opted out, if they
have opted out, they would they woul d be paid according to the
provisions of (C)(1).

Q kay. So the ones that don't have any quota at all
woul d just get paid by the Cooperative as in a normal paynent
procedure?

A. That's not what we intended. | think the ideais, if
you have no quota at all and you are a California producer
just like today, if you have no quota in California today, you
get paid the overbase price on all your mlk. So the idea here

Is that a producer has to elect to opt out if they want to
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receive the blend price. So if they have not opted out, they
woul d, if they have not opted out, they would still be part of
t he quota overbase or quota non-quota pool, and they woul d be
pai d the non-quota price, a hundred percent non-quota price.
If they opt out, then they would get paid the blend.

Q Ckay. And then the co-op would pay that directly and
they would not, and the co-op would pay that directly just as

t hey woul d ot herw se?

A R ght.
Q Ckay.
A R ght.
Q And then in (c)(2), or yeah, 72 (Q(2), the Market

Adm nistrator is going to pay for the producers that have quota
and are not part of a basically are not part of a Cooperatives;
is that correct?

A.  They would pay for, | believe for both.

Q Ckay.

A, And that noney woul d go over to CDFA for distribution.

Q Ckay. And so that brings up the question, where does
CDFA get the nmoney to pay out the quota?

A, So what would be transferred fromthe Market
Adm ni strator would be the blend value of all those producers’
quota, and then they woul d, CDFA would reblend it to pay it out
on a basis of quota and non-quot a.

Q And --
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A, And they would pay it out.

Q And as | read the order | anguage in the calculation of
the blend price, there is nothing in that cal culation that
shows any deduction for quota nonies, so where would the Mrket
Admi ni strator get the noney to pay out the quotas at CDFA?

A So the way it's set up is that they wouldn't be paying
quota, they would be transferring the blend value of all the
producers who want to be paid on the basis of quota and
non-quota to CDFA. CDFA would then figure out, okay, what's
the -- what's the quota price, what's the non-quota price,
based on that pool of revenue that they have. So it would be a
redistribution of that blended val ue revenue on the basis of
guota and overbase or quota and non-quota, |'msorry.

Q And would that be the last, since this is kind of a
three steps here, is that what remains after the first, after
72(b) and 72(c)(1) are paid out?

A. That's the intent, yeah.

Q kay. kay. Since the Market Adm nistrator is
involved quite a bit in the paynment to producers and paynent to
cooperatives here out of the, for the final payment, was there
any analysis or |ooking at what the cost would be to the Market
Admi ni strator to do that?

A, No, there wasn't specifically an analysis of the cost,
so, no.

Q Gkay. And then, again, going back to a little bit to
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the paynent procedure. W is going to be responsible for

m ni mum paynent? Since the Market Adm nistrator is paying sone
of these producers, is it the Market Adm nistrator, then, would
be responsible for m nimum paynent to the producer, or the
handl er that they are, were -- that pooled them which is how,
normal |y the handl er who pooled themis responsible for mninmm
paynment and the Market Adm nistrator assures that that is done.
In this case, would that still be true?

A So | think this is different. The handlers are stil
responsibile on that partial payment at the ternms that are kind
of listed here. But, yes, the final paynent would be nade to
the Market Adm nistrator. They would have to make that
calculation to determne that the paynent was nade, or to make
the correct paynment. Correct.

JUDGE CLI FTON: Wul d you just express that thought again,
Dr. Schiek? So you have gotten to the final paynent, who nmakes
it to the producer?

DR. SCH EK: The Market Admi nistrator, which is different
than, yes, howit's done in nost orders.
BY MR SCHAEFER

Q So the Market Adm nistrator has to get the information
fromthe handl er

A R ght.

Q And the pool would have to be structured so that the

noney is in the pool --
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Correct.
-- to make that final paynment?

Correct.

o > O P

Ckay. Thank you very nuch, Dr. Schiek
JUDGE CLIFTON: Ms. May.
CROSS- EXAM NATI ON
BY M5. MAY:

Q (Good afternoon, Laurel May with USDA

A Good afternoon.

Q | have a few questions for you. Your discussion about
this alternative proposal, is that sonething that you are
actually proposing or is that just an exanple of sonething that
you | ooked at that m ght work?

A | would say the latter. It is sonething we | ooked at.
We still, | think, had issues in terms of, we weren't certain
about whether it satisfies our concerns about out-of-state mlk
the way it's structured, but we wanted to put it out as an
exanpl e of what we thought was another way to recognize quota
value. That's essentially what it was.

Q kay. M inpression fromyour discussion is that you
are perhaps inviting USDA to come up with a solution here or an
alternative?

A | think what we were saying is that USDA is ultimately
going to make a decision about how -- how things are going to

work with regard to quota in a California Federal MIk
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Marketing Order, and we were, | guess, providing an exanmple on
just another itemto consider or another idea to consider

Q Wll, and we certainly wel cone ideas. On that one
proposal, one of the questions | had was about setting the
val ue of quota at any given point fromwhich you would start,
you know, calculating the annuity. And so how, where would you
see that happening?

A, You know, | think using the exanple that we have used,
we were |ooking at a point in time, and you know, one option
woul d be to kind of look at a point in time |ike when the order
becomes effective, what is it, what is the trading val ue of
qguota, or you could | ook, |I suppose, at an average over a
recent period of time, recognizing that there's fluctuations.
So those would be the ways | would |l ook at it.

Q Ckay. So it wasn't necessarily that nunmber that you
had in the --

A. No, that -- no, no.

Q ~-- proposal. Gkay. Hang on one second. One of our
col | eagues suggested that we ask you about your exanple of the
Arizona plant on page 8. The second problemthat you
identified is that "the Arizona plant will be contributing to
the quota prem umthrough the pool on any California mlk it
purchases, unlike what happens today. To the extent that the
plant attracts a mlk supply today using at |least the full FMVO

traditional blend, the |ogical economc inpact is that the
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California mlk supply will ook to recoup some or all of that
| ost revenue through over order prem uns."”
I, for sure, was having a hard time getting ny head

around that whol e di agram

A kay. That's fair. | think the idea there is that the
producer is receiving one price today. As we see that
situation, under a Federal O der, they would be receiving a
| ower price. Qoviously, it depends on the conpetitive
condi tions, whether that producer is able to basically say |
want to get the higher price that | was being paid before, but
if that is the case, they mght, the issue is that plant woul d
pay over order prem unms to make that happen, whereas ot her
plants may be simlarly situated who are located in California
maybe aren't paying those over order prem uns, or don't need to
pay those over order prem uns, because there was no
pre-existing, different paynent |evel to begin wth.
Ckay. So it's the change fromone --
It is the change.
Ckay. That nmakes nore sense.

Ckay.

o > O > O

Al right. Thank you.
CRCSS- EXAM NATI ON
BY MR RI CHMOND:
Q Bill R chnond, USDA. Thank you, Dr. Schi ek

Just one additional mnor clarifying question to just
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revisit a question that Ms. My had.

You say on page 1, | believe, that the Dairy Institute
and its nmenbers did not set out basically to destroy the quota
program Yet, you agree throughout your, the line of cross
exam nation that you agreed with the Department's anal ysis that
if the Dairy Institute's proposal were, in fact, adopted, that
there essentially wouldn't be enough noney to pay out quota in
a relatively short anount of tine. Correct?

A, O, yeah, or another way to look at it is quota hol ders
woul d exit the system and pretty nmuch at the end, the
producers in there would be receiving just a blend val ue.

Q Gkay. And so based on the shortcom ngs of Proposal 1
as you have described, so you know, nandatory pooling,
non-uni form paynents to producers, denying the traditiona
order blend price to out-of-state producers, is it your intent
to basically give the Departnment some kind of flexibility in
recogni zing the California quota progran?

A Yeah, | think that's accurate. That's an accurate
statement. | nean, we were trying to describe how we ended up
where we ended up with the proposal that we put forward. We
also tried to say, Hey, there mght be another way, another way
to, potential way to recogni ze quota, but, yes, the flexibility
| think is what we're giving or what we're arguing for.

Q kay. Just a flexibility with what we're able to do

under the statute. Ckay. W appreciate it very nuch. That's

6748

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

all. Thank you.

JUDGE CLIFTON: Dr. Schiek, did your group di scuss what
woul d happen if California changed the rul es about quota? Such
as changing fromthe way they now pay for the solids not fat
part or any other change that m ght nake a big difference in
what percentage of revenues were required to satisfy quota?

DR SCH EK: W didn't specifically look at that. W, you
know, we did kind of |ook at maybe different, you know, on this
annuity idea, different payback | engths, but didn't reach any
particul ar conclusions on that.

JUDGE CLI FTON: Because that's a fixed dollar amount and
not a percentage, you would think it woul d need updating from
time to time, but it hasn't been updated for, what was it, 21
years or sonmething of the like? Am1 right on that?

DR. SCH EK: That's correct. The pooling statute
amendnents from 1994 set that rate at 19 and a half cents per
pound of quota, solids not fat, and it hasn't been changed
si nce.

JUDGE CLIFTON: And as you see it, USDA woul d have nothing
to do with any changes, it would all be done under California's
syst enf

DR SCH EK: Yeah, | think, you know, what we proposed was
havi ng, having the State or the Federal Order collect the
revenue and then transfer it to the state for distribution

JUDGE CLI FTON:  And the way the Market Adm nistrator woul d
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deci de what anount of nmoney to turn over to the California
Departnent of Food and Agriculture is based on what
cal cul ati on?

DR SCH EK: It's based on the producers, the blend val ue
or the uniformprice that would be paid to those producers in
aggregate who elect to stay as part of the quotal/non-quota
system That's the total ampbunt of noney that woul d be
avail abl e and transferred.

JUDGE CLI FTON:  And you call it a quotal/non-quota group,
but is there anybody in that group that's non-quota?

DR. SCH EK: Well, any individual producer is going to have
sonme share of quota and non-quot a.

JUDGE CLIFTON: | get it. Thank you. So we know that the
California producers all are crying out for the Federal O der
prices, w