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THURSDAY, NOVEMBER 12, 2015 - - MORNI NG SESSI ON
JUDGE CLI FTON: W are back on record on Novenber 12, 2015.
It is a Thursday. It is approximately 9:01 in the norning.
This is Day 36 of the mlk hearing and we are in Fresno,
Cal'i fornia.
My name is Jill Cifton. I1'mthe United States
Adm ni strative Law Judge who is tasked with taking in the
evidence at this rule making hearing. | work for the United
States Departnent of Agriculture. | would like to take
appear ances of other participants, beginning first with ny
fell ow enpl oyees fromthe United States Departnent of
Agriculture, and then continuing on with teans of proponents
and opponents, and then other participants, including some that
we wel cone back today, and some that we see for the first tine
t oday.

If you expect to testify today, | would Iike you to be
part of the line up who conme forward and make your appearance.
MR. CARMAN:  Good norning, your Honor, Cifford Carnman,

CARMAN Assistant to the Deputy Admi nistrator Dairy

Prograns Agricul ture Marketing Service USDA -- it is with an S
MR RICHVMOND: Good norning, I'mWIIiam Ri chnond,

RI-CHMOND, with USDA Agricultural Mrketing Service and

Dairy Prograns in the Order Fornulation and Enforcenent

Di vi sion in Washi ngton, DC, good norning.

MR. SCHAEFER Henry Schaefer, HE-NRY, SSGHA-EFER
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Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Order Federal Order 30 on detail with the USDA Dairy Prograns.

M5. BECKER.  Good norning, Lauren Becker with USDA Ofice
of the General Counsel.

MS. MAY: Good norning, Laurel May with USDA, AMS Dairy
Program |I'ma Rule Witer with the Order Fornul ation and
Enf or cenent Di vi si on.

MR HLL: And I'mBrian HIl wth the Ofice of the
General Counsel, Marketing Regulatory and Food Safety Prograns
Di vi si on.

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
BE-SHORE, Attorney for the Proponents of Proposal
Nunber 1, California Dairies, Inc., also referred to as CDI;
Dairy Farmers of Anerica, Inc., also referred to as DFA; and
Land O Lakes, Inc., also referred to as LOL.

M5. QLI VER THOWSON: Good norning, Megan A iver Thonpson,
Megan is ME-GA-N, |I'man Attorney with the |aw firm Hanson
Bridgett in San Francisco, that's HA-NS-ON, B-RI-DGE-T-T,
and 1'mal so Counsel for the Proponents of Proposal Nunmber 1.

MR. SCHAD:. Good norning, |I'mDennis Schad, S-CHA-D, |
work for Land O Lakes.

MR, JABLONSKI: Gary Jablonski, GA-RY, J-AB-L-ONSKI,
Consul tant with the Cooperatives of Proposal Number 1.

MR, ERBA: Good norning, Eric Erba, EERI-C E-RB-A |

work for California Dairies, Inc.
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MR. ENG.lI SH: Good norning, your Honor, Proposal 2.
Chip English, EENGL-1-SH I'mwth the law firmof Davis,
Wight, Tremaine, with ny principal office in Washi ngton, DC.
| am here on behalf of the Dairy Institute of California, and
they are Proponents of Proposal 2. And | want to note in
advance of one of our people today that |I'ma proud resident of
the State of Mine.

M5. VULIN. Good norning, Ashley Vulin, I'"'malso a
representative of the Dairy Institute of California.

MR SCH EK: WIliam Schiek, SSCHI-EK Economst with
the Dairy Institute of California.

M5. TAYLOR  Good norning, Sue Taylor with Leprino Foods.

MR OIlS: Good norning, Frank Ois with Foster Dairy
Farns, Crystal Creanery, that's OT-1-S.

MS. HANCOCK: Nicol e Hancock, Stoel Rives, representing the
California Producer Handl ers Association and Ponderosa Dairy.

MR LUND: Dennis Lund, L-UND, Drector of Cost
Accounting for Foster Dairy Farms, Crystal Creanery.

M5. de la RIVA: Good norning, Tiffanie de la Riva with the
firmStoel Rives, here for California Producer Handlers
Associ ation and Ponderosa Dairy.

MR. LAI: Good norning, Victor Lai, L-A-1, with Producers
Dai ry Foods.

MS. REED: Good norning, Kristine Reed with the MItner |aw

firmon behal f of Select M|k Producers.
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MR MLTNER  Good norning, Ryan MItner, MItner law firm
on behal f of Select MIKk.

MR. VANDENHEUVEL: Good norning, Rob Vandenheuvel,
V-A-N-D-E-NHE-UV-E-L, here wwth MIk Producers Council.

MR SMTH  Good norning, Daniel Smith, DA NI-E-L,
S-MI1-T-H, from Mntpelier, Vernont, representing the Kentucky
Dai ry Devel opnent Council, the Georgia MIk Producers,

I ncorporated, and the Tennessee Dairy Producers Associ ation.

MR WLLIAVS: Everett WIlians, Georgia M|k Producers and
Dairynmen. E-V-E-R-E-T-T, and then WIIliams.

MR. SPARRON Richard Sparrow, I'ma dairy farner from
Kent ucky.

MR. TOSI: Good norning, your Honor, nmy nane is G no Tosi.
G-- like George -- I-NOQ, last nane Tosi, T -- like Tom --
OS 1, I'll be testifying today on behalf of the California
Producer Handl ers Association and Ponderosa Dairy. Thank you.

JUDGE CLIFTON:. M. Tosi, it is remarkable that yesterday
when | asked the Veterans to stand, our w tness and you were
the only Veterans in the room |'manazed at that. There are
| ots of us here. Thank you for your service.

MR, TOSI: Thank you.

JUDGE CLIFTON: |Is there anyone el se who has not yet
approached the podi umwho would like to do so at this tinme?

| would like nowto go to prelimnary matters and

announcenents. | notice that Laurel My is doubl e tasking
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today. She is now taking exhibits and corrections to exhibits,
and so on, coordinating wth wtnesses and all other duties.

M5. MAY: W have a saying at AMS, it is "all other duties
as assigned" at the end of your position description, and
that's what |'m doi ng today.

el cone to the hearing. dad to see all of you here
this morning. Looking forward to hearing fromsome producers
and ot her peopl e today.

If you would like to testify in this hearing, you
sinply need to let us know that you would like to do so and we
can get you into the line up. |If you would |like to ask
questions of any of the w tnesses, you may do so by raising
your hand or approachi ng the podi um and havi ng t he Judge
acknow edge you.

As al ways, we are broadcasting this session of the
hearing via live audio feed, which is available online at
WWw. ans. usda. gov/ | i ve.

The court reporter is taking official transcripts of
this hearing and they are available on our AMS Dairy website
approxi mately two weeks after the end of each hearing week.
And there are copies of some of the past exhibits back in the
corner where M. Tosi is |looking at the file boxes. You are
wel cone to help yourself to any of those, if you would |ike
them And we do have other copies of some of the earlier ones

back in the hotel, so if there any that you don't see there |et
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me know and we mght be able to come up with some others.
My recollection, which is getting shorter and shorter,

Is that yesterday Sue Taylor was on the stand, and | believe
today we are going to continue with her testinony and direct,
or cross-exam nation, and then we have a couple of producers
who introduced thenselves this morning who would like to
testify. So | will turnit over to Chip.

JUDGE CLIFTON: M. English, I know Ms. Vulin is exam ning
Ms. Taylor, but I"'mcalling on you with regard to the
prelimnary matters, such as scheduling.

MR. ENGLI SH: Thank you, your Honor, and | think we'll have
a nunber of people comng up. But we have, and | think pretty
nmuch remarkably for this proceeding, had a | ot of discussions
anong counsel to try to work things through, and so ny part of
this is to say that, yes, we wuld like to have Ms. Tayl or get
on the stand and finish her direct and her cross so that she
can return, delayed, to her neetings. And then I think turn it
over to others talk about what's going to happen next. | wll
say that after Ms. Taylor, we have a couple of housekeeping
matters and they are basically two statements of party
W t nesses, the party parties, just to put in the record, under
801(d)(2), and that will finish our case-in-chief. And then we
do understand that at some point in the near future, near to be
defined, Dr. Schiek will return to respond to your questions

from Tuesday.
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But otherwi se we are going to be done. And | wll say
that as of this nmoment, subject to not know ng everything
that's going to happen, we do not have any rebuttal. So we do
not presently anticipate rebuttal as we think about scheduling.

And then I'Il say one nore thing, hopefully I will have
nmore information by this afternoon. R ght now we have not
heard anything fromthe Federal District Court |ocated about
five mles fromhere, and so at the nonment, that hearing is
still scheduled for 1:30 Monday afternoon. So we obviously are
hoping to hear, and I, you know, if you hear a shout of joy
some time today, you will know what that is about.

JUDGE CLIFTON:. Didn't you say though, M. English, that
typically you find out on the Friday before the hearing?

MR ENGISH Well, | think it nmaybe 48 -- but you may be
right, we could hear as late as tomorrow. Wat |'msaying is
the second I know, you know, the only thing we'll knowis if we
get good news, which is the view of not having a hearing so it
doesn't cause whatever issues. So anyway, that's where we are,
and | assure you that, that we're -- | won't interrupt a
w tness, well, maybe not, but, you know, everybody will know as
soon as | know.

JUDGE CLI FTON: Thank you. | do appreciate that. In any
event, whether your hearing requires you to be el sewhere, we
will start Monday norning, because you will be able to join us

for that.
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MR ENGLI SH:  Yes.

JUDGE CLIFTON: And then | will not keep going without you
so, if you have to be gone we'll not be in hearing here during
that time, but it could be a short tinme that you are gone so --

MR, ENGISH And we're still looking at sone options to
try to hel p out because we want to keep goi ng.

MR. ENGLISH. | assure everybody in this roomthat | think,
l'i ke everybody in this room | have every single notivation in
the world to be done on or preferably before next Friday.

MS. HANCOCK: Nicol e Hancock. | was going to offer our
line up that will follow when M. English is done with his
case-in-chief. W have Frank Qis and Dennis Lund from Foster
Farms Dairy and Crystal Creanery to testify. They do have to
| eave by 3:20 so we're hoping that, hoping we can nmaeke that.

If we get into a tine crunch, we're willing to buy sone pizzas
and bl aze on through lunch, if that's what it takes, but we
need to get himout of here. | think his testinony is
valuable, so | would really like to be able to put it onif I
can.

When that's done, if there's nore cleanup W tnesses,
that m ght happen then. Sonme other witnesses that | think we
m ght hear from we also have G no Tosi, who is available and
he'll put on testinony for Federal Order |anguage for Producer
Handl ers Associ ation, and then separately for Ponderosa Dairy,

and then that is all of the witnesses that we have avail abl e
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today. W have one nore producer-handler that will testify
tonorrow for both Producer Handl ers Association and then
separately for Ponderosa Dairy.

MR SMTH  Your Honor, Dan Smith. The two dairy farmers
fromthe Sout heast who introduced thenselves, M. WIIlianms and
M. Sparrow, are here for, throughout today, and they can serve
at whatever works best for your scheduling. So they are
avai | abl e for the day.

JUDCGE CLIFTON:. M. Smith, there was a dairy farner here
from Tennessee earlier this week, we didn't get himon. He was
alittle anbival ent about whether he wanted to interrupt in
order to testify. He was very respectful. And I'm-- | didn't
catch his name, but I'm | would inmagine that he's part of your
group, and I"'msorry that that we didn't hear from him

MR SMTH Well, you and | both imagine that. | heard if
he was here last night in the second connection | took, | think
that's what it was, and he was, but apparently he was gone
before | got here, so | wll extend your expression of courtesy
to himthrough the network.

JUDGE CLI FTON: Thank you.

MR, BESHORE: Marvin Beshore. |If | mght, just sone
informati on for everyone wth respect to our rebuttal. W're
prepared to nove forward tonorrow with rebuttal, assum ng, you
know, that things will have evol ved to the point where we can

start our rebuttal. W do have a dairy farmer, two dairy
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farmers, M. Hollon is indicating to ne, who we expect to be,
who plan to be here tonmorrow, you know, to testify. And

| ooki ng just out towards next week, our rebuttal has nine or
ten pieces toit. At this point, as we see it, sonme of them
are very brief.

But one scheduling issue I'Il just flag now, M. Hollon
cannot be here from m dday Mnday through Tuesday, | think
we'll be able to work other pieces around that, but he has a
nunber of those parts, has responsibility for a nunber of those
parts of our rebuttal case.

JUDGE CLI FTON:  So he woul d be back Wednesday nor ni ng?

MR, BESHORE: Yeah, |ate Tuesday. Avail able Wdnesday
nor ni ng, yes.

JUDGE CLI FTON: Wio el se has prelimnary matters, whether
they are scheduling or any other concerns? | see none.

| would like to add what |' mthinking about now. |'m
t hi nki ng about briefing. And typically, what we do is we wait
until the transcript corrections have been proposed and rul ed
on, and then we have briefs. In this case, | wll permt not
only the opening briefs, but also reply briefs. This is too
conplicated and too inportant to have you see in a brief by
soneone el se, an argunent that you need to address, and that
you need to alert the Departnment to other things they shoul d
consider. So we'll have to have two rounds of briefs.

Now, that does not require anyone who submts an
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opening brief to also submt a reply, it is an opportunity, not
a requirenent. Anyone is welcone to submt a brief. You don't
have to have been an attorney representing a proponent. But
everyone who chooses to submt a brief should understand that
if you will put yourself in the shoes of the US Departnment of
Agriculture, and take into account what they need to consider,
it wll be very hel pful.

The United States Secretary of Agriculture is a very
hands-on, very know edgeabl e | eader, who will be very invol ved
in this. There are legal constraints, even on a Secretary of
Agriculture. Those may be the nost difficult parts of dealing
wth all of the information. So we need your wi sdom we need
your collective wsdom even though you come fromdifferent
points of view | think if you respond to one another's, and
I['mgoing to call themreply briefs, ideas, it will be very
val uable to the people who have to work with these very
difficult issues.

All right. That's all | have. Are there any ot her
prelimnary matters? None. Let us continue then with Sue
Tayl or's testinmony.

Let's see, for those who weren't here yesterday and do
not have a copy of Exhibit 161 and 160, are there any other
copi es avail abl e?

MS. VULIN  Yes, your Honor. W have maybe five of each.
JUDGE CLI FTON: Pl ease raise your hand if you would like a
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copy of the exhibits that Ms. Taylor is testifying about. She
began this yesterday. There are two exhibits and I'Il invite
you to mark themw th the nunmbers we have placed on them if
you would like. The docunent entitled Testinony of Sue Tayl or,
Part 3, is Exhibit 160, and Exhibit 161 is the Attachment B, as
in boy, to that testinony, but it has its own exhibit nunber,
161.

Ms. Wulin, if you will identify yourself again, and
then you nay proceed. Ms. Taylor, you remain sworn. | would
l'i ke you to state and spell your name one nore time for us.

MS. TAYLOR Thank you. It's Sue, S-UE, Taylor,
T-A-Y-L-OR
M5. VULIN. And I'm Ashley Vulin for the Dairy Institute of
Cal'i fornia.
CONTI NUED DI RECT EXAM NATI ON
BY M5. VULIN:

Q M. Taylor, yesterday you read your witten statenment
Exhibit 160 into the record, correct?

A Yes.

Q And so today | would like us to turn to Attachnment B
which are the set of tables that you created. | would ask that
everybody please turn to Table 1 of Attachnent B, which is
Page 1 of the entire table packet.

Now, Ms. Taylor, can you give us, first off, just kind

of an overview of the content of this table, Table 1?
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A, Certainly. To orient everybody broadly to the tables,
| selected a period starting January 2005 and goi ng through
Decenber 2014, so a ten-year period. And for each table
attenpted to anal yze the price outcones by applying the
regul ated price surface, regulated price fornulas in Proposal 2
to the coomodity prices that existed through that period. And
there is a conparison with the existing Federal Order prices
and also with the existing CDFA prices relative to the formul as
in use, the permanent formulas in use at this point in tine.

Table 1 specifically provides you with a comodity

price inputs that were used in those calculations. So for
Table 1, the left block is the set of comodity price inputs
used for the Dairy Institute proposal, which those who have
been here will recall, first of all, asked for USDA to use a
western survey price to drive the commodity prices, but in the
event that a survey cannot be conducted w t hout violating
confidentiality concerns, asks the Departnent to use certain
default values that were cal cul ated and submtted by Dr. Schiek

based upon data of prices received and California, versus the

NDPSR nunbers predom nantly. So in Table 1, well, 1"l orient
you as well. Imediately after the columm headi ngs, bel ow the
col um headings, | have a row that | have titled colum

designation. And | put into that row, letters so that we can
refer to the specific colums, and below that is col um nath.

So for those colums where | have done nath based on ot her
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colums, | have attenpted to -- to docunent what that
rel ationship is.

Q Thank you, Ms. Taylor. And | just wanted to point out,
t hose headings are particularly hel pful because this table
spans nul tiple pages, both vertically and horizontally, so you
wll see that whereas page 3, the furthest colum to the right
is Colum M as in nother, you pick up on page 4 at Columm N,
as in Nancy, but you also continue down onto the next page
within Colum N, so that kind of helps orient those who are
| ooking at the table to nake sure they can visualize the table
inits entirety.

A.  Thank you. That was helpful. And if you look at, for
exanpl e, page 3, you will see that at the bottom of each table,
it's a pages 1 through 3, essentially would be the same set of
col ums but progressing through the nonths from 2005 t hrough
2014, and at the bottom| have shown annual averages, and a
ten-year average, and that should carry through with each table
that we ook at. Going back to specifics around Col ums A
through E, which are the price inputs for the analysis on the
class price outcomes for the Proposal 2, those products which
have conparabl e NDPSR surveys that already exist, are
cal cul ated using the default values relative to the NDPSR
prices that were previously published by USDA. So in the case
of western butter, western nonfat dry mlk, and western dry

whey, those were calculated directly fromthe NDPSR prices
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rel eased by AVMS at the tine that class prices are announced.

Q And those are Columms F through I?

A. Yes. Now, in the case of Colum C, western cheddar 40
pound bl ocks, those prices were calculated wth the exception
of the government shutdown, during which the specific block
data was not rel eased, but otherw se those, Colum C would be
calculated relative to the nonthly average bl ock price that fed
into the NDPSR cheese price. So again, the NDPSR cheese price
woul d be over in Colum H, but because those are conprised of
both bl ocks and barrels, we had to tease out the block part of
that, and the Colum C would be a calculation relative to the
bl ock only piece of Columm H.

In the case of Colum E, the western whey protein
concentrate 34 price, that was cal cul ated using the weekly data
fromDairy Market News and it was cal cul ated based on the
average of the nostly's for a Central Western WPC 34, and t hat
was again, for the same periods that were associated, or | are
defined in the Dairy Institute proposal for each nonth.

Colums F through I, once again, are the published
prices from USDA for the commodities used in the calculation of
class prices. And Colums J through Msimlarly are the
published prices, but fromthe State of California, CDFA, that
were used to drive their mlk price fornulas. One thing I'l
point out is that there was a period when CDFA did not use the

western dry whey series, they had a flat 25 cent factor in 4b
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price formula, but they did include their calculation in their
exhibit in this hearing, so | used that data.

Q Thank you, Ms. Taylor. So nowif we could turn to
Page 4, which picks up at Table N or excuse me, Colum N as in
Nancy, can you explain how these calculate in the data that you
provided in Colums A through N?

A. Certainly. So pages 4 through 6 represent the
difference in the commodity price used in our analysis of the
Dairy Institute proposal versus those prices that were used in
the Federal Order calculations and those prices that were used
inthe California State Order calculation. So you can clearly
see in Colums N, O and Q that price discount that was used
in, or was proposed in Dr. Schiek's testinmony to get the NDPSR
price series to a western equivalent. These are the default
values that are in the formula. The 2.18 cent discount on
butter, the 2.44 cent discount on nonfat dry mlk, and the .63
cent discount on dry whey.

In the case of Colum P, you will see that there's nuch
more variability in the calculation, but that, again, as I
described in pages 1 through 3, is driven by the fact that the
Dairy Institute proposal is based on cheddar blocks, and the
existing cheese price in Class IlIl fornulas is a conbi nation of
bl ocks and barrels.

The sane analysis is done then again, for the

California State Order comodity prices over tinme, and that's
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colums R through U

JUDGE CLI FTON:  So, you know, Ms. Taylor, how B sounds |ike
P sounds like -- | believe you were calling our attention when
you pointed out the greater disparity, Colum P Iike Paul ?

MS. TAYLOR That's correct.

JUDGE CLIFTON:  kay.

M5. VULIN  Thank you, your Honor
BY M5. VULIN:

Q So Ms. Taylor, let's take January 5th, which begins on
page 1, and I'll just have you kind of read across the line
t hr oughout each of the pricing colums to explain what that
nunber is and what it neans, so we can just kind of use that as
an exanple to understand the table as a whole.

A, Certainly. And just to clarify, that would be
January of 2005, and Colum N, as in Nancy, would be cal cul ated
by taking, frompage 1, the first row Colum A, and reducing it
by Colum F, so that would be the western butter series that's
going to drive the analysis of the Proposal 2 outcomes, mnus
the, at that time, NASS butter price used in the Federal Order
system

Colum O nonfat dry mlk, will refer back to the

western nonfat dry mlk price found in Colum B on page 1, top
row, reduced by the Colum G on page 1, first row, the NASS
nonfat dry mlk price.

Col um P woul d be the western cheddar price found in
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Colum C on the first page, reduced by Colum H on the first
page, first row, the AMS cheese price, the block barrel
conbi nati on.

And in Colum Q it would be the western dry whey price
found in Colum Din the first table, reduced by the NASS dry
whey price in Colum | on page 1, first row

We go through that same process again on the California
State Order comodity prices, so Colum R is going back to the
first page, Colum A mnus Colum J. Columm Sis Colum B
m nus Col um K

In the case of the California State Order comodity
prices, nonfat dry mlk is based on a survey, it's the
California weighted average price, and if you wll recall, we
had some, we're essentially |ocking down sonme relationship in
the Dairy Institute proposal, so you end up with some
variability there as well as on the, again, the cheddar bl ock.
In the dry whey, Colum T is Cmnus L fromthe first page.

Q Colum T as in Ton®

A Yes. And Colum Uis D, as in dog, mnus Colum Mfrom
the first page.

Q And neither the NASS pricing nor the California State
Order comodity pricing provided a value for WPC, correct?

A, Correct. So | don't have those conparisons in this
table. | just provide sinply what our price assunption was in

the first table.
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Q Thank you. And now turning to page 6, after the
cal cul ati ons between the two conparisons at the very end, which
you had pointed out earlier, but | wanted to highlight again
now t hat we have gone through the cal culations, you have the
yearly average for each of those calculations as well as the
ten-year average.

A, Yes. And as you | ook through those individual years
and the ten-year average, you will see that it's obvious that
agai n we have hinged consistently to the NDPSR national survey
for butter, nonfat dry mlk, and dry whey. The cheddar cheese
variability is related to the fact that we're using cheddar
bl ock instead of blocks and barrels. And when it cones to the
State Order comparison, you will see a larger spread on average
fromthe State Order price series on butter and cheddar,
whereas nonfat dry mlk are both within a penny of that
ten-year history, and that larger variability in the pricing, |
believe, is related to the different timeframes that we used to
establish those discounts.

Q Because of all the changes in the market that happened
bet ween 2005 and 2014?

A Yes.

JUDGE CLIFTON: Ms. Taylor, how do | see that there's a
greater difference? Wat do | ook at to see that?

M5. TAYLOR | was |looking at the ten-year average, so it's

the lowest Iine on that table. And over in the right hand
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portion of the table, where we're conparing with the Dairy
Institute proposal with the California State Order comodity
prices -- well, | guess there are a fewthings that are
happening in this. One, these are commodity prices before the
di scount factor that's enbedded in the California class price
formulas. And so there's that piece that is not represented
here. These prices would be in the case of butter and cheddar,
the CVE price averages fromthe 26th of the prior nonth to the
25th of the current nonth. And then the California formlas
apply a discount, it's referred to as the FOB factor, in the
formul a outside of this part of the cal cul ation.

But what | was referring to is that 4.07 cent discount
on butter and the 2.09 discount on cheddar. And as | think
nmore about it, part of the reason why those are the greater
discount in this part of the calculation, or the analysis, then
the other two factors is, the other two factors are based on
real time surveys, and the butter and cheddar are based on the
CME price and then the discount is, the FOB discount is applied
separately in the formula.

BY M5, VULIN:

Q Thank you, Ms. Taylor. |Is there anything el se you want
to tell us about Table 17?

A. No, | think that that covers largely Table 1. And it
al so largely covers Table 2, because Table 2, if | can have

people turn to that, is in the sane format, same |ogic, but
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covers the advanced pricing factors. So those factors used for
the cal culation of anything that has an advanced price
announcenent, so it would be a portion of all of dass | and a
portion of Class Il prices.

Now, once again, we have some price series that are
hi nged of f of published prices by AMS that have been published
over the years, and sone where a calculation had to be nade to
fit that particular timeframe. And specifically those that
required a separate calculation are Colums C, D, and E, which
woul d be the western cheddar 40 pound bl ock, western dry whey,
and western WPC. And those cal cul ati ons woul d have been done
using the sanme tinefrane that is used to calculate the advanced
price comodity prices. And in the case of the western cheddar
40 pound bl ock, that woul d have been indexed to the NDPSR or
NASS's, in the case that it applies, release of the cheddar
bl ock price. And the western dry whey woul d have been
calculated relative to the Dairy Market News weekly dry whey
quotes, as would be the case with western WPC 34.

Q And in conparing page 6 with page 12, which are the
ten-year average for the Class |1l and IV pricing factors of
Table 1, and then the ten-year average for the advanced pricing
factors in Table 2, you can see that there's a | ot of
consi stency between them and that the colums that you
mentioned, C, D, and E, did have some effect but there are

still alot of simlarity between these two tabl es?
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A. Correct. As you look at the difference between the
advanced pricing -- | haven't done it -- but if you |ook at the
sane relative to the announced comodity prices is used in the
existing formulas on the Federal O-der side, you would
simlarly see a lot of consistency, but they are not equal in
terns of relationshinp.

Q So just two different |enses through which to viewthe

pricing?

A Well, there's one set of data, Table 1, is used in the
calculation of Class IIl and IV prices, and al so the butterfat
piece of Class Il, and the calculations on Table 2 are rel ated

to dass | prices and the SNF portion of Cass Il

Q Thank you, Ms. Taylor. So turning nowto Table 3,
which is on page 13, and is entitled Cass IV pricing inpacts.
Can you pl ease just do the same thing and wal k us through the
set up of this table and the meaning of the various col ums?

A, Certainly.

So on Table 3 we're |ooking specifically at the

G ass IV price which would apply to butter and dry mlKk
regul ated prices. The calculations are driven fromthe
commodity prices that | explained in Table 1. The prices shown
on pages 1 through 3 --

Q Pages 1 through 3 of Table 3, which are al so pages 13
t hrough 15, correct?

A. Correct. And to clarify, the 13 through 15 would be
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the handwitten page nunbers, just so that it is alittle
easier for people to nake their way through the whole
attachment. So these would be the commodity, or the, excuse
nme, they would be the conponent prices that are cal cul at ed
based on the commodity prices that we have seen in Table 1.

So for exanple, the left portion of that table, of
Table 3, page, I'll use the handwitten 13 is where |I'mat, the
Col um A woul d be the butterfat conponent price that woul d be
cal cul ated based on the use of the fornula that is proposed by
Dairy Institute, and for reference, we have had sone
adj ustments t hrough the hearing, or sone amendnments to that
fornmula, so | had included that as Attachnent A page 5 on the
back of my, the body of ny testinmony. So it would be the
application of those price formulas using the comodity prices
that existed in January of 2005.

Q And just to clarify, you are using the amended price

formul as?
A. Correct.
Q Thank you.

A, Colum B woul d be the sanme | ogic, using the solids not
fat calculation. And Columm C woul d be grossing up those
conponents on a standard conponent assunption under the Federa
Order systemof 3.5 percent fat and 8.685 percent solids not
fat.

The mddle table that's entitled Class IV FMMO pri ces,
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Cct ober 2008 formulas, would be the conponent and hundredwei ght
val ues that were announced from October 2008 to current. And
for the period from January 2005 t hrough Septenber of 2008

woul d be the recal cul ated component prices by applying that
2008 formula to the commodity prices that existed in that

ti mefrane.

The table to the right, the California State O der
prices, current permanent formulas from August 2008, would be
the 1V-A conponent prices the would be cal cul ated based on the
formula that existed at the time that, well, it is the |ast
per manent set of formulas. One nuance that 1'Il point out,
Colums G and H are straightforward, they are conponent price
calculations. Colum | and J, there is a difference in the
st andard conponent assunption that is used by California State
Order as they quote hundredwei ght prices versus the California
order. |It's not a large difference, but the assunption in the
California State Order when they quota hundredwei ght values is
3.5 percent fat, 8.7 percent SNF, and in the Federal Order it
is 3.5 8.685. And | based ny conparisons when | | ook at
hundr edwei ghts with the California system on that Federal
Order standard assunption, just so that | have apples and
apples. But | did want to show the 3.5, 8.7 nunber because
nmost people will look at it and try to conpare it with what's
been announced by CDFA and say it is wong. So | wanted to

show, in this case, both colums, so people can get a confort
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l evel on its accuracy.

Q So Colum | is just provided for context for Columm J,
but won't be entered into your cal cul ation because it woul d
essentially be an oranges to apples cal cul ati on?

A. Correct.

Q Thank you.

JUDGE CLIFTON: So often it is just a penny difference on a
hundr edwei ght .

M5. TAYLOR Right. | nean, it's not a big difference
bet ween 8.7 pounds of SNF and 8.685, but in the interest of
accuracy | did want to differentiate.
BY M5. VULIN:

Q Sonowif we could turn to page 16, that's where you
start to run the conparisons starting with Colum K Wuld you
wal k us through those, please?

A, Certainly. The Colum K through Mis a conparison, the
Cass IV price fromthe Dairy Institute proposal, |ess the
Federal Order as announced. Well, actually, it's not as
announced, with that clarification, | have taken the 2008
formula and brought it forward into 2005, so you will see, once
agai n, sone consistency in those differences which are
expl ai ned by the fact that we have, in the Dairy Institute
proposal, adopted the sanme yield assunption and basic structure
on Cass Il and IV. The differences are driven by different

price levels, which again, we're prinmarily asking for a survey
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price, but for the purpose of this analysis, have used a
default value, and also it's the difference in make all owance.

Q The Columms Mthrough N, as in Nancy, through P, as in
Paul , are the conparison with the California State O der
O ass 4a prices.

Q And then if we follow this colum down to page 18, |
shoul d say these columms, then we'll get down to our annual and
our ten-year average on page 18?

A. That's correct. Page 18, the ten-year average
difference on Cass |V versus what the Federal Order formla
woul d drive, 60 cents per hundredweight. And the average
difference relative to the class price that woul d be cal cul ated
based on permanent regulation at COFA is a 21 cent reduction.

Q Thank you, Ms. Taylor. So we'll turn now to Table 4,
starting on page 19. And we have got a | ot of columms here, so
I will ask that you do the sane and wal k us through the neaning
of each of these.

A, The Table 4 is the dass IIl pricing inpacts. This
table is conplicated a bit because there are two different
approaches to other solids that are being considered under the
Dairy Institute Proposal. One being based on dry whey, one
bei ng based on the whey protein concentrate 34 val ues, back
into a, essentially a liquid whey val ue equival ent.

Q And Ms. Taylor, can you identify the colums that

address the first calculation you noted, the dry whey
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val uati on?

A. Sure. So colums Colum Cis the calculation of the
other solids price, using the dry whey proposal. | also, for
pur poses of conparison with California, which does not split
protein fromother solids, needed to calculate a solids not fat
equi val ent for the purpose of this analysis. And so Colum E
woul d be the theoretical solids not fat price per pound to be
used in that comparison.

In order to calculate the solids not fat equivalent, |
used the ratios that exist in the Federal Oder, which would be
5.9 pounds of other solids, plus 3.1 pounds of protein, divide
that by 9 to get your price per pound of other, of solids not
fat. So C would be the other solids price that's used to
calcul ate the theoretical solids not fat price in Colum E, and
al so used to calculate the Cass |1l hundredwei ght value in
Colum G which shows the, again, dry whey proposal

Q Thank you. So we have Colum C, as in cat; E, as in
el ephant; and G as in giraffe, just to stay consistent. C, E
and G which apply to the dry whey val uation

A, Correct.

Q And now could you identify for us which colums you
woul d | ook you when evaluating the |iquid whey valuation, the
al ternative proposal ?

A. In all cases, these are just one colum to the right of

the ones | just noted. So the other solids, based on the
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l'i qui d whey proposal, show up in Colum D; the solids not fat
price, again, using the same logic that | already descri bed,
but using the liquid whey proposal in Colum F, and the
Cass Il hundredwei ght value using the Iiquid whey proposal,
woul d be Col umm H.

Q Thank you, Ms. Taylor. So now I'll ask you to start
back at the begi nning now that we have differenti ated what we
w || use those colums for, and have you begin at A and wal k us
across your cal cul ations.

A So A would sinply be the butterfat price cal cul ated
under the Dairy Institute Proposal; Bis the protein price
cal cul ated under the Dairy Institute Proposal; and Colum Cis
the other solids based on the dry whey Dairy Institute

Proposal; and D --

Q You have done C through Hfor us, I'Il let you get past
having to do that again. If you want to pick up at 1?
A. | through L would be the Federal Order prices, again,

from Cct ober 2008 to current, should be based on the announced
price, prior to that, they are restated. In Colums Mt hrough
P woul d be the California State Order prices using the fornul as
that existed in August of 2012 to restate prior periods.

Q So now we can turn to page 22 to see the conparisons
you have run using those nunbers, correct?

A Yes.

Q So l'll just have you wal k us through those
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A Ckay. On page 22, this would sinply, simlar format to
what we have al ready discussed, left hand side is a conparison
wth the Dairy Institute outcones versus the Federal O der
Cass Ill, and on the right side versus the California State
Order. The only thing, only nuance that I'll point out is the,
again, we have the two different versions of the other solids
val uation, and therefore, two different versions on the
G ass Il hundredwei ght value. The dry whey version is in
Colum S and U, and the liquid WPC version is in Colum T and
V.

Q Vas in wlin?

A VasinWwlin. And simlarly, on the State O der,
there's the conparison where the dry whey based Dairy Institute
Proposal shows up in Colums X and Z; the liquid WPC version
shows up in Y and AA

Q And then if we turn to page 24 we'll be able to find
the yearly averages and then the ten-year average that we have
seen in the other tables, correct?

A. Correct. And in this case, you will see in the Federa
Order block ten-year average, the dry whey approach reduces the
ten-year average by 85 cents, and the liquid WPC ot her solids
val uation reduces it by $1.42. |In the conparison versus the
California State Order prices, the dry whey version reduces the
price by, or increases the price by 35 cents, and the liquid

WPC version reduces it by 22 cents.
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Q Thank you, Ms. Taylor. So I'll ask that we skip
Table 5 for now and nove to Table 6, which you can find on the
| egal - si zed paper at the very end of your packet. Because of
the size of this docunent, we had to try and print it |arger,
and even then it is a good eye examtest for anyone who is
interested in testing your eyesight.

So we're on Table 6, which is page 34 of the packet,
but hopefully easily found, as it's larger than the other
pages. And I'Ill ask, Ms. Taylor, that you tell us Table 6,
Cass 1 pricing inmpacts. Can you wal k us through this table,
pl ease?

A | hope. Ckay. So Cass | pricing is nore conplicated.
The prices as simlar to what | already wal ked t hrough, because
you have the driver being the higher of, effectively, the
butter powder value or the cheese value. W have the extra
col ums show ng what that skimval ue woul d be under both the
ot her solids proposal based on dry whey, as well as the other
solids based on the liquid WPC. So there is a little bit of
extra conplication here.

The Colums A through C, well, let's say A through D
focus on the conponent prices that are used to calculate the
skimthat will drive the selection of the higher of. So
Col um A woul d be the advanced protein price using the
Cass Il protein formula calculation. The Colum B would be

t he advanced ot her solids price, using the advance, or using
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the dry whey factor in the Class IIl formula fromDairy
Institute. Colum C would be the other solids factor using the
l'iquid WPC, approach.

The SNF solids calculation in D wuld be the SNF price
using the Gass IV formula. Colums E through G would be the
cal cul ation of the skimvalue that then would allow you to
select the higher of. So Columm Eis the Cass Ill skimvalue
using the dry whey factor; Colum F is the Aass Il skimval ue
using the WPC, liquid WPC factor; Colum G would be the
Cass |V skimusing the Cass IV formula for SNF

The Col umms H through | show you the higher of under in
Colum H, if a dry whey factor as proposed by Dairy Institute
Is adopted. And in Colum I, if the liquid WPC factor is used
in the higher of calculation.

Based upon that -- okay. So Columms J through N are
the allocation of the Class | nover between SNF fluid carrier,
and I"'mshowing in Colum N, the fat price. So the J through M
are really the skimallocation between the SNF and the fluid
carrier, and the SNF in Colum J is driven by the dry whey
factor, and the fluid carrier in Colum L is driven by the dry
whey factor. The SNF in Kis driven by the liquid WPC factor,
and the fluid carrier in Mis driven by the Iiquid WPC factor.

Col um N shows the advanced Cass | fat pricing, and
the Colums O and P show the Class | base mlk price. Colum O

bei ng, that would be, that would be driven using a dry whey
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formula for other solids. And P being that that would be
driven by the liquid WPC factor being used to cal cul ate ot her
sol i ds.
The Colums Q through T are sinply taking that
hundr edwei ght base m |k price and adding the respective
differentials, $1.80 for Northern California, and $2.10 for
Sout hern California.
JUDGE CLIFTON: Let ne interrupt you for just a mnute.
(Noi se fromother roominterruption.)
You may proceed.

M5. TAYLOR So in this case the dry whey factor woul d be
used --

JUDGE CLIFTON: Let nme stop you.

(Noi se fromairplane interruption.)
Ckay. CGo ahead.

M5. TAYLOR So in this case, the dry whey factor is used
in calculations for Colums Qand S, and the liquid WPC factor
woul d be used in the calculation of Colums R and T.

BY M5, VULIN:

Q And we see those cal culations running through page 34,
35, and 36, and then if we turn to page 37 we will pick up
again at Colum U. Could you wal k us through these col umms,
pl ease?

JUDCGE CLI FTON: There's a noisy aircraft overhead. W are

at the Piccadilly Inn Airport.
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BY M5, VULIN:

Q So we're on page 37, looking at Colum U

A. | have to ground nyself, because the difference between
this Table 6 and the others is, in Table 6, or in the others |
had essentially the calculations for both, for all three, the
Dairy Institute, Federal Order, and California all on the front
set of pages.

In the case of Table 6, because of the conplexity of
the dass | calculation, what we have gone through so far is
strictly the Dairy Institute piece. And so page 37 starts the
summari zation of the existing Federal Order and the existing
CDFA pieces of the calculations. So the Columms U through AA
woul d be the Federal Order prices, again, restated to the
Cct ober 2008 formulas. And the Colums AB through AK are the
CDFA regul ated m Ik prices restated to current permanent
formul as.

Q Sothento get to the conparisons, | believe we turn to
page 40, which is the third to the |ast page of the docunent.
Coul d you wal k us through the conparisons here, please,

Ms. Tayl or?

A. Certainly. So on page 40, this is, they have bottom
line analysis of what's the difference between the Dairy
Institute Proposal and the existing Federal Orders or the
exi sting CDFA data. In the left five colums, which it seens |

failed to letter, is the conmparison with the Federal O der
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based Class 1 price, fat, skimbased on the dry whey proposal,
ski m based on the WPC 34 proposal, liquid WPC 34 proposal, and
then the associ ated hundredwei ght conpari sons.

This is a base Cass | price to base Class | price
conparison. The colums to the right, the table to the right
isalittle bit of an apples and oranges conparison as | noted
in my testinony, because California doesn't apply a
differential to a conparable nunmber that you would find in the
Federal Order for a base nonth price. Effectively what they do
is calculate a cormodity reference price, whose, in the
formul as are not adjusted automatically every tinme 4a and
Cass 4b formulas are adjusted. And those fornulas I|'|
characterize very |loosely as being richly rooted in those
manuf actured class fornulas at one time, w thout having any
make al |l owances in them And so inherently they have an
elevation in price level. And so this conparison versus the,
fromthe Federal O der base price to the California dass 1
price, is apples and oranges. And probably another way that we
could conpare it is, the Federal Oder price inclusive of the
differential, that would really be the apples and appl es
conpari son, but there's sone conplications in doing that in
itself, so | chose just to keep it cleaner. But we should
recogni ze the price that would be paid for Cass | under the
Dairy Institute Proposal in a Federal Order system would be

increased by the differential amount fromthe prices
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represented here.

Q So are these prices then, are they going to be a little
bit too lowor alittle bit too high?

A. These would represent the Dairy Institute prices as
bei ng | ower than those that would apply by the differential
that woul d apply at that plant.

Q Thank you, Ms. Taylor. So I'lIl -- guide us nowto
Page 42, which is the end of that table, where we can find our
annual averages over the ten-year period, and then our ten-year
average for this data, correct?

A, Yes. So the base nonth conparison for the ten-year
average, using the dry whey other solids valuation is 36 cents
| ower than the base nmonth average that woul d have existed using
t he Cctober 2008 fornulas goi ng backwards in the Federal O der,
using the liquid WPC approach, a little over 55 cents | ower.

Rel ative to the California State Order, and this is
where | would Iike to rem nd everybody again, the actual price
paid in the Federal Oder would include an additional
differential, but if you do a conparison between the C ass
base month price and the California State Order price using the
dry whey factor, it would be $2.59 difference.

Now, the one thing |I should point out in this table,
it's the only place where, instead of having the conponent
cal cul ated based on dry whey right next to the conponent

cal cul ated on the liquid WPC proposal, | have grouped. So in
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the left side of that California conparison, fat, SNF, fluid
carrier, and hundredwei ght are all calculated on the dry whey
factor, and then at the right side of that table it's al
cal cul ated on the WPC, liquid WPC factor. And so the
difference, again, for the ten-year average using the dry whey
factor is 2.5863, and the difference using the |iquid WPC
okay -- and | see | need to make a correction in that colum
headi ng. Fourth l[ine down, right nost colum, where it says
dol I ars per hundredwei ght at 3.5 fat, 8.685 SNF, 87.815 fluid
carrier, instead of saying dry whey, that should say liquid
WPC, as is also noted in the heading that is above those |ast
four col ums.

Q So, Ms. Taylor, we should probably begin on page 40 to
make that correction, since that's the beginning of that
col umm, correct?

A, That's correct.

Q Gkay. So, your Honor, we would ask that that
correction be made to the record copy.

JUDGE CLIFTON: Al right. Let's do the easy thing first,
and let's give the columms letters, and then we will have an
easier tine pinpointing exactly where we're maki ng that change.
So how woul d you like us to | abel the colums beginning with
page 40 so that each one has a letter?

M5. TAYLOR W ended the prior set of tables, it would

appear wth AK, so now |'mgoing to have to test ny menory of
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t he al phabet .

M5. VULIN. So we probably want to begin at AL.

M5. TAYLOR AL, then AM AN, as in Nancy.

MR, BESHORE: So what are we marking?

M5. VULIN So we are on page 40, we are four |ines down on
the col umm designation row. And we accidentally omtted the
| abel s for those colums, so nowwe're filling themin,
beginning with the fat dollars per pound columm, which wll
begin with an AL; the skimdry whey colum, which will be AM
as in nother; the skimWPC 34 col um, which would be AN, as in
Nancy; the dry whey colum, which will be AQ the liquid WPC
col um, which wll be AP.

Now we' re nmoving over to the right hand table. This is
the Proposal 2 base nmonth Proposal less the California State
Order Class 1 prices. So nowl'min the fat colum, which wll
be AQ the SNF colum, which will be AR the fluid carrier
colum, which will be AS; the dry whey colum, which will be
AT; the fat colum, which will be AU, the SNF col umm, which
wll be AV, the fluid carrier colum, which will be AW and the
liquid PC colum, which is currently at one we're going to
change, so that will be AX; and then additionally, above the
addition of AX there, we would ask that dry whey be stricken
and replaced with liquid WPC.

And we ask that these corrections be carried on through

page 41 and 42, your Honor. |'mhappy to talk through those,
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if you think necessary.

JUDGE CLIFTON: No, | want you to be quiet. Ch, you nean
wal k us through it. | thought you neant keep going while we're
maki ng these changes. GCkay. So, Ms. May, are there any
questions you would |ike to ask about the changes just made?

MS. MAY: No, | think I have got it.

JUDGE CLIFTON:. Geat. Thanks. Al right. And what we
W ll do in our leisure, Ms. Vulin, is nmake exactly those sane
changes to pages 41 and 42, and may proceed.

BY M5, VULIN:
Q Thank you, your Honor
I's there anything el se, Ms. Taylor, that you want to
add regarding Table 6?

A.  Yes, please. The thing that | would point out, again,
relative to price inpacts on Table 6, if you |l ook at the
ten-year average.

Q On page 42?

A Yes. | would like to point out again, that the Federal
Order piece, that's the Dairy Institute Proposal, the data
omts the Aass | differential, which will be different
dependi ng upon plant location, and it's $2.10 in
Sout hern California, so you could think about the difference
in, let's say -- now | figured out that | didn't rel abel ny
colums in that table. Gkay. Columm AX, the right nost

colum, you could think of the price inpact being, rather than
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the $2.78 in the $2.10 zone, it would be the 68 cent reduction.
And simlarly, you know, over on the, in colum AT, instead of
the $2.58 in that $2.10 zone, it would be 48 cent difference.

JUDGE CLIFTON: Okay. And when you refer to the $2.10
zone, you are referring to $2.10 zone?

MS. TAYLOR Correct, where the differential that would be
applied woul d be $2.10.

M5. VULIN.  Thank you, Ms. Taylor. So your Honor, before
we begin Table 5, | would request that we stake a small break.
W have gone through a lot of data and there mi ght be a snall
change that we would |like to make to Tabl e 5.

MR. ENGISH. Chip English. So this mght define how snal
the break is, so we'll see if we can help define it. This is a
lot of material and a lot of information, and we have been
wor ki ng, even as Ms. Vulin and Ms. Tayl or have been goi ng
through it.

And the first three pages of Table 5 are fine.

Begi nning on page 4 of Table 5, and the easiest thing to do is
| ook at the first colum on the left. Page 4 of the Table 5, |
don't have those nunbers. Page 28, thank you.

There's a nuance in California that a price is
announced and holds for two nonths, and that nuance sonmewhere
in these 42 pages of tables did not get picked up in what is
presently Table 5 that you all have in front of you. And that

wll carry forward, just on the California side of things.
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That will carry forward starting on page 4, does not affect the
Federal Order val ues, but obviously would affect the
conpari son

Dr. Schiek has been re-running those cal cul ati ons, and
we actually have already, in nmy hand, one copy of what woul d
could arguably replace all of Table 5, and/or we could make it
Exhibit A, sonething A whatever the nunber is, because |I'm
confused. So that would be the reason to take a short break so
that we can get copies of that and get that on. And | know it
is 10:20, so it is maybe a little short of where we nornally
take our break, but | think it makes nore sense to do that and
have her conplete Table 5 after we do that

JUDGE CLIFTON: | agree. And I'mglad you alerted us
before so that people weren't trying to solve it thensel ves.

MR. ENGLI SH: That's why | thought we woul d take the break,
tell you ahead of tine of what we're doing and why we're taking
t he break.

JUDCGE CLIFTON: Right. And we won't take a short break,
we'll take 15 m nutes.

MR. ENGLI SH: And the good news is, in the world we live
in, thisis the smallest class |I think, so, | mean, but it is
inportant, all of these nunbers are inportant, so we want to
fix that.

JUDCGE CLI FTON: Very good. Please be back and ready to go

at 10:37. 10:37. That gives you 15 m nutes.

7260

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

(Wher eupon, a break was taken.)

JUDGE CLIFTON: W are back on record at 10:37. M. WVulin?

M5. VULIN.  Thank you, your Honor. W have printed what is
titled Table 5, Class 2 pricing inpacts, but begins on
Page nunmber 43. And this docunent we're going to ask be nade
part of Exhibit 161, and that you sinply append it at the end
of the docunent to begin after the Table 6 | egal -sized page
docunents. | have additional copies here. |s there anyone who
has not received a copy of the new Table 5, beginning on
Page 437

JUDGE CLIFTON: It appears everyone has a copy. Very fine.
Then | woul d suggest that you just resunme your exam nation of
Ms. Tayl or.

MS. VULIN  Thank you, your Honor
BY M5, VULIN:

Q So Ms. Taylor, before we begin this Table 5, | would
ask that you please turn to page, Table 5, beginning on
Page 25.

And, your Honor, | will leave it up to you, but | would
like to make sone indication on this page whether to X-out the
entire table or to make a notation that this table is no | onger
the correct version that we -- and we woul d not support anyone
relying on this table.

JUDGE CLI FTON: Let me | ook at them

M5. VULIN.  Beginning on page 25.
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JUDGE CLIFTON: They |l ook so different. Ckay.

M5. VULIN. My | recommend just an X through the table?

JUDGE CLIFTON: | -- you know, | have testinmony fromthis
W t ness about this docunent, do | not?

M5. VULIN. W haven't |ooked at this table specifically,
she referenced it in her witten testinony.

JUDGE CLI FTON: But not today?

M5. VULIN.  But not today. We skipped Table 5 and noved to
Tabl e 6.

JUDGE CLIFTON. On, | renenber you did that. Aren't you
clever.

M5. VULIN. So we haven't |ooked at this specific data.

JUDGE CLIFTON: Al right. Then, yes, | think what we
should do is, we should put a line fromthe top |left corner,
just a line down through to the [owest right hand corner on
each of these pages; 25, 26, 27, 28, 29, 30 and 31, and 32 and
33. | believe we should do that. And on page 25 we shoul d
say, "See pages 43 through 51". Wuld that suffice?

M5. VULIN  Yes, your Honor, thank you.

JUDCGE CLI FTON: M. May, do you have any questions about
t hat ?

M5. MAY: Wiy today? No, | got it.

MS. VULIN  Thank you, your Honor
BY M5, VULIN:

Q So, Ms. Taylor, | ask that you now turn to page 43
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which is Table 5 that we provided. Can you, simlar to the
ot her tables, walk us through what each of these tables neans,
pl ease?

A, Certainly. On page 43, the left block of colums is
the Cass Il price under Dairy Institute's Proposal, and the
right block is the Federal Order prices restated to the
Cct ober 2008 fornulas in the right. And these are, again, the
conponent and hundredwei ght prices that are cal cul ated using
the commodity prices that existed in those nonths.

So Colum A is the butterfat price per pound on O ass
[l; Colum B is the SNF price per pound for Cass Il under the
Dairy Institute Proposal; Colum Cis the skimper
hundr edwei ght; and Colum D is the Class Il at Federal Order
standards, per hundredweight. That's all, again, A through D
is under the Dairy Institute proposal, and the same col um
| ayout for E through H for the Federal O-der existing formnulas.

Q Thank you, Ms. Taylor. | ask now that you turn to
Page 46, please. And beginning in Colum | on page 46, can you
wal k us through these California State Order prices?

A, Certainly. And to clarify once again, the California
Order has two-nmonth pricing, advance pricing on the Cass 2
pi ece, and so they lock in relative to the commodity val ues
prior to the first of those two nonths. And so what you woul d
see, if you look at this table versus what was in nmy original,

the original allowed that cal culation to happen every nonth, so
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the nunbers are changed by essentially the second nmonth getting
corrected to be | ocked the sane as the first nonth in the
peri od.

The Colum | is the Southern California butterfat C ass
2 price; Colum J, is the Southern California solids not fat
G ass 2 price; and the Colum K would be the hundredwei ght
price, again, restated simlar to what | have done in other
tables fromthe nornmally quoted 3.587 reference that California
uses, down to the 3.58685 reference used in California.

The next block is the same, but for Northern
California, because there is a price difference in Northern
California versus Southern California, so that would be
Colums L through N. And then starting in Colum O we have the
Cass IIl price. Again, we have the Federal Oder Cass Il is
equi valent to the conbination of 2 and 3 in California. So
Colum Ois the Class Il fat; Colum Pis Gass IlIl SNF, and
Colum Qis the Cass Il hundredwei ght restated to the Federa
Order conponents.

In order to try to establish a consolidated val ue
across California's Class 2 and 3, we then took a sinple
average of the Cass 2 prices between Northern and Sout hern
California, and weighted that sinple average with the Cass I1I

price based on the pool utilization. So colums R and S, are,

woul d be the total solids utilization for lass Il in the pool;
and Colum S would be total solids utilization for ass Il in
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t he pool .

Colum T woul d be that weighted average result, where
we took the sinple average of Northern and Southern California
Cass 2, weighted it with the Cass 3 price, to cone up with
that weighted average in Colum T, it is fat price per pound;
Colum Uit is SNF price per pound; and Colum Vit is a
hundr edwei ght equi val ent .

Q Colums T, U, and V take into account the data provided
in Colums | through S, to devel op these weighted averages,
correct?

A, That's correct.

JUDGE CLIFTON: Let's go off record a m nute.
(Wher eupon, a break was taken.)
JUDGE CLIFTON: W are back on record.

BY M5, VULIN:

Q So now ! would ask that you turn to page 49, please.
And here, simlar to the other tables, we can see the
conparisons between the Dairy Institute Proposal, the Federa
M1k Marketing Order standard prices, and then the California
State Order weighted prices, correct?

A. That's correct. In Colums U through X, we have the
conpari son between the Dairy Institute Proposal and the Federa
Order Class Il price as restated.

In Colums Y through AA we have the conparison between

the Dairy Institute Proposal and the California State O der
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wei ght ed aver age.

Q Thank you. And if we turn to page 51, at the bottom of
that page we're able to find our annual averages and then the
ten-year average that we have seen in the other tables?

A. That's correct. Pointing you to the hundredwei ght
i mpact of the Dairy Institute Proposal, the Class Il price
woul d be 58 cents below the Federal Order Class Il price; and
the Dairy Institute dass 2 price would be 15 cents higher than
the existing California State Order Cass 2 price.

Q Thank you, Ms. Taylor. 1Is there anything else you
would like to add in regards to Table 5?

A No.

Q How about any of the other tables, anything else you
woul d I'ike to add?

A, No.

Q Your Honor, at this tine | would Iike to nove to admt
Exhibit 160 and Exhibit 161.

JUDGE CLIFTON: Let's start with 160. Does anyone wish to
question Ms. Tayl or before determ ning whether you have any
objection to it being admtted? No one. Are there any
obj ections to the adm ssion into evidence of Exhibit 160?
There are none. Exhibit 160, that's 160, is admtted into
evi dence.

(Thereafter, Exhibit Nunber 160, was

received into evidence.)
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JUDGE CLIFTON: Wth regard to Exhibit 161, is there anyone
who wi shes to question Ms. Taylor before determ ni ng whet her
you have any objection to it being admtted into evidence?

MS. VULIN  Just for the record, | want to confirmthat the
newy printed 5 is a part of Exhibit 161, and we would |ike
everyone, if they would, to just paper clip those together and
consi der them one exhibit.

JUDGE CLIFTON: Yes, | agree. It is an exhibit that goes
frompage 1 to page 51. No one. Are there any objections to
the adm ssion into evidence of Exhibit 161? There are none.
Exhibit 161 is admtted into evidence.

(Thereafter, Exhibit Nunmber 161, was
received into evidence.)

MS. VULIN  Thank you, your Honor

JUDGE CLIFTON: M. English.

MR, ENGLISH. Chip English. Your Honor, during the break
we were efficient getting docunents copied, and we had sone
conversati ons about scheduling. And | understand there's
concerns, but I'mreally going to fight hard for Ms. Tayl or
because she's already m ssing neetings that are very inportant
neetings. So, here in a nutshell, | hope we don't spend a | ot
of time discussing this and delaying it, is how | understand

the lay of the |and.

First, I want to thank M. Smith and his dairy farmers.
My understanding is, and | may have, | don't know which one is
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whi ch, but one of the farmers is on a 7:00 p.m flight tonight,
soif we went alittle late, we could conceivably get himdone
if we needed to. The other farmer is actually going to be here
tomorrow norning, and so if worse cones to worse, could go

t onorrow norning. But obviously we want to acconmodate them
and get them on sooner.

Second, Ms. Hancock has graciously shared with nme the
statement of M. Qis. And it is shorter, | can't say how |l ong
additional direct is, but it is certainly shorter than the
testimony of we heard yesterday, and | can tell you that from
ny initial ook without knowi ng what the additional direct is,
ny cross-examis a significantly shorter. | understand they
need to |l eave at 3:20, on the other hand, they are,
understand they are a producer-distributor, but they are a
distributor, | think they are nore like my clients.

Wt hout spending a ot of tine onit, | wwuld Ilike to
push forward with the cross-examof M. Taylor to see if she
can get out of here to get to her neeting this afternoon, if at
all possible.

| understand at sone point in time we may need to break
to do sonething, and | certainly will commt to work with
Ms. Hancock about M. Qis, although | do think that we have
been trying to push through and there's been various things
that we have accommmodat ed.

Again, | don't want to spend a lot of tine onit. |
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can even, without talking to ny client, offer to share the
pizza cost if that's what we decide to do on lunch. So | would
like to see if we can just nove forward and get this done.

JUDGE CLI FTON: Does anyone want to be heard on schedul i ng?
M. Beshore?

MR. BESHORE: | believe that we should adjourn the cross of
Ms. Taylor for the nonent and allow Ms. Hancock's w tness who
is only available today, and M. Smth's w tness, and then
continue with Ms. Tayl or

In terns, and just nake very quickly, there's a |ot of
data here that's been changed this norning. |If | have to
Cross-exam ne now so that she can leave, | don't think that's
appropriate.

MR, ENG.I SH:  Your Honor, we were handed nassive pieces of
data that people didn't have the privilege of having overnight.
| would indicate that Table 5, all data is inportant, but I
t hi nk everybody cares a whole |ot nore about Class IIl and IV
and 1. But, you know | think that we can spend a lot of tine
debating this or we can nove forward.

| really, on behalf of the Dairy Institute, and on
behal f of M. Taylor, who has worked absol utely phenonena
hours to get this done, | owe it to her to get her done and get
her out of here. Let's see howfar we can get. |[If at sone
point we may need to take a break for M. Qis, but again, |

indicate that M. Smth has graciously told ne that his farmers
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can go later or even tonorrow norning, so | don't know why we'd
interrupt Ms. Taylor for that purpose, and I think we need to
get done. And I think Ms. Taylor needs to be heard on this as
wel I, because she really is mssing very inportant |eadership
meetings, and she needs to get done.

JUDGE CLI FTON: M. Hancock, where are M. Qis and
M. Lund fron?

M5. HANCOCK: They are from Modesto, your Honor. [If we
don't get themon today, we have had them on hol d since Friday,
and if we don't get themon today, | |ose themfor the rest of
the length of this hearing through next week, because they have
pushed their meetings out already as well. And | appreciate
that Ms. Taylor has as well. And it's just a predi canent, and
frankly, the longer we talk about it, the less ground we're
gai ning, but we can order pizzas now and maybe break for a half
an hour, or whatever the court reporter is wlling to do.

W'll do as nmuch as we can, that's why we gave themthe
testimony, you know, it's inportant for our case to get the
testinony on, and if we don't get it on today before they have
to | eave, we lose the opportunity.

JUDGE CLI FTON:  Now, you say they have to leave this room
at 3:30?

MS. HANCOCK: They have to | eave Fresno by 3:20.

JUDCGE CLI FTON: They have to |leave this roomat 3:20.

M5. HANCOCK: That's right.
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JUDGE CLIFTON: Al right. Wat | want to do, | want to
finish Ms. Taylor. | want her then to go, she's out-of-state,
she has to go back to Colorado, | believe, so | want to finish
her first. Then I'mhappy to push through with M. Qis and
M. Lund. | don't think we should break for pizza. | think we
should just get it done. And then if we're hungry and it's not
yet 5:00, we'll figure out what to do about food.

M5. HANCOCK: The court reporter is the only --

JUDGE CLI FTON: She |l ooks forlorn. So that's what --
that's what | would like to do. So let's get after it. Al
right. M. Wulin. Let ne hear fromM. Smth.

MR SMTH Not to bel abor, but just to to be clear,

M. Sparrow s flight |eaves at 7:00, so he needs to be at the
airport in timely fashion before that.

JUDGE CLI FTON: What tinme does he need to | eave this roon®
Figure that out and |let ne know.

M5. SMTH If we say an hour, so he needs to | eave no
| ater than 5:30, quarter to 6:00.

JUDCGE CLI FTON: kay. You are saying he needs to | eave no
later than 5:30. GCkay. Thank you. Fortunately, the airport
Is just around the corner fromhere. | wouldn't want to walk,
t hough. Gkay. Ms. Wulin, you nay proceed.

M5. VULIN. | have concluded ny direct exam nation and
Ms. Taylor is now avail able for cross-exam nation.

JUDGE CLIFTON: Wio will ask the first questions of
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Ms. Taylor? You know, at times like this | wish M. Vetne were
still here. Thank you, M. Beshore. | appreciate it. | know
it is very difficult.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Starting is not the difficulty, concluding w thout
recourse is the issue. Marvin Beshore. Good norning --

A.  Good norni ng.

Q =-- Ms. Taylor. The Dairy Institute's, the data, you
know, what 50, 60 pages, whatever it is now, there are no blend
prices calculated in that set of data, correct?

A, That's correct.

Q But that's what dairy farmers of California will
experience if the Dairy Institute's Proposal were to be
adopted, correct?

A. | don't believe that that woul d be representative of
t he broad experience of dairy farmers.

Q They wouldn't have m ninumregul ated blend prices?

A.  There woul d be an announced bl end price, but because
the Dairy Institute Proposal adopts the traditional Federal
Order rules regarding the application of the price and pooling,
the blend price would be | ess relevant for many of the dairymen
because there would be a conpetitive price that woul d be set up
out side of the blend.

Q Have you done any, do you have any tables to suggest to
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the dairy farmers of California what those, what you project
those prices to be?

A. | do not.

Q So what we can work with are your m ninum prices, so
let's work with them Your proposed prices which would, which
woul d, under, which would be mninmumregul ated prices. So |
woul d |i ke to ask, your Honor, to mark as the next exhibit, a
one- page docunent.

JUDGE CLIFTON: Al right. Some help, please, passing them
out. I'mgoing to mark this, Ms. May, Exhibit 162.
(Thereafter, Exhibit Nunber 162, was
mar ked for identification.)
JUDGE CLIFTON: Ms. May will need nunbers of them Are you
content with just one now, Ms. May? Everyone has a copy.
M. Beshore.
BY MR BESHORE:

Q Thank you. On Exhibit 162, Ms. Taylor, we have, which
is titled, Difference Between Federal Order Prices and Dairy
Institute of California Proposal 2 Prices, 2014 Annual Total,
The New California D scount.

So we have filled in, fromthe sources indicated on the
footnote, the pounds of utilization in California and the CDFA
pool in 2014. Wat | would like you to assist us with is
conpleting this table by filling in the price difference per

hundr edwei ght for each of the classes on this on this table,
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and we will need to, you will need to point us, direct us to
the page and |location in Exhibit 161, | guess it is, where
these price differences can be found. Let's start with start
wth Cdass I.

A, The premise of this calculation is inaccurate in terms
of reflecting what woul d happen. Even your own proponent
W t nesses for Proposal 1 recognize, that, in fact, mlk would
conme outside of the pool, that there would be a conpetitive
pricing surface that would exist, and, in fact, as | noted in
Part 2 of nmy testinony, | would expect, and | also noted in
this testinony, | would expect that the underlying prices to be
quite different as a result. You would have nore product price
conver si ons between the manufacturing classes and that
conpetition would likely drive a price surface with premuns to
farmers that would be quite different than what you have
cal cul ated or are trying to have me cal cul ate here

The only way to get an effective price level at the
farmlevel is to push it through an econonetric nodel of sorts.
In fact, Dairy Institute did contact Dr. Stephenson, probably
18 nmont hs ago, recognizing that there's so many dynam c changes
that woul d be --
MR, BESHORE: Your Honor, | hate to interrupt the

W tness, but this, | just, we've experienced a dissertation
whi ch was not an answer to my question, and you know, they

could make all the argunments on redirect whatever they want.
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asked for a nunmber from Exhibit 161.

JUDGE CLIFTON: She's in the mddle of explaining why that
won't work and I'Il hear her out.

MR BESHORE: It's not a matter of working, | asked for a
number .

JUDCGE CLI FTON: | know you asked for a numnber.

MR. BESHORE: |s there a nunber and what is it?

JUDGE CLI FTON: Let ne hear the rest of her explanation.

MR BESHORE: Wiy would -- why is that appropriate on cross
when | asked for a number, and there's, it hasn't been
provi ded.

JUDGE CLIFTON: No, it hasn't. Wuld you let Ms. Taylor
finish, please. M. Taylor, you were explaining that you had
contacted Dr. Stephenson. Please resune.

MS. TAYLOR  Yes, thank you, your Honor. W contacted
Dr. Stephenson about 18 nonths ago to see if he mght be
wlling to do sone nodeling for us so that we could fully
anticipate all the adjustnents that would occur relative to any
proposal we have put forward, but unfortunately he had already
done sonme work for the cooperatives, your clients, and felt
that he would be in conflict nodeling the California State
Order for Dairy Institute, in conflict wth his arrangenent
with you folks as well. That is the only nodel that | know of
that exists, that will last capture, not only the regul ated

price inpacts, but also what goes on in the narketplace, which
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ultimately you prem sed your question on dairy farmers needing
to know what the inpact is to them It's not the regul ated
price inmpact, it's all-inclusive, including the conpetitive
prem uns.

MR, BESHORE: (Ckay.

JUDCGE CLI FTON: M. Beshore, do you want the w tness
instead, to respond to a question of what woul d the m ni mum
regul ated price be under the Proposal 2 for each of these
cl asses?

MR BESHORE: |I'm | would. And, your Honor, | didn't ask
the witness to do any calculations, | don't intend to ask the
W tness to do any calculations. | asked her, | attenpted to
start asking her, to locate on her 50 plus pages of tables and
charts for us, the four nunbers that would fill in the colums
on Exhibit 162 for price difference per hundredwei ght under
Proposal 2 versus Federal O der prices.

JUDGE CLI FTON: What price do you want her to | ook for?

MR. BESHORE: First, Cass | first.

JUDCGE CLI FTON:  No, no, no, do you want her to | ook for
what a farnmer can expect in his mailbox or do you want her to
| ook for a mnimumregul ated price?

MR BESHORE: | want her to | ook for the difference between
the Federal Order price and the Dairy Institute of California
Proposal 2 price for Class | for to start with.

JUDGE CLIFTON: Al right. And | think you are talking
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about m ni mum regul ated price.

MR BESHORE: | am That is -- those are the prices which
are in Proposal 2. She's already testified she hasn't
cal cul ated any blend prices, or any over order prices, or any
ot her prices except mninmumprices, those are the only prices
that are in her table and that is the price that I would ask
her to point us to.

JUDGE CLIFTON: Al right. M. Taylor, can you do that?

MS5. TAYLOR Yes. And, M. Beshore, I'minterpreting this
to be the difference fromthe Federal Order price, not the
difference fromthe CDFA --

MR BESHORE: Yes.

M5. TAYLOR -- existing prices.

BY MR BESHORE:

Q Yes, that's correct. As titled, D fference Between
Federal Order Price and Dairy Institute of California Proposa
2 Price and the Difference.

A, Ckay. For dass I, the difference per hundredwei ght
over a ten-year average, found on page 42 of the exhibit, is
55.5 cents.

Q Gkay. And since we're using 2014, | wasn't clear
enough, we're using 2014 nunbers here for utilization, so
woul d prefer, | would request the 2014 average nunbers in each
of these categories. So that's page 42 for Class |?

A. That is. And I'll give you two sets of nunbers because
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it does get inpacted by whether the dry whey proposal is
adopted or the liquid WPC proposal is adopted. So for 2014,
under the dry whey proposal, it would be 30.36 cents.

Q Negative 30.36 cents?

A Yes.

Q And that's colum --

A Colum AQO

Q Gkay. So the dry whey negative would be m nus 30. 36
cents, 2014 average. And then for the liquid WPC it would be
what ?

A. A negative 77.81 cents.

Q And that, of course, is liquid WPCis the preferred
proposal of Dairy Institute, correct?

A Yes.

Q Ckay.

JUDGE CLI FTON:  And what column is that please, Ms. Taylor?

MS. TAYLOR | believe that would be AP. Yes, AP, as in
Paul .
BY MR BESHORE:

Q Okay. So let's -- sane. | would ask for the sanme
nunbers then, for Cass Il, 2014, annual average.

A. The dass Il would be found on page 51, and the
di fference woul d be a reduction of 52 cents in 2014, and that
shows up in colum X

Q Ckay. Page -- what was the page again?
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JUDGE CLI FTON: 51
MR BESHORE: 517
BY MR BESHORE:

Q Ckay. So it is 43 cents for -- I'msorry, is there
only one?
A. 52 cents.

Q Gkay. And that's whether it's dry whey or |iquid whey?

A. That's correct. The Cass Il price is calculated based
on nonfat dry mlKk

Q Got it. Thank you. Cass Il1? Sane number annua
average 2014 for Cass II1I.

A, Cdass Il would be found on page 24, and under the dry
whey proposal it would be a reduction of $1.02, under the
l'iquid whey proposal it would be a reduction of $2.03.

Q kay. $1.02 annual in 2014 for the dry whey, $2.03
annual 2014 for the liquid whey, correct?

A Yes.

Q And that's page 24 of Exhibit 1617?

A, Correct.

JUDGE CLI FTON:  And woul d you identify the colums for us
pl ease, Ms. Tayl or?

M5. TAYLOR  The dry whey would be Columm U, and the liquid
WPC woul d be col um V.

JUDGE CLI FTON:  Col um V?

M5. TAYLOR V as in Victor, yes.
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JUDGE CLI FTON: Thank you.
MR, BESHORE: (kay.

BY MR BESHORE:

Q Let's nove to the Cass IV prices and annual 2014.

A.  That price inmpact would be found on page 18, and it
woul d be a reduction of 60 cents a hundredwei ght.

Q And that's not affected by alternative scenarios for
l'iquid whey, correct?

A, That's correct.

JUDGE CLI FTON: What col um, please?

MS. TAYLOR  That would be found in colum Mas in Mry.
BY MR BESHORE:

Q Gkay. Now, | don't have a colum on Exhibit 162 for a
conparison with current CDFA prices.

JUDGE CLIFTON: I'msorry, | have to go back. Tell ne
agai n the nunber that you have just told M. Beshore with
regard to Cass IV, Ms. Taylor?

MS. TAYLOR  Page 18, a reduction of 60 cents, .60.

JUDGE CLIFTON: Al right. 6, thank you. | wote it down
wrong. Thank you.

BY MR BESHORE:

Q Gkay. Now, | didn't put a set of boxes on 162 or
didn't make a separate exhibit to conpare Proposal 2 prices
with current or 2014 CDFA prices, but | would like you to

provide that information for us and tell us where we can, point
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it out on Exhibit 161 and tell us what those val ues are.
Goi ng, you know, sequentially Gass I, Il, Ill, and IV.

AL Cass |, recall that the conparison with California
fromthe base nonth Federal Order price over to the California
Cass 1 priceis a bit of a msmatch since the California price
is all-inclusive and the California base nonth doesn't include
the differential, and | disagree with the nethodol ogy used by
M. Hollon on how to establish that wei ghted average
differential, so | will sinmplify it and use the $2.10 and the
$1.80, which, again, I'mnot claimng to be the average. The
difference netting out the $2.10 would be for the dry.

JUDGE CLI FTON:  Now, |ead us to where you are | ooking.

M5. TAYLOR  Ckay. Page 42.

JUDCGE CLI FTON: kay. And just so the transcript wll
reflect, when you say 210 you are tal king about $2.10 and when
you say 180 you are tal king about $1.80.

MS. TAYLOR  That's correct.

JUDGE CLIFTON:  Ckay.

M5. TAYLOR And in Colum AT we have the price difference
with a dry whey factor, and in 2014 that is $2.29, soit, wth
the $2.10 differential that would be an 18 cent reducti on.

MR BESHORE: 2.29 minus $2. 10 woul d be 18 cents?

M5. TAYLOR 19 cents.

BY MR BESHORE:
Q Thank you. And |iquid whey?
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A.  Colum AX, the reduction in 2014 woul d be $2. 76,
adj usted by that $2.10 would be 66 cents.
Q Negative 66 cents. Ckay.

JUDGE CLI FTON: Let ne make sure | got the response.

negative, Ms. Taylor?
M5. TAYLOR  Yes.
JUDGE CLIFTON: And is the 19 cents al so negative?
M5. TAYLOR  Yes, it would be.
JUDGE CLI FTON: Thank you.
BY MR BESHORE:

s it

Q Ckay. Let's nove to Class Il, then. Conparing 2014

CDFA prices, wth the 2014 Proposal 2 prices, would that be on

page 517

A Yes, it would be. And in 2014, the Cass Il price

woul d be 6 cents above the California price, and that woul d be

found on page 51.

Q And that's the far right colum?

A. Correct. The one that, on page 49, where the table

starts is | abel ed as AA

Q kay. Let's goto Cass Ill then. 2014 difference

bet ween Proposal 2 and the CDFA prices. Wuld we go to

Page 247

A Yes, page 24, the difference in 2014, using the dry

whey factor would be an increase of $1.49.

Q Gkay. And with the liquid WPC?
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A, That would be 47 cents, and the dry whey woul d be found
in Colum Z, as in Zebra, and the liquid WPC in Col umm AA

Q Gkay. And dass IV price, would that be on page 18?

A Yes, it would. The 2014 difference is a reduction of
41 cents, so a negative .41, and that's found in Colum P, as
in Paul.

Q Gkay. Very good. Thank you, Ms. Taylor. Let me, let
me have marked as the next nunbered Exhibit 163.

JUDCGE CLIFTON: I'mgoing to mark this new hand out as 163.

(Thereafter, Exhibit Nunber 163, was
mar ked for identification.)

MR, BESHORE: | just want to check sonme nunbers in your
tables with, with Exhibit 163. And | think if these are all
if all our copies are marked, there's a highlight |ine through
the Cass | base price nunber in the left colum of 163. Do
you see that? |Is that narked that way on yours, M. Taylor and
your Honor ?

JUDGE CLIFTON: Yes, and mine's in color, mne's a red
mark, and people are shaking their heads theirs is, too.

MR, BESHORE: (kay. Very good.
BY MR BESHORE:

Q So where on, and this is just printed this |last evening
fromthe AVS website. Could you direct us to where the Cass |
base prices are on, for 2015, I'msorry, 2014, where they are

on your chart of tables, Exhibit 1617
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They are on page 39.
Ckay.
And they are --

What col um?

> O > O »F

Col um Y.

Q kay. So Colum Y of page 39. And | want to direct
your attention to the Decenber 2014 nunber in colum, in
Exhibit 161, Columm Y. Could you tell us what that nunber is?

A That is 22.66.

Q And then looking at Exhibit 163, can you tell us what
the nunber is for Decenber, 2014 an Exhibit 163?

A 22.53.

Q Gkay. Can you explain why they are not the sane or
what the difference is?

A, No.

Q You nentioned Dr. Stephenson and the desire to have him
do sone econonetric nodeling for you; is that correct?

A Yes, that was a discussion that we had probably 18
nonths ago as Dairy Institute was forrmulating their initial
pr oposal .

Q Ddyou -- and were you requesting himto do somnething
to do the USDSS type nodeling that he testified toin this
heari ng?

A. | believe that that was around his spatial equilibrium

nodel --
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Q Yes.

A. -- the one that not only shows you what the final price
is after the market's adjust, but shows you sonme of the
dynamics in between. So it's not the, it's not |ooking at the
regional price relationships so much as it is the |longer term
mar ket dynam cs.

Q And did you hear himpresent any information of that
nature in this hearing?

A, He did not present the information that we were
interested in.

Q | understand that.

A, VWichis -- ny recollection, | was working fromny
hotel at the time that he testified, but nmy recollection is he
was tal king about relative price relationships geographically
in this hearing, as opposed to what a change in policy would
result in wthin the State of California.

Q Wll, I heard himtestify that his nodeling is economc
nmodel s and not econonetric nodels, did you hear that?

A.  That could have been a clarification, and I will not
di spute his characterization.

MR, BESHORE: (kay. Your Honor, | don't have anynore
questions at this tine, but | may have, we may have sone |ater
when we have continue to have a few mnutes to evaluate this
and hear what other questions naybe asked of Ms. Tayl or.

JUDGE CLI FTON:  Who el se has questions for Ms. Tayl or?
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Before | call on USDA enpl oyees to see if they have questions,
is there soneone el se who has questions for Ms. Taylor?
M. Schad.
CROSS- EXAM NATI ON
BY MR SCHAD:

Q Good norning, Sue

A.  Good norning, M. Schad.

Q | wasn't here when you testified last tinme, and | asked
Marvin to ask you some questions, and quite frankly, he doesn't
remenber whether he did, so at the risk of being redundant,
does Leprino have any independent dairy farmers in California?

A W do.

Q Gkay. Is it true to say that the majority of Leprino's
mlk is bought in California fromco-op sources?

A, That's correct.

Q kay. Does Leprino pay independent and co-op supplies
noni es above California mninmumprices, premuns?

A W do.

Q Thank you.

JUDCGE CLIFTON: | didn't quite hear your question, did you
ask above mnimum prices? Is that what your question was?
MR, SCHAD: Yes.
BY MR SCHAD:
Q During the period of 2007/2008 and 2015, we have heard

testinmony that m |k was shipped out-of-state. D d Leprino ship
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any mlk fromtheir independent supply, out-of-state?

A No.

Q There's been testinony that there was a capacity in
California during those periods that was not utilized, | guess
it is called willing capacity or unwilling capacity, that is,
pl ant capacity that could have been utilized except for initia
round price. D d Leprino have any such capacity during those
period that | nentioned?

A, There were sonme periods while | was over mlk
procurement, where we nmade sone decisions relative to the
margi nal m |k above contract that redirected mlk that we
ot herwi se woul d have put into California to sonme of our other
plants. W always satisfied our contractual commtnents. This
is on the marginal mlk above those contracts.

Q Wuld the answer be yes then?

A, Yes.
Q Thank you.
JUDGE CLIFTON: I'Il call on USDA, unless soneone el se has

questions first. USDA? M. Schaefer?
CROSS- EXAM NATI ON
BY MR SCHAEFER
Q Good norning, Ms. Taylor, or is it afternoon, | haven't
| ooked at the clock here, so -- some of the questions
M. Beshore asked hel ped ne out on what | had | ooked at | ast

evening. One of the issues or one of the things | noticed is |
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tried to conpute your conponent prices fromthe comodity
prices, and | got the comodity prices figured out all right,
because you had nentioned in your testinony that you had to add
in the adjustnment factor, and so | got to the comodity prices.
But at least on Class IlIl I'mnot able to get the conponent
prices. And | think ny question is, in Attachment A of
Exhi bit 160 you list the conponent price, there's the fornul as
for arriving at the conponent prices. And | the question |
guess I'mgoing to start with is, are those the fornul as that
were used to cal cul ate the component prices in your
Exhibit 163?

A.  They shoul d have been.

JUDGE CLI FTON: 161
MR. SCHAEFER 161, |I'msorry. Yes, thank you, your Honor.

BY MR SCHAEFER

Q And so, and those have the adjustments in themfor the,
at marketing and | can't renenber, admnistrative, and so
forth, and --

A, The marketing and adm nistrative is enbodied in the
make al | owance, not in the underlying comodity price.

Q Rght. Correct. And but those are in there. And so
when we take this all back to Washington or to whoever is going
to do the analysis here, these are the fornulas, then, that you
are, these are your final fornulas at this point in time that

you are proposing that the Secretary adopt in Proposal 27?

7288

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, 1'mgoing to take one nore | ook when you ask that
question, and ask Dr. Schiek to be review ng at the sane tine.

JUDGE CLIFTON:. W're |looking at Attachment A to 160, and
M. Schaefer's question is, are these the final fornulas
proposed under Proposal 2?

MR. SCHAEFER Wuld it be beneficial to have a short break
here while they search for that, your Honor?

JUDGE CLIFTON: It would be. Before the break, though, is
there a disconnect between the two of you on how the make
al  owance is considered? | don't know enough about it to even
know.

MS. TAYLOR And M. Schaefer, if there's a concern that is
specific to a particular conponent, that woul d be hel pful.

MR. SCHAEFER  Actually, it was the all the conponents wth
regard to Cass Ill. | did not really chase down some of the
other ones. | was getting a little glassy eyed, and when | get
gl assy eyed, that's the end of it.

M5. TAYLOR | don't know whether this m ght be hel pful,
but | did prepare, just so that | could get confortable with
the table, because as you know, there's a lot of data in that
spreadsheet. | prepared a reconciliation for dass Ill and |V
i npacts that breaks it down by factor and does tie back to the
bottom |ine nunber. And we have made copies of that in case
you would like to see that.

MR, SCHAEFER: | think that woul d be quite hel pful.
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JUDGE CLIFTON: So let's take a break, and you can

det erm ne whether you want to make that an exhibit,

as you

di scuss that wth your team Let's take, this is extremely

inportant. Let's take ten mnutes. Please be back
to go at 11:44. 11:44

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 11:45.

M. English?

and ready

MR. ENGLI SH:  Obviously, M. Schaefer was talking to

Ms. Taylor, but we tal ked about a docunment before going off the

record, which has now been distributed to everybody,
and it is headlined Reconciliation of Proposal 2 Dai

Institute Cass Il and IV inpacts.

| believe,

ry

JUDCGE CLIFTON. | amgoing to mark that as Exhibit 164.

164. WII that work, Ms. May?
(Thereafter, Exhibit Nunmber 164, was

mar ked for identification.)

JUDGE CLI FTON: Thank you. And, M. Schaefer, you have a

copy of this 164?
MR, SCHAEFER. Yes, | do.
JUDGE CLIFTON: Al right. You may proceed.
BY MR SCHAEFER
Q kay. Could you kind of go through what Exh

contains here, Ms. Taylor, so we kind of get a handl

bit 164

eonit?

A. Certainly. And again, the spreadsheet that generated
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all these different tables was so nassive that | wanted to
confirmthat, in fact, my bottomline nunber on Cass Ill and
IV inpacts in the larger tables was attributable specifically
to things that | could identify. And so | dissected the
proposed changes in the fornul as between the nake al | owance and
the price level. |It's easier to, easiest to start at the top
relative to Cass |V, because those conponent price fornul as
are nore straightforward, so you will see that in the top table
or top block within the table, I have dass IV, and | have
broken it by conponent into SNF and fat. And then w thin each
conponent | have broken it into make al |l owance and price
| evel s.

So starting wth the SNF nmake al | owance row, the
current Federal Order make allowance for nonfat dry mlk is
16. 78 cents, and our proposed factor is 20.12 cents, the
difference being 3.34 cents, which results in a reduction in
regul ated price, so I'mshowing it as a negative. And if you
take that 3.34 cent increase in the make allowance and multiply
it by the nonfat dry mlk yield assumed within the solids
nonfat formula for Cass Il of .99, then you have a change in
t he conponent price of .0031 cents. Miltiply that by the
solids not fat assuned in a hundredwei ght of mlk at standard
test of 8.685, that translates into an inpact per
hundr edwei ght, a reduction in the Cass |V hundredweight price

of 28.72 cents.

7291

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

On the price level, again, the Dairy Institute proposa
is to use a survey of western prices. |If that is not
avai | abl e, we have a default value of taking 2.44 cents off of
the national average of the NDPSR price series. So simlarly,
mul tiplying that 2.44 cent reduction in price by the .99 yield
factor, brings you to the .0242 cents per pound SNF i npact,
translating into 20.98 cents per hundredweight. So the SNF
conbi ned i npact of the change in the nake all owance, and the
and price level, is a 50 cent reduction in the hundredwei ght
val ue of Cass IV.

| went through that sane process on the fat side, and
rat her than going through all the individual nunbers, I'Il just
poi nt out the nunbers that don't appear. So | would be
extending the difference in nake all owance or price |evel by
the yield factor of 1.211 found in the fat fornula for
Cass IlIl. And then to translate from conmponent to
hundredwei ght, multiply it by the 3.5 pounds of fat, and ny
conclusion is there's a 10 cent reduction per hundredwei ght
related to the changes in the fat factors, for a tota
reduction of 60 cents per hundredwei ght on the Class IV
hundr edwei ght or, price, | believe that ties to the table.

Class Ill, I went through a simlar practice, but as
you wel | know, M. Schaefer, we have sonme extra conplications
in the Gass Il fornmula because we value fat at the butter

val ue, and then we nmake a correction for valuing it at butter
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rather than cheese over in the protein price. And so |'ve
broken the protein portion of the Class IlIl formula into

nul tiple pieces. The top section is the cheddar val ue of
protein, and that is within the protein equation, the front
part of it, where there's a yield factor of 1.383. So if you

| ook at the, I'Il start with the cheddar val ue of protein make,
we have an increase in the make al |l owance of 3.03 cents
multiply that by 1.383, gets into a change of component price
of 4.19 cents. Translating then over into a change per

hundr edwei ght of 12.54 cents. Simlar process in that first

bl ock on the cheddar value of protein for price |level using the
1. 383 yield.

The next several lines that start with cheddar val ue of
fat is the portion of the protein fornula that corrects for the
difference in cheddar value of cheese versus the butter val ue
of fat, which is what we're paying for the fat conponent under
Federal Order pricing. So at the same |ogic applies, but the
cheddar value of fat part of that fornula has a yield of 1.572.
And to translate between the fact that you are paying for 3.5
pounds of fat at the sane tine as you are paying for 2.99 and
some change of protein, there's that 1.17 factor, so for these
purposes | woul d have taken, under that nmake all owance |i ne,
the 3.03 cents nultiplied it by the yield of 1.572 and the 1.17
to translate into the change per pound conponent. And that

woul d have been the sane nethodol ogy as you go all the way
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t hrough that shaded area through the credit for paynent of fat,
and butter value, that's also, well, actually that one woul dn't
use the cheddar yield. It's the .9 tines 1.17.
When you get to fat, sanme is the equation up above, the
1.211 yield. And when you get to the other solids, simlar
logic in the yield enbodied in the formula is 1.03. And so |
come down to the 86 cents, which ties closely to that table.
When | reviewed during the break, ny price fornulas in
the table, |I did not have any concerns on their accuracy. |
wi || point out again, though, that we're using a block rather
than a bl ock barrel conbination cheddar price, and the one
other thing that we noted as we reviewed it, is that in the
fornul as on page 5 of Exhibit 160, ny testinmony for Part 3, we
omtted the .15 cent marketing allowance and adm nistrative
al owance in the WPC 34 equation relative to the make
al owance. It should be instead of the 3110, it should be
3125, and that was reflected in ny spreadsheet fornula.

Q Ckay. So basically the work that you have done on this
woul d use these fornul as, except for, and the change on the
alternative other solids price, and so --

A, That's correct.

Q Gkay. A couple other questions while we are on this
is, we have got a nunber of different factors in here, and |
thought | mght just take a mnute to reviewthema little bit

so we're clear on what they are as we nove forward
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So for instance, in the cheese in the protein price
fornmul ati on we have a .0224.
JUDGE CLIFTON: M. Schaefer, so that we can all | ook on
w th you, are you | ooking at Attachnent A to Exhibit 1607
MR, SCHAEFER: Yes, | am
JUDGE CLIFTON:  kay.
BY MR SCHAEFER

Q And that is to adjust the NDPSR nunbers to a western
states val ue?

A, That's correct.

Q And the .2306 is your make al l owance, and | believe
those were the California nmake all owances?

A. They are the California nmake al |l owances, plus the .15
cents, consistent with the nethodol ogy that was used in the
Cct ober 2008 inplenmentation fromthe '06, '07 hearing.

Q And so for each one of the highlighted nunbers on here,
for so, that you go on in the cheese formula you have the .0224
and the 2306, the sane is true for those, of course. And we go
down to other solids, again, we have an adjustment for
| ocation, | guess I'Il call it, western states versus NDPSR

A, That's correct. And in the liquid WPC alternative
there's also the adjustnment that was outlined in Dr. Schiek's
testinony relative to the transportation and cool i ng.

Q And that's included in the --

A. That's included in the make al |l owance.
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Q In the 317

A, 3125.

Q 3125,

A 3125, correct.

Q | believe that's all | have at this time, M. Taylor
Thank you very much. | appreciate the work that you have done

to put these nunbers in and it's nice to have sonething there
to start fromto work with fromour point of view Thank you
very much.

A, Thank you.

JUDGE CLI FTON:  Who el se has questions for Ms. Taylor?
This is the last call before redirect.

M. Beshore, you look frustrated. 1Is it because you
haven't had enough tine to digest it all?

MR. BESHORE: That's correct.

JUDGE CLIFTON: | don't know exactly how we woul d handl e
it, but M. Beshore, if you think of additional questions after
we have dism ssed Ms. Taylor, bring themup and we'll figure
out what to do about it. Al right? Al right. Then,
addi tional questions. Ms. May?

M5. MAY: Did you want ne to change that fornula on page 5
of exhibit, or well it's attachnent A of Exhibit 160 to include
the .15 cents? M. Taylor just tal ked about it.

JUDGE CLIFTON. Al right. So Ms. Taylor, with regard to

the adm nistrative allowance, did you want to make any change
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to Attachnent A to Exhibit 1607?

M5. TAYLOR  Yes, | woul d.

JUDGE CLI FTON:  Wal k us through what you would |ike Ms. May
to wite on the record copi es.

M5. TAYLOR | was a little too hasty piling up ny
materi al s.

M5. VULIN. Could it be on page 5 of your witten
testinmony, Ms. Tayl or?

MS5. TAYLOR Yes, it is. And under the Class Il fornula,
it would be the fourth fornula down, starting with alternative.

M5. VULIN.  Fifth formula down perhaps?

M5. TAYLOR  Yes, thank you. The fifth fornula down
starting with alternative other solids price, at the end of the
second line, prior to the end parens, replace the nunber that's
.3110, with .3125.

JUDGE CLI FTON:  Ms. May, good j ob.

M5. MAY: Thank you.

JUDCGE CLI FTON:  You're welcome. M. \Wulin, you nay
proceed.

M5. VULIN. Are there no further questions from anyone el se
before | begin redirect?

JUDGE CLIFTON: M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Gkay. Wth respect to the -- Marvin Beshore -- with

7297

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

respect to the correction on the Attachment A, did | understand
you to say, Ms. Taylor, that that correction has already been
factored into the calculations in Exhibit 161?
A Yes.
Q Ckay. So it is then already included in the nunbers
that you gave us for Exhibit 1627
A Yes.
Q Ckay. Thank you.
JUDGE CLIFTON: Al right. At this tine, are there any
ot her questions for Ms. Taylor before redirect? You may begin
redirect, Ms. WVulin.
M5. VULIN. It is very short and sweet, your Honor, | would
just nmove to admt Exhibit 164, the reconciliation of
Proposal 2, Dairy Institute Cass Ill and IV Inpacts, that
Ms. Tayl or has covered.
JUDGE CLI FTON: Does anyone wi sh to question M. Tayl or
bef ore determ ni ng whet her you have objection? No one. |Is
there any objection of the adm ssion into evidence of
Exhibit 164? There is none. Exhibit 164 is admtted into
evi dence.
(Thereafter, Exhibit Nunmber 164, was
received into evidence.)
MS. VULIN  Thank you, your Honor. | have nothing further.
JUDGE CLIFTON: M. Beshore?
MR. BESHORE: | would like to nove the adm ssion of
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Exhibit 163. W will fill inthe -- we will conplete the
cal cul ations for the new California D scount on Exhibit 162
when we have a Ph.D. who can do the arithnetic.

JUDGE CLIFTON: Al right. Thank you. And you
represented, M. Beshore, that this is right off the USDA
Agricultural Marketing Service website?

MR, BESHORE: | did.

JUDGE CLIFTON: Al right. |Is there any objection to the
admi ssion into evidence of Exhibit 163? There is none.

Exhibit 163 is admtted into evidence.
(Thereafter, Exhibit Nunber 163, was
received into evidence.)

JUDGE CLIFTON: Al right. |Is there any reason why
Ms. Taylor should not be permtted, not only to step down, but
to be excused? There is none.

Ms. Taylor, | know you are arriving at your neetings
late, | amvery grateful for all the work you did and that you
stayed over. Thank you.

MS. TAYLOR  Thank you.

MR. ENGLI SH:  Your Honor, Chip English. | mentioned sone
housekeeping matters. | amprepared, they are sinple, they can
go anytinme, | would rather we get Ms. Hancock's witness on the
record. | would just yield the floor so we can get through
today' s testinony.

JUDGE CLI FTON:  Very good. Thank you. Al right, then. |
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al ready have a copy of the testinmony of Frank Ois. | would
like to give it our next nunber which | believe is 165. Do you
agree, Ms. May?

MS. MAY:  Yes.

JUDGE CLI FTON: So pl ease mark accordingly, testinmony of
Frank Otis, Exhibit 165.

(Thereafter, Exhibit Nunmber 165, was

mar ked for identification.)

JUDGE CLI FTON: Wl come, M. Qis.

MR. OIl'S: Thank you, your Honor.

JUDGE CLIFTON: Do you want to testify as a panel ?

MS. HANCOCK:  Yes.

JUDGE CLIFTON: |s there anyone who needs a copy of 165
which is entitled Testinmony of Frank Qtis? It appears everyone
has one.

I''mgoing to swear you both in, gentlenen, at the same
time. [I'Il be swearing you in seated, and when | ask you to
respond, | would like you to tell me what your name is before
you give ne the response, and to take turns. | suggest
M. Qis go first.

Woul d each of you raise your right hand, please?

Does each of you solemly swear or affirmunder penalty
of perjury that the evidence you will present will be the
truth?

MR OTlS: | do. Frank Qis.
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JUDGE CLI FTON: Thank you.

MR. LUND: Dennis Lund, | do.

JUDGE CLI FTON:  Thank you both. And Ms. Hancock, if you
woul d identify yourself again and then you may proceed.

M5. HANCOCK: Nicole Hancock with Stoel Rives, representing
the California Producer Handl ers Associ ation.

DI RECT EXAM NATI ON

BY MS. HANCOCK

Q Good norning, gentlenen.

M. Qis, did you prepare this statement?

A | did.

Q Gkay. If you wouldn't mnd, go ahead and read your
prepared witten statenent for the record.

A Ckay. M nane is Frank Otis and | amthe President and
CEO of Foster Dairy. | have brought with me Dennis Lund,
Foster Dairy Director of Cost Accounting who has been with
Foster Dairy for 28 years, and prior to that, with Knudsen for
twel ve years. | amhere to testify about the Foster Dairy
producer - handl er operations, and how for nearly 50 years Foster
Dairy has participated in the California quota system which
has, since its inception in 1967, included a class of quota
call ed exenpt quota, limted to producer-handlers. | offer
this testinony in support of the Cooperatives' Proposa
Nunmber 1, as conbined with the California Producer Handl ers

Associ ation Proposal Nunber 3.
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| joined Foster Dairy in 2012, moving from

Phi | adel phia, Pennsylvania, where | ran a specialty cheese
conpany (Al ouette USA) for five years. Prior to that, | was a
mnority owner and operated a large butter powder conpany wth
Dairy Farmers of Anerica. | have worked in all segnents of the
dai ry business; cheese, ice cream butter, culture, mlk
powder, for over the |ast 27 years. Tine flies when you are in
the dairy business. | have a BA from Sout hern Oregon
University and an MBA fromthe University of Redlands. | have
been married to ny best friend Ann for 28 years, and we have
two wonderful children, Ashley 26 and Ryan 21

JUDGE CLIFTON: Let ne stop you for just a nmoment. The
second sentence of the paragraph you just conpleted reading on
page 2, reads as present, "prior to that | owned" and you read
it differently. How would you like it to read in this exhibit?

MR OIS: | wuld like it to be read, "prior to that | was
a mnor owner and operated a |large butter/powder conpany wth
DFA. "

JUDCGE CLI FTON: Ms. May, can you nake that correction
pl ease.

M5. MAY: Sorry, | mssed it.

JUDGE CLI FTON: Ckay. That's all right. You are on
Page 2, the second paragraph, line 3. You are going to strike
the word "owned" and insert "was a mnority owner",

M5. MAY: That | "was a mnority owner and operated"?
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JUDCGE CLIFTON: That | was, | guess we should say "I was a
mnority owner of and operated" yes.

MB. MAY:  Ckay.

JUDGE CLIFTON: Al right. Thank you. You may proceed.
BY MS. HANCOCK

Q M. Qis, if you could slow down just a smdge, | think
we' re doing double-time on our court reporter today and so |
don't want to wear her out too soon.

A. | would be happy to.

Foster Dairy operates under a DBA called Crysta
Creanery for its plant side of the business dating back to
1920's. Qur dairy farnms are operated under a separate entity
called Foster Farms Dairy, which was originally founded in 1941
by Max and Verda Foster. The sane famly still owns and
provi des oversight of the business today, which sells branded
products under the nanme of Crystal Creanery and Hunbol dt
Creanery. Today, Foster Farms dairy has five separate farmng
and mlking sites in H ckman, California.

Qur admnistrative offices and five processing
facilities are |located in Mdesto, California, and two other
processing facilities in Fernbridge (Hunbol dt County),
California. Crystal Creanery distributes its manufactured
dairy products fromeight distribution centers covering the
Central Valley and Northern California nmarkets. W manufacture

and sell fluid mlk, cultured sour cream cottage cheese, ice
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cream butter, nonfat dry m |k powder, cream as well as fruit
drinks and water. About 45 percent of our processed dairy
products is Cass 1 fluid mlk.

Qur production plant purchases 15 percent of our total
raw m |k supply fromour own farms. W purchase approximately
75 percent of our raw m |k needs from 19 i ndependent producers
in California.

Q D d you say 75 percent?

A. 75 percent, yep. The remaining 10 percent we purchase
fromdifferent mlk brokers. O the 15 percent that is
produced at our farns, approxinmately 56 percent is exenpt
quota. That is, 18 percent of our total Class 1 -- that is 18
percent of our total Class 1 production is exenpt. That exenpt
quot a does not offer our plant any pricing advantage. The
entirety of our exenption benefit is isolated with our dairy
farns.

Qur entities each have their own profit and | oss
statenents and they are separate legal entities. Qur exenpt
quota is on our dairy farmP & L and is calculated as a benefit
to the farmto our farm Qur production plant and commercia
operations do not receive any benefit from our exenpt quota.

Qur creanery (plant) pays all of the independent
producers the announced blend price for the mlk. Al
processors ultimately pay the particular plant in plant blend

rate through the CDFA pool systemto their producers. The
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anount we pay is based on how we use the mlk, calculated

t hrough the pool systemthat is blended and distributed to
producers. \Wen our plant (creanery) pays our farns, we pay
the Cass 1 rate for exenpt quota volumes that our farmns
produces and deliver to our plant.

The reason that we pay the rate to our farm-- the
reason that rate -- the reason we pay that rate to our farns is
because the volune is exenpt fromthe pool systemat the
Cass 1 rate, so we receive a credit fromthe pool for the
G ass 1 value that is the exact sane as what we pay our farns.
Qur farnms will realize the benefit, and the creamery pays the
same rate as if it acquired the mlk fromany other source. In
sum our creanery pays the same price regardl ess of whether we
get the raw mlk fromour farm from our independent producers,
or fromour mlk brokers.

Foster Farms dairy has specifically structured its
fam | y-owned business in a way that preserves its exenpt quota
hol di ng since the quota systemwas created in 1967. This
fam |y ownership structure includes the investment of hundreds
of mllions of dollars in capital spending in the dairy farns,
processing facilities, and distribution centers over the | ast
50 years. In doing so, Foster Dairy established business
relations with thousands of retailers with the goal of
pronoting and selling dairy offers to mllions of Northern

California consuners and beyond.
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Foster Dairy, under the |eadership of Max Foster, was a
key participant in the negotiations with the state |egislators
in the establishnent of the Pooling Act of 1967. Hi's
participation resulted in all California producers securing
fair distribution of the nmonies that they received for the mlk
that they farnmed. In these negotiations, which resulted in the
1967 Pool ing Act, the Producer-Handlers, of which Foster Dairy
was the largest, gave away significant advantages as a dairy
farm ng and processing conpany. In exchange for this support
of the 1967 Pooling Act, Foster Farns Dairy was given initia
exenpt quota in the 1967, in 1967, based on its Class 1 fluid
sales at that time. The exenpt quota, even back then, was an
asset that was booked for our farm

Over the decades to follow, Foster Farns Dairy exenpt
quotas increased with the California Legislators' 1978
amendnent. This particul ar amendnent provided all
producer-handl ers the opportunities to convert any regular
quot a between 1967 and 1977 to exenpt quota, in which Foster
Farns Dairy partici pated.

JUDCGE CLIFTON: | would l'ike you to read that sentence one
nore time, please.

MR OllS:. GOkay. This particular anmendnent provided al
producer-handl ers the opportunity to convert any regul ar quota
pur chased between 1967 and 1977 to exenpt quota, in which

Foster Farnms Dairy participated. Wth the 1993 anendnent, any
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regul ar quota purchased from 1978 through 1993 was converted to
exenpt quota, and the Option 70 producer-handlers were able to
purchase additional quota until March of 1995. Again, Foster
Farms Dairy invested further into exenpt quota and conti nued,
and continued to maintain the benefit at the farmlevel. The
exenpt quota and the regular quota were given to producers to
protect fromthe further dilution of their dass 1 markets.
Foster Farms Dairy has spent several mllion dollars to
acquire exenpt quota on just the 1993 anendnment al one. Since
March of 1995, there has been no further allowances of
addi ti onal exenpt quota and these exenpt quotas remain frozen
w th the 1995 vol une that each producer-handl er had at that
time. Al though these exenpt quotas cannot be sold, they do
represent the measurable financial asset to Foster Farns Dairy,
whi ch today, has a value totalling mllions of dollars on the
Foster Farnms Dairy bal ance sheet. 1In addition to the val ue
listed in the Foster Farns bal ance sheet, the cost of
mai nt ai ni ng exenpt quota has been consi derable for Foster Farns
Dairy, including the additional cost related to foregoing
strategi ¢ business opportunities, in favor of maintaining
exenpt quota eligibility. Note that the asset is held by our
dairy farmside of the business, and all value of the exenpt
quota is within the dairy farmside as well. Foster Farmns
Dairy does not own regular quota, it holds all of its producer

benefits as exenpt quota.
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M5. HANCOCK: | think there's a typo there on exenpt.

JUDGE CLI FTON:  Shall we just --

MR OllS. OCh, yeah, there's a P m ssing.

JUDGE CLIFTON: Al right. So Ms. May, we are just going
to re-spell exenpt, it's the third line, fourth line up on
Page 5. Thank you.

MR OllS. Like I nentioned, our farmis the entity that
recei ves the exenpt quota as an asset that is identified on our
bal ance sheet as a "m |k pooling right". The quota is booked
as pounds of solid nonfat, which can be converted to
hundr edwei ght. The val ue of the exenpt quota is worth nore to
ny farns than just the booked value, as it is a |legislative
val ue that was created to conpensate us for the markets that
we, that were created when the exenpt quota was issued and then
t hrough the two subsequent amendnents to increase exenpt quot a.

Exenpt quota is a producer benefit. |In this hearing,
exenpt quota hol ders have been accused of using exenpt quota to
di srupt the commercial narketplace by targeting custoner bids
or somehow undercutting our conpetitors on price. This has
NEVER occurred. W have to be conpetitive, and be very good at
what we do, and do it as an efficiently as possible, but we
conpete on a level playing field. W pay the exact sane price
to our farmas we pay to other independent producers. Even
when the market is really good for our farmmlk prices, we do

not use those benefits to cut costs at our plant or comercia
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level . And when the farns are | osing noney, it does not inpact
how we price, how | price ny product. They are separate
entities.

Dean Foods has assumed that we have used a price
advantage from exenpt quota, but they are wong. Dean Foods
has suffered -- Dean Foods has not suffered at the hands of any
exenpt quota. Yes, there was one national bid that we won
agai nst Dean Foods, but it was not because of exenpt quota. W
won that bid on a level playing field for our raw m Ik, for our
raw cost of mlk. W conpeted on all the factors that Dean
Foods uses for its bid and won fairly. Dean Food has won nore
bi ds agai nst us, Foster Farns, than we have won -- than we have
one against them and that is proof that we do not have any
pricing conpetitive advantage. In 2011 and 2013, Dean Foods
won two separate bids against Foster Dairy for a total of 15
mllion gallons per year. Adding that to the --

JUDGE CLI FTON: Let ne stop you, 15 mllion gallons -- read
the rest of that.

MR OIS ['msorry.

JUDGE CLIFTON: 15 mllion gallons --

MR OIS O mlk per year.

JUDGE CLI FTON:  Thank you.

MR OIlS: Yep. Adding that to the ten mllion gallons, it
should be mlk, a year, that they took from Producer Dairy,

t hey have clearly exceeded what they claimwe have taken from
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t hem

JUDGE CLI FTON:  And before you continue, I'mgoing to ask
Ms. May to make that addition. W're at the bottom of page 6,
Ms. May, second line up. W're just going to add after
gallons, we're going to say, well, it is gallons of, we're just
going to add "m |k per".

M5. MAY: Got it.

JUDGE CLI FTON:  Thank you. And would you read that
sentence agai n, please, beginning wth adding.

MR OIl'S: Adding that to the ten mllion gallons of mlk a
year that they took from Producer Dairy, they have clearly
exceeded what they claimwe have taken fromthem Sinply
stated, we have |ost nore bids to Dean Foods than we have won.
There is no advantage for our plant or in bidding on prices to
custoners. Al of the benefits of exenpt quota stays with our
farm

Exenpt quota has been engrained in the California quota
systemsince its inception and indeed, it was necessary to
achi eve the consensus that led to the adoption of the
California system Exenpt quota has been a win-win for al
i nvol ved, and has played a part in the significant dairy growth
that the State of California has enjoyed for decades. It is
for these reasons that Foster Dairy and Crystal Creanery
bel i eve preservation of the quota systemintact and recognition

of the value of the California quota necessary, including the
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mai nt enance of both regul ar quota and exenpt quot a.
To be clear, the California Producer Handl er
Associ ation supports the Cooperative proposal. W are not
attenpting to change or alter the proposed Federal Order
Producer-Handl er definition, and we do not oppose creating a
producer - handl er exenption for those that fit within the
criteria, even though we do not fit within the vol unme
[imtations. W are seeking to preserve the treatnent of our
exenpt quota, along with the rest of the regular quota that
nmakes up the quota system and we have proposed to include an
"exenpt quota" definition to treat us as exenpt quota hol ders
and avoid conflict wth the producer-handl er definitions in
Federal Orders. Wile we are proposing | anguage through our
Federal Order |anguage expert, we are flexible in the approach
and wel come help fromthe USDA to craft or modify the | anguage
to acconplish our goals as outlined in this testinony.
Thank you for allowng me to testify before you today.

MS. HANCOCK:  Your Honor, at this point I would nove for
the adm ssion of Exhibit 165.

JUDGE CLI FTON: Does anyone wish to question M. Qis
bef ore determ ni ng whet her you object? No one. Are there any
obj ections to the adm ssion into evidence of Exhibit 165?
There are none. Exhibit 165 is admtted into evidence.

(Thereafter, Exhibit Nunber 165, was

received into evidence.)
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MS. HANCOCK: Thank you, your Honor.

M. Lund or M. Qis, before | turn you over for
cross-exam nation by other parties or participants, is there
anything that you would like to add or coment on?

MR OIS | think our statenent said it all

M5. HANCOCK: Ckay. At this point, your Honor, | turn it
over for cross-exam nation.

JUDGE CLI FTON:  Wo would Iike to begin with questions for
M. Qis and/or M. Lund? |If you have a question, you may
indicate the party that you would |like to answer it, or you may
toss the question up and let themeach respond if they woul d
l'i ke, however you would |ike to proceed.
Wio would like to begin? M. English?

CROSS- EXAM NATI ON

BY MR ENGLI SH

Q Good afternoon, gentlenmen. M nanme is Chip English
I'mthe Attorney for the Dairy Institute of California.

MR OIl'S: Good afternoon.

Q So I'mjust going to ask the questions, and whichever
one wishes to answer, answers. For the benefit of the court
reporter, certainly at least initially it would help if you
identify which of you is answering, but that's for her, not for
ne, 1'll realize who is answering, but the paper document has a
little harder tinmne.

And | really don't have a |lot of questions for you, but
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| would like to start on page 6 M. Qis' testinony in the top
paragraph. And the discussion where "this was |egislative
val ue that was created to conpensate us for the markets that
were created when the exenpt quota was issued.” And |I'mjust
trying to understand what that sentence neans. What markets
were created when the exenpt quota was issued?

MR OIlS: The Cass 1 narkets that we created back then,
the fluid mlk markets that we pronoted and creat ed.

Q Wuld they be the Cass 1 markets that you al ready had,
is that what you neant?

MR OTlS: Nope. It would be the Class 1 narkets that, in
our farmng and processing facility, that we created, went out
and got, and sold new custoners wth.

Q Was that using the exenpt quota to go get those
custoners, is that what you nean?

MR OIlS: No, we didn't have exenpt quota then. Prior to
that, there was an advantage, obviously, to have your farm and
your processing facility together, and you were able to nmanage
your m |k supply accordingly.

MR LUND: Dennis Lund. 1'Il clarify. At the tine the
exenption was devel oped, we did have farm ng, and processing,
and current Cass 1 sales, and that's what the basis of the
quota and exenpt quota was based on. And then it grew after
t hat, obviously.

Q Al right. That's what | thought. | was just -- fine.
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| didn't want to get into semantics. So let me just ask, when
you pay the Class 1 rate to your farm | understand that, of
course, CDFA audits the pounds, all your pounds are audited,
i ncluding the pounds fromyour farmthat are both subject to
exenpt quota and those that are not subject to exenpt quota,
correct?
MR LUND: Yes.
Q But CDFA does not audit the dollars paid with respect
to the exenpt quota, correct?
MR. LUND: In ny experience, they have never asked about
the rate we pay.
Q Gkay. And if they haven't asked about it, they haven't
audited it, correct?

MR. LUND: They may have seen it but they didn't ask about

Q So now, | just was doing some quick math, and that can
be dangerous, especially on Day 36, it was dangerous on Day 35.
But when | see your nunbers on page 3, and let ne just use, for
sinmplicity, a hundred pounds. So as | read your testinony, and
| thank you for the detail, you are telling us that assum ng
you had 100 pounds, 45 of those pounds are processed in the
Cass 1 fluid mlk, correct?

MR LUND: O all the mlk processed, yes.
Q So 100 pounds, yeah, to be clear, ny 100 pounds is all

the mlk processed by your fluid plant operation, correct?
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MR LUND: Yes.

Q And in that case, 45 of the pounds are processed into
Cass 1. And then you tell us that, and yes, | checked the
mat h, and yes, you are right, that 18 percent of your total
G ass 1 production is exenpt.

MR. LUND: That's an approxinmate nunber. |t changes from
nonth to nonth, year to year, but on average that's about
right.

Q So if you have 45 pounds total, then | would take 18
percent of that, which is sonething just south of 9 pounds?

MR. LUND: That would be right.

Q kay. So if you have, and I'm again, sinplifying the
mat h here, don't need to get too nmany decinals, | realize these
are hypotheticals, if you have 100 pounds and 45 of those are
Cass 1, and you don't, and you are exenpt on 9, so that |eaves
36 pounds that you do have to account to and pay for the pool,
correct? On the Cass 1 side?

MR. LUND: That would be the portion that's, that is paid
as normal, as a normal producer would get.

Q And by that you nean that those 36 pounds plus the
ot her 55 pounds, so we're up to 91 pounds obviously, on those
31 pounds, you both account to the pool and you pay farners
m ni mum prices, regulated mninumprices that are audited by
CDFA and you contribute to the pool to the extent you have a

paynment of the pool, correct?
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MR, LUND: The nunber you cane up with was 91 pounds out of
the 100?
Q Yes.
MR LUND: Yes, that's true.

Q kay. Now, |I'mjust curious, and I'msure others may
have told you this and you, | just want to nake clear you don't
have to give us confidential information, but given your
utilization and your exenpt quota, except for what | would cal
extraordi nary events when you have price inversions and Cass 1
is less than nanufactured prices, do you, on those the 91
pounds, end up maki ng some contribution to the pool each nonth?

MR. LUND: Ask the question again

Q Sure. So I'mtrying to | eave out nonths in which
there's price inversions that cause the Class 1 price to be
| ess than manufactured prices, so | |eave those out of the
equation. Qher than that, on these 91 pounds that we have
tal ked about that you do account to the pool, do you usually
pay into the pool on those 91 pounds, pay contribution into the
pool ?

MR LUND: | would say nornally there have been tines when
t he pool actually owed us noney.

Q Rght?

MR. LUND: But overall we pay according to our end plant
usage percentage by class, and conparing that to what we nade a

basically a down paynent to the producers for that mlKk,
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generally we have to pay into the pool, yes.

Q Gkay. On page 5 of your testinony, in the second
par agr aph near the end you have said that "the cost of
mai nt ai ni ng exenpt quota has been considerable for Foster Farns
Dairy, including the additional cost related to foregoing
strategi c business opportunities in favor of maintaining exenpt
quota eligibility." And I'"'mreally not asking you to tell ne
specific opportunities, but | guess |I'm asking generally, what
ki nds of business activities or opportunities would an entity,
any PD, need to forego in order to naintain the status?

MR OIS It wuld be any strategic alliance that woul d
invol ve releasing or the selling of ownership that would then
di squal ify us for exenpt hol ding.

Q I'malittle slower today than | was yesterday, and a
little slower yesterday than | was the day before, so what you
are referring to there is the 95 percent common ownership rule?

MR OIlS: Yes.

Q So I'mjust curious, |I nean, | understand the benefit
to the farm but if there's no benefit to the plant, why are
the PD's fighting so hard to keep the provision?

MS. HANCOCK: | didn't hear the end of that.

JUDGE CLIFTON: Wy are they fighting so hard to keep the
provi si on?

MR OTlS: Well, because it's going to ny farns, and it's a

credit that nets out nost of the tinme to be financial advantage
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t hrough our farm operations. So common sense would tell you we
woul d i ke to keep that.

MR. ENGLI SH: Thank you. That's all the questions | have.

JUDGE CLI FTON:  Wo next has questions for this panel
either M. Ois or M. Lund or both? M. Beshore.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

CGentlenen, | represent the cooperatives which have
brought forth Proposal 1 for this hearing, and | have just a
coupl e of questions. So just maybe a clarification here for
M. Qis. Inthe third line of your testinony you reference
working for an entity for twelve years, which is identified as
K-NUT-S-ON Now, there's been a bunch of testinony of
several items of testinmony prior to this about a dairy
operation in California that was Knudsen, K-NUD S E-N, |
think. That's the conmpany?

MR OTlS: Yeah, Knudsen, yes, not Knutson.

JUDGE CLIFTON: Ch, we have got a m sspelling?

MR OIlS: W have a m sspelling.

JUDGE CLI FTON: See? M. Beshore is amazing, isn't he? He
knows so nmuch. Al right. So Ms. May, page 2, third line
down. We're going to change the spelling of Knutson to
Knudsen, being K-NU-D-S-E-N instead of what's there.

MR BESHORE: Credit Dr. Erba for that, not ne.
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MR OTlS: Thank you.
BY MR BESHORE:

Q Now, a couple of questions about your Foster Farns
Dairy. You say you have five separate farm ng and m | ki ng
sites in Hckman, California. What county is that?

MR OIS Stanislaus County.

Q Stanislaus, okay. And they are all in one |ocation
there or general |ocation?

MR. OIl'S: General |ocation

Q How many cows do you m | k?

MR. OTl'S: Approxi mately 5700.

Q In aggregate?

MR OIlS: Yes.

Q Total, okay.

MR OTlS: MIKing cows.

Q Yes. Wat -- are they state average production per day
or what's your average production per day, do you know?

MR OIS | wuld say we're a little bit above the
average, | would say we are, you know, depending on the year,
anywher e between 85 and 90 pounds a day.

Q That's very good production

MR OTlS: Yes, it is.

Q kay. Wth respect to your configuration that are
pur chases, your own farmis about 15 percent of your supply,

you have 19 i ndependent producers, for about 75 percent of the
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supply. The other 10 percent you say is fromdifferent mlKk
brokers. Are you talking there about purchases of raw m |k or
dairy comodities and m|k?

MR OIlS: No, this is raw mlk and because of the school
i nflux, of school mlk, you know, and sunmmertime comng on. So
we bal ance about ten percent of our mlk supply with a broker
that noves either our mlk to somebody or helps us bring mlk
In.

Q Ckay. And so you bal ance your supply through a broker,
and when you say ten percent, is that, that's then, on a yearly
total, that's about what, a --

MR OllS: That's about the average, yeah. It would be a
little heavier in certain tines of the year, but of selling or
recei vi ng.

Q kay. Do you buy any mlk from cooperatives?

MR OIlS: W have, sure.

Q Gkay. Wth respect to your 75 percent of your supply
to i ndependent producers, do you pay then prem uns over the
m ni mum over m ni mum CDFA price?

MR OTlS: W do.

Q Do you pay premuns to the, your own farns as wel | ?

MR OIlS: W do. They all have the sane quality bonuses
and incentives. Al 19 independent and our five dairy farnmns.

Q kay. So are those -- are those quality and conponent

i ncentives based on, you know, |ike on conponent val ues --
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MR OTlS: |It's estimted performance.

Q If you can wait until I'mdone. You anticipated the
question conpletely, but in order to have a good transcript
here, we need to only have one of us speaking at a tine.

So are your bonus prograns or prem um prograns based on
both conponent levels in the producer mlk and somatic cel
count quality factors?

MR LUND: Yes.

Q How about rBST free, do you require rBST free mlk from
your suppliers?

MR OTlS: W do.

Q And that is that your total supply?

MR OTIS It is.

Q Ckay. The three plants, or three processing, five
processing facilities, can you describe themjust a little bit?
Wiere are they and what products do they process?

MR OIlS: | can. |f you can appreciate, we have five
processing facilities under one general roof in Mdesto, so we
process fluid mlk, ice cream cottage cheese, powder, butter,
out of those facilities. W consider them separately,
obvi ously, processing facilities. And then we have two ot her
processing facilities under the, on the sane | and in Fernbridge
that we process ice creamand powder and fluid mlk from

Q Do you nake -- are any of your products organic?

MR. OTl'S: Yeah, we do an organi c product under the
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Hunbol dt Creanery and some private | abel custoners

Q Is that at the Fernbridge |ocations?

MR OIlS: W actually produce organically certified
plant-wise in both facilities. A majority of our organic mlk
supply comes fromthe Fernbridge, Humboldt County area.

Q Is any of your own farm production organic?

MR OIlS: They are not.

Q On page 5, | think there's sone discussion of quota and
how it was acquired and sone of the limtations of it, and
there maybe, first of all, there was sonme testinony yesterday
from anot her one of your colleagues, and | asked hi mabout how
t he purchases of exenpt quota had been acquired during the tine
when you were allowed to purchase it. H's testinony was that
it was basically purchases of regular quota which could then
beconme exenpt quota in the hands of a producer-handler. |Is
that Foster Farns' experience al so?

MR LUND: Yes, it's true.

Q So the purchases pre-1995 | guess, were -- were just
of f the regular quota market, if you will, by Foster Farns?

MR LUND: Yes, it was no different -- well, it was regular
quota, but in our hands becanme exenpt.

Q And you could, if you chose to for any reason, sell the
quota back into the regular quota market al so, correct?

MR LUND: We could sell the quota, but then we would al so

| ose that exenption.
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Q | understand. You wouldn't own it anynore so you
woul dn't have the exenption. So is it the testinony, | guess
this is for either of you gentlemen, M. Lund, maybe you
directly handl e some of the checkbooks and | edgers, is it your
testinmony that on the basis of the actual financia
transactions on a nonthly basis in your conpany, that funds are
paid for the quota to the farmentity the separate entity at
the dass 1 price?

MR LUND: In the 28 years | have been there, yes, that's
the way we have paid it.

Q Ckay. And that's paid out in the sane way as the ot her
85 percent of your mlk supply. | mean, in the same sequence
and routine?

MR. LUND: Except that we no |onger issue a physical check.
I[t's nmore of a journal entry within our financial system

Q Fromone entity to the other?

MR LUND: That's true

Q kay. | think those are all the questions | have right
now. Thank you very much, gentlenen.

JUDGE CLI FTON: Wio next has questions for either M. Qis
or M. Lund or both? M. Ri chnond?

CRCSS- EXAM NATI ON

BY MR RI CHMOND:

Q Bill R chnond, USDA. Good afternoon, gentlenmen. W

appreciate your testinony. Just a couple of quick questions.
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You understand that the producer-handler provisions in the
existing Federal Orders are pretty different than the
producer-handl er provisions that are in place here in
California currently?

MR OIS W do -- | do.

Q And do you understand that under the Proposal 1 and 2
fromthe Cooperatives and fromthe Dairy Institute, that they
woul d more or less align the producer-handl er provisions under
the proposed Federal Order with those that currently exist?

MR OTlS: The 1 and 2 proposal ? Yes.

Q And you are in support of Proposal 17?

MR OIlS: Wth the caveat of 3 being incorporated inside
of it, yes.

Q Ckay. | guess what I'masking is, there's potentia
i f, under adoption of that proposal, that you would, you would
no | onger be a producer-handl er, you woul d becone a fully
regul ated handler. And | guess you would be okay with that as
| ong as you were able to maintain your exenpt quota?

MR OIS | think the general statement woul d be, just
sitting here, I would say as long as we nmai ntain what we enjoy
today, we would be okay with that.

Q Ckay.

MR OTlS: But to nake a general statenment, | don't --
woul d have to see the | anguage and --

Q Gkay. That's fine. | understand. That sounds good.
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MR LUND: Can | clarify the word enjoynment? | mean, we
made a sizeable investnent for this as well, it's not something
that's just given to us.

Q Absolutely. | understand. At the end of your exhibit
you note that you would, you're flexible in the approach and
wel come help fromthe USDA to craft or nodify |anguage to
acconplish your goals as clarified in the exhibit. As part of
that, would you be open to a, perhaps an audit, or sone other
means of verifying that you are, in fact, paying your farm at
the Cass 1 price?

MR OIlS: Yeah. | wll tell you that | would check with
the famly first, but today | would have no problemwth that.
W have nothing to hide. But | would -- would want to get the

famly's okay with that.

Q kay. | think that's all we have. | appreciate it.
JUDGE CLIFTON: | have a question for either or both of
you. If | were trying to understand the value of quota, or the

val ue of exenpt quota, how would | begin?

MR OTlS: How do we qualify it or how would you -- because
it's listed, if you look at our P & L for our farnms, you wil|
see a line that says "m |k pooling rights" which is our quota
value. So there's a credit that's attached to that, usually.
Sonetines it can go the other way, but nostly it's a positive.
That shows that we earned X amount of credit in our farnms for

that mlk that was exenpt. So it's a separate line that's in
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our P &L. It is not blended into the revenue center.

JUDGE CLI FTON: So you are tal king about your profit and
| oss that's prepared nonthly?

MR OTlS: Yes.

JUDGE CLIFTON: And it shows the advantage that you had for
that nonth by not being involved in the paynents into the pool ?

MR OIlS: Yes, it shows the, what we think it's an
advant age but what we earned over a period of tine. It is the
exenpt quota. It's, you say advantage, | say it's what we have
earned over a period of tinme, either by getting it in the
"67 legislative agreement, or buying it later on. So |
wouldn't call it an advantage, it's an earned exenpt credit,
quota credit.

JUDGE CLI FTON: Now, your statement said that underval ues
it, that it's actually worth nore than what your profit and
| oss statenment books it at. So, M. Lund?

MR, LUND: Just to clarify. Cbviously buying quota is at a
hi gher rate than the natural blend --

JUDGE CLI FTON: Rather than talk to nme, which | appreciate,
pl ease talk to the m crophone.

MR. LUND: Purchasing quota gives you 19 and a half cents
per pound total solids nonfat higher than the blend rate that
you would receive if you did not have quota. In our case, the
quota that is exenpt, that would be the differential between

the quota rate and the current nonth Class 1 rate. That
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differential changes fromnonth to nmonth, wildly I mght add,
but over a period of tine it averages out to be pretty nuch the
same nunmber within 10 or 20 percent year over year. But we
identify the difference between what we would pay at a quota
rate, versus the Cass 1 rate, and we identify that anount,
which is noted on the financials of the dairy farns. So we do
identify what that benefit is each nonth.

JUDGE CLI FTON: Now, we had sone testinony that explained
that there are two ways to |l ook at the value of quota, |'mjust
tal ki ng about regular quota. And one is that income stream
nonth after nmonth after nonth, but another is just its asset
val ue, what it could be traded for, what it could be sold for
Do you | ook at exenpt quota simlarly? And | guess | would ask
M. Lund.

MR LUND: It is booked at what we paid for it. |t doesn't
have any additional value on the books. It's booked at what we
pay for it.

JUDGE CLI FTON: W have no idea as all this evidence is
eval uated, what the Secretary of Agriculture will choose at
each juncture based on |egal requirenents and evi dence and so
on, but if it were determ ned that exenpt quota should be
treated |ike regular quota under a Federal M|k Marketing
Order, how shoul d exenpt quota hol ders be conpensated, if
there's any nechanismto do that, for the loss that they woul d

i ncur by having their exenpt quota converted to regular quota?
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MR OTlS: Boy, that's an excellent question, your Honor,
that 1'mnot prepared to answer today. | nean, honestly, that
woul d real ly take some considerati on beyond a casual coment
here.

JUDGE CLIFTON: And | believe you probably val ue your
exenpt quota as higher than regular quota; is that true?

MR OIS:. Wll, we don't own any regular quota, so your
question do we value our quota differently than quota owners,
regul ar quota owners?

JUDCGE CLIFTON. Well, let's say you had an opportunity to,
let's say there was sone regular quota for sale.

MR OTlS: Un-huh.

JUDGE CLI FTON:  And you had the nmoney to buy it, and
because you had the entity you do, it could beconme exenpt quota
just by buying it.

MR LUND: No, not anynore.

JUDGE CLI FTON: No? Not anynore. Ckay. Al right. So
suppose since 1995 you can no |longer have it beconme exenpt.

MR. OIl'S: Precisely.

JUDGE CLIFTON: Al right. So if you bought sone regul ar
quota today, do you think you would regard it as equal in value
to exenpt quota that you have held since 1995 or earlier?

MR LUND: M question would be, how do you define val ue?
Financially on the books it would be whatever you pay for it.

Now, personally how we value it, we know it has nore val ue than
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regul ar quota. |If we had regul ar and exenpt quota, we know the
exenpt is worth nore to us as an incone stream but on the
books it woul d be valued the sane.
JUDGE CLIFTON: Al right. Wo else has questions for
M. Lund, M. Ois? | don't see any other questions.
Redi rect ?
REDI RECT EXAM NATI ON
BY MS. HANCOCK
Q Nicol e Hancock
M. Lund, Judge difton was asking you about the val ue
what you have booked on the books for the exenpt quota, and you
nmenti oned that you have the amounts identified on there that
are equal to what you paid for it; is that right?
MR. LUND: That's true
Q That's not -- you are not saying that's what the val ue
is if you were to calculate a value to the business overall
are you?
MR. LUND: No. That, and that's not even the market val ue,
it's the purchase val ue.
Q Ckay. Can you help us have a better appreciation of
what, why you have booked what you paid for rather than the
mar ket value for that exenpt quota on the books?
MR. LUND: That's generally accepted accounting principles.
Q Wich is what you are governed by in keeping the books?
MR LUND: That's true
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Q kay. And then speaking of books, when M. Beshore was
aski ng you about how you pay your farmfor the mlk that you
buy fromyour farmand you nmentioned that it was a journa
entry, can you hel p us understand, do you operate two separate
legal entities at the adm nistrative -- let nme say that
differently. Do you provide adm nistrative services for your
separate legal entities?

MR. LUND: There are some admnistrative services in
common, but there are administrative services separate at the
dairy and at the creanery.

Q Ckay. So when you say you make a journal entry, is
this just a paper transaction or is it actually noney? Does it
actually change who is entitled to have those funds?

MR LUND: It's a paper transaction. There's no noney
transmtted between any entities.

Q Do your -- is it an actual change of noney though
where your farmactually is the one that's entitled to those
funds instead of your creanery?

MR OTlS: They would be if you had separate, if you had
separate funding sources or what have you. But it is the same
bank, it is the same accounts. So | mean, for exanple, this
hearing and the cost of defending our position here would be a
charge that we would charge to the farns. Ckay? So it would
be an expense that would be charged to the farns.

Adm ni strative handlings and activities that we provide to
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farms, we charge thema charge. W don't send thema bill
it's a journal entry to say, hey, we had the PD hearing which
cost us 30,000 this nonth, here is this charge to your farm
So, | mean, there's no checks that are exchangi ng hands. That
woul d be, for us, Inpractical.

Q And how do you allocate your adm nistrative costs
bet ween your separate entities?

MR OIlS:. W agree upon it with the farm general nanager
and say, listen, these are the services we're providing you,
and we're going to charge you X percent, and we review that on
an annual basis in case sonething changes dramatically as far
as the services that our admnistrative staff provides to our
farns. Because we don't want to duplicate our efforts in
adm ni strati ve.

Q So would that allow the plant at all to allocate any of
those benefits differently to take a price advantage that the
farmreceives for the paynent of that mlk to allow as a
passthrough to its custoners?

MR OIl'S: Listen, you could do what whatever you wanted
to, if you wanted really to nove paper around, that's why I
think this gentleman asked about a possible audit and | ooking
at the books. | mean, | can tell you specifically that we do
not ever interfere with the price of our mlk, and what our
conmer ci al operation pays, and what our farmgets credit for.

W can't. Because honestly, | can't run ny business based on a
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credit frommy PD handling that is not -- because it changes
all the tine. That changes all the tine. Wen |I'm making
noney in the farm | can't start pouring into nmy commerci al
operation. You just can't run a business that way. And that
is why we separate the two. But technically speaking, | think
that's the question and why sonebody asked about the audit, is
could you? Absolutely. No, it is not against the law to do
that, if that's the question. But we don't and we never have.
And Denni s has been here 28, | have known Foster, the owner,
one of the owners, about it, he said we have al ways separ at ed,
and that was Max's purpose. And | think we heard testinony
yesterday that that was simlar

MR LUND: And in our bill of materials and our
cal cul ations of cost of mlk, we only use the class price plus
prem ums, plus bonuses, plus assessnents we pay in calculating
our mlk cost. So there's no producer option, exenpt option,
that plays into that cal cul ation.

Q So your manufactured costs for your plant, that is what
can be audited by the CDFA that you are accountable for
insuring that you are selling at or above that anount.

MR LUND: CDFA is going to audit what we pay to the
producers, and even ourselves, basically, for the non-exenpt to
make, and how we use the mlk. That's what they audit. How do
you use the mlk to nake sure you are paying into the pool or

to the producers the m ni numrates.
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Q ay. Thank you.
JUDGE CLI FTON:  Wo el se has questions for M. Qtis and/or
M. Lund? | see none. |Is there anything you would |ike to add
before you | eave us?
MR OTlS: Thank you for letting us out early. W

appreciate it.

JUDGE CLIFTON: |'mso grateful you were here and that you
have given us your statenments. Very helpful. Thank you both.
I's there anything objection -- did |l -- it is already

admtted. 165 is already admtted. Al right. Now, it's
1:04. Wiy don't we take a stretch break and then | think we'll
have the producers that are here with M. Smth; is that
correct?

M5. HANCOCK: Do you want to do the 30-m nute [unch break
now?

JUDGE CLIFTON: Is this a good tinme to do it?

MS. HANCOCK:  Yeah.

JUDGE CLIFTON: Al right. Then let us take just a half
hour. It's 1:05. Please be back and ready to go at 1:35.

(Wher eupon, the lunch recess was taken.)

---000- - -
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THURSDAY, NOVEMBER 12, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 1:37. Before we
continue with evidence, | would |ike nowto take appearances of
t hose who are here who did not come to the podiumthis norning,
even if you are not testifying today. If you are testifying
anot her day or are otherw se participating, | wuld |ike you to
conme forward now and enter your appearance.

MR, WH TCOVB: Thank you, Judge difton. |'m guessing that
| mght have been one of those that you were perhaps suggesting
should appear. | will introduce nyself. I'mWlter E
Wi tconb, 1'mthe Conm ssioner of Agriculture Conservation and
Forestry for the State of Maine. And |I'mhere both, and wll
have testinony to present tonorrow. | had no intention to
speak today so that's why | didn't come forward, again,
earlier. But | will offer some comments as part of the, on the
record tonorrow.

| have a personal interest and a professional interest.
| actually attended a number of you at all the VIsack
proceedings in '09 and have an association with California,
Rob, back to wal king around the fields of New England with D ck
C aus as he was buying cattle for Hi |l mar Cheese fol ks, so we, |
don't want to say |'mresponsible for what happened, but we
have some association all across the country. Thank you for
the opportunity.

JUDGE CLI FTON: Thank you for being here. 1'mdelighted
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that you are here and I'mglad that you will |end some
information to the hearing record for the Secretary's
consi derati on.

All right. To whommay | thank, send nmy thanks, give ny
t hanks, for the pizza that we just enjoyed, which saved us
about 45 minutes? And did the paynent for the pizza come out
of -- let ne nake sure | have her nane right --

Ms. de la Rva's pocket?

M5. de la RRVA' No, it did not.

JUDCGE CLIFTON: Ckay. | would like to know to whom we owe
our thanks?

M5. de la RIVA: Stoel Rives.

JUDGE CLIFTON: Stoel Rives? The law firnf

M5. DE LA RIVA:  Yes.

JUDCGE CLI FTON: Bl ess you, bless you, bless you. Thank you
so nuch. Al right, then. | think we're ready for
M. Sparrow s testinmony, am| correct?

MR SMTH Dan Smith. W're actually going to hear from
M. WIliams. And | understand you were going to take
M. WIliams and M. Sparrow, is that correct?

JUDGE CLIFTON: It is upto M. WIllianms and M. Sparrow.
It's easy for us to set up two mcrophones, if they would Iike
it testify together. 1Is that what you nmean?

MR SMTH No, | just neant, what you said before | unch

was we were going to take both of themthis afternoon. And in
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that case, M. WIllianms is going first. That's all
JUDGE CLI FTON: Onh, what you want to know fromne is

whet her M. Sparrow will cone right after M. WIlians?
MR SMTH  Yes.

JUDCGE CLI FTON: Yes, that's ny plan, thank you. So

M. WIlliams is in the witness stand. |'mgoing to swear you
inin a seated position. If you will raise your right hand,
pl ease.

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR WLLIAVS: | do.

JUDGE CLI FTON:  Thank you. Even though you have al ready
given us your nane and spelled it, would you do so again?

MR WLLIAVS: |1'mJ. Everett Wllianms, E-V-E-R-E-T-T,
WIl-L-L-1-A-MS.

JUDGE CLI FTON: Thank you. And when you say J. Everett
Wlliams, am| to wite out the word Jay or the initial J

MR WLLIAVS: Initial J.

JUDGE CLI FTON: And you are known by Everett?

MR WLLIAMS: Correct.

JUDGE CLIFTON: Al right. Thank you. And | am seeing
that we have testinmony of Everett WIIianms being distributed,
believe, | will be marking this, M. My, as Exhibit 166; is
that correct?

MS. MAY: That is correct.
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(Thereafter, Exhibit Nunber 166, was
mar ked for identification.)

JUDGE CLIFTON: So we'll pause until each person has a copy
of the testinony of Everett WIlliams. W're good. M. Smth,
woul d you identify yourself again, please?

MR SMTH Dan Smith, representing the Kentucky Dairy
Devel opnent Council, Georgia MIk Producers, Incorporated, and
t he Tennessee Dairy Producers Associ ation.

JUDGE CLI FTON: Thank you. You may proceed.

MR SMTH  Thank you, your Honor

DI RECT EXAM NATI ON
BY MR SM TH:.
Q M. WIllianms, did you prepare the statenent that has
been marked as Exhibit 1467

JUDGE CLI FTON:  166.

MR SMTH 166. M math is slowlike Chip's, | guess, |
apol ogi ze.

BY MR SM TH:
Q Please proceed with your statement, M. WIIians.
A. | appreciate the opportunity to come here today.

My name is J. Everett Wllians. M famly and | own
and operate Woairy, LLC. The farm s address is 1141 Broughton
Road, Madi son, Georgia, 30650. | amalso President of Ceorgia
M| k Producers, Incorporated, and amtestifying today in this

capacity as well. Georgia MIk Producers address is
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1641 New Hi gh Shoal s Road, Suite 5, Watkinsville, Ceorgia
30677.

| ama graduate of University of CGeorgia with a
Bachel or of Dairy Science Degree in Agriculture. After
graduation, | nmanaged a dairy operation in Southern CGeorgia
from 1975 to 1978. | returned to the famly farmin 1978.

My father, John E. WIllians, started the farmin 1958.
At the time of my return, the dairy consisted of 90 m |k cows,
400 acres, and one enployee. WDairy has since grown to its
current size of 1800 m |k cows, 1827 head of young stock, and
3600 hundred acres of owned and rented |and. The operation has
27 full-tinme and two part-tinme enpl oyees.

My two sons, Justin and Daniel, returned to the farm
following their graduation from University of Georgia in 2005
and 2007. Justin oversees the cropping operation and Dani el
oversees the livestock side of the operation

It's a typo on this next one, it was in 2012.

JUDGE CLIFTON: Al right. M. My, do you see the
reference to 2002? We'll just make that 2012.

M5. MAY: GCot it.

JUDGE CLI FTON:  Thank you.

MR WLLIAMS: |In 2012, a new 72-stall rotary parlor and a
third freestall barn were built to accommpdate the increased
herd size and to replace facilities that had been in use since

1958. No | onger dependent on mlk tanks, the dairy direct
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loads mlk into mlk tankers and has reduced mlking time from
24 hours a day to 18 hours a day. Fans and msters in the
freestall barns contribute to cow confort and reduce the effect
of heat stress on the herd.

Al'l forage crops are grown on the farmand fed in the
formof silage. In 2014, we harvested 29,000 tons conbi ned of
corn, rye grass, and sorghum C ose attention is paid to
ration analysis to aid in mlk production and cow heal t h.
No-till and irrigation is used to i nprove crop production and
manure is recycled by applying it to crop land to inprove soi
productivity.

The dairy also has an integrated recycling program
Sand is used and recycled for freestall bedding, |agoon water
is recycled for flushing barns and irrigating crops, well water
is used to cool the mlk and then goes to the cow water
t roughs.

In sum paying attention to detail, researching new
ideas and the willingness to try new concepts has allowed the
dairy to grow and inprove.

As | indicated at the outset, | amthe President of
Georgia M Ik Producers, Incorporated, and amhere testifying in
this capacity. | ama nenber of the Board of Directors for
Cobbl estone M1k, although | amnot testifying on behalf of
Cobbl estone. | amalso a Veterinary Advisory Board Menber for

the University of CGeorgia of Veterinary School.
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Ceorgia M1k Producers is a producer-funded
organi zation |located in Watkinsville, Georgia. GCeorgia dairy
producers vote by referendumevery three years to maintain
Georgia MIk's operation. Producers pay a one cent per
hundr edwei ght assessment to enable Georgia MIk to operate
communi cati on, pronotion, and education prograrns.

Georgia MIk's nain objective is to educate dairy
producers, the public, and governing officials on all issues
affecting Georgia's dairy industry. These include |egislation,
environnental regulations, animal health and mlk pricing. In
the last category, mlk pricing, Georgia MIk works to be
directly involved in Federal Orders processes that affect
Geor gi a producers.

Ceorgia M1k has a 16-nmenber Board of Directors
representing the ten Georgia M|k and American Dairy
Association districts in Georgia. Al directors are dairy
producers who ship to either the Dairy Farners of Anerica
Maryl and-Virginia M1k Producers, Lonestar M|k Producers, or
Sout heast M|k, Incorporated, Cooperatives. Each director is
el ected to serve on the Board of Directors by dairy producers
during Georgia MIk's fall district neetings. The Board
neetings are open to all Georgia producers.

Ceorgia MIk is a strong and vi brant organi zation
because Georgia itself is one of the major mlk producing

states in the deep south. Georgia produces about 1.7 billion
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pounds of mlk annually, and ranks 24th in m |k production
nationally. Dairy is in the top 10 of Georgia's agricultura
commodi ties, annually contributing 1.2 billion to the state's
economny.

JUDGE CLIFTON: That's 1.2 billion what?

MR WLLIAVS: To the state's econony.

JUDGE CLI FTON:  Wuld that be $1.2 billion?

MR WLLIAMS: Yes.

JUDGE CLI FTON: Thank you.

MR WLLIAVS: Along with favorabl e tenperatures and
grow ng seasons, the state provides a supportive educational
and regul atory environnent for agriculture and dairy farm ng.
Demand for mlk has increased with the grow ng popul ati on of
the state and region. GCeorgia is hone to three najor mlKk
processing facilities which assure a stable in-state supply of
packaged m |k for consunmers. |In addition, CGeorgia is an
i nportant supplier of the large and substantially mlk deficit
Fl ori da marketplace, with alnmost half of Georgia's raw mlk
production exported and utilized there.

Despite these advant ageous marketing conditions, as
wWth dairy farmng across this country, naintaining a
profitable dairy farmand working to pronote the health and
growh of ny state industry, is a constant uphill battle,
struggle. Wiile we have relatively high classified mnimm

prices in the southeast, it yet remains a challenge to be
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assured of adequate producer pay prices and cash fl ows because
a significant anount of the higher prices is used to bring in
deficit mlk and to bal ance the nmarket.

Earlier in the hearing, Calvin Covington presented
testinony identifying that m |k production in the Southeast
declined from13.5 to 9.5 billion pounds between 1995 and 2014.
At the same tinme, according to M. Covington, fluid consunption
in the Southeast was 12.2 billion pounds in 2014. MKk
production for our region is thus, in deficit of 2.7 billion
pounds, which is al most 30 percent of fluid demand.

Qur market, in other words, is in severe distress to
provide the required raw m |k supply for the regions's O ass |
fluid demand. According to M. Covington, "lower producer
prices and less mlk make this challenge nore difficult.” |
certainly echo his opinion, as both a dairy farmer and as
Presi dent of our statew de producer organization conmtted to
mai ntai ni ng and grow ng our |local mlk supply.

As is also common for dairy farmers across the country,
| strongly believe that farmers shoul d support each other in
any effort to inprove their market circunstance. Fromthis
vantage point, | recognize that California dairy farners have
petitioned for this hearing in order to inprove the operation
of their regul ated marketplace. Fromwhat | understand, the
California producers are seeking establishment of a Federal

Order because the California state regulation does not fairly
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al l ocate market val ue between processors and producers.

Let me enphasi ze, therefore, that | support in
principle, the California producer's effort to adopt a Federa
Order to inprove their market circunstances. At the same tine,
however, | also believe the Department has a responsibility to
ensure that regulation devised to pronote orderly marketing in
one narket area should not cause detrinent to producers in
anot her marketing area. Based on the informati on we have
received fromthe Department, | am concerned about the
possibility of such detrinent being the outcome of this hearing
for my market in the Sout heast.

M. Covington's prior testinony further cites the
Departnent's analysis indicating the potential negative inpact
that all of the hearing proposals would have on producer
payments in the Southeast. While this information was already
received as part of his testinony, | would like to present it
again to enphasize its significance fromny perspective as a
dairy farmer and as President of Georgia M|k Producers.

Basical ly, the proposal on the chart shows that in
Appal achi ans, the change in the blend prices go from anywhere
negative 4 cents to a negative 13 cents on average. |In the
Fl orida Marketing Order, it goes anywhere fromnegative 1 cent
to negative 22 cents. And in the Southeast Order, it goes from
a negative 24 to a negative 26 cents.

In Georgia, the average farm has about 375 cows and
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produces about 7.5 mllion pounds of m |k annually, or about
75, 000 hundr edwei ght annually. According to the Department's
cal cul ations, the average Ceorgia farm pool ed on the Sout heast
Order, would thus |ose, on average, about $19,500 per year
For the year 2024, (which is the "M nimunm' in M. Covington's
calcul ation), the projected loss is $25,500.

On ny farm which is quite a bit larger, the average
annual |oss would be 123,000, and the | oss projected for 2024
woul d be 161, 000.

Overall, for the state's aggregate m |k production of
1.7 billion pounds or 17 mllion hundredwei ght, the average
| oss woul d be just over 4.4 mllion, and the | oss projected to
2015 woul d be 5.8 mllion.

JUDGE CLIFTON: Now, just so it's clear, all those figures
you gave us where you were tal king about | osses and so forth,
you were speaking in terns of dollars; is that correct?

MR WLLIAMS: Yes.

JUDGE CLIFTON: Al right.

MR- WLLIAVS: The other potential negative inpact of the
different proposal is a decline in our region's mlk
production. According to M. Covington's further review of the
Departnent's analysis, mlk production would decline or at
best, remain flat under all of the different proposals. This
i s understandabl e given the projected reduction in producer

prices.
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As described above, M. Covington has indicated that
"l ower producer prices and less mlk" nake nore difficult our
chal | enge of providing an adequate supply of fluid mlk for our
region. Fromthe calculations provided above, it is quite
apparent to the producers in Georgia M|k Producers that al
t he proposal s being considered in this hearing would Iikely
cause even greater stress for our region if adopted in their
current form

On behal f of Georgia M1k, | respectfully request that
the Departnent give careful consideration to this potential
negative inpact fromthe establishment of a California Order on
t he Southeast, as reflected in the Departnent's own anal ysis.
If further analysis confirnms the |ikelihood of such a negative
i npact fromthe proposals under consideration, adjustment nust
be made to ensure that establishnent of a California Oder will
not harmour region, or other regions of the country.

Finally, | express my support for reconmendation by
M. Sparrow regarding the follow up regul atory process. As
M. Sparrow proposed, at the least, if the Departnent is to
establish an Order of questionable inpact on other regions, it
nust ensure that a follow up regulatory process is in place
that will allow for far nore tinely adjustnent to be nade than
currently possi bl e under existing order amendment procedures.

MR. SMTH  Does that conclude your witten testinony,

M. WIIlians?

7345

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR WLLIAVS: Witten testinony. | wanted to add a couple
of things. Basically, we're here today because the Kentucky
Dai ry Devel opnent Council, and the Tennessee Dairy Producer
Associ ation, and Georgia M|k Producers all started |ooking at
the analysis the Departnment put out, and how this possible
change woul d affect our prices. And we are definitely not
against California's devel oping an Order system but we are
concerned about what effect it mght have in the Southeast.

Al so, when | ook through the analysis, it's data in
there that does not make good sense to ne. And I'm |l ooking at
it on common sense and a real high, far distant |evel, not down
in the pennies. But basically, and | went to our |ocal Market
Adm nistrator office in Atlanta and presented a question and it
went to Washington, and | still haven't gotten anywhere wth
it. And | talked to M. difford just awhile ago, and he says
he's going to find the problemfor me. And | guess the bottom
line is, when you |l ook at the two proposals, you have the co-op
proposal that's basically going to add a dollar to the pay
price in California, which should, and this is all in the
analysis, and that's going increase 540 mIlion pounds of extra
mlk. And of course that has repercussions all back over the
United States.

And if you look at the charts, they saying it is going
to lower the brimprice in the Appal achian Order 13 cents,

Florida price Order 22 cents, and the Southeast 26 cent. But
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then you ook at the Institute proposal, and it basically

rai ses the California producer price about 10 cent, and that in
turn, according to the analysis, increases 60 mllion pounds of
production, which is not a |ot of production. So therefore, it
only affects the Appal achian Order 4 cents, so that's 13 to 4
cents on that one. The Florida Order goes from22 cents to 1
cent on those two proposal. But the Southeast Order stays 26
to 24, which just ny sinple conmmon sense |ooking at it, it's
got to be wong. And | can't find anybody to tell me |I'm
wrong, but nobody can find the answer. So | really think
that's substantial, 'cause it really makes it look like all

t hese proposal has the sane effect in the Southeast, which they
don't.

And | guess |'mreally a strong supporter of co-ops,
and | think it is great we're noving forward with this type
hearing here. But it also concerns ne that even with a strong
market like in California, and we have three co-ops that have a
vast nmajority of the mlk, that we still need the Federal Order
systemto be able to price mlk and be fair. | think that
poi nts out how much need it is in creating a |level playing
field in the Federal Order systemall across the United States.
And | guess that concludes what | have to say.

MR SMTH At this tine, your Honor, | would nove the
adm ssion of M. WIlliams' statenent, and then make him

avai |l abl e for cross-exam nati on.
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JUDGE CLIFTON: | need a little clarification. | don't
know if, M. Smth, perhaps you are the one to help nme here.
Are the excerpts fromprior evidence that are at the bottom of
page 3 and the top of page 4, from M. Steeneck's --

MR SMTH No, it --

JUDGE CLIFTON: -- docunent.

MR SMTH  Excuse nme, the paragraph i nmedi ately preceding
the tables indicates that they were presented as part of
M. Calvin Covington's testinony.

MR WLLIAVS: And the data cane directly out of the
46- page Department anal ysis.

JUDGE CLIFTON: Al right. Thank you. That's hel pful.
Al right. |Is there anyone who would |ike to question
M. WIlliams with regard to Exhibit 166 before determ ning
whet her it should be admtted into evidence? No one. |Is there
any objection to Exhibit 166 being admtted into evidence?
There are none. Exhibit 166 is admtted into evidence.

(Thereafter, Exhibit Nunber 166, was
received into evidence.)

JUDCGE CLI FTON: Do you have questions of the w tness,
further, M. Smth, or would you like to invite
Cross-exam nation?

MR SMTH No, | -- M. WIlliams is available for
Cross- exam nati on.

JUDGE CLI FTON:  Wo would like to begin? M. Hancock?
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CROSS- EXAM NATI ON
By MS. HANCOCK

Q Good afternoon, M. WIllians. |'m N cole Hancock. |
represent the California Producer Handl ers Association and
Ponder osa Dairy.

| amjust alittle bit curious. The area where you
produce mlk you saidis ina mlk deficit area?

A Yes.

Q Tell me what you nean by that.

A MIlk deficit inrelation to the fluid needs of the
mar ket pl ace. W produce less nilk than what the market needs
on a year-round basis.

Q Gkay. So you have plants that are asking for nore mlKk
than what you can provide?

A Yes.

Q And have you been able to use that deficit situation in
order to increase the raw prices or the prices of your raw
mlk?

A, Could you ask that again?

Q Yeah. W have talked a lot in this case about supply
and demand, and | think the Dairy Institute or sonme of the
parties have suggested that if there's too nuch mlk in the
market, that it, that that's what drives the m |k prices down.
And so what |I'mwondering is, is it your experience that since

you are in a deficit area, if you have been able to ask for a
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prem um price or an extra price for your raw mlk from your
fromyour plants?

A.  In years past we have had over order prem uns that
co-ops have been able to negotiate wth processors. Those over
order prem uns have been drastically decreased in the |ast few
years because of the general, just general marketing
condi tions.

Q Soit's fair to say that even though you are in a
deficit area, it doesn't really drive up your mlk prices that
much?

A No. GCkay. Say it again?

Q Yeah, sorry, we distracted you there. That was a pl oy.

A. | thought so.

Q Sois it fair to say, then, that even if you are, even
t hough you're producing in a mlk deficit area, it doesn't
allow you to ask for nore noney fromyour mlk just because you
are producing in a deficit area?

A, You may ask for nore noney, but the negotiation appears
that we receive |ess over order premiuns. And what we mss in
suppl yi ng the Sout heast, we do not have any manufacturing, so
mlk is not pulled out of manufacturing plants to supply fluid
pl ants when they need it, it has to be brought in. So
therefore, it's brought in alot of times at a deficit from
what the plants will pay, so that |lowers the prem umfor

ever ybody.
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Q | see. ay. Thank you very nuch. That's all | have.
A Ckay.
JUDGE CLI FTON: W next has questions for M. WIIlians?
M. Beshore.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

Good afternoon, M. WIlianms. | represent the
Cooperatives here in California that have brought the
Proposal 1, and so we really appreciate support in principle
that you brought fromthe Southeast. | have just a couple of
qguestions nmaybe.

How many producers are there in Ceorgia, dairy farners?

A Approxinmately 230.

Q And they are all menbers of Georgia MIk Producers, is
that the way that works? O how does that work?

A Yes.

Q Al right. MIk in the Southeast, you say Georgia' s a
deficit area, but nevertheless, it's in your testinmony, it's a
substantial percentage of the mlk in Georgia is shipped down
into Florida, correct?

A. Correct.

Q Ckay. So why would that be? | nmean, nmaybe you can
just explain a little bit how things work there in the

Sout heast in terns of where the mlk, where the mlk goes, how
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it's drawn.

A. Basically, you have plants in Florida that are short of
mlk, there's not enough m |k produced in Florida. So in nost
Federal Order system it dom noes down. Georgia mlk noves to
Florida, and then, say, North Carolina mlk noves into CGeorgia
to fill in. And a lot of the Georgia dairy industry has been
based on fulfilling the market in Florida.

Q Gkay. And is there under the -- scratch that. The
Cobbl est one Cooperative, did you -- is that -- did you say you
are a nenber of Cobbl estone?

A. | ama nenber.

Q Gkay. Yeah, but you were on the board, you are not on
t he board, you are not speaking for them but where are they
based? Where are their producers?

A.  They have one producer in Georgia and the rest of them
are in Virginia and North Carolina.

Q Gkay. Yeah, and I know M. Covington spoke on their

behal f --
A R ght.
Q -- when he was here earlier. So is their mlk kind of

dom noed south out of Virginia for the nost part, towards the
Carolinas and Ceorgia?

A.  Cobbl estone has a marketing agreement with
Maryl and-Virginia M1k Producers, and wherever the sales are

needed, the Cobbl estone m |k nmoves, they use that mlk to nove
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to fill in.

Q \Very good.

A. Cobblestone is a marketing co-op of |arger producers,
and so they ship tractor trailer |loads, so they are pretty
convenient, and they are strategically located to different
plants in the Southeast, so Maryland-Virginia and other co-ops
use themto fill in.

Q So sone of that mlk, if it's trailer load, lots
produced on the farms, it travels a little easier than sone of
the tankers that are assenbled on the snaller farns?

A, Yes.

Q Gkay. And with respect to, you testified to the manure
recycling programin your own farm |s that sonmething that's
required by regulations in the State of Georgia, or is that
sonet hing that you have devel oped on your own initiative, or
can you just talk about that a little bit?

A. Ckay. Basically, any large dairy these days have a
manure managenent plan. It's based on sone rules the DPPA has
put out, and basically you account for all the nutrients your
cows put out in the formof manure, and you put it back on crop
land in a responsi bl e manner that crops going to use that
manure and recycle and not have a pollution of groundwater or
runof f water.

Q Ckay. So that's, you know, those requirenments are

generated initially through the U S. EPA?
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A Yes.

Q To your understanding?

A But it is also a sustainable because it's a good
practice. You lower fertilizer cost by recycling.

Q kay. Very good. Now, you are on the Vet Board there.
Are you also a Veterinarian?

A. | amnot.

Q Gkay. So that's a public or a dairy constituent
nenbership on the State Board?

A Just another public service of trying to enphasize to
our local Veterinary School that food and animal nmedicine is
still inmportant, not comnpani on out.

Q Very good. GCkay. So just a couple of thoughts with
respect to the blend price inpacts. Wth respect to the price
i mpacts that you have observed in, you know, in your testinony,
and that were reflected in the USDA study. O course, that was
presented early in the hearing, there's been testinony about
it, and you may not be aware of sone of the information that
has come to light. But is it correct that your understanding
is that the negative price inpacts in the Southeast are
essentially a function of the Proposal 1 if adopted, generating
additional mlk production in California, 500 or so mllion
pounds | think you indicated, and that's what would tend to
cause in an overall supply fashion, the prices to go down in

t he Sout heast ?
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A, That's ny understanding. No nore than ny understanding
the Federal Orders of the other conponents. That's ny
under st andi ng.

Q Gkay. Well, so, so bad news for California producers,
but good news for you in the Southeast. The actual information
in record about production in California in 2014, which was the
first year of data, or which was, for which there was
projections in the USDA study, the actual production in
California was nore than 2 billion pounds |ess than the
production assuned for the year 2014 in that USDA study. Wre
you aware of that?

A. | was aware that California production has been
decreasing, especially this year.

Q Raght. ay. And so this year, at the rate that it's
declining, it will decline another 1 to 2 billion pounds of
production this year in California, and that would tend to have
a nore positive effect on prices going forward in the Sout heast
if we got a | ower base of production here in California,
woul dn't you t hi nk?

A Yes.

Q Gkay. In fact, the decline in California this year

m ght be --
A, Yes.
Q ~-- mght be as much as the whole production in the

state of Georgia for the year.
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A, Correct.

Q O sonething like that. Gay. Thank you very much for
com ng and testinony.

JUDGE CLI FTON:  Wo next has questions for M. WIIlians?
M. R chnond?

MR RICHVOND: Bill Richnond, USDA. M. WIIlianms, we
appreciate you comng and wanted to let you know that we're
wor ki ng on getting you sonme answers to your questions. CQur
nmodel has taken a | ot of abuse, but we're working on it.

JUDGE CLIFTON: Are there any other cross-exani nation
questions before | invite redirect fromM. Smth?

Yes, M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q I'msorry, just have one other question of possible
interest here. Are there producer-handlers or |arge
producer-handl ers down in your nmarkets that you are aware of?

A.  Processors or producers?

Q Producers that, producer-handlers, like, a process, a
farmthat al so packages and markets and so its own mlk?

A, In Ceorgia there's not any except the very small ones,
they are just a few thousand pounds a day.

Q Thank you.

A, That | know of.

JUDGE CLIFTON: Let's see, | wanted to make sure | got
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down, M. WIIlianms, when you were answering M. Beshore about
the environmental practices that you follow, and you nentioned
the rules of the, and | didn't know whether you were saying EPA
or whether you were tal king about a Georgia entity that's |ike
that. It sounded to nme |ike you said DPPA, which --

MR. WLLIAVS: No, okay. The way | understand it, we have
alittle different situation in Georgia. EPA wites the big
rules, they turn it off to EPD, which is our state governnment
part. And then we really fortunate in the state of GCeorgia,
our EPD contracts with the Departnent of Ag to enforce the
rules and regulations. They inspect, they review our nutrient
managenent plan, best practices, and if they find an issue they
turn it back over to EPD for enforcenent.

JUDGE CLIFTON: And who is it that does the inspection?

MR. WLLIAVS: The Departnent of Ag.

JUDGE CLI FTON: GOh, okay. That is good. And what is the
Georgia -- now, are you tal king about Georgia Department of Ag?

MR. WLLIAVS: Georgia Departnent of Ag does the
i nspection, they review your nutrient managenent plans,
anyt hing you do with manure recycling of that type thing. |If
they find a problem if you do not correct it inmediately, you
are turned over to EPD, and basically EPD conmes to tell you,
you going to fix it.

JUDCGE CLI FTON:  Yes. And what would be the initials by

whi ch you woul d know the Georgia Departnent of Agriculture?
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What initials is that called by?

MR, WLLIAMS: DAG Departnent of Ag.

JUDGE CLI FTON: DAG Departnment of Ag.

MR WLLIAVS: Right.

JUDCGE CLI FTON: kay. And EPD stands for what?

Envi ronmental --

MR WLLIAVS: Protection D vision.

JUDGE CLIFTON: Division. Al right.

MR. WLLIAVS: Georgia unit.

JUDGE CLIFTON: And that's the Georgia unit. GOkay. Good.
That helps. Al right. M. Smth, you nay ask any additional
qguestions you have of M. WIIians.

MR SMTH M. WIlians, nmy only question is if you have
anything else to add. You've travelled a long way to get here,
so do you have anything you would like to say in closing?

MR WLLIAMS: Cetting to be a small fraternity of dairy
people. | nean, you see the whole group at the sane pl ace
every place you go just about. It is good to be here.

JUDGE CLIFTON: That's great. Well, let ne ask you this.
You said that if issues arise because of what the USDA does
wth regard to California, you would |ike some pronpt attention
for those issues. Are there any current issues in your Federal
M1k Marketing Oder that need addressing or is everything
goi ng adm ni stratively properly?

MR WLLIAMS: | don't know |l need to answer that. |'m not
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sure that | know anything particularly wong, but | am al ways
under the inpression everything can be inproved on

JUDGE CLI FTON: Yeah, | agree with you there. But you
didn't have any particular issues in mnd, other than if sone
arise; is that --

MR. WLLIAVS: That's correct. The idea is, if we have,
let's say the Department is wong and it drops our price 50
cents, we think we ought to be an expedited hearing, we have
had in the past, to address those issues, that type thing. And
hopefully that's not the case.

JUDCGE CLIFTON:. M. WIliams, anything further? Excuse ne,
M. Smth, anything further fromfor M. WIIlians?

MR SM TH  No, your Honor.

JUDCGE CLIFTON. Al right. And did you want to add
anyt hi ng?

MR WLLIAMS: No. Thank ya'll for your tine.

JUDGE CLIFTON: Al right. Thank you so nuch.

M. Smth, you may call your next w tness.

MR SMTH | would like to hear from Ri chard Sparrow.

JUDCGE CLI FTON:  And M. Sparrow has cone to the witness
stand, and we are distributing copies of Testinony of Richard
Sparrow, which I will mark as Exhibit 167. 167.

(Thereafter, Exhibit Nunber 167, was
mar ked for identification.)

JUDGE CLIFTON: Al right. It appears that everyone has
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one.

M. Sparrow, I'lIl swear you in in a seated position and

you will have to get used to how cl ose you need to be to that

m crophone in order for it to sound good. And | suspect it

W |

need to be closer than you are now. Wuld you raise your

ri ght hand, please?

Do you solemmly swear or affirmunder penalty of

perjury that the evidence you wll present will be the truth?

name.

MR, SPARROWN | do.

JUDCGE CLI FTON: Thank you. Please state and spell your

MR. SPARRON M nane is Richard Sparrow. It's

RI-GCHARD SP-ARROW

JUDGE CLI FTON:  Thank you. M. Smth, you may proceed.

DI RECT EXAM NATI ON

BY MR SM TH:

Q Good afternoon, Richard.

A CGood afternoon.

Q D d you prepare the statenent that you are about to
present ?

A Yes, sir.

Q Proceed with presenting your statenent.

A. M nanme is Richard Sparrow. | ama dairy farmer in

North Central Kentucky. The address of nmy farmis 1800 A d New

Li berty Road, Owenton, Kentucky, 40359. And |I'm President of

t he Kentucky Dairy Devel opnent Council ("KDDC') an advocacy
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group for the Kentucky dairy industry. The address of KDDC is
176 Pasadena Drive, Lexington, Kentucky, 40503.

I'mtestifying both as a Southeast dairy farner and as
President of KDDC. | am al so speaking on behalf of the
Tennessee Dairy Producers Association and have worked in
col l aboration with Everett WIlianms of Georgia M|k Producers,
I ncorporated, in devel opi ng these conmments.

| preface ny testinony by expressing my strong support
for this Cooperative effort to join the Federal Order systemin
order to achieve nore orderly marketing conditions and nore
equi tabl e producer mlk prices. In seeking these nost vital
obj ectives, dairy farners have al ways been, and al ways shoul d
be, united to the extent possible.

Notwi t hstanding this heartfelt support, |I'm conpelled
to travel here and testify because of the potential negative
i npact the Departnent's prelimnary analysis indicated the
Cooperative proposal, as well as other proposals, would have on
the Sout heast dairy industry. The Departnent's anal ysis shows
that the proposals would all |ower producer prices in the
Sout heast and have the rel ated adverse inpact on mlKk
production in our region. This would have a particularly
damagi ng i npact for us, as the Southeast is already a mlKk
deficit region. As | amsure California producers can
understand, | nust oppose establishnment of a California O der

if it would cause such significant harmin our region,
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notw thstanding the benefit it might provide for them

On behal f of KDDC, therefore, we first ask that the
Departnent consider the inpact that establishnent of a
California Order would have on other regions of the country as
an essential factor in its decision whether to adopt the order.
Further, we ask that the Departnent not establish the O der
unl ess it concludes the Order will not reduce producer mlKk
prices in other regions of the country and/or m |k production,
and so not cause adverse harmoutside of the California
marketing area and mlk shed. In the support of this
conclusion, the Departnment nust be able to make express
findings and docunment that the evidence presented at this
hearing has overcone the Departnent's prelimnary evidence
i ndicating the original proposals would reduce mlk pricing and
production in the Southeast. If the Departnment chooses to
devise an alternative proposal, it nmust then find and docunent
that the evidence denonstrates this revised proposal will not
so harm the Sout heast.

We sincerely hope that the testinony received will
allow for one of these outcones so as to enable inplenmentation
of the California Order. In addition to explaining ny and
KDDC s concern pronpted by the Departnent's prelimnary
anal ysis, ny testinony also identifies some further actions
KDDC bel i eves the Department should take to enable that the

Order, if established, will avoid new or ongoing harmto the
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Sout heast .

In the alternative, if the Department concludes to
adopt a California Order with evidence still establishing that
it wll lower mlk prices in the Southeast and ot her regions of
the country, then the Department should include any such
af fected producers as part of the producer referendumrequired
for final approval and inplenmentation of the O der

Alittle about nmy background. | graduated from
University of Kentucky with a degree in Animal Science in 1978.
After graduation, | worked for three m |k marketing
cooperatives throughout the Southeast territory for 33 years.
At the start of ny career and for a short tinme after
graduation, | was enployed as a Field Man for G ncinnati
Cooperative MIk Sal es Association, a snall Southeast
Chi 0- based Cooperative. In this capacity | worked directly
wth dairy farners help to coordinate delivery of their mlk
shipnents for processing. After G ncinnati Cooperative MIk
Sal es nmerged with four other cooperatives, | becane a Field
Supervisor for the resulting, consolidated, regional
cooperative, MIk Marketing, Inc. Pronoted to Field Supervisor
for M, | supervised 14 field representati ves.

| worked for M in this capacity for 20 years until
MM nerged with three other cooperatives to formthe nationa
Cooperative, Dairy Farmers of America. Wth formation of DFA,

| becane a Regional Manager. As a Regional Mnager, | oversaw
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two Field Supervisors and 18 Field Representatives. | also
conduct ed regi onal producer neetings and provi ded market
reports and mlk pricing forecasts for our dairy farmer
menbers. As a Regional Manager, | was al so responsible for
negoti ating the contracts for nmlk sales fromny region to our
processor-handl er custoners. | negotiated prices, including
over order prices, devel oped delivery schedul es, and provided
ongoi ng custoner service, in general.

After working for DFA from 1998 to 2011, | retired back
home to Omenton, Kentucky, to build and operate a new dairy
wth ny three sons. W mlk 40 to 50 registered Brown Sw ss.
W are nenbers of DFA. Qur mlk is pooled in Federal Oder 5
and shipped to the Kroger, Wnchester, Kentucky plant.

| would add that | was raised in the dairy industry, so
ny professional work experience. | have been part of the
industry all nmy life. M grandfather was the head cheese maker
at the Kraft cheese plant at my home plant in Oventon. | began
doi ng odd jobs at the plant when | was ten and worked at the
plant during ny summers in high school, receiving rawmlk in
cans, performng laboratory tests on mlk and cheese.

During ny lifetine, | have thus observed and
experienced the profound transformati on and consolidation of
the processor and Cooperative sectors of the dairy industry,
both regionally and nationally. Kraft, of course, during this

time period, consolidated cheese processing plant capacity,
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scattered across the country, noved all westward. Anong ot her
consequences in shift in processing capacity provided a
significant basis for the truly renarkabl e expansion of the
California dairy industry. Not long after DFA was forned, so
as to provide a national Cooperative reach and marketing
capability for dairy farners. And Land O Lakes also greatly
expanded its operations out of the Mdwest to both the East and
West Coast for the same purpose. Conbined, these changes to
the industry's two core sectors have now led to this hearing
for the establishment of a new California Federal Order.
Am dst these national changes, ny --

JUDGE CLIFTON: | would like to you read the headi ngs.

MR. SPARRON The heading, I'msorry. Yes, na'am Yes,
ma' am
Sout heast Marketing Conditions and the Significance of MIk
Pricing

Am dst these national changes, ny professiona

experience working for the three dairy cooperatives revol ved
around the continuously challenging effort to provide a fluid
m |k supply for the Southeast region. In his testinony, Ca
Covi ngt on summari zed our challenges as a mlk deficit region.
He noted that the ten Southeast states now have an estinated
76.5 mllion people, or alnobst twi ce the popul ation of
California. He further identified that fluid mlk consunption

for this nunber of people requires 12.2 billion pounds of mlKk
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supply, yet, mlk production in the Southeast in 2014 was only
9.5 billion pounds, or a deficit of 2.7 billion pounds. Wen
bal anci ng and standardi zati on are consi dered, according to

M. Covington, the deficit of 2.7 billion pounds is nore
properly understood as 4.5 billion. This deficit is nore than
one-third of the total supply required.

M. Covington al so described howto make up -- how to
make up for the deficit, we nust inport mlk from other
regions, either in bulk or packaged form In both cases,
transportation adds expense that nust be borne by producers,
processors and consumners alike.

M. Covington's testinony provides the frame for ny
wor k experience. On the one hand, with this deficit always in
mnd, we in the Cooperative sector in the Southeast work
constantly to maintain the sustainability of our menber farns,
nmenber farners, and also to grow their productive capacity so
as to be able to provide as much local supply as possible to
our processor custonmers. On the other hand, given the ever
present deficit, we sinultaneously confront the additiona
chal  enges presented by the need to inport the required
suppl emental mlk supply.

The crux of this dual challenge is producer prices.

H gher m |k prices nake it far nmore possible to sustain and
grow our existing local mlk supplies. Lower mlk prices force

farners out, and thereby increase the pressure and need to
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i nport greater volumes of mlk fromaway.
Addi ti onal Background -- The Kentucky Dairy Devel opnent Counci

This brings nme to ny work with the Kentucky Dairy
Devel opnent Council, KDDC. Operating in a deficit market
actually represents a tremendous narket opportunity. And the
structure of Kentucky's dairy farm ng segment hol ds prom se for
expansi on so as to take advantage of this opportunity.

Kent ucky, of course, provides great comodity crops that can
support productive dairy farns. Kentucky has a relatively
| arge nunmber of dairy farms in our state. 718 dairy farns
whi ch ranks 12th nationally for licensed dairies. W produce
1.2 billion pounds of mlk, ranking 27th nationally in mlKk
production --
JUDGE CLI FTON: Wuld you read that sentence again, please?
MR. SPARRON Did | nake a mi stake?

We produce 1.12 billion pounds of mlk, ranking 27th
nationally in mlk production, yet we rank 42nd in mlk
production per cow, and the average farmsize is only 88 cows
per farm W, thus, have a pretty good base with a | ot of
capacity for grow h.

KDDC was fornmed in 2005 to educate, represent, and
pronote the interest of Kentucky dairy farmers, and to foster
an environment allow ng for the growth of Kentucky's dairy
industry. This mssion is being fulfilled by the devel opnent

and inplenentation of a nunber of prograns to educate Kentucky
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dairy farmers on business and production, agriculture practices
and to provide services that wll enhance sustainability and
profitability, and increase productivity. KDDC also
concentrates on working to enpower young people in pursuit of
dairy farm ng careers.

KDDC is a 501(c)(3) nonprofit, combined dairy farner
and allied industry organi zation. KDDC s board consists of 20
menbers. Twelve are dairy farnmers representing the dairy
farmers who reside in KDDC districts, the remaining eight
menbers are allied industry dues-paying representatives of the
ot her segments of the state's dairy industry.

KDDC has inplenmented a series of prograns to pronote
top quality local produced mlk in four Kentucky consumers.
The unbrella programis Kentucky dairy inprovement program
KDIP, I which utilizes regional dairy consultants to provide
informati on and services to any dairy farmer in Kentucky. The
Mar ket Incentive Leadership for Kentucky (M LK) Program was
devel oped with the specific objective of increasing local mlk
production and quality. W also have the Young Dairy Producer
Initiative to provide |eadership and managenent skills to
active farners 18 to 45 years of age, and those interested in
breaking into the dairy business.

KDIP relies on four dairy consultants who work directly
with dairy farners across the state. 1In addition to

adm nistrating the three prograns identified above, the
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consul tants bring awareness to producers of many ot her
avai | abl e | oans, energy devel opment, and nutrient managenent
prograns offered by local, state, and federal entities. The
dairy consultants work in cooperation with UK Extension
Speci al i sts, Cooperative Extension Service County Agents,
Kent ucky Departnent of Agriculture staff, and the wi de range of
experts in the many fields touched by dairy farm operation

| would Iike to specifically highlight the Market
I ncentive Leadership for Kentucky, or MLK, Program This
program provi des direct incentives to Kentucky producers to
encour age increased production, and is one of the nost dynamc
prograns of its kind in the nation. Wile | amnot yet able to
say the program has succeeded in turning our production
chal I enges conpl etely around, the MLK Program has provided a
true ray of hope that this objective is attainable. The
benefits and success of this relatively new program and the
potential adverse inpact on its success suggested by the
Departnment's analysis are the primary notivations for ny
appearance in this hearing.

The MLK Programis incentive premuns are drawn froma
grant received by KDDC fromthe State of Kentucky's
Agricul tural Devel opment Fund and matching funds provided
col lectively by Kentucky's m |k handlers. To receive the
prem um payments, participating dairy farners must increase

actual production of mlk nmarketed by a required percentage
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over an established yearly base, and their mlk nust nmeet or
exceed a set level of quality standards. Producers nust al so
participate in production testing, DH A

The program began in 2007. Since the programs
inception, $5.6 million in the incentive prem unms have been
paid to Kentucky dairy producers from Decenber 2014. The
amount of mlk produced by the mlk programparticipants in
2014 was 562, 061, 145 pounds.

JUDGE CLIFTON: So the way that would |ook in the
transcript, correct me if I'mwong, would be 562,061, 145
pounds; is that right?

MR. SPARRON | should have read it that way probably.

JUDGE CLIFTON: Well, it is easier, but all right.

MR, SPARRON Yes, ma'am

JUDGE CLIFTON: So it is nmore than 562 mllion pounds.

MR- SPARRON Yes, ma'am

JUDGE CLIFTON: Al right. So | interrupted you, but why
don't you start with, 1'mgoing to say nore than 562 mllion
pounds, and have you finish the sentence. Wich is just over
hal f of Kentucky's total annual mlk production.

MR SMTH Could I just interrupt for a mnute? Richard,
in the second sentence, you said, "since the programs
inception, 5.6 mllion in incentive prem uns have been paid to
Kent ucky dairy producers from" the but you neant so say

t hr ough.
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MR. SPARRON  Through 2014.

JUDGE CLIFTON: Al right.

MR. SPARRON  Thank you.

JUDGE CLI FTON:  And just higher than that, if you woul d.

If you'd just go to the |last phrase in the paragraph above
that, and you refer to DHIA. Tell ne again what those initials
stand for?

MR. SPARROWN Dairy Herd | nprovenent Association.

JUDGE CLI FTON:  Yes.

MR. SPARRON That's the official records. There's a
national DH A this is Kentucky DH A

JUDGE CLI FTON: Excellent. Al right. Thank you. So you
have now conpl eted the paragraph that ends with "Kentucky's
total annual mlk production”, if you will pick it up from
t here.

MR. SPARRON Yes, ma'am Even nore significant, during
the cunul ative tinme period of the program 2007 to 2014, over
412 mllion additional pounds of mlk has been generated over
base years' production. Uilizing the average FMMO nui | box
price per hundredweight of mlk over this time, the additional
412 mllion pounds of mlk has yielded -- | want to do it |ike
you said it -- $82,409, 768, was that okay -- of additional
revenue for Kentucky dairy farners. The program has thus
| everaged the 5.6 mllion expenditure by a factor of nearly 15

tines.
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JUDGE CLIFTON: And that's 5.6 mllion dollars?

MR. SPARRON Dol lars, yes, ma'am The m |k program al so
results in substantial transportation savings. The additional
412 mllion pounds of m |k produced in Kentucky since 2007 has
di spl aced the need for the transport of over 8,240 tanker |oads
of supplemental mlk into the Coomonweal th for processing.
Federal Order transportation credits subsidize handlers at or
near .005 per hundredwei ght per mle. For a 50,000 pound
tanker load of milk, this equals $2.50 per nile. According to
the information received fromthe Appal achi an Market
Adm nistrator's Ofice, the average |oad travels approxi mately
400 mles to delivery in Kentucky. This equals a cost of about
$1,000 per load. The milk program has thus saved 8,240,000 in
transportations costs al one.

JUDGE CLIFTON: So that's nore than --

MR. SPARRON Dol l ars.

JUDGE CLIFTON: $8 million; that is right?

MR, SPARRON Yes, ma'am

JUDCGE CLI FTON:  And you have saved that during what period
of tine?

MR SPARROWN 2007 through 2014.

JUDGE CLIFTON:. Ww, that's inpressive. Al right. So
let'"s go back up to the mddle of that paragraph, the sentence
that says, "Federal Oder transportation credits".

MR. SPARROWN Subsi dize handlers at or near --
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JUDGE CLIFTON: And let's talk --

MR. SPARRON Is that 5 m| per hundredweight? |f sonmebody
could help me wth that. | think that's right.

JUDGE CLIFTON: | think that would be just right. Yes?
Ckay.

MR. SPARRON Ckay. | should have said it that way. |
t hought that but | didn't want to be corrected so | left it
al one.

JUDGE CLIFTON: No, | think that's good. 5 ml. In other
wor ds, about half a cent?

MR, SPARRON  (Ckay.

JUDGE CLIFTON: Is that right? If aml is atenth of a
cent, would 5 mls --

MR. SPARRON Half a cent per hundredweight. 1 think, yes,

ma'am | think that's correct.
JUDGE CLIFTON: Al right. Thank you. These prograns have
had such inpressive results in such a short period of tine.

MR. SPARRON We're proud of them

JUDGE CLIFTON: | would think so. Al right. | think we
have brought you to the next headi ng.

MR. SPARRON M Ik Pricing Concerns

JUDGE CLI FTON: Yes, please.

MR. SPARRON Wth the sane notivation, other states in the

Sout heast have al so inplenented prograns with the sane

objective as the mlk program These prograns, along with the
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anendnents to Class | differentials and pooling requirenents
establ i shed by the 2007 FMMO hearing for the three Sout heast
orders have resulted in a slight upward trend since 2010 in

m |k production in the Southeast. It is critical to al
segnments of the dairy industry in the Southeast, producer
processors, and consuners, that this upward trend in production
continue to increase in order to provide for the fluid mlk
needs of our market.

JUDGE CLIFTON:  And we can just strike the "the" right
after "our"?

MR. SPARRON Ckay. Fluid mlk needs of our market. Yes,
ma' am

JUDGE CLIFTON: Al right. Thank you, Ms. May. Al right.
Now we' re starting at the top of page 6.

MR. SPARRON Again, mlk prices are the key to all of
this. W are thus deeply concerned by the Department's
prelimnary analysis which indicates that all the proposals for
a California Oder will reduce Southeast producer prices.

KDDC s concern is that such a price reduction will offset the
gains we have made, particularly with the mlk program and set
us again, on a downward, rather than upward, trend in mlKk
production.

Here's a summary table of the Department's anal ysis of
the different proposals inpact on the Sout heast prices prepared

and presented by M. Covington. And you can see the average
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m ni mum and maxi muns.

JUDGE CLIFTON: Al right. And so what thisis, it is a
little excerpt froman exhibit that we already have in
evidence, and it is show ng projected changes beginning with
the year 2017 goi ng through the year 2024.

MR, SPARRON Yes, ma'am

JUDGE CLIFTON: Al right.

MR. SPARRON Overall, the state's total annual mlk
production of 1 billion pounds, or 1 mllion hundredweight, the
average | oss caused by the Cooperative proposal would be just
over $2.6 mllion annually. This would w pe out half the val ue
of production incentive paynents that have been paid under the
mlk program This loss is projected to increase to $3.4
mllion in 2024 (the projected "mninmum in M. Covington's
tabl e).

M Ik Marketing and Production Concerns

The Departnent's additional analysis confirnms our
concerns about the likely inpact that will result fromthis
reduction in producer prices. stified, the
Departnent's anal ysi s indicat' I\\Jégﬂi;gﬁ//ﬂnk\\\n wll be
flat in the near future and decline over tine.
Departnent's Table 5 confirms his assessnent with regard to the
Cooperatives' proposal. Here are the Department's cal cul ations
of the inpacts the Cooperatives' proposal would have on mlKk

production in the three Sout heast O ders.
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M Ik production changes under the Cooperative proposal.
And again, the nunbers are there, and that's al so an excerpt.

JUDGE CLIFTON: Al right. And just so we're clear, when
you refer to the three Southeast orders, you have got them
shown here, don't you?

MR SPARRON  Yep.

JUDGE CLIFTON: Well, the table shows them

MR. SPARRON Right.

JUDGE CLI FTON: Tell us what the AP is?

MR. SPARRON Appal achian Order, Federal Order 5; Florida
Order; Southeast Federal Order 7.

JUDGE CLIFTON:  Wiich one is the Florida one?

MR. SPARRON Florida, what is Florida's O der nunber? 6,
t hank you.

JUDGE CLIFTON: Ckay. Good. Thank you. Al right. And
you may pick up then wth your words bel ow that Tabl e BS5.

MR. SPARRON As nay be seen, m |k production is at best
flat throughout the region. For the Southeast, there would be
an accel erating decline, over tinmne.

Proposed Departnent Actions

In ny introduction, | stated that the Department nust
account for the potential inpacts that inposition of a
California Order will have on other regions of the country.
Again, on behalf of KDDC, | here ask that Departnent consider

the inmpact that establishnent of a California Order woul d have
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on other regions of the country as an essential factor in the

Departnent's deci sion whether to adopt the Oder.

Further, we ask that t , tablish the
California Order unless it col k§> r will not

reduce producer mlk prices in other regions of the country
and/ or m |k production and so not cause adverse harmto other
regions of the country. |If the Departnent is to adopt the
Cooperatives' proposal or one of the other proposals, the
Departnent shoul d be able to nake express findings and docunent
that the evidence presented at the hearing has overcone the
Departnent's prelimnary evidence, indicating the selected
proposal woul d reduce mlk pricing and production in the

Sout heast. |If the Departnment is to devise an alternative
proposal, it should simlarly nake express findings and
conclusions ensuring that its revised proposed California Oder
woul d cause no such harmto the Southeast.

JUDGE CLIFTON: Al right. And that word you have got
there is actually ensuring; is that right? You would Iike the
Department to make express findings and concl usi ons ensuring?

MR. SPARRON Ensuring. Yes, na'am

JUDGE CLIFTON: Al right. You may conti nue.

MR. SPARRON |If the California Order nay be so adopted, we
further propose that the Department include provisions that
anticipate the inpacts that will be experienced in other orders

over tinme. | defer to the expertise of the Departnent and
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others as to what these provisions might be, but here to
enphasi ze the Departnent nmust account for the Oder's inpact
over time rather than just its inmediate inpact.

In the alternative, it is also requested in ny
introduction if the Departnent concludes to adopt a California
Order with evidence still establishing that it will lower mlk
prices in the Southeast or any other region of the country,
then the Departnent should include those producers in these
ot her regions as part of the producer referendumrequired for
final approval and inplenmentation of the Oder.

BY MR SM TH:

Q Thank you, M. Sparrow. A couple of follow up
questions. First on page 4 of the statenent, there's a
footnote describing, briefly describing Tennessee's mlKk
production. That footnote is attached to the end of the
par agraph that carries over frompage 3 to page 4, after the
word "growth"; is that correct?

A Yes, sir.

Q And could you read the I anguage in the footnote?

A Yes, sir. Tennessee is simlarly situated in the
mar ket pl ace with room for expansion. Tennessee produces 750
mllion pounds of mlk, ranking 30th in m |k production and
19th in a nunber of licensed dairies. At the sane tineg,
Tennessee ranks 41st in production per cow.

Q Next question, I'lIl refer you to the second paragraph
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of your statement on the first page. You indicate that you're
speaki ng on behal f of the Tennessee Dairy Producers
Association. Is it correct to say that the recommendati ons
that are nade on behalf of KDC woul d al so apply as being
recommendati ons nmade by the Tennessee Dairy Producers

Associ ation as well?

A Yes, sir.

Q M final question for you is, page nunber | nmay not be
able to find so quickly, but you nentioned the matching
paynents that are made out of the Kentucky Agriculture
Devel opnent Fund?

A Yes, sir.

Q Could you just provide a little bit nore explanation of
the Kentucky Agricul ture Devel opment Fund that's the source of
t he paynents?

A 1'll be glad to, because it's very unique. And you
nmentioned that it inpressed you. The Kentucky Agriculture
Devel opment Fund was created by the tobacco naster settlenent
that Congress did 1999. At that point in time, there were
paynents nmade to all Kentucky tobacco-based hol ders, and there
was a simlar amount of noney that was given to the states. In
the state of Kentucky, it was decided that the lion's share of
those dol lars woul d cone back to Kentucky agriculture to
diversify, to nove away fromthe substantial inpact of tobacco

had on our econony in the State of Kentucky as a farnmer and
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move into other things.

So it's unique in nmy perspective, of sonmebody that

rai sed tobacco, that now they are actually tobacco dollars that

are comng in, if you want to

l ook at it this way, in

producer's m |k checks, matched by the processors. And |

that's what makes that program unique. And | appreciate you

maki ng me say that.

Q Is the match dollar for dollar?

A It is, it is 50/50. Ag Devel opnent Funds,

50 percent

of producer, processor, handl er, procurenent agency, whether

it's DFA or Dean, they all participate,

mlk in the state of Kentucky.

Q Soit is half --

everybody that markets

A If their producer qualifies, that is premumdollars

fromthat narketing organizati

percent is tobacco settlenent

on, 50 percent, and then 50

noney.

Q So there are qualification requirenents that you

descri bed?

A Qualification requirements are,

producer must increase

the over base year of nobves every year, so right now, in 2015,

we' re conpeting against the average for 2013 and 2014, so

arolling base, if you will.

a hundr edwei ght on your growth production,

gets you 50 cents a hundredwei

Q And if you qualify --

it is

And ten percent gets you a dollar

ght.
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A, And you have got to have the criteria as well. You
have to neet the quality criteria of each different procurenent
agency.

Q And then half the noney --

A It's what we call the prem um program

Q Then half the noney cones out of the state and half the
noney cones out the industry?

A.  Exactly right, yes.

Q Thank you. M. Sparrow is available for
Cross-exam nati on.

JUDGE CLIFTON: Al right. Let's see. Do you want to
admt his exhibit first?

MR SMTH  Ch, thank you, Chip, yes, | would like to do
that. Mve -- | wote down the nunber this tinme, and so | nove
the adm ssion of M. Sparrow s statenent, Exhibit Nunber 167

JUDGE CLI FTON: Does anyone want to ask M. Sparrow
questions about Exhibit 167 before determ ning whet her you
object? No one. Are there any objections to the adm ssion
into evidence of Exhibit 167? There are none. Exhibit 167 is
admtted into evidence.

(Thereafter, Exhibit Nunmber 167, was
received into evidence.)

MR SMTH And M. Sparrow is now available for
Cross- exam nati on.

JUDGE CLIFTON:  Who will begin? M. English?
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CROSS- EXAM NATI ON

BY MR ENGLI SH.

Q Good afternoon, your Honor. Chip English. And | rise
actually for two reasons. One, to thank M. Sparrow and
M. Everett both for their testinony and for their gracious
accommodation so Ms. Taylor could get off the stand and catch
her pl ane today.

And second, with the unqualifiedly good news that 20

m nutes ago, Judge Ishi took the case off the docket for
Monday. So we do not have a hearing on Mnday.

JUDGE CLI FTON: W have a hearing here.

MR ENGISH |I'msorry, we do not have a Federal Court
Hearing down the street, separate fromthis, and that's what |
neant to say. W do have a hearing here. WlIl, okay,
somewhere el se, too.

JUDGE CLIFTON: CGood. I'mso glad. That's really good
news. | hope whatever happened, that you and your clients won.

MR. ENGLI SH:  Well, we don't know.

JUDGE CLIFTON:  You will know six nmonths fromnow Ckay.
All right. That's great news. Al right. Now, before -- |
know that M. Sparrow needs to go. | think we need at |east a
five mnute stretch break before further cross-exam nation. W
have been sitting quite awhile, let's not take very long, just
five mnutes. Let's be ready to to go with cross-exam nation

qguestions at 3:00. 3:00.
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JUDGE CLIFTON: We're back on record at 3:02. |1'm happy to
report, no one can escape. Wwo will ask the first
cross-exam nati on questions of M. Sparrow?
M. Beshore, thank you.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. Good afternoon, M. Sparrow.

A Yes, sir.
Q | represent the California cooperatives and we
sincerely appreciate your support for our proposal. 1've just

got a question or two about dairying dawn there in Kentucky and
Tennessee. | n Kentucky, do you still have some Grade B dairy
farns in Kentucky?

A No, sir.

Q No. How about in Tennessee?

A. I'mnot sure about Tennessee. But there are none in
Kent ucky.

Q No nore in Kentucky?

A, No.

Q Very good, thank you.

JUDGE CLI FTON: W next has questions for M. Sparrow?
M. R chnond?

CROSS- EXAM NATI ON

BY MR Rl CHMOND:

Q Bill Rchnond, USDA. Thanks a |lot for com ng,
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M. Sparrow.

A Yes, sir.

Q M nane is Bill Rchmond. | work with the Department
of Agriculture. 1Is just wanted to talk to you a little bit

about some of your requests for the Department on page 7.

A T7?

Q Yes, sir. So correct ne if I"'mwong, but | think
basically what you are asking us to do, is if we do recomend a
California Federal M|k Marketing Order that's approved by
producers, if we are in sone way able to predict the inpact of
a California Federal Order on the rest of the country to
negati vely inpact producer pay prices or mlk production
vol umes, then we should -- should attenpt to alleviate those
i npact s?

A Yes, sir, that's a hundred percent --

Q Ckay.
A -- ny belief and ny statenent.
Q ay. And | think you based a | ot of the arguments on

the results of our prelimnary econom c inpact analysis?

A, That's really all | have got to base it on. Yes, sir

Q Sojust toclarify for the record a little bit. Wat
this docunent is, it's a, it's the best tool that we have to
try to estimate and forecast the inpacts of a change goi ng out
to sone point in the future. And so | wish we had a better way

of arriving at conclusions of what those inpacts ultinmately
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woul d be, but we don't. And so, just, | would just suggest we
all try to keep that in mnd when draw ng concl usi ons about an
estimate.

A, You know, when -- when a weather forecaster is wong
and | cut hay down and ny hay gets wet, | go on and wait until
it dries up and | bale it. But your forecast would have nuch
nore del eterious effect than that for a longer period of tine,
not one crop of hay, but a whole year's m |k production if it's
correct.

Q W appreciate that.

JUDGE CLIFTON: M. Beshore?

CRCSS- EXAM NATI ON
BY MR BESHORE:

Q So as tine goes on, and days go on here, ny menory gets
impacted. | have -- there was a question | nmeant to ask, |
forgot the first tine.

M. Sparrow, at the very end of your statenment you
request the Departnent provide a vote for producers in your
region with respect to this. Gkay?

A Yes, sir.

Q So just assune with me, | know you are not a |awer,

but that's not authorized under the law. Ckay?

A Wll, ny -- I"'mnot an attorney, and |I'mproud to say
t hat .
Q | guess | walked into that one, right?
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A, However, | would question for you would be, why is
geography the only basis that you can vote on a Federal O der
within a certain geography? Wy shoul dn't any producer that's
i npacted by this change, be able to vote on it? Wen the
Federal Order introduced a new price surface and changed
Cass | differentials, that inpacted every dairy farmer in the
United States and every dairy farmer was allowed to vote at
that point in time, Federal Order-wi se. They could vote the
order out. You could vote the order out. So at that point you
coul d make a change.

Q Are you -- okay. The reason why --

A Al I'msaying --

Q The reason why vote's geographically limted is because
that's what the Congress said in the | aw?

A. | understand. But at that point in tine, 1933, is that
when we're tal king about? The Federal O der design and
amendnents since then. W don't deal on a geographic and | oca
mar ket anynore. \WWat happens in California, don't stay in
California, that's all |'m saying.

Q Ckay. | understand that. But with respect to the
increased differentials several years ago in the Southeast, are
you under the inpression that the rest of the country had a
vote on the changes in those Orders?

A Wll, in a round about way you do, by you having a

group of producers in the Federal Order can always vote the
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order out and that would disallow that if that inpact was so
adverse, correct or incorrect?

Q Sanme thing would apply on this one, too.

A. Correct.

Q kay. Thank you. That's all.

JUDGE CLI FTON: Who el se has questions for M. Sparrow? |Is
there anyone el se before | invite redirect by M. Smth?
M. Smth?

MR- SMTH  Thank you, your Honor. Richard, do you have
anyt hing el se that you would wish to add to your testinony at
this point?

MR. SPARRON Not really.

MR SMTH You are all set?

MR. SPARRON Yes, sir.

MR SMTH That concludes his testinony, your Honor.

JUDGE CLI FTON:  Thank you, M. Smth. M. Sparrow, | thank
you not only for your testinony, but for this docunment. |
continue to just delight in the new things each wi tness brings,
and you have brought us a whol e new perspective we didn't have
before. You and M. WIllians, did you travel together to be
here?

MR, SPARRON No, ma'am

JUDGE CLI FTON: Travel |l ed separately. | appreciate the
effort you went to and your at your own expense to be here and

give us this information. | particularly appreciate how you
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were willing to wait, even though normally we like to take

dairy farnmers as soon as possible. So on many front, | thank
bot h of you.
MR. SPARRON Yes, ma'am Thank you. | appreciate the

opportunity to be here. You know, a |ot of dairy farners
aren't exposed to the Federal Order hearing process. Mst
dairy farners aren't. There's a lot of things that | wouldn't
say they don't |ike about it, but they've got other things they
think are nore pressing. However, you have got to understand
that what you do here has an inpact, not just a Federal O der

i npact, but inpact on dairy farnmers.

Recently nmy son and | were mlking and a fella that |
didn't even know stuck his head in the door and said, "I'ma
dairy farmer and | sold out Cctober 1st, three counties away.
And | miss it so nuch that | wanted to cone back. And I have
never seen your," | have got a relatively new set up and it has
sone nice features init, "and | wanted to see it, and | mss
| ooki ng and wat ching cows being mlked."

You people, and | respect you, but you have got to
understand your inpact is trenendous. The Federal Order inpact
Is trenendous. What you do here is inmpact, is trenendous.
That's all.

JUDGE CLI FTON: Understood. By the way, | don't know if
you and M. WIlians know, but there is an agricultura

publication that is capturing that |ive audio feed and pl acing
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it on a website where you can listen to it. You can listento
any of the days of the testinmony. And that's just at

WwWw. my-dai ryman.com So if you mss the live audio feed, you

can go to that site and find what you would like to listen to.

MR. SPARRON | admire you for being here for 36 days.

JUDGE CLIFTON: Well, thank you very nuch. W're comng in
the home stretch. You can feel it in the air. Thank you. You
may step down. Al right. It seens to me M. Tosi would be
our next w tness, would that be true?

M5. HANCOCK: It is, unless you want to take the full break
now. | don't care. Either way.

JUDGE CLIFTON:  No, why don't we get started and then we'l|l
take one when it gets really intense. M. My, I'mgoing to
mark the testinony of Gno Tosi as Exhibit 168. |Is that what
you have?

M5, MAY:  Yep.

JUDGE CLI FTON:  Thank you.

(Thereafter, Exhibit Nunber 168, was
mar ked for identification.)

JUDGE CLIFTON: Al right. 168. M. Tosi, I'll swear you
inin a seated position. Wuld you raise your right hand,
pl ease.

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR TOSI: | do.
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JUDCGE CLI FTON: Thank you. Please state and spell your
name for us.

MR TOSI: Sure. M nane is Gno Tosi, it's spelled G --
i ke Ceorge -- I-NO last name Tosi, T -- like Tom-- OS-I.

JUDGE CLI FTON: Thank you. Ms. Hancock, you nay proceed.

MS. HANCOCK: Thank you, your Honor.

DI RECT EXAM NATI ON

BY MS. HANCOCK:

Q M. Tosi, welcone.

A, Thank you.

Q D d you prepare Exhibit 168?

A Yes.

Q At this time, would you go ahead and read your
statenent into the record?

A Certainly.

My name is Gno Tosi. |'mappearing today on behal f of
the California Producer Handl ers Association (CPHA) in support
of their proposal published in the Hearing Notice as
Proposal 3. In this regard, | amonly testifying in the
limted scope that the proposed Federal Order |anguage that is
presented in the Exhibit A of nmy testinony would acconplish the
intent of the CPHA to preserve their exenpt quota treatnent,
along with preservation of the rest of the quota system

It is my opinion that in the event the Departnent

I ssues a Federal MIk Marketing Order (FMMO for the state of
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California, the proposed Order |anguage amendments to the
Cooperative's proposal would acconplish the intent of

Proposal 3. As already testified by Mssrs. Richard Shehadey
and M. Frank Ois, the intent of Proposal 3 is to retain
intact fully, that aspect of the current feature of the
California State Marketing Order quota systemas it affects
current exenpt quota holders. Qhers have testified on the
need to retain the current California quota systemin all of
its scope and features.

The proposed order |anguage is nodeled after the Order
| anguage by the Cooperatives' proposal for a California FMVO
It deviates fromthe Dairy Institute's or DI's proposed order
| anguage in ways that | will discuss during ny testinony. In
this regard, in the event the Departnent issues an FMVO that
resenbl es the features of the DI proposal, the inclusion of
simlar |anguage to allow for the definition of "exenpt quota"
hol ders and t he deduction fromthe pool cal cul ations woul d
acconplish the same result. Neither the Cooperatives' or D's
proposal s provide for the continuation of the exenpt quota in a
Federal Order for California in their own respective O der
| anguage. | had the word "on" there, your Honor, after the

word "California”" and | would like to change that to the word

in".
JUDCGE CLIFTON:  "In". And you al so, when you read it, you

included the word "Order” here. Do you want us to insert
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"order" between "proposed" and "l anguage", or no, naybe you
don't need it.

MR, TOSI: "Respective proposed”, we could say "Oder
| anguage" that would be fine, your Honor.

JUDCGE CLIFTON. Al right. Let's insert that word there,
just to be clear. Al right. And as you read your statenent,
M. Tosi, | would like you to read al so the headi ngs, and
you' re about to have one now.

MR. TOSI: Thank you.

Backgr ound

| retired fromDairy Programs with 31 years of Federa
service in Novenber, 2010. | currently live in Berea, Chio, a
suburb of develand, where | was raised and the town in which
Bal dwi n-\Wal | ace University is located. | hold a Bachel or of
Sci ence and a Master of Science degree in Agricultural
Econom cs from The Chio State University. |'ma Veteran and
I'ma nenber of the VFW | began ny service with the U S
Department of Agriculture, first as tenporary loan officer with
the Farner's Home Administration imediately after graduate
school. And while | was in graduate school, | was recruited by
the Foreign Agricultural Service (FAS) as an Econom st to work
in Washington, D.C. During ny service in FAS, | worked on
credit and food assistance prograns for countries in Latin
Amrerica; then | also worked on what was then called the

U S.-Canadi an Free Trade Agreenent; and al so foreign market
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devel opment progranms for U S. Dairy, |ivestock, and ani nal
geneti cs.

Over 20 years of ny Federal service was in the Oder
Formul ati on and Enforcenent Branch of Dairy Prograns. During
ny years in Dairy Progranms, | participated in a broad range of
events and actions reflecting literally all aspects of Federal
MIk Marketing Orders (FMMO s). | consider the nost noteworthy
to include a 43-day National Hearing held in six cities in 1990
(which was the first major event that considered a nunber of
changes to how the FMMO system operates) -- and just for the
record, there are, | counted five of us who are veterans of
that who were there for every noment of that 43-day Nati onal
hearing -- also, separate, | participated in several rule
maki ng proceedi ngs of several different marketing orders before
Federal Order Reform when specific FMMO deci sions becane the
subject of lawsuits, | assisted attorneys of the Justice
Departnent by witing portions of briefs explaining FMMO policy
and how requirenments of the Agricultural Mrketing Agreenent
Act are incorporated into FMMO provisions. And | would like to
add, (in helping prepare Justice Departnent attorneys,
consi der ny nost notabl e experience was in the successf ul
defense of the Federal MIlk Oder systemin the md-1990's
brought about ny interests in the Upper M dwest).

JUDGE CLIFTON: Now, | don't quite understand the grammar

of that. So the successful defense of the Federal MIk O der
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systemin the md-1990's --

MR TOSI: Yes, | see your point, your Honor. | was trying
to identify the timeframe in which that happened, and that was
in the md-1990's.

JUDGE CLIFTON: Yes, that's fine so far. And then from
there, "brought about ny interest"”.

MR TOSI: OCh, I'msorry, thank you, your Honor, "brought
about by interests".

JUDGE CLIFTON: Ch, "by" instead of "ny".

MR TOSI: Correct.

JUDCGE CLIFTON: So do you see where we are, Ms. May? W're
going to strike the word "ny" and replace it with "by", and
that's in the mddle of page 2.

M5. MAY: GCot it.

JUDGE CLI FTON:  Thank you.

MR TOSI: I1'd also like to include, the four-year Reform
effort resulting in the current Federal M|k Marketing Order in
system of anong other things, the larger consolidated M1k
Marketing Orders. | have expl ained, explaining program
features and rul e maki ng decisions on Capitol HIIl to
Congressional staffs; the invitation by, and participation
w th, the Justice Departnent as a programexpert in what's now
comonly referred to as the HIllside Dairy case, that went
before the Suprene Court of the United States, and from which

the court found certain features of the California M1k O der
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systemto be in violation of the Comrerce C ause. The Conmerce
O ause of the Constitution.

JUDGE CLIFTON: And let us stop you right there so that we
can insert the "of" that you just read. So, Ms. May, fifth
line up fromthe bottomof that |ast full paragraph, we're
going to insert the word "of" so it will read "in violation of
the Commerce O ause".

MS. MAY: Got it.

MR. TOSI: Thank you.

JUDGE CLIFTON: Al right. So just read that |ast portion,
if you will, | want you to begin with the sem -colon, the
invitation, | knowit's a long section, but just read from"the
invitation by".

MR TOSlI: Yes, | re-read this just to read, the invitation
by, and participation with, the Justice Department, as a
program expert in what's now commonly referred to as the
Hllside Dairy case that went before the Suprene Court of the
United States, and fromwhich the court found certain features
of the California MIk Order systemto be in violation of the
Comrerce Cl ause of the Constitution.

| was the primary author of nearly every Federal O der
deci sion during a ten-year period since inplenmentation of the
then 11 consolidated Orders which are now 10, in 2000, until nmny
retirement in Novenber of 2010. Some of the decisions that |

aut hored weren't published or brought to final inplenmentation
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until after my retirenent.

[*'mnow enpl oyed by the Cuyahoga Community Col | ege as
an instructor where | teach basic nathenmatics and economcs. |
al so volunteer as a teaching assistant for GED cl asses for
peopl e seeking to earn their high school diploma in develand' s
inner city and English as a Second Language for new i nm grants.
| have assisted my daughter in opening two retail restaurants
or stores in New York City and her bakery |ocated in Brooklyn,
New Yor k.

BY MS. HANCOCK:

Q \Wat are the name of those stores?

A.  The name of the stores are MIk Bar, and I'Il let you
all in on a secret, when she was first starting off, and she
knew this was a kind of work that | was doing, | referred to
ya'll one time as the "M Ik Bar" and she liked it. So it's her
way of tipping her hat to ya'll, too, so.

Q Little tangent, sorry about that.

A, Ckay. | amcurrently assisting in evaluating possible
bankruptcy actions. | have done other vol unteer work hel ping
to feed needy famlies in the greater Cevel and area.

Program Speci fics

Q Al right. Say that one nore tine?

A I'msorry, Proposal 3 Specifics.

As shown in Exhibit A Proposal 3 Oder |anguage woul d

first amend Section 1051.17 CDFA, quota prem um quota nonfat
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solids and nonfat quota m |k and end the bold.

JUDGE CLIFTON: Now, is that nonfat quota mlk or is it --

MR TOSI: [I'msorry, your Honor, non-quota mlKk

JUDGE CLIFTON: Ckay. So that's non-quota mlk. Al
right.

MR TOSI: Correct. And that ends the bold, the words that
are bolded. O the cooperatives proposal for establishing a
FMMO for the State of California. In this regard, Proposal 3
adds two subsection, or paragraphs E and F. These two
par agraphs reference current California State O der provisions
and | anguage that affect exenpt quota hol ders and make these
features a part of the proposed FMVO.

Ckay. The Dairy Institute or DI's proposal is
structured differently in mnor ways in this feature of an FMMO
for California. Rather than having a separate Section 1051.17,
which in the Dairy Institute Proposal is "reserved" they do
neverthel ess, bring their proposed FMMO for California
basically --

JUDGE CLI FTON: Wait, wait, wait --

MR TOSI: Start bring into their proposed --

JUDGE CLI FTON: They do neverthel ess, slow down.

MR. TOSI: They do, nevertheless, bring into their proposed
FMMO for California, basically the same references to the quota
system provided for in the State Oder. 1In this regard, D

brings these features into their Section 1051.11 California
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quota and producer quota.

JUDGE CLI FTON: Go ahead and read the title in there
section?

MR TOSlI: Yes, the words that | intend to have bol ded are
the words Section 1051.11 California quota program and producer
quota. In the event that the Departnent adopts the DI proposed
order, then it's nmy opinion that this section of the D
proposal be amended by adding two new paragraphs identical to
that al ready specified in subparagraphs E and F of the
Section 1051. 17, which just as a refresher there, is the
section identified by the Cooperatives in the Cooperatives
proposal .

Because the California State Order provides that exempt
quota hol ders essentially receive the difference between the
Cass 1 price and the plant blend price, it's necessary to
subtract that which is exenpt quota fromthe Cass 1 val ue of
mlk, and then | would like to strike the word of, and inits
place wite in the cooperatives, then | would |like to continue
with the words that are now bol ded, Section 1051.60 Handl ers
val ue of mlKk.

JUDGE CLIFTON: Al right. Let me nake sure Ms. May and |
are together with you. So Ms. May, we're on page 3, the |ast
full paragraph, the third line down. At the end of that |ine
we strike "of" and we insert "in the" let's see, we want a

capital C for Cooperatives, and we want it to be plural,
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apost r ophe.

MR TOsl: Correct.

JUDGE CLI FTON: Ckay.

MR TOSI: And then the words again, bolded, I'll repeat
that Section, 1051.60, handl er values of mlKk.

JUDGE CLI FTON: Handl ers' value of mlk.

MR TOSI: O mlk, and then bolding would end. In this
regard this is acconplished by adding, excuse me, this is
acconpl i shed by amendi ng paragraph (a)(1) of this section by
inserting the words, and | quote, "less that portion of mlk
that is exenpt quota as defined in Section 1051.17 (e) and (f)"
as highlighted in Exhibit A Additionally, Paragraph (a)(2) of
Section 1051. 60 woul d need to be anmended by inserting the
words, and | quote, "less that portion of mlk that is exenpt
quota as defined in Section 1051.17 (e) and (f)." And | should
technically | should end that with a cl ose quotation there.

JUDGE CLIFTON: Al right. So we'll close the quote at the
end of the last full paragraph on page 3.

MR. TOSI: The DI proposed order |anguage differs fromthat
of the Cooperatives and how the Class 1 value for mlk is
determned in their respective Section 1051. 60.

JUDGE CLI FTON: Do you want us to have the word respective
in there or no?

MR TOSI: It's not necessary, your Honor.

JUDGE CLI FTON:  Ckay.
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MR TOSI: This is detailed in Section 1051. 60,
subparagraph (a). Wen the two conpete -- while the two
conpeting proposals differ in this regard, they both
neverthel ess describe how the Order will arrive at the dass 1
mlk value in determning a handlers' value of mlk. | nmake no
j udgnent have no opinion on which of the two conpeting
proposals is superior. | do note that in order to acconplish
the intent of Proposal 3, then Section 1051.60 of the D
proposal would simlarly need to be amended to provide for
deducting that portion of mlk that is exenpt quota as defined
in the California State O der
BY MS. HANCOCK

Q And in that section, if we strike Section 1051.60 of
the --

A O the --

Q O sothat it just reads of the DI proposal, we strike
Section 1051. 60 of.

JUDGE CLI FTON: And do you see where that is, M. May?

M5. MAY:  Yes.

JUDCGE CLIFTON. Al right. So we will strike Section
1051. 60 of, is that correct, M. Tosi?

MR TOSI: Yes.

JUDGE CLIFTON: Al right. Wuld you read that again, | do
not e.

MR TOSI: | do note that in order to acconplish the intent
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of Proposal 3, then Section 1051.60 --

M5. HANCOCK: Don't read the part that we struck, just take
out "Section 1051.60 of" and read that sentence w thout that
part.

MR TOSI: |I'msorry, I"'mnot -- |'mnot understandi ng what
' m being instructed.

M5. HANCOCK: | think that that was a m stake in reference
after Cooperatives' proposal, and so | think it just was
supposed to read "then the DI proposal would simlarly need to
be anmended. "

MR TOSI:  Yes.

M5. HANCOCK: So we struck where it says "Section 1051. 60
of", and then if you re-read that sentence w thout those
three --

MR TOSI: Understood. Then the DI proposed --

JUDGE CLIFTON: So start "I do note".

MR TOSI: Okay. | do note that in order to acconplish the
intent of Proposal 3, then the DI proposal would simlarly need
to be anended to provide for deducting that portion of mlKk
that is exenpt quota as defined in the California State O der.

Now t hat the exenpt quota is defined as part of the
proposed order, it becomes necessary to require this
identification in handler reports as specified in and begin the
words that are bolded, Section 1051.31 Producer delivery and

payrol |l reports. And then at the end of that word "reports”
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there, that would end the words of that words that | intend to
be bol ded. Please note that Exhibit A re-describes the exact
order | anguage for this section as in the Cooperatives'
proposal. Because this section directs paynents to producers
and Cooperative associations to that described in Section
1051. 73(f) and that this Proposal 3 proposes to amend

Section 1051.73, as noted in Exhibit A reiteration of the
Cooperatives' proposed order |anguage is provided only for
clarity in following all the links that are needed to
acconplish the intent of continuing to ensure that exenpt quota
is retained in a new California Federal M|k Marketing O der.

Finally, Section 1051.73 of the Cooperatives' proposed
order |anguage, and then strike the word "this" and replace it
wth the word "of", so I'll start over with that.

Finally, Section 1051.73 of the Cooperatives' proposed
order |anguage of Proposal 3, and then please strike the words
of CPHA.

JUDGE CLIFTON: No, I'mconfused. So we know that we have,
we start with the Cooperatives' proposed | anguage.

MR TOSI: Correct.

JUDGE CLI FTON:  And now we're going to begin to tal k about
what you are adding to it.

MR TOSI: Correct.

JUDGE CLIFTON: But I'mnot quite sure if we just strike

the this and put of that we're there.
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MR TOSI:  Yes.
JUDGE CLI FTON: Take a |look at it.
MR, TOSI: Show you, your Honor?

JUDCGE CLI FTON:  Yeah.

M5. HANCOCK: What if it said for Proposal 3.

JUDGE CLIFTON: This is a good point for our real break.

M5. HANCOCK: Okay. We'll fix this part of it while we're
br eaki ng so.

JUDCGE CLI FTON: Very good. Let's take -- let's just take
ten mnutes. Please be back and ready to go at 3:45. Just
gi ves you 10 m nutes.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 3:46. M. Hancock?
BY MS. HANCOCK:

Q M. Tosi, | think we left off on page 4 and we have
corrected that sentence now beginning with the paragraph or the
par agraph that begins finally.

A Yes, thank you.

Q Can you read that as corrected now, we'll make sure
we're all on the sane page?

A. Finally Section 1051.73 of the Cooperative's proposed
Order | anguage would simlarly need to be anended by adding a
new subpar agraph 4(a), (or in the event that this format may no
| onger be acceptable in the [atest drafting guidelines the

Federal Register -- then a new subparagraph (9)), with the
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words: "The pounds of exenpt quota, excuse ne, the pounds of
exenpt quota nonfat solids as defined in Section 1051.17(f)."

JUDGE CLIFTON:. So as we look at it as witten, we're going
to strike about five words.

MR TOSI: That's correct.

JUDGE CLIFTON: Al right. And the words that you want
Ms. May and ne to strike in the paragraph on page 4 that begins
“finally" are what words?

MR TOSI: At the end of the sentence the first word you
woul d strike would be the word "this" and then in the second
l'ine of that paragraph would be the words "proposal”, the
number "3", the word "of", and the abbreviation "CPHA".

JUDGE CLIFTON: Al right. M. My? Done.

MR TOSI: As with differences in Section 1051.60 of the
Cooperative and DI proposals, their respective Sections
1051. 73, differ in how paynents are specified in paynents to
producers and Cooperative associations. Nevertheless, the D
proposal would need to be anended in a simlar manner.
Specifically, the pounds of exempt quota nonfat solids as
defined in Section 1051.17(f) would |ikew se need be nade part
of the DI proposed Section 1051.11

JUDGE CLIFTON: Al right. Now, have you made any changes
inthe way this is witten in this paragraph at the end?

MR TOSI: | may have read it incorrectly, your Honor

JUDGE CLI FTON: kay. Wiy don't you read that | ast
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sentence again of the last full paragraph, well, it's not
exactly the last full paragraph. Starting with the word
"specifically".

MR TOSI: Specifically the pounds of exenpt quota nonfat
solids as defined in Section 1051.17(f) could |ikew se be made
part of a, could be made a part of DI proposed Section 1051.11.
This concludes ny testinmony in support of Proposal 3 of the
Cal i fornia Producer Handl er Association.

BY MS. HANCOCK

Q And, M. Tosi, did you have any other nodifications to
your statement that you would like to make?

A, Yes. |If you could please, everyone, if you could just
refer to page 2 of ny testinony, in the mddle paragraph there,
that's, that begins over 20 years of ny Federal service, if you
cone down to the -- to the sentence in the paragraph where it
refers to "the Hillside Dairy case that went before the Suprene
Court of the United States," |'m concerned that |
m scharacterized the -- | have legally m scharacterized the
outcone of that case. It is alittle nore conplex than the
sinplified way in which | stated it, so | think it is probably
best that we strike the words "and from which the court found
certain features of the California Ml k Oder systemto be in
violation of the Conmerce C ause of the Constitution.”

JUDGE CLIFTON: Al right. So what we will do is after the

phrase "Supreme Court of the United States" we'll put a
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sem -col on

MR TOsl: Correct.

JUDGE CLIFTON: Al right. And then we will strike all of
the words to the next sem -col on.

MR, TOSI: That's correct, your Honor.

JUDGE CLIFTON: Al right. So after "the Supreme Court of
the United States sem -colon" the next word would be "I was".

MR TOsl: Correct.

JUDCGE CLI FTON: kay. Ms. May, are you good?

MS. MAY: |'m good.

JUDGE CLI FTON: Thank you.
BY MS. HANCOCK

Q M. Tosi, | guess first I want to kind of go off script
alittle bit. And yesterday was Veteran's Day, and the Judge
asked everyone to stand in the roomand she recogni zed you, but
I would, for the record, just like to formally recogni ze you
and thank you for your mlitary service and what you have given
to our country.

And, your Honor, also in recognition of M. Tosi's
consi derabl e Federal M|k Marketing experience, and the anount
of tinme that he spent drafting his own O der |anguage, | would
like to formally have himrecogni zed as an expert in Federal
Order | anguage.

JUDCGE CLI FTON:  You know, Federal Order |anguage covers a

nul titude. Do you want to focus in on dairy or what?
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M5. HANCOCK: That's a great limtation to have, especially
for purposes of this hearing. | mean, his experience may go on
beyond what |I'm aware of even, but, and | suspect it does, but
for purposes of this hearing | would Iike to have him
recogni zed as a Federal Order specialist for Dairy Mrketing
pur poses.

JUDGE CLI FTON: Does anyone wish to question M. Tosi in
order to determ ne whether you have any objection? No one. |Is
there any objection to M. Tosi being accepted as an expert in
Federal, as an expert in Federal O der Dairy Marketing.

M5. HANCOCK: And say it again?

MR, RICHMOND: Federal M1k Marketing Orders.

JUDGE CLI FTON: Sorry, what?

MS. HANCOCK: Expert in Federal M|k Marketing Oders,

FMMO s.

JUDGE CLI FTON: That's easy. Very good. | have changed
it. Does anyone object to M. Tosi being accepted as an expert
in Federal M1k Marketing Orders? No one. | accept M. Tosi
as an expert in Federal M1k Marketing O ders.

MS. HANCOCK:  Your Honor, with that, | would nove adm ssion
of Exhibit 168.

JUDGE CLI FTON: Now, the nost inportant part of it we
didn't even | ook at yet.

BY MS. HANCOCK:

Q Wll, M. Tosi, you have, you have an exhibit attached

7407

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

to your statenent?

A Yes, | do. It's extrenmely technical, it's rather
t edi ous, and you know, | think it would be, if anybody has a
copy of this, including the court reporter, between what's
highlighted and all, | think if we could just request this
exhibit be entered into the record as if it were read, | think
it would be hel pful for everyone.

Q So rather than that, what we're nmoving for is the
adm ssion of the docunment, so the document will be in the
record. And your Honor, | believe in page 3 and 4 of his
testi mony he wal ked t hrough each one of the changes
specifically that he added, and then he has included the
specific language as Exhibit A

JUDGE CLIFTON: Al right. M. Tosi, look with ne at
Exhibit A, please. How many pages is it?

MR TOSI: Exhibit Ais it is a total of five pages, your
Honor

JUDGE CLIFTON: And tell me the difference between those
portions of it that are highlighted in yellow and the portions
that are not?

MR TOSI: Okay. On the first page of Exhibit A you w |
notice that there are two paragraphs in Section 1051.17 that
are highlighted in yellow. And what these two paragraphs
include are the exact references to the current California

Departnent of Food and Agriculture, the CDFA regs, that woul d,
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if we cite themthis way, directly bring into as conpletely as
we think is needed, the exenpt quota.
BY MS. HANCOCK

Q To the code Sections, right? Not the regulations?

A, Excuse ne, yes, the code Sections there. That would
bring in the language that | think is needed to make the exenpt
quota part of a California Federal M|k Marketing O der.

JUDGE CLIFTON: Al right. And so the parts that are not
highlighted in yellow, are they sonething that you took out of
the Federal Register Exhibit 1 |anguage that was already
suggested by the cooperatives?

MR TOSI: Wth respect to -with respect to Section 60,
1051. 60 Handl ers' value of mlk, that's taken --

JUDGE CLIFTON: I'msorry, I'mjust on the first page.

MR TOSI: ay. On the first page.

JUDGE CLIFTON: And | don't see that there.

MR. TOSI: The Section 1051. 31 producer delivery and
payrol | reports, | was showing that in there that if you would
go into all other Federal Oders, that all other Federa
Orders, all Federal Orders require reports.

BY MS. HANCOCK

Q So | think she was asking sonething even nore
foundation, at the foundation level just in the Exhibit A The
portions that are not highlighted came out of the cooperatives

proposed | anguage, right?
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A Yes, that's correct.

Q And in the portions that are highlighted yellowis the
proposed additional |anguage that you have crafted in order to
preserve the exenpt quota treatment?

A Yes, that is correct.

Q Ckay. | think she, just for the record, was trying to
make sure that we have a good expl anati on of how we've broken
up the exhibit.

A. | know that, you know, | recognize that going through
all of this is extrenmely tedious and technical, and there were
sone minor differences between the Cooperatives' Proposal and
Di's Proposal, either in how they nunbered things or little
i ssues |like that, but, you know, the bottomline is this, that
regardl ess of in the event the Department decides to adopt one
proposal or the other, | was trying ny best here to show here
are the things would you need to bring into either one of those
proposed Order | anguages to acconplish the intent of
Proposal 3.

Q And do you believe that the | anguage that you have
hi ghl i ght ed here acconplishes the goal of preserving exenpt
quota as it's currently treated under the California State
Order systen?

A Yes, | do.

Q Ckay. And other than -- other than preserving exenpt,

or preserving the treatment for exenpt quota, are there other
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consequences to adding this |anguage that you are aware of that
woul d occur?

A. No, | don't believe that any of the things that | was
proposing in here would have any other inpact on any ot her
feature of, or intents of either the DI Proposal or the
Cooperative Proposal. It is very, very limted in what its
intent is and | think it acconplishes that.

Q And would it allow for any additional exenpt quota
hol ders to be created in the future?

A It would not.

Q And would it allow for the current exenpt quota hol ders
to increase their exenmpt quota vol une?

A No, it would not.

Q Wth that, your Honor | would nove for the adm ssion of
Exhibit 168.

JUDGE CLIFTON: Now, let's go back to the suggestion that
the court reporter type it as if read. Wiat we have learned is
that it's a bad idea to request the court reporter to type into
a transcript things that are formatted as are regulations. So
| woul d propose one of two things, either we just realize in
the transcript that one | ooks to Exhibit 168 and finds
Exhibit A for the actual proposed additional |anguage, or
M. Tosi, we have you read what's highlighted in yellowin
Exhibit A if you want it actually to appear in the transcript.

MS. HANCOCK: Your Honor, in the interest of tine, and |
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think it's perfectly fine for purposes of preserving the record
and nmaking sure that the parties all have adequate infornation,
that we admt the docunent as with the exhibit attached.

JUDGE CLIFTON: | agree totally. |Is there any objection to
the -- well, first, does anyone wish to question M. Tosi about
Exhi bit 168 before determ ni ng whether you object? No one.

Are there any objections to the adm ssion into evidence of
Exhibit 168? There are none. Exhibit 168 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 168, was

received into evidence.)

M5. HANCOCK: Thank you, your Honor, that's all | have at
this tine.

JUDGE CLI FTON: Who woul d like to begin, M. English?

CROSS- EXAM NATI ON

BY MR ENGLI SH.

Q Good afternoon, Chip English for the Dairy Institute.
Wl come, M. Tosi, to the other side of the MIk Bar.

A It's very different sitting on this side of the
m cr ophone.

Q And fromny part, as long as you want to do it, | hope
it is along and enjoyable time on this side of the M|k Bar.

A Wll, thank you. | appreciate that.

Q Let me just start with a couple of questions that

Ms. Hancock just asked you. And as | understood it she asked
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can there be new exenpt producer distributors. D d you
understand that to be the question that you said no?

A, No. Wat | understood the question to be was that if
we brought these proposed changes into a California Federal
M|k Marketing Order, would that, in any way, increase the
anount of exenpt quota for people who currently have exenpt
guota. And nmy answer -- answer was no, it would not.

Q But if wouldn't prevent, if the statutes get anmended
and there's no exenpt quota, then the Federal Oder would, in
essence, be sort of bringing those in if those amendnents were
to happen?

A I'"'mnot sure howto answer that. | know that one the
things that's been testified to repeatedly by the
producer-handlers is that the anount of exenpt quota is kind of
like frozen in tinme here, and that it's not going to increase
or at least it is not foreseeable that it is going to increase.
| have never given it any thought to say what woul d happen if
the State of California decides to increase it. | never gave
any consideration to that.

Q And that's ny way of saying you have incor porated
California Code Sections into a proposal for Federal Order
| anguage, and if the California Code Sections change, then by
definition, what's in the Federal Order |anguage is going to
change, correct?

A. That seens to be correct.
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Q Are you aware, in all your years of dealing with
Federal Orders, of any other provision in the Federal O der
that incorporates either state |aw or state regulation as part
of the Order?

A. | may be mi staken about this, but back in the late
"60's there was a kind of a joint state/federal overlap, if you
wll, on the operation of a base excess programin the State of
Oregon and Washi ngton where there was sort of like a joint
adm nistration in that regard. | kind of see that as being
kind of different than here in the sense that | think the scope
here i s nmuch greater

Q Okay. Al right. So let nme turn to Exhibit A it's
easier for me to look at Exhibit A rather than the |anguage in
your testinmony. And | do want to | ook at how this works and
sort of connect up. So let ne look at, first, your definitions
and | want to start with, for ne sonetines it's easier to start
smal l er and work bigger. Looking at 17(e), if you see 17(e),

there is a definition for exenpt quota that after the Code

Section says, "exenpt quote" and then there's a line, "and
exenpt quota prem um val ue nean the value." So | |ook at the
phrase "and exenpt quota prem um val ue” and then I look in (f),
which is another definition, and |I | ooked over on the second

page of Exhibit A in 1051.60 handlers value of mlk, and
finally I |ooked over in Section 73, the |ast page, which

refers to the pounds of exenpt quota nonfat solids, and | never

7414

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

again see the words "and exenpt quota prem umvalue". So |
guess ny first questionis, why is it there in the definition?

A Wy is it there in paragraph E?

Q Yes.

A. | think the reason is because, | think the reason | put
it inthere is because when California, on their prem umval ues
had defined things in ternms of, or there's a part where it
defines things in terns of pounds of nonfat solids.

Q | understand that, M. Tosi. | nmean, | guess, |
haven't actually witten anywhere near as nuch | anguage as you
have, | have certainly witten | anguage and soneti mes you have
liked it and sonetinmes it disappeared and never made it
anywhere, |I'mnot saying you actually liked it, but I think you
woul d agree that we don't usually have extraneous |anguage in
Order | anguage.

A. That's correct.

Q Gkay. So when | |ook at the | anguage "and exenpt quota
prem um val ue" which is a definition, I would expect to see the
phrase, "and exenpt quota prem um val ue" somewhere else in the
Order | anguage so that having the | anguage there in a
definition has substance. So |I'masking, did | mss sonething?
I's there another section | didn't see?

A Wll, in away what we're doing here is, if you | ook at
what woul d be reflected there in Paragraph B of the same

Section 17 here, just two paragraphs up above we're kind of
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tal ki ng about the sane thing here, quota prem um and quota
prem um val ue and what it nmeans. And what we're doing here is
we're just bringing in to make it absolutely clear where it
cones from It comes fromthese sections of the California
State Code, where these sorts of things, the exenpt quota
things, for exenpt quota holders are in, and when you | ook at

t he | anguage of these sections there, they describe it in terns
of California producer-handlers.

Q Ckay. | understand, M. Tosi, but I think if you | ook
in the Oder |anguage, you might find that quota prem um and
quota prem um val ue actually are words that are then used |ater
inthe Oder. So again, |I'mnot going to bel abor the point,
but I'mjust trying to understand why that particular phrase is
there. So, let me -- let me actually maybe change it to
different idea, and see if | get at this sonehow differently.

You -- you have defined exenpt quota as meaning the
val ue established pursuant to California Code Sections. But
when |, when you go over to Section 60 you say, "multiply the
pounds of skimmlk in dass 1, less that portion of mlk", and
"Il get back to that in a second, "that is exenpt quota."
Aren't you subtracting pounds from pounds in paragraph
60(a)(1)?

A, The intent therein 60(a)(1) is that when we're
det erm ni ng what the handlers, or when we're determ ning what

the dass 1 value, skimvalue of mlk would be is, that we want
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to subtract out of that calculation that volune of mlk. O in
ot her words, we're sort of crediting that volunme of mlk that
woul d ot herw se be part of that cal cul ation.

Q And | agree. | think what you are trying to get at is
vol une, you are subtracting volune. But as | read the | anguage
as you have witten it, you are subtracting sonmething that's
call ed val ue subtracted fromvolunme. And, you know, in ny
account ant days, | think, you know, you subtract volune from
vol une, you don't subtract --

A. | understand your point. | understand your point. In
this regard here what we're trying to get at is vol une.

Q Gkay. Al right. So -- so you think that val ue neans
volume here, at least in terms of Section 60(a)(1) because what
you are trying to do is subtract vol une.

A, If 1 have understood what you have asked nme, | would
agree with that.

Q Now, | think also in 60(a)(1) you, and | think the same
is for (a)(2), but let's goto (a)(1), you say multiply the
pounds of skimmlk in Cass 1, less that portion of mlk that
is exenmpt quota. And |I'mwondering if it needs to be that
portion of exenpt quota that is skimmlk.

A, Yes. | would have thought that that was obvious.

Q | understand that, but you and | both know that in
drafting Federal Oder |anguage that if sonebody sees | anguage,

you know, so for instance if you had, and we have had a | ot
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exanples so far here in the last two days of a hundred pounds.
So an entity that has a hundred pounds, 20 pounds of exenpt
quota, of those hundred pounds, the skimis normally going to
be at |east, at test, around 96.5, correct?

A. Correct.

Q And so if you subtract the portion of mlk that is
exenpt quota, if you don't say it's skimmlk, you would over
subtract, wouldn't you?

A.  That would be correct, yes, sir.

Q Al right. And again, listen, I"'mjust trying to get
the | anguage. And | understand that it mght seemto be
obvi ous, but | think you nowin all your years of drafting
| anguage that you got to be precise in this stuff, right?

A, That's true. | mean, one of the vagaries of crafting
Federal Order |anguage is that for every time sonmebody thinks
t hat you have done it correctly, sonebody else is going to say
that you have done it wong. And then that's even before we
get the Federal Register which is a whole other battle. | know
that my forner coll eagues woul d renmenber sone of the, you know,
the pain and agony, that is a whole other hurdle that you junp
over.

Q | promse not to ask you questions about that, although
it's something that's always intrigued me. And | also don't
want to ask, you said sonething about the new rules, |I'm not

sure | want to know what those are.
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So your intention is to be volune and your intention in
(a)(1) would be the portion that's skimm |k, not all the mlk
correct?
A, That's correct.
JUDGE CLIFTON: Is that (a)(2), M. English?
MR ENGISH | amon (a)(1) still.
JUDGE CLI FTON:  Ckay.
MR, ENGLISH. Now, turning to (a)(2), that also should be
volume and that should be the butterfat in the mlk, correct?
MR TOSI: That's correct.
Q ay. And that's all | have, your Honor.
JUDGE CLIFTON: M. Tosi, how do you want to handl e the
suggestions that M. English has made? Do you want to think

about that and give us nore precise wording or what would you

[ike to do?
MR TOSI: | would appreciate just having a little bit of
tinme to consult with counsel to make sure that -- |'ll be back

up here on the stand again on another issue, and | think we can
be a little nore precise as M. English | think is appropriate
in bringing up.
JUDGE CLIFTON: CGood. | like it. Wo else has questions
at this point? M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. Good afternoon, M. Tosi
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A.  CGood afternoon, M. Beshore.

Q Cood to see you, as al ways.

Let me start on page 3 with a question, and then I'm --
| want to try to -- try to get at howto -- how to best
represent this exenpt quota, you know, in a potential Federa
Order pool. So in the paragraph towards the bottom begins
"because the California State Order,"” do you see that?

A Yes, | do.

Q "Provides that exenpt quota hol ders essentially receive
the difference between the Class 1 price and the plant blend
price," and it goes on. |'mwondering if that totally
represents what goes on with exenpt quota. And here's ny,
here's ny thought for you to react to, okay? And | have just
listened to the testinony of two of the producer-handlers |ast
two days, and as | heard them describe the operations of exenpt
quota, the, essentially, the volumes of mlk represented by
exenpt quota are just renmoved from-- fromtheir pool
obligation with the CDFA pool, fromthe Cass 1 volune of their
pool obligation in the CDFA pool. And were you here to hear
both of their testinony or you read it, |'msure?

A, Are you talking about the two people that testified
earlier today?

Q Yes.

A Yes, | was here.

Q Okay. Does that -- did you hear it described
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essentially that same way, functionally?

A It -- 1 likened it to, this was ny characterization of
t hat .

Q Ckay. So another aspect of exenpt quota and the way it
operates in California now. | nean, there was testinony about
how they, how they handl e things between their plant operations
and their farm But is there a requirement in CDFA exenpt
quota regulations, to your know edge, that places any
particular stipulations on the transaction between the plant
and the farmat all?

A. | know that with respect to the operation, that the
separate legal entity that's the plant, that they are required
to pay at least the blend price for that mlk which is
non- exenpt quot a.

Q Right.

A, Right.

Q (Ckay. But at |east my understanding, and maybe you
can, maybe | m sunderstood it, and you would know nore from
your working with your clients there, but nmy understanding is
that there's no particular requirenents at all in CDFA that the
plant and the farmbe different entities or any such thing,
that there's a consanguinity of ownership requirenment if they
are separate, but they could all be the same, under the sane
roof to the best of ny know edge. Do you have a different

under st andi ng?
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A. M. Beshore, I'mnot quite sure how to answer that. |
was taking the limted, ny testinony was geared at not, even if
| didn't understand conpletely what the | egal structures were
and all that that said, that what the objective was, is that
what would we need to say in a Federal Oder to acconplish
exactly what the California State Order does with exenpt quot a.

Q Ckay.

A, And that was the -- that was the very limted focused
intent of nmy participation on this proposal.

Q kay. | appreciate that. Let ne -- let me go, then,
to just talk generally about how the -- how t he exenpt quota
m ght be incorporated into a Federal Order. The handlers
obligation in the Federal Order is represented by, | nean,
there are two sections, there's the gross val ue section which
is Section 60 that you focused on, correct?

A. Correct.

Q And then the other side is the paynents to, the
equal i zati on payments section, or payments to the Producer
Settlenment Fund, which is representing a reduction of the
payrol| value or the mlk value payable to their mlk
suppliers, the mninumorder obligation to their mlk
suppl i ers?

A Ckay.

Q If there's any difference, it is either paid in or

drawn out fromthe pool ?

7422

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, That's correct.

Q Gkay. So would potentially another way of
I ncorporating exenpt quota into the Federal Order |anguage be
not to address the handl ers value side, but address it on the
ot her side, | mean, just hypothetically and theoretically, you
could handl e that either way, could you not?

A. | think it mght be possible. W chose to do it this
way.

Q kay. And what |I'm you know, what |'mthinking is,
that if the value is, the handlers gross value is calcul ated
straight under the Federal Order system that basically what
t he producer-handl ers have said is that for their exenpt vol unme
they just pay the Class 1 price to their farnms, that's been the
testinony, right?

A, As | understood it, | agree with that, yes.

Q So potentially you could just represent, if you wanted
to incorporate the exenpt quota into the system you could just
represent that value on the producer side, if you wll, and you
woul d get to where the plus/mnus would need to be for exenpt
quot a.

A That seens correct.

Q Ckay.

JUDCGE CLI FTON: M. Beshore, so when you say that val ue,
you are talking Class 1 value? |s that what you neant by that

val ue on the producer side?
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MR. BESHORE: | probably have to have ny sentence read back
to be sure of the reference, but | -- but | believe that's
correct, your Honor. | nmeant that the -- that the testinony I
have heard is that the exenpt quota value was paid to the farm
to the producer side, and that you could, in the Federal Order
| anguage equation, you could represent the dass 1 val ue being
paid to the farmby crediting it on the paynent side of the
equati on.

MR TOSI: | think it could be handled that way as wel |,
yes.

BY MR BESHORE:

Q Okay. Let nme just look then on Exhibit A, just a snal
item You were working with with Proposal 1, and in part
1051. 31, at the bottomof the first page, Proposal 1 was
anended by Dr. Erba to change the reporting day fromthe 6th to
the 9th. And would you intend to reflect that in your
i ncorporation of Proposal 1 also?

A Yes, | would. If that, if the idea here was to support
your client's basic structure and the continuation of quota and
all of its aspects.

Q Ckay.

A, So if the testinony was changed fromthe 6th to the
9th, then that woul d be acceptabl e.

Q Ckay. Now, | also did not, we had a couple of

references in our Proposal in Part 71, which is again, the
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ot her side of the handler's settlenent equation with the pool
of the paynents through the Producer's Settlement Fund. W had
sonme references there to infornmation being, to the credits and
t he payments being cal cul ated as reported by CDFA to the Market
Admi ni strator. Do you remenber seeing that?

A I'mnot sure that | remenber that.

Q Gkay. | didn't note in any of your proposed |anguage
in Exhibit A a provision for the Market Adm nistrator getting
i nformati on about the pounds of exenpt quota that would show up
in the CDFA record system as being owned by a particul ar
entity. Didl mss that or was that sonething that you maybe
didn't work in here?

A. | think | understand what you are asking. It was ny
opi nion that when you | ook at, for exanple, for exanple, what's
said in Paragraph C where it tal ks about things that are
reported by CDFA, | took that to nean that, that, you know, to
a certain extent there's a little bit of a joint admnistration
what's going on here with respect to paynent obligations.

Q By seeing which --

A, Here in your Section 17. For exanple here where it
tal ks about quota nonfat solids, wthin that subparagraph Cit
tal ks about, "as determ ned and reported by CDFA".

Q Ckay.

A So |l took -- I took it -- | took all this to to mean

that -- that the participation of CDFA with a Mrket
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Admi ni strator is nore or less defined within the context of
this entire provision as if, you know, it does refer to COFA in
paragraph A, for exanple, that's responsible for the

adm ni stration of the California Dairy Producer Quota Program
for exanple.

Q Ckay. And you would -- you woul d understand that, or
woul d want to have that apply to CDFA reporting to the Federa
Mar ket Adm nistrator, volunes relating to exenpt quota as wel |
as regular quota?

A, Yes. Yes.

Q Ckay.

A. In fact, I, inthe way that | have cone to understand
what CDFA's role hereis, is that it would be whatever joint
cooperation that woul d need to take place between the state and
the Federal Order to acconplish its purposes.

Q And there was testinmony by Dr. Erba that the
contenpl ation was that that would be represented in sone type
of Menmorandum of Under standi ng between the entities as has been
entered into in the past between the USDA and the New York
and --

A, And yes, and | was just going to nention that, that we
had such an arrangenment with, between the old
New Yor k- New Jersey Order and with the State of New York.

Q And, in fact, those, at least one of, well, two of

t hose agreenments have been entered into the record as possible
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nmodel s or exanpl es.

A, | wasn't aware of that, but it is interesting to know
that, thank you

Q Good. There's been, wth respect to preservation of
exenpt quota under Proposal 2, under Proposal 2 is it -- is it
your view that adding | anguage to Proposal 2 as you have
suggested, woul d acconplish your objective? And | ask that in
view of the testinmony that in the Economc |npact Statenent,
for instance, that regular quota basically would be, in the
vi ew of those Econonmists doing that for USDA, the regular quota
woul d be gone in two or thee decision points, and then we had
additional testinony that, fromM. Hatamya that that woul d
occur, also. If that would occur with regular quota, how would
exenpt quota be preserved? Do you have -- did you think about
that at all?

A I'm-- if | think | understand, let ne state back to
you what | think you are asking me. Are you asking ne that
Wi th respect to the DI Proposal, what is it that we woul d need
to say that woul d acconplish the intent of bringing this over?

Well, we're doing sonmething, | would think that we need

to do sonething simlar, and | tried to say that. You identify
these definitions in your Section 17. The D Proposal, as |
have read it, these ideas of what, of what you are seeing there
in paragraphs A, B, and Cin your Section 17 is nore or |ess

articulated in DI's Proposal under their Section 11, 1051.11.
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And that what |'mbasically saying is that the information that
is contained in Paragraphs E and F of this proposal, that would
be added to, or that woul d anend your Section 17 woul d
simlarly need to be added to the DI Proposal under their
section 11.

Q And hopefully it would work out as you, to nmeet your
obj ectives?

A Yes.

Q ay. That's -- that's all | have. Thank you

A, Thank you.

JUDGE CLI FTON: Who next has questions for M. Tosi?
M. R chnond?

CROSS- EXAM NATI ON

BY MR RI CHMOND:

Q Bill R chnond, USDA. | have been | ooking forward to

A It's a pleasure to have to answer to you, M. Ri chnond,

Q Pleasure is all mne.
| think in general we're pretty clear on the intent of
the Proposal, but we're having sone trouble, as you can
imagine, in regards to the references back to the California
Code. And I'mspecifically Iooking at 1051.17(e) and (f). So
I think our real conundrum here is, what happens when we have

this reference to the California Code, and it sonmehow changes,
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as M. English questioned you about. Can you offer us any
advice as to how we may handle a situation like that in the
future?

A, Well, put the shoe on the other foot for a mnute.

What if there's another Federal Order hearing, let's assune
that there is a California Federal Order and it says whatever
it says, and then now you are going to go out and change sone
feature of the Federal Order and how is that going to inpact
what the state does. | guess you deal with it as you need to
deal with it at the tine.

Q And so does that nmean that we woul d perhaps need to
hold a hearing to reflect the changes or --

A Wll, | would imagine that if the state is going to
change some feature that has a direct inpact on how the Federa
Order is going to operate in the joint admnistration of the
thing, then -- | know, for exanple, in the, in the joint
agreenent that we had there Iike with the State of New York,
anytinme that there was a Federal Order hearing, the state also
sort of signed off and participated in the same capacity as the
as the Federal Governnent.

Q Gkay. In Sections (e) and (f), when we say that the
exenpt quota and exenpt quota prem um val ues nmean the val ue per
pound of nonfat solids as cal culated, and so on, we're having a
hard time finding direction, if you will, in the reference

Sections of California Code. And we're unclear on how exactly
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we should do those cal cul ati ons.

A.  Right.

Q | think what would really help us is if we had the
referenced sections of the California Code entered into the
record so we all had kind of a conmon ground to reference
and --

A If after this, if you would allow me to consult wth,
you know with counsel on that, | have an idea, but | don't want
to speak out of turn without -- wthout --

Q Under st ood.

A, -- counsel in that regard. Thank you.

Q Gkay. That would, it would definitely help us. |
think otherwise we're clear on the intent of the proposal, and
we feel confortable enough at this point with the rest of your
proposed | anguage, so | think that's all we have.

A.  Thank you, M. Richmond. | appreciate it.

Q Thank you, M. Tosi.

JUDGE CLIFTON: Before | invite redirect, are there other
cross-exam nation questions for M. Tosi on this topic?
M. English?
CROSS- EXAM NATI ON
BY MR ENGLI SH.

Q Inawy, there's alittle bit of followup. [If, when

you are doing that. Those sections are actually pretty |ong,

and so | guess to the extent that you can also sort of pinpoint

7430

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

what we shoul d be | ooking at, because even had | had a little
trouble, M. Tosi, trying to figure out where these all fit
together, so if you are doing that, |I would just say if you
could also ook at whether there are sub parts of it or clauses
you can point it to, or if you put the statute in, maybe you

hi ghlight the sections that you are relying on, sonmething to
give us all something to attach it to

JUDGE CLIFTON: Al right. Let's see. How are we doing
time-wi se? W have got a lot of time. So was it your
intention, Ms. Hancock, to have himnow testify with regard to
Proposal 4 when we're finished with Proposal 3?

M5. HANCOCK: It was, your Honor, but --

JUDGE CLI FTON: Wy don't you come to the podiumand let's
tal k about what you and M. Tosi want to do.

M5. HANCOCK: So | mean, we can either pause here, |eave
his testinmony open, cone back and address the California Code
provi sions, and nove to M. Tosi's testinobny on the Ponderosa
Proposal --

JUDCGE CLI FTON:  You know, that m ght be good, because we
know M. Tosi's com ng back with regard to Exhibit 168. And if
we had his statement with regard to Proposal 4, then people
woul d have that overnight and that would be good. So | think
it would be good to begin the Proposal Nunber 4, testinony even
t hough we won't make nmuch progress on it tonight. Wuld that

be all right?
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M5. HANCOCK:  You know, honestly, your Honor, | think what
I would, given what tine it is and by the tine we get going,
what | would prefer to do is give M. Tosi a little bit of
opportunity to have us kind of powwow for a noment about where
we are right now, and make sure that we have everything ready
to go on the other proposal, and naybe give hima break. |
know we're finishing 15 mnutes or so early.

JUDGE CLIFTON:  No, we wouldn't finish. W'd give you a
little time and have you cone back and give us a report.

MS. HANCOCK: \What |'m proposing is that we just finish
now, especially since the court reporter had a shorter |unch,
maybe we can finish now, and then | can get everything
organi zed ready to go and be a little nore streamiined in the
norning, and M. Tosi will be fresh and ready to go.

JUDGE CLIFTON: Al right. Tell me what your proposal is
for tonorrow, then, Ms. Hancock

M5. HANCOCK: So tomorrow ny proposal would be to put on
the California Code Sections with M. Tosi, and clean up the
| anguage that we have tal ked about nodifying tonight, and see
if we can get that in as clean of shape as we can for tonorrow.
And then we will put himon for, in fact, since M. DeG oot
wll be here, it will be nice to break himup, so then | wll
put on M. DeG oot which will finish up our California Producer
Handl er Associ ation presentation of evidence. And then | will

officially nove to Ponderosa's Proposal, which will then be
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M. DeGoot and M. Tosi again on just those two topics.

JUDGE CLI FTON: Ckay. Now, we have the gentleman from
Mai ne tonorrow. Let's tal k about what el se we know we have
com ng tonorrow. M. Beshore?

MR. BESHORE: Yes. W do have a producer and a second
producer, two producer w tnesses whose tine wi ndow, | just
| earned, is basically 11:00 to 1:00.

JUDGE CLI FTON: kay. And what el se do we know about
tonorrow? Are we expecting other people that we haven't
identified yet that we know about? Pardon? You are talking
about begi nning rebuttal ?

MR BESHORE: If we -- if we do reach that point, we would
be prepared to start our rebuttal case tonmorrow with sone
testimony from M. Holl on.

JUDGE CLIFTON:  kay.

MR. BESHORE: Hollon X plus 1, X plus 2.

JUDGE CLIFTON: M. English?

MR. ENGLI SH: | have sonething to help fill the tinme.
think I nentioned earlier today that | was seeding the tine
because | knew we were in a hurry to get things done, that |
had a coupl e of housekeeping things.

JUDGE CLIFTON: On, you did, as a matter of fact.

MR, ENGI SH. And the housekeeping is ready to go and since
we have tinme, we could, you know, it won't take |ong.

JUDGE CLIFTON: Al right. Well, then may | allow M. Tosi
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to step down?

MR ENGLI SH:  Yes.

JUDGE CLIFTON: M. Tosi, to be continued.

MR. TOSI: Yes, your Honor, | understand thank you.

JUDCGE CLI FTON:  Thank you so much. You may step down. So,
Judge Pal ner -- Judge Cifton?

MR ENG.ISH Well, and one of themis called the Gievance
Board, which is very funny, but it is obviously not correct.

JUDGE CLI FTON: Yeah, we had a court reporting service that
couldn't quite get United States Departnent of Agriculture on
the top line of the heading, and then the second |ine saying
Before the Secretary of Agriculture, rather it always cane out
Gievance Board United States Departnent of Agriculture.

MR. ENG.I SH. So your Honor, just by way of explanation,
earlier in the proceeding we had a nunber of w tnesses, and |
asked questions about previous testinony. And we never really
had, we got that for CDI, and we had that with DFA, we never
really had that with Land O Lakes, because the w tness who
testified for Land O Lakes in the pooling, P-OOL-1-NG
hearings post-Federal Order Reform was a M. JimHahn, another
fornmer USDA enpl oyee, who then went to work for Land O Lakes,
and he testified at two different proceedings. And these would
be adm ssibl e under Rule 801(d)(2), which are the statenents of
a party. They are authenticated on the ground that they are

sworn transcript statenments, and so they are clearly adm ssible
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under 801(d)(2). And if M. Beshore wants to stand up, he can
do so.

MR, BESHORE: So | object to the testinony of M. Hahn
being offered here. He's not here, will not be here, and it's
certainly hearsay -- hearsay as to himclearly. Wth respect
to Federal Rule of Evidence 801(d)(2), it is abundantly clear
that the Federal Rules of Evidence do not apply in these
proceedi ngs. They certainly do not apply as a shield, since
objections to the, to the non-adm ssibility of items under the
Federal Rules of Evidence have been uniformy overrul ed.

By the sanme token, the Federal Rules of Evidence should
not be able to be used as a sword, which is the manner in
whi ch, 801(d)(2)is proposed to be used with respect to these
docunents. So, Federal Rules of Evidence don't apply; it's
cl ear they have been held not to apply; they don't apply as a
shield, they should not be able to be used a sword; M. Hahn is
not here; it is inappropriate for his testinmony to be brought
in presumably against his then enpl oyer, you know, we don't
have parties, etcetera, | won't even go beyond that in
obj ecting, but | do object.

JUDGE CLI FTON: So, M. Beshore, can | be, can | take
official notice of testinmony in prior MIk Mrketing hearings?

MR, BESHORE: | don't think that comes within the purview
of Administrative or Official Notice. | nean, certainly

deci sions of the Department do, but the testinony of, at
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hearings is of a conpletely different character.

JUDGE CLIFTON: Al right. M. English, 1'Il hear you.
First of all, let's mark these so that whatever | decide we
know what we're tal king about. Which one --

MR, BESHORE: Well, | think we marked themin order, your
Honor, which is to say the one that is unhappily |abel ed
Gievance Board, United States Departnent of Agriculture, and |
didn't nmean the pun there. But the Gievance Board one that is
dated June 2001, where you were the Presiding Judge, | would
say woul d be the next nunber.

JUDGE CLIFTON: Al right. Let's call that 168, M. My?
No, 169. Thank you. M. Tosi's is 168, yes.

That's interesting that | was doing this in 2001. You
woul d think I would know more by now, wouldn't you? Al right.
| need to do it nore often.

(Thereafter, Exhibit Nunmber 169, was

mar ked for identification.)

MR. ENGISH. And then the other one would be 170, your
Honor

JUDGE CLIFTON: 170, yes.

(Thereafter, Exhibit Nunmber 170, was
mar ked for identification.)

MR. ENGLI SH. The Gievance Board is the first one, which
is 2001, and the 2004 one, which is before the Secretary of

Agricul ture, dated August 16, 2004, woul d be the second one.
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JUDCGE CLIFTON: So M. English, | hope in your response you
wll give me some idea why testinony in 2001 with regard to a
whol e different region of the country would be rel evant, and
same thing wwth regard to 1707

MR ENGISH Well, both of them your Honor, in those two,
M. Hahn was speaking to two issues that we have heard a | ot
about, that is performance standards and their inportance in
Federal Order and depooling, which we have heard a | ot about.
And Land O Lakes position with respect to performance standards
and depooling. So that would go to rel evance.

They are clearly authentic, they are sworn transcript
statements taken from USDA's web sites, and | disagree with
M. Beshore with respect to the extent that Federal Rul es of
Evi dence don't apply, it's because in Admnistrative
Proceedi ngs evidence is nore freely available, not less. His
statement that this is hearsay is precisely what Rule 801(d)(2)
goes to. Rule 801 is, these are statenents that are not
hearsay, that is the express determnation. So this would be
material that could be admtted in a Federal Court, if we were
mar chi ng down next Monday to see Judge Ishi in the Federa
District Court here in Fresno, these statenments would be
adm ssible. They do not have to be admtted against, that's
the critical part of 801(d)(2).

You only need to meet one of six categories, and we

neet four of five of them The first one is, was the person
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speaking for hinmself or in a representative capacity? He's
clearly speaking in a representative capacity for Land O Lakes.
It's not hearsay, it is authentic, and it is relevant. It is
clearly admssible. And to sinply say no, sonething that is
not hearsay under the Federal Rules can't be admtted in an
Admi ni strative Proceeding, is to overturn the entire concept of
how evi dence conmes into these proceedi ngs.

JUDGE CLIFTON: Wy is he talking about California in
Exhibit 169?

MR. ENGLI SH: Because, your Honor, at that time there were
sone provisions in the Federal Orders that permtted the
ability to pool mlk both on the Federal Orders and on
California State Order at the sane tine. Do you recall that
now?

JUDGE CLIFTON: | do. That makes me nore interested in it.

MR, ENGISH. So I mean, your Honor, the idea that this is
hearsay is preposterous. It has been expressly found not to be
hearsay. |If it is admssible in a Federal court, the whole
i dea of evidence for admnistrative proceedings is to make it
easier, not harder. So this idea of a sword/shield analysis,
it sinply doesn't hold water. | nobve adm ssion of these
docunents.

JUDGE CLI FTON: Wre there any corrections to the
transcript that woul d affect these pages, M. English?

MR, ENGLISH. |, your Honor, these were the official pages
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as put up on the website by USDA. If there were transcript
corrections, | would hope that they were included. I, if they
weren't, all | can say is this is what came fromthe USDA
website, as the transcripts that were published.

JUDCGE CLI FTON: kay. You can't -- you can't assune that
corrections are incorporated. Wat nornally happens is,
transcript's posted, people propose corrections, the Judge
i ndi cates what corrections are being made, those are separate
docunents. And the separate docunents nay or may not get
posted. They are in the file somewhere, which this | ong ago,
14 years ago, may be sonewhat difficult even for ne to
retrieve.

MR, ENGLI SH: Actually, your Honor, they, | nean, | don't
know if the transcript, I'Il have to | ook at website, but I
woul d think that naybe the transcript corrections would al so be
posted. |If you want ne to go look, | will. W certainly have
had ot her transcripts and we know there were sonme errors in
sone of the CDFA materials, so | guess | can't answer that
question. But this is the testinony as is currently avail abl e,
and you know, | do think that they, they are plainly
adm ssible. And | wll indicate that, you know, whether they
have been expressly sonehow overrul ed, as M. Beshore says, the
interesting thing is that they often, the Rules of Evidence
nonethel ess get cited in a ot of Admnistrative Law cases.

And again, for the proposition if it is admssible in Federa
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Court, it ought to be adm ssible here.

JUDGE CLIFTON: M. Beshore?

MR BESHORE: If |I mght very quickly. As far as officia
notice goes, your Honor, 900.8, | think it is (d)(5) defines
official notice in these proceedings as "matters that are
subject, that may be officially noticed by the courts of the
United States, or any other matter of technical, scientific, or
commercial fact of established character,"” and hasn't even been
argued that it fits into those things, relating to official
notice, but | was responding to Judge Cifton's inquiry.

One the reasons that the Federal Rules of Evidence
don't apply, there are all kinds of reasons, and why the rules
that are nade for court proceedings don't apply is we don't
have parties in these rule naking proceedings in the sane way
that you have parties in adjudicatory natters of litigation, to
whi ch, the adm ssion of a party opponent (d)(1) and (d)(2) is
addressed to situations where you have parties and that sort of
thing. I'mnot sure -- I'"mnot sure what else to say.

It is not, performance standards is such a, you know, |
mean, a general topic of relevance in Federal O der hearings,
i f sonething said by soneone enpl oyed by one of the
participates in this hearing 15 years ago can conme in because
it was a Federal Order hearing, there's absolutely no limt to
the scope of what, what m ght come in. And, you know, | object

to its adm ssion.
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JUDCGE CLI FTON: M. Hancock, would you like to be heard?

M5. HANCOCK: Your Honor, | don't really have a dog in this
fight, but my concern is the precedent that we set for
sonmet hing that m ght conme into the record down the road, so
just for nmy two cents, | believe that the Hearing Notice
specifically even said if soneone is going to provide
testinmony, it has to be subject to cross-exam nation. And
that's ny understanding of howthis is designed to work. And
by putting in evidence from you know, other hearings where the
context is different, the parties have different information,
['m hoping that we have evol ved at | east sone since then. |
think that it risks taking information out of context, and
certainly I wasn't present at those hearings, and | don't have
the opportunity to cross-examnation and flesh out any issues
that mght pertain to ny witnesses or nay parties or ny
position. And | don't feel that it's appropriate to put
testinony in.

If there was a witness on the stand and this

i nformati on was used to contradict themor sonehow, you know,
flesh out whether there's a difference conpared to what had
happened historically in another proceeding, that woul d be
different. But just to put a testinony into the record cold
W thout it, sonebody putting it into context or sonehow
aut henticating or standing for the propositions that it's being

proposed for, | think it raises sone significant concerns.
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Now, | recognize that there's a different risk here
because there's not a jury, and you have a very snart group of
people that is our audience, but | still think for purposes of
bui I ding our record, it risks sonme confusion and it just does
also invite kind of a docunent dunp at the end of any
proceeding just to fill the record full of information that
peopl e woul d have to wade through in order to preserve
positions that nobody has had an opportunity to consider. So
that's just ny two cents on it.

JUDGE CLIFTON: M. English?

MR. ENG.I SH:  Your Honor, the whole point of 801 (d)(2),
and | have done it repeatedly in ny career, and | have had this
fight repeatedly in ny career, and I'mnot going to tell you
how it all cones out because I"'mnot trying to influence you on
that, but the bottomline is, the reason the rule exists is
actually to allow exactly what | just did.

It doesn't matter about cross-examnation. | will note
that M. Schad is here and he can cone back up on the stand,
he's going to be apparently on rebuttal, | think, but that's
not necessary. That's the point of 801(d)(2). Is it
authentic, is it relevant, is it a statenment? To say that we
don't have parties in this proceedi ng, please, we have parties
in these proceedings.

JUDCGE CLI FTON: Wen you say M. Schad, is he identical
with M. Hahn?
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MR. ENG.I SH: He doesn't have -- the point is, M. Hahn was
testifying in a representative capacity for Land O Lakes. He's
not testifying for M. Hahn. If | were to try to say this is
M. Hahn's statenment, that's different. This is Land O Lakes
st at ement .

JUDCGE CLI FTON: kay. Thank you. In this case, | agree
wth M. Beshore and Ms. Hancock. |If this were an ordinary
hearing, if | were doing an ordinary admnistrative hearing in
whi ch | woul d be deciding a case between two parties usually,

t he USDA on one side sonebody el se on the other, | would not
let thisin. | would take official notice of what the Judge
ruled in a proceedi ng where people testified and | had a
transcript, but | wouldn't necessarily be bound by it, but I
woul d take official notice of it.

Here, | have got a witness in a whole different
proceeding, in a whole different situation, a whole different
timeframe, and | reject Exhibits 169 and 170.

Now, if enployees of the Department want to thunb
through themfor ideas, they are welcone to, but they may not
rely on either the testinony in 169 or 170 as evidence in this
case.

| Iove how we use the tinme. Let us call it a day. And
['ll see you -- oh, it's casual Friday tomorrow. And | realize
that we have a high official fromMine, and so if you want to

dress up, you may. | forgot to tell himit is casual Friday.
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We'll go off record now at 4:56, and |'ll see you in the

nor ni ng.

(Wher eupon,

the evening recess was taken.)

---000- - -
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