CERTIFIED COPY

UNITED STATES DEPARTMENT OF AGRICULTURE

BEFORE THE SECRETARY OF AGRICULTURE

[AO]
Docket No. 15-0071

In re:

Milk in California

VOLUME XXXTIX

TRANSCRIPT OF PROCEEDINGS

November 17, 2015

Myra A. Pish, CSR No. 11613 BARKLEY
A
400459 Court Reporters
1972 @ barkley.com
(310) 207-8000 Los Angeles (415) 433-5777 San Francisco (949) 955-0400 Irvine (858) 455-5444 San Diego
(310) 207-8000 Century City (408) 885-0550 San Jose (760) 322-2240 Palm Springs (800) 222-1231 Carlsbad
(916) 922-5777 Sacramento (800) 222-1231 Martinez (702) 366-0500 Las Vegas (800) 222-1231 Monterey
(951) 686-0606 Riverside (818) 702-0202 Woodland Hills  (702) 366-0500 Henderson (516) 277-9494 Garden City
(212) 808-8500 New York City (347) 821-4611 Brooklyn (518) 490-1910 Albany (914) 510-9110 White Plains

(312) 379-5566 Chicago 00+1+800 222 1231 Paris 00+1+800 222 1231 Dubai 001+1+800 222 1231 Hong Kong




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

UNI TED STATES DEPARTMENT OF ACGRI CULTURE
BEFORE THE SECRETARY OF ACRI CULTURE

In re: ) [AQ

)
MIlk in California §

BEFORE U.S. ADM NI STRATI VE LAW JUDGE
JILL S, CLI FTON

Tuesday, Novenber 17, 2015
9:00 a. m
The Falls Event Center

4105 West Figarden Drive
Fresno, California 93722

TRANSCRI PT OF PROCEEDI NGS

VOLUME XXXI X
Reported by:
Myra A Pish CSR
Certificate No. 11613
7851

Docket No. 15-0071

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

APPEARANCES:

U. S. DEPARTMENT OF
AGRI CULTURE:

U. S. DEPARTMENT OF
AGRI CULTURE:

CALI FORNI A DAI RI ES,
I NC., DAl RY FARMERS
OF AMERI CA, INC.,

LAND O LAKES, [|NC.:

DAl RY | NSTI TUTE OF
CALI FORNI A:

H LMAR CHEESE:
CALI FORNI A PRCDUCER
HANDLERS ASSCCI ATI ON:

SELECT M LK PRODUCERS:

O fice of the CGeneral
BY: BRI AN HILL, ESQ
LAUREN BECKER, ESQ

Counsel

W LLI AM FRANCI S, Dairy

Product Marketing Speciali st
LAUREL MAY, Marketing Speciali st
PAMELA ELLI OTT, Marketing Speciali st
DANA COALE, Deputy Adm ni strator

Law O fices of Marvin Beshore
BY: MARVI N BESHORE, ESQ
Hanson Bridgett, San Francisco
BY: JOHN VLAHGCS, ESQ

Davis Wight Trenaine
BY: CH P ENGLI SH, ESQ
ASHLEY VULI N, ESQ

JAMVES DeJONG

Ri ves
NI COLE HANCOCK, ESQ

St oel
BY:

M LTNER LAWFI RM | NC.
BY: RYAN M LTNER, ESQ

---000- - -

7852

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

BARKLEY

Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

| NDEX - VOLUME 39

W TNESSES | N CHRONOLOG CAL CORDER
DENNI S SCHAD:
CONTI NUED DI RECT EXAM NATI ON BY MR BESHORE 7870
VA R DI RE EXAM NATI ON BY MR ENGLI SH 7878
CROSS- EXAM NATI ON BY MR ENGLI SH 7884
REDI RECT EXAM NATI ON BY MR. BESHORE 7916
RECRGCSS- EXAM NATI ON BY MR. M LTNER 7920
RECRCSS- EXAM NATI ON BY MR ENGLI SH 7921
RECROSS- EXAM NATI ON BY MR HILL 7922
LON HATAM YA:
DI RECT EXAM NATI ON BY MR VLAHOS 7924
VA R DI RE EXAM NATI ON BY MR ENGLI SH 7945
CROSS- EXAM NATI ON BY MR ENGLI SH 7948
REDI RECT EXAM NATI ON BY MR VLAHOS 7953
RECROSS- EXAM NATI ON BY MR, ENGLI SH 7954
PETE GARBAN :
DI RECT EXAM NATI ON BY MR BESHORE 7959
CROSS- EXAM NATI ON BY MR, ENGLI SH 7985
DR WLLI AM SCHI EK:
DI RECT EXAM NATI ON BY MR ENGLI SH 7992
CROSS- EXAM NATI ON BY MR VLAHOS 8013
CROSS- EXAM NATI ON BY MR BESHORE 8027
CROSS- EXAM NATI ON BY MS.  HANCOCK 8029
CROSS- EXAM NATI ON BY MR M LTNER 8035
CROSS- EXAM NATI ON BY MR VLAHOS 8036
---000---
7853
BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

2
Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Il NDEX - VOLUME 39
| NDEX OF EXHI BI TS
NO. DESCRI PTI ON . D EVD.
185 TESTI MONY OF DENNI S SCHAD 7883
SECOND STATEMENT
186 EXH BI TS OF DENNI S SCHAD 7884
SECOND STATEMENT
187 LAND O LAKES, |INC. LETTER 7889 7891
SEPTEMBER 27, 2005
188 THE COVPARATI VE COST OF 7923 7947
DA NG BUSI NESS | N CALI FORNI A
BY LON HATAM YA
189 TESTI MONY OF PETE GARBAN 7958 7984
REBUTTAL
190 EXH BI TS OF PETE GARBANI 7958 7985
REBUTTAL
191 QUOTA | NPUT VALUES 7995 8011
---000- - -
7854
BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

TUESDAY, NOVEMBER 17, 2015 - - MORNI NG SESSI ON

JUDGE CLI FTON: We're back on record on Novenber 17, 2015.
It's a Tuesday. |It's approximately 9:00 in the norning. W
are in Fresno, California. This is Day 39 of the m |k hearing.

My name is Jill Cifton. I1'mthe United States

Admi ni strative Law Judge who is assigned to take in the
evidence at this rule making hearing. | would |like now to take
appear ance of others who are participating, starting with other
USDA enpl oyees.

MR. HLL: Good norning, everyone. M nanme is Brian Hll
and I'man Attorney with the O fice of the General Counsel.

M5. BECKER  Good norning, Lauren Becker, |'malso an
Attorney with the Ofice of the General Counsel.

MR. FRANCIS: Good norning, WIlliamFrancis, F-R-A-NGC1-S,
Dairy Marketing Specialist USDA AVS Dairy Prograns.

M5. MAY: CGood norning, Laurel May, with USDA AMS Dairy
Program

MS. ELLIOIT: Hello, nmy name is Panela Elliott,
E-L-L-1-OT-T, | ama Marketing Specialist with the USDA AVS
Dairy Program

MR. CARMAN. Good norning, Cifford Carman, CGA-R-MA-N,
Assistant to the Deputy Adm nistrator, Dairy Prograns.

MR, VIERRA: CGood norning, Brad Vierra, V-1-E-R R A on
duty with the Federal M1k Mrket out of Dallas, Texas.

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHAEFER
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Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Order, Federal Order 30, on detail wth AMS Dairy Prograns.

M5. COALE: Good norning, Dana Coale, GO A L-E, Deputy
Adm nistrator with Dairy Progranms, Agricultural Marketing
Service, U S. Department of Agriculture.

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-E-SHORE, Attorney for Proponents of Proposal Number 1
California Dairies, Dairy Farnmers of Anmerica, and Land O Lakes.

MR, VLAHOS: Good norning, John MVl ahos, J-OHN, V-- as in
Victor -- L-AAHOS with the law firmof Hanson, Bridgett,
HANS-ON BRI-DGET-T, San Franci sco, appearing as
co-counsel for the sane parties as M. Beshore.

MR. SCHAD. Good norning, Dennis Schad, S-CHA-D, | work
for Land O Lakes.

MR. GARBANI: Good norning, Pete Garbani with
Land O Lakes, that's spelled GA-R-B-A-N1.

MR. ENGLI SH: Good norning, your Honor, ny nane is
Chip English, EENGL-1-S-H |I'man Attorney with the law firm

of Davis, Wight, Tremaine with ny principal office in

Washington, D.C., | did check with themyesterday and as | ong
as | get back by the end of the year, | won't have |ost ny
of fice.

| amone of the Attorneys representing the Dairy
Institute of California, which is Proponents of

Proposal Number 2.
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MS. VULIN  Good norning, Ashley Wulin, A-S-HL-EY.

V -- as in Voldenort -- UL-I-N, also an Attorney with Davis,
Wight, Trenmaine, representing the Dairy Institute of
Cali fornia.

DR, SCH EK: Good norning, WIliam Schiek, SCGHI-E-K
Economi st with the Dairy Institute of California.

MR. DeJONG Janes Dedong, D-e, J-ONG Dairy Policy
Econom ¢ Anal yst for Hi | mar Cheese, dairy farner-owned
manuf acturer of cheese, whey, and m |k powder.

MS. HANCOCK: Nicol e Hancock, I'man Attorney with
Stoel Rives, I"'mrepresenting the California Producer Handl ers
Associ ation and Ponderosa Dairy.

MR. VANDENHEUVEL: Rob Vandenheuvel,
V-A-NDE-NHE-UV-E-L, here with M|k Producers Council.

MS. HANCOCK: | forgot to nention that when | cane back
from Boise this weekend, | brought sone |daho potatoes with me
because | couldn't bring any dairy products, but there's
actually no potato in the Idaho spud that is back there, so |
hope you all enjoy those.

JUDGE CLI FTON: Does anyone know if Ryan MItner is still
intown? Good. Al right. | mss ny chicks when they are
mssing, nmy little chicks. 1t is especially appropriate that |
use that word with Macho Ryan who rides a nmotorcycle and al
that -- captain Arerica as we know him

All right. Let's see. Let's start, we can do our ful
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prelimnary matters first.

M. Beshore, is that right, we can?

MR. BESHORE: Yes, absolutely.

JUDGE CLIFTON: Al right. Let's do all the announcenents
and prelimnary matters, beginning with those fromthe
enpl oyees fromthe United States Departnent of Agriculture.

M5. MAY: CGood norning, Laurel May with USDA. G ad to see
all of you here today. As you know, everybody that would |ike
tois -- anybody that would like to is welconme to testify at
this hearing. To do so, just let one of us know that you woul d
like to and we'll get you into the line up. |If you would like
to question any of the w tnesses who are appearing here, you
may do so by approaching the podium and the Judge w |
acknow edge you.

We are broadcasting via live audio feed, that's
accessi bl e at ww. anms. usda. gov/ | i ve.

The court reporter is recording and providing officia
transcripts of the hearing which are available as soon as she
can get themto us on an ongoi ng basis, and those can be vi ewed
at the AMS dairy website. Wen you get into the spot, you can
choose between transcripts or records, there's links for each.
And as of yesterday, | haven't checked |ast night, but as of
yesterday | think we were up to Exhibit 74 was avail able on
that website.

W have refreshnents in the back of the roomthat
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everybody is wel come to enjoy.

As best as | can recall, M. Schad was on the stand
yesterday, and we ended in the mddle of his testinony. And as
far as | know, that's where we're going to start again this
norning, but I will leave it to M. Beshore to give you nore
details about that.

JUDGE CLI FTON:  Who next has sone prelimnary matters and
announcenents? M. Beshore.

MR- BESHORE: So in ternms of schedule today and our | ast
day tonorrow, here's what it |ooks like: Dennis Schad will
conplete his rebuttal testinony this norning; after him we
have rebuttal testinmony from M. Hatamya; and after him we
have rebuttal testinmony from M. Garbani.

| fully expect all those can be acconplished today. W
do not have any other testinony today, but our testinony
tonorrow would be from M. Hollon and Dr. Erba, and those
statenents will be brief, on the short side in both cases, and
hence nmy optimsm

JUDGE CLIFTON: M. English?

MR ENGISH If -- this is Chip English -- if we have tine
after the Cooperatives three wtnesses are conpl ete today, we
are ready to go forward with Dr. Schiek in response to the
questions you asked | ast week, your Honor. |f sonehow that
doesn't get done today, obviously we'll do it tomorrow. But if

M. Beshore is correct about where things are and we end up
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wWth agap intine, we are prepared to help fill it.
JUDGE CLI FTON: Very good. W do not yet know whet her

we'll be finished tonorrow. W all would |ove that, but we
still need to determ ne whether we need to take additiona
evidence, particularly about the value of exenpt quota and
regul ar quota from anyone el se after we hear fromDr. Schiek
particularly, so that remains to be seen. But | think everyone
whose been participating all throughout woul d be delighted if
we can bring this hearing to a close tonorrow.

That brings ne to ny prelimnary issue, which is,
again, the transcript corrections and briefing schedule. |
t hought some nore about it and | want to throw somnething out
that | haven't yet said and see if it causes anyone heartburn.
That is, of course we expect initial briefs fromthe Proponent
briefs, of course. But | would like the understanding that
anyone may submt a reply brief, even if he hasn't submtted an
initial brief. There nay be soneone who just notices one flaw
and wants to address it. That would be great. W would |ove
to have the input of all thoughtful people who consider all the
briefs, and then perhaps would like to file a reply. So that's
alittle different fromnormal procedure.

Normal |y, the replies are reserved to those who file
the initial brief. But inthis case, | expect the initia
briefs, particularly fromat |east the Proponents of

Proposals 1 and 2 to be massive, and there would be no reason
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to expect others to do that kind of work at the beginning. So

think about it. [|'lIl ask for your responses to that later
M. English?
MR, ENGLISH. Chip English. | don't necessarily disagree,

your Honor, but | guess | would say nmaybe a couple of caveats.
First, anybody who is a Proponent of a Proposal shouldn't be
able to wait for a reply. And second, | would |ike the caveat
to be that the reply is really a reply and not, you know,
sonebody's first shot at sonething that prevents other people
who woul d otherwise reply. So | think that's -- with those two
caveats, | think, just ny initial reaction | see nodding.

MR. BESHORE: | agree with both points.

JUDCGE CLI FTON:  CGood.

MR, ENGISH Wth those caveats, | think we can probably
accept that.

JUDGE CLIFTON: Al right. Excellent. | agree with both
of those as well.

The whol e point of filing an initial brief is to expose
to everyone el se your argument, your thinking, your reasoning,
your dependence on certain portions of the evidence, and that
gives others a chance to evaluate that. So | like very much
your caveats, M. English. Al right.

So if, in fact, tonmorrow does turn out to be our |ast
day, then tomorrow | must set the deadlines. So be thinking

about how many days after the last transcript and exhibit are
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posted you would like to go forward with proposed corrections,
those would be just fromthe attorneys for Proposals 1 and 2,
and then another date thereafter for everyone el se to coment
on proposed corrections.

Then a deadline for me. You need to give me also a
deadline by which I would rule. And what ny ruling is call ed,
it is called the certification of the transcript, that's what
it's actually called, that's what its name is. But it also
specifies what exhibits were admtted and what exhibits were
rejected, so it's very brief. But it, then, is followed by
this opening round of briefs, and then the response or, |'m
going to call themreply, the reply briefs. M. Beshore?

MR. BESHORE: One other thought | had that kind of falls in
the sane area here in ternms of admnistrative wap up, and that
relates to Requests for Oficial Notice or Adm nistrative
Notice. Thinking about this, ny thought, or request would be
that those requests for taking admnistrative notice be done
with the first brief. That woul d provide an opportunity, if
there's any objections to them for those to be nade, but it
woul d al so, it would al so mean that we don't have to be, dwell
upon that issue, you know, tonmorrow or whenever before we
| eave -- we leave here. And | think it's, that's sonething
that can be handled in witten subm ssions. That's ny thought
and suggesti on.

JUDGE CLIFTON: M. English?
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MR ENGISH  Chip English. You know, yesterday, your
Honor, you asked a question for the, for those who were not in
t he room about how hard we're all working, and | want to
enphasi ze that notw thstanding the fact that we are Proponents
and Qpponents of proposals are fighting as hard as they can for
their clients, | think al nost every week, if not al nost every
dairy, there have been di scussions anong counsel. And so

M. Beshore alerted me of this before we got on the record

today. | think that is really laudatory. | think it is not

sonet hing that happens in a trial-like setting very often. |
want to thank M. Beshore for that, | think he has done it as
well, I know Ms. Hancock has, so | want to say | had a chance

to think about it, and | agree with M. Beshore. Even though
we have created the list, but the fact of the natter is, as you
wite the brief you are going to cone forward and say, "You
know what? | wish | had taken official notice of that." And
so | think that it is highly appropriate to think in those
terms. So | just want to put that out and we can tal k about it
sone nore |ater, but | agree.

JUDGE CLI FTON: What that remnds me of is the fact that we
al ready addressed this issue of a like issue earlier. And that
is, that | amnot the trier-of-fact, so you don't need ne to
say whether we will take official notice or not, because the
Agricultural Marketing Service can do that with the help of

Counsel. Just as it is they who will rule on M. English's
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notion that an adverse inference be made or taken with regard
to evidence that was not presented. So this would be a perfect
way for the Request for Oficial Notice to be made. |t can be
done thoughtfully as you prepare your briefs, it ensures the
accuracy of what's being requested.
| had said before that if you were asking for officia
notice of sonething | wanted a copy of it in the record. So
we tal ked about the exceptions to that, there are many
exceptions. Exceptions such as USDA web sites and ot her
commonly relied upon official pronouncenents. | would think
the California Department of Food and Agricul ture website woul d
be anot her one where you wouldn't need to put into the record a
pi ece of paper that shows what was, where that website is found
or what was on it at a particular day. So you could al so dea
with that issue in your briefs, and if you have a nore obscure
docunent that you are asking official notice be taken of, you
can append it to your brief and then it wll be, ultimately the
Secretary, but initially the teamfrom Agricul tural Marketing
Service of the USDA that determ nes whether to take official
notice or not. So | like it.
All right. Are there any other prelimnary matters?

Ms. Hancock?

MS. HANCOCK: Nicole Hancock. | have talked to nmost of you
about this, but just to naybe get it and nmake sure everybody is

on the sane page. The producer-handlers are planning to put on
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a wtness tonorrow that will deal or talk about exenpt quota
evaluation. Sone of it wll be dependent on what we hear from
Dr. Schiek as whether it will determ ne whether or not we can
get it all on tonorrow, but our planis we will be brief and
put it in the record tonorrow. And we have alerted the USDA
that hopefully this means there is no need for anybody to
reserve any dates in Decenber, so | just want to nake sure
ever ybody knew.

JUDGE CLI FTON: There's another issue. And that is that I
asked yesterday that AMS would make it clear how they al so want
to be given copies of things |ike proposed corrections to the
transcript, briefs, and so on. And | wuld Iike to hear from
them at sonme point today, but | also overheard them di scussing,
and | want to bring up an issue that | forgot to bring up
yest er day.

If you send regular mail to the Hearing Cerk's Ofice,
it is diverted for irradiation. This is left over fromthe
Ant hrax problemthat killed people. So they are stil
protecting us fromAnthrax. The problemwth that is your
subm ssion could be del ayed by weeks. And when it arrives, it
has been antiqued, and it is brittle, and it makes my hands
itch, whatever it is they do with it. So please don't use
ordinary mail to submt a brief. It will mss deadline because
the deadline is not when you nmailed it, it is when it arrives

and it is file stanped by the Hearing Cerk. So you do not
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want to be late.

So one way you can prevent that, you can't, these
subm ssions you cannot either Fax or e-mail to the Hearing
Clerk, because they wll be too large. They will just be, they
can't handl e anything but very short subm ssions for the
official filing.

Now, a commercial delivery service such as Fed Ex, UPS,
or the like, can be used to solve this problem but even there,
you know, do not wait until the last mnute to send it or you
may mss the filing deadline.

l'"mgoing to read into the record the address to which
docunents should be sent to the Hearing Clerk, whether you
deliver them by hand or courier, or whether you Fed Ex or UPS
them this is the place they go.

Hearing Clerk's Ofice, United States Department of
Agricul ture, Stop 9203, South Building, Room 1031, 1400
| ndependence Avenue Sout hwest, Washington, D.C, 20250-9203.

If you want to tel ephone the Hearing Clerk's Ofice to
confirmrecei pt of your subm ssion, the general phone nunber
for the Hearing Cerk is (202) 720-4443.

If you want to arrive at the South Building in
Washington, D.C., to hand deliver your docunents and you need
to be escorted to the Hearing Clerk's Ofice in order to file
them at the Security Guard station you call for the escort to

the Hearing Cerk's Ofice, (202) 720-4443.
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The filing hours for the Hearing Cerk are essentially
9:00 am to 4:30 p.m, the office is manned both before and
after that, but that's when they accept filings, 9:00 a.m to
4:30 p. m

Al'l right. Wo has anything el se additional as a
prelimnary matter? M. My?

M5. MAY: So in response to your request, we have an
address for delivery. W accept your briefs and coments in
el ectronic and hard copy form if you, as long as the
el ectronic copies are no bigger than 20, as longs as the --
sorry, electronic copies -- or electronic subm ssions can't be
| arger than 20 megabytes, just because our systemwon't accept
that, so you mght have to break into smaller chunks if you are
pl anni ng to send sonet hing bigger than that.

Anyway, you can send it to our AMS Dairy Comment
E-mail, and that is ansdai rycoment s@uns. usda. gov, or if you
want to use a courier service, as Judge difton suggested, to
ship in a hard copy, you can send it to: WIIliam Francis,
Director of the Order Fornul ation and Enforcenent Division
USDA, AMS Dairy Program Stop 0231, Room 2969 South, 1400
I ndependence Avenue, Sout hwest, Washington, D.C, 20250-0231.
And WIIl"'s personal cell phone nunber is (202) --

JUDGE CLIFTON: This is actually not personal, this is just
his direct |ine.

M5. MAY: This is a nunber so if you need to get sonebody
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to cone and escort you, (202) 720-6274.

JUDGE CLIFTON: If you don't mnd, | wuld Iike you to say
all of that one nore tine.

MS. MAY: The whol e address?

JUDGE CLI FTON:  Yes.

M5. MAY: WIliamFrancis, Director, Oder Fornulation and
Enf orcenent Division, USDA, AMsS Dairy Program Stop 0231, Room
2969 South, 1400 | ndependence Avenue, Sout hwest, Washi ngton,
D.C., 20250-0231. And the phone nunber is (202) 720-6274.

JUDGE CLI FTON:  Now, Ms. May, the proposed transcript
corrections will all be posted on the sane website where we
al ready have exhibits and transcripts?

M5. MAY: | believe so, yes.

JUDGE CLIFTON: Al right. And briefs will also be posted
at that very sanme place?

MS. MAY:  Yes.

JUDGE CLI FTON: Ckay. M. English?

MS. MAY: Do those not also get posted at the regs. gov
website? | think we are supposed to upload those.

MR. FRANCIS: Yes, but there's a |ag.

MS. MAY: True.

JUDGE CLIFTON: M. English?

MR. ENGLI SH: Chip English. And this m ght have been sort
of understood, but I'mtying now, going back to the official

notice and briefing and the idea that soneone could file a
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reply brief without having filed an initial brief. And | would
note that if someone wishes to take official notice, | think
under the Rules of 900.8(c)(5) that anybody who wi shes to take
official notice would need to do so in an original brief,
because the Rule requires that if a person shall be given
adequate notice after hearing or subsequent thereto, of matters
sotos, and shall be given adequate opportunity to find that
such facts are inaccurate or are erroneously noticed. And so
it does seemto ne that a caveat would be that if you wish to
take official notice, it would have to be in an original brief.

JUDCGE CLI FTON: CGood. Thank you. | agree with that, so
does M. Beshore, he's nodding his head yes. That's excellent.
Thank you. Al right. M. WVl ahos?

MR. VLAHOS: John Ml ahos. Your Honor, for some of us whose
witing skills are sonewhat sloth-like, keeping up with the
various addresses was rather difficult. | wonder if they could
be posted or maybe even a handout tonorrow, so that we nake
sure that we all have the right addresses and the right
numbers.

JUDCGE CLI FTON:  Yeah, of course, before you have to do
anything you wll have a copy of the transcript that has this
init, but we'll repeat it again tomorrow. So bring your notes
fromtoday and you can fill in. | could also have Ms. May read
it one nore tine, would that hel p?

MR. VLAHCS: Tonorrow woul d be fine.
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JUDGE CLI FTON: Business cards are hel pful because that way
there's nuch less to wite. You may still have sonmething to
wite. Thank you.

Are there any other announcenents or prelimnary
matters? There are none.

M. Schad, welconme back to the w tness stand.
M. Schad, you renain sworn. Please, again, state and spel
your nare.

MR. SCHAD: M nane is Dennis Schad. D-E-N-N-1-S
S-CGHA-D.

JUDGE CLI FTON: Thank you. M. Beshore, you nay proceed.

CONTI NUED DI RECT EXAM NATI ON
BY MR BESHORE:

Q Yes. So, M. Schad, when we left off yesterday you had
conpl eted the presentation of Roman Nuneral VII of Exhibit 185,
your rebuttal testinony. And so now you may begin, and pl ease
do, with Roman Numeral VIII on page 12.

A VIll. Cooperative Response to Dairy Institute Proposa
Concerning I ncreased Shrinkage Allowance in 7(b) Plants

Dairy Institute provided four w tnesses,
Mssrs. Herbein, Zolin, Meek, and Suever to testify in support
of a proposed change to Section 1051.43 to accomuodate
purported excess shrinkage in Section 1051.7(b) plants.
M. Herbein provide a study of dairy plants represented as

federally pooled 7(b) plants and plants pool ed on the
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California Order. The witness testified --

JUDGE CLIFTON: M. Schad, what you said neans exactly the
same as what's printed, but sonetines it's not good when you
skip words. So | just want to you slow down.

MR SCHAD. (kay.

The witness testified --

BY MR BESHORE:

Q o back and so we don't skip any words, and re-read the
sentence beginning wth M. Herbein

A M. Herbein provided a study of dairy plants
represented as federally pooled 7(b) plants.

Q Section 7(b)?

A I'msorry?

Q You mssed a word.

A.  Federally pooled Section 7(b) plants and plants pool ed
on the California State Order.

Q Thank you.

A. The witness testified that the 19 plants manufact ured
Ext ended Shelf Life (ESL) or aseptic m |k products.
M. Herbein's cross-section study "Shrinkage,
U tra-Pasteurized, and Aseptically Processed MIk at 7(b)
Dstributing Plants,” (Exhibit 84) included at |east six
plants: Saputo (Frederick); Saputo Friendship; Mirray;
Newi ngt on; \Wite Bear Lake, and Frazier that are not pool ed

distributing plants, and therefore, not subject to the
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shrinkage provisions of Section 1000. 43,

Dairy Institute witnesses also cited Table 18 of
Exhibit 9, Total 7(a) and 7(b) Plants with Excess Shrinkage,
Al Oders - January 2009 - June 2015. While Dairy Institute
W t nesses insisted during the hearing that California data was
needed for a California decision, no California plants were
included in the USDA st udy.

ESL products are val ued-added products and shoul d not
be granted excessive shrinkage consideration under the
California O der.

IX. Simlarities Between California and Carolina Promnul gations

I n observing the 30-some days of this hearing, | am
struck with the simlarities between this pronul gation hearing
and the Carolina promul gation decision
(55 Fed. Reg. June 22, 1990, page 25601) in 1990. Like the
Proponents of Proposal 1, the dairy farners in Carolina
testified that the Carolina Oder shoul d adopt the national
manufacturing price levels for Class Il and 111, at that tine
the Basic Formula Price (BFP). While describing the
determi nation of the nmonthly BFP in detail (Ibid. at
Page 25641-3), the Secretary took official notice of Class II
Fi nal Decision (1982 and 1989) to determ ne the new O ass ||
price.

Q The new -- read that --

A, The new Order's Cass Il price.
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Q Thank you.

A, The new Order's Cass Il price (lbid. Page 25641). The
Secretary also relied on previous Federal Order decisions to
determ ne the classification of ml|k based on its use
(I'bid. Page 25634). As noted in ny previous testinony, the
Secretary rejected a proposal that would continue the Carolinas
State Order pricing of butterfat that conflicted with the
butterfat price in adjacent Federal Oders, citing previous
FMVO deci sions (1bid. Page 25643). The inportance of aligning
the Cass | differentials in the Carolina Order and existing
Orders was also noted (Ibid. at Page 25639-40). The Carolina
Order also provided for an other than uniform producer pricing
system through the approval of a base-excess plan in the new
Order (Ibid. at Page 25643).

JUDCGE CLIFTON: Now, let me stop you. You read that as
“producer pricing systenf is that the same as what is witten
here "producer paynent systeni?

MR SCHAD: |'Ill read it again.

The Carolina Order also provided for an other than
uni f orm producer paynent systemthrough the approval of the
base excess payment in the new Order (I1bid. at Page 25643).

JUDGE CLI FTON: Thank you. And while | have got you
interrupted, | would like to go to the, up many lines to the
fourth line of this section, Roman Nuneral |X  The way you

read that line, you said that the California, excuse ne, that
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"the Carolina Oder should adopt the national manufacturing
price levels for dass Il and IIl". Wuld you like us to
insert "should" in the record copies?

MR, SCHAD: Yes.

MR, BESHORE: Yes

JUDGE CLIFTON: Al right. We will do so. Thank you. You
may proceed.

MR. SCHAD. The Carolina pronul gation decision also
addressed an issue that is, in ny opinion, very germane to this
proceeding. A handler, Coburg Dairy, proposed a nodification
to the provisions to the Carolina Order that charged a handl er
the difference between the Class IlIl and Class | price for a
non-fluid mlk -- for a non-fluid mlk product reconstituted
into a fluid mlk product. The w tness observed that it would
be likely that any reconstitution that would occur at the tine
of the 1989 hearing, would be the result of a reverse osnosis
manuf acturing process. The witness stated that such
concentrated m |k product would be priced as Class Il in nost
Federal Orders, causing a pricing conflict.

The Secretary rul ed:
The reconstitution charge adopted in the Carolina
O der is the sane as the one applicable in nost
ot her Federal Orders. Thus, if the reconstitution
charge were nodified in the Carolina Order, there

woul d not be uniformty of classification of the
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reconstituted mlk product with the other Federal
Orders. It is concluded, therefore, that a
reconstitution charge at the difference between
the dass IlIl and the Class | price shall apply
until such time that this issue can be reviewed on
a national basis.

And I wll put the citation, which is not in the text,

it is (Ibid. 25637).

JUDCGE CLI FTON: Let ne repeat that back and if | have it
right, Ms. Elliott will show that on the record copy.
I bid, 25637.

MR. SCHAD: That's correct.

JUDGE CLIFTON: Al right. Cood.

MR. SCHAD: Sone of the issues raised by the Proponents of
Proposal 2, including: the appropriateness of conbining both
bl ock and barrel cheese prices in the DPRSR --

MR. BESHORE: Yeah, we have got that wong.

MR. SCHAD: The NDPSR. Can we change that?

JUDGE CLIFTON:  Are you sure?

MR. SCHAD: National Dairy Products and Sal es Report, yes.

JUDGE CLIFTON: National Dairy, so it has to start with N,
that's the problem

MR BESHORE: Yes. NDPSR

JUDGE CLIFTON: NDPSR. | think, Ms. Elliott, the easiest

way W ll just be to strike what's there and just wite "NDPSR',
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both on this line and the follow ng |ine.

MR BESHORE: Yes.

M5. ELLIOIT: kay.

MR SCHAD. 1'll read the sentence again

Some of the issues raised by the Proponents of Proposa
2, including: The appropriateness of combining both block and
barrel cheese prices in the NDPSR survey, regional pricing of
commodi ties included in the NDPSR, strike what's there and put
NDPSR

The appropri ateness of conbining the manufacturing cost
of plants both within and beyond California's borders to
determ ne a product formula nmake al | ownances have been addressed
in previous Federal Oder hearings, which is not to say the
Secretary could not notice those issues in a future hearing.
O hers, such as increased shrinkage all owance in
Section 10. .7(b) plants and a review of whey pricing have not
been addressed in the national hearing. It should be noted
that the Carolina Order was not suspended until a nationa
hearing to could be held to resolve the issue of price
conflict, nor should a California Order be so del ayed.

MR, BESHORE: (kay. That conpletes your presentation of
your testinmony in Exhibit 185. Do you have, | think we have
already referred to, and described the exhibits in 186. Do you
have anything to add at this time, M. Schad?

MR. SCHAD: No, | don't.
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MR. BESHORE: Ckay. Very good. M. Schad is available for
cross-examnation. | would nove the adm ssion of 185 and 186.

JUDGE CLIFTON: Al right. So let nme clarify, on Page 14
of 185, are we to |eave the section nunber on the fourth |ine
up, blank as it is?

MR, BESHORE: Yes.

MR, SCHAD:. | was just leaving it open. |t probably could
be referred to Section 1000.

JUDGE CLIFTON: It could be what, Section 1000 or something
el se?

MR, SCHAD: Yes.

MR BESHORE: O 1051, | think the blank is intended to
refer to any Order relating to 7(b).

JUDGE CLIFTON: Al right.

MR. SCHAD: And that was ny intention.

JUDGE CLIFTON: Al right. Good. And then there's one
word | think we need to strike to conformw th the way you read
the sentence on the previous page. This is Page 13, the |ast
full sentence starts out, three lines up with, "the w tness
observed" and on the next line after the word "occur" you read
it in such way that we would strike in "IN'. So |ook at it,
M. Schad, and see if that's what you want us to do.

MR SCHAD. And, yes, please.

MR BESHORE: Yes.

JUDGE CLIFTON: So we'll strike "IN'.
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MR, BESHORE: Thank you, your Honor.

JUDGE CLI FTON:  You're wel come. Does anyone wi sh to
question M. Schad before determ ning whether you object to the
adm ssion into evidence of either Exhibit 185 or 1867?

M. English?
VO R DI RE EXAM NATI ON
BY MR ENGLI SH.

Q Good nmorning. Chip English.

This is exclusively with respect to Exhibit 186. And
exclusively as to Cooperative Exhibit 12.H there's no nunber
pages, but this is The Average Wol esal e Delivered Price of 40
Pound Bl ocks of Cheddar Cheese in LTL Lots.

JUDGE CLIFTON: Al right. Let us figure out howto find
it. Can you help us find it, M. English?

MR ENGISH Wll, it is the page before the four graphs
at the end, so it is the fifth to the last, | think it is four.
| counted wong, sorry. Yeah, it is the fifth to the |ast
page, so it is the page before the four graphs with the bl ue
lines. It is tw colums at test, Wsconsin and West Coast.
BY MR ENGLI SH.

Q Good norning, M. Schad.

A.  Good norning, M. English.

Q So for this chart, this the Wsconsin colum, that is
the col umm where the whol esal e deliveries are made, correct?

A. Delivered.
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Q Delivered, correct? That's correct?

A. In both colums it's delivered.

Q Yeah. So do you -- do you know from Dairy Market News
or fromyour chart, where the plant, the first plant that
produced the product is |ocated?

A, No.

Q Do you know where precisely in Wsconsin, the Wst
Coast the deliveries are made?

A, No.

Q These are whol esal e sal es, correct?

A Yes, as listed, yes. As noted.

Q Gkay. So they could be sales after we have heard the
word converters, correct, in this hearing?

A No, | think they are -- | think Dairy Market News calls
cheese plants in order to get these nunbers.

Q Ckay. You are not aware that according to Dairy Market
News that there could be as many, in fact, at least three title
changes before this data is put together?

A I'"'mnot aware of that.

Q Do you know for a fact that the Dairy Market News is
| ooking at, | nmean, the title is Average Wol esal e Del i vered
Price, it doesn't use the word "plant," do you know for a fact
that it's related to sales by plants?

A, That's ny understanding that Dairy Market News calls

pl ants, survey plants.
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Q Do you know what the distance of delivery is, |ike
what's the | ongest distance for the Wsconsin colum for the
delivery?

A. | do not know.

Q Do you know the |ongest distance for the West Coast
col um?

A. | do not know.

Q Do you know the shortest distance for the Wsconsin
col um?

A. | do not know.

Q Do you know the shortest distance for the Wst Coast

col um?
A. | do not know.
Q Do you know the average di stance, or | colum?
A, No.
Q Do you know the transportati on cost?
A No.
Q Do you know what the mninumsize load is to qualify?
A. Less than a carload. Al that's listed in Dairy Market

News is |ess than a carl oad.

Q Ckay.

JUDGE CLI FTON: Less than a car, all right, whichis a
truck?

MR, SCHAD: Yes.

MR ENG.I SH:  VWich is I ess than how nuch?
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MR, SCHAD: 40, 000 pounds, my under standi ng.
BY MR ENGLI SH.

Q It's not your understanding that Dairy Market News uses
| oads ranging from1,000 to 5,000 pounds?

A, No.

Q D d you conpare these colums to what is reported to
NDPSR for a week?

A, No, | thought they were |ike conparisons, that's why |
i ncl uded them

Q Well, you say they are like conparisons, but as we
di scussed earlier in this proceedi ng, the NDPSR --

A No, I'msorry, I"'msorry, if | mght interrupt you,
there were |ike conparisons, they were on the sane page, Dairy
Mar ket News West Coast and West Coast and Wsconsin. | was not
conparing themto NDPSR

Q And you agree they are different from NDPSR, which is
FOB plant or storage facility, correct?

A Say that again?

Q NDPSRis FOB the plant or a storage facility, correct?

A. | believe that's correct.

Q kay. Going back to an earlier question, do you -- do
you have any reason to believe that these would include only
first sales of product, as with the NDPSR?

A Again, it's ny understanding that Dairy Market News

surveys dairy plants.
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Q If these were second or even third sales, that would
i ncl ude upcharges, correct? In interimtransactions?

A. | don't know the answer to that question.

Q So this is 40 pound bl ocks of cheddar. Do you know
what ki nd of 40 pound bl ocks of cheddar are included in either
col um?

A. | would think that 40 pounds of cheddar in both col ums
woul d be simlar.

Q Do you know whet her the products could include products
that m ght be aged nore than 30 days?

A | would assune that the Dairy Market News is asking the
simlar questions to West Coast plants as well as Wsconsin
pl ants.

Q | understand. But do you have any know edge comparing
to what is reported to NDPSR of whether it's the same kind of
cat egory?

A. | did not conpare this to NDPSR

Q Do you know what products are included in each col um?

A. 40 pound bl ocks of cheddar, as noted.

Q Could they be 40 pound bl ocks of cheddar that don't
neet the reportable standard for NDPSR?

A. | don't know the answer to that question.

Q Are you aware of statenents made that price quotes nay
be as much as 30 or 50 cents higher than FOB prices?

A No.
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Q That's all the questions | have, your Honor

JUDGE CLIFTON: Are there any other questions for M. Schad
bef ore you determ ne whether you object to the adm ssion of
these exhibits? Are there any objections of the adm ssion into
evidence of Exhibit 185? There are none. Exhibit 185 is
admtted into evidence.

(Thereafter, Exhibit 185, was
received into evidence.)

JUDGE CLIFTON: Are there any objections to the adm ssion
into evidence of Exhibit 186? M. English?

MR, ENG.I SH:  Your Honor, | object to Exhibit 12.Hin
Exhibit 186. The witness doesn't know the basis for many of
the nunbers. He says it's relevant to conpare Wsconsin and
West Coast, but he doesn't know where the plants could have
been | ocated, so by definition, the plants showing up in the
W sconsin columm coul d include the cost of delivering from
plants in California. In fact, we have had testinony of sales
fromCalifornia plants to converters in Wsconsin. And, you
know, at some point data becones neaningless. And in this
particular instance the w tness' nunber of answers of "I don't
know' just constitute a point where the nunbers are neani ngl ess
and | don't think they are relevant and | object.

JUDGE CLIFTON: M. Beshore?

MR. BESHORE: Well, we have heard a | ot of

cross-examnation. | don't think it has anything to do with
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adm ssibility. These are Dairy Market News published price
i nformati on, which have just been assenbled in 12.H They are,
I''m | ooking at the Annual Publication, USDA AVS Dairy Market
Statistics 2014 Annual Summary, Page 42, and you know, 41, |
guess, 43, whatever, they are AVS nunbers. They are AMS
publ i shed nunbers. The details are described in the AVS Dairy
Mar ket Statistics Publications, which is a conpilation of the
Dairy Market News weekly publication. It is perfectly
admi ssi bl e and argunment can be nade about the significance of
it.
JUDCGE CLIFTON. | agree with M. Beshore. Evidence is not
necessarily true, evidence is not necessarily hel pful.
Nevert hel ess, over objection, the entire Exhibit 186 is
admtted into evidence.
(Thereafter, Exhibit 186, was
received into evidence.)
JUDGE CLI FTON: Now, |et us begin questions for M. Schad.
Wio would like to start? M. English, thank you.
CROSS- EXAM NATI ON
BY MR ENGLI SH.
Q Good norning, again, M. Schad.
A.  Good norning, again, M. English.
Q Are you famliar with the Texas Cooperative Extension
for Texas A and M University systenf
A No.
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Q So if they published a report that details how Dairy
Mar ket News collects the data that is in 12.H you have never
seen that?

A.  No, | have never seen a Texas A and M publication.

Q kay. And if contrary to your statement it is stated
that Dairy Market News contacts cheese nanufacturers and
whol esal ers throughout the United States to create the LTL
report, would that change your statenment about what kind of
sal es are included?

A, Wien was this study dated?

Q Looks like it's August of 2003.

A. 20032

Q Yes.

A | would say that it would be true in 2003.

Q Have you done anything to check with Dairy Market News
to see whether they have changed what they do to report that
dat a?

A, No.

Q Solet's turn first to Page 8 of your testinony. And
Exhibit 185, what | would call the first full paragraph of the
second paragraph on the page carry over, and you have the
sentence there, sir, "As California finds inappropriate for a
CSO Order to adopt make allowances directly fromthe CDFA
manuf acturing survey, so should the California Federal FMVO "

Correct?
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That's what | wote.

Yes.

> O >

That's the conclusion of the preceding.

Q Isn't it afact that the California Dairies as recently
as md-2014, asked CDFA to use the nost recent CDFA
manuf acturing cost study and the actual results to set nake
al owances in California?

A.  Read that again.

JUDGE CLI FTON:  Your voice dropped, please.

MR. SCHAD: The whol e sentence, please, Chip.

MR, ENGISH | understand, I'msorry, just alittle
congest ed today.
BY MR ENGLI SH.

Q Isn't it a fact that CDI, California Dairies, as
recently as md-2014, asked CDFA to use the nost recent CDFA
manuf acturing cost study to set California' s make al |l owances at

the actual rates of the manufacturing cost survey?

A I'mnot -- I"'mnot representing CDI. | wasn't at that
hearing. | can't -- | can't testify whether that's a fact or
not .

Q Have you ever attended a CDFA hearing before?

A, Once.

Q Wich one?

A, Wy back, just after Paul left.

Q That would be Paul Christ?
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A, That would be Paul Christ.
Q You and | knew who we're tal king about, correct?
A Yes.

Q Al right. Now, you are saying USDA should not use the
CDFA study on Page 8, but when | look at your Exhibit 12.Gin
Exhibit 186 --

A 12.G

Q 12.G so one page in front of the one we were just
| ooki ng at.

A, 12.G yes.

Q kay. And so when | look at 12. G and | | ook under
cheese, and your own testinony yesterday was that USDA did use
the results of the manufacturing survey from 2006, correct?

A M testinony in the previous paragraphs noted that CDFA
did not just list -- |lift off a weighted average price and plug
it into the formulas. They may have sonetines, but they, ny
testinmony -- ny testinony previous, quoted the CDFA peopl e at
the 2000 hearing, said that they did not and that it was, it
was a point of policy.

Q Ckay.

A, | was just trying to nake the point that CDFA does not
just take the weighted average and plug it in. They may, the
result may be the sane, but they do things in between | ooking
at the wei ghted average nunber and determ ning what the product

price formula nmake al |l ownance woul d be.
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Q Ckay. Thank you. M question, sir, was that, in fact,
| ooking at Exhibit 12.G didn't USDA in 2007 or 2008 take the
2006 data fromthe CDFA's study and plug it in?

A. | would think that they -- that they reported the sane
number. My guess is that there was a policy decision to do
that, and it was not just a copy one nunber here, copy one
number there. That there was deliberations within the AVS
before. |I'mnot saying it can't ever be done, but |'m saying
that there's a process between the two.

Q And |I'masking you, sir, when you say USDA shoul dn't do
that, and you said | guess they did sonething, isn't it
nonet hel ess a fact that in the end, using Exhibit 12. G that
that's exactly what USDA, the result was, to take the CDFA cost
number from 20067?

A, The result? The result, yes. But | was having problem
wth the characterization of plug, of the word "plug".

Q | apologize for the plug. Nonetheless, that's what
USDA did. For whatever reason, that's what they did, correct?

A, That's the result, yes, | agree.

Q And that result is based on 2006 data, correct?

A Yes, | believe that's it.

Q So we at |east have 2011 data. Wiy not use at |east
2011 data, which is nore up-to-date?

A. At a national hearing, USDA may want to do that.

Q Doesn't Land O Lakes believe that USDA shoul d use the
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nmost recent cost studies to set make al |l owances?

A W put a -- we did not, we supported a proposal in the
| ast make al | owance hearings to do that. Actually, we
supported two of them one was a fuel adjuster as well as a
proposal to ask USDA to do nanufacturing cost surveys that the
Department term nated those proposals.

Q Gkay. But you agree that was Land O Lakes' position
then, correct?

A Land O Lakes supported that position, yes, those
proposal s.

Q ay. And | have -- can | have a document marked?

JUDGE CLIFTON: |I'msorry, what did you just say?

MR ENGLI SH | want a docunent marked.

JUDGE CLI FTON:  You want a document marked. Yes. Wiile
the docunent is being distributed, Ms. Elliott, | believe we
wll be marking this as 187. Do you agree?

MS. ELLIOIT: That's correct.

JUDGE CLI FTON: Thank you this will be Exhibit 187.

(Thereafter, Exhibit 187, was
mar ked for identification.)

JUDGE CLI FTON: Pl ease raise your hand if you still need a
copy. It appears the docunent has been distributed.

M. Schad, would you |ike a nonent to reviewit?
MR SCHAD: | think it would take quite a few nonments,

given the nunber of pages, but maybe we can see where
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M. English wants to go with this first.

JUDGE CLIFTON: Al right.

MR. ENGLI SH  Your Honor, what | have distributed as
Exhibit 187 is a conbination of three docunents. The first
docunent, front and back, on the first page is a letter
addressed to Dana Coal e, Deputy Adm nistrator of USDA AVS Dairy
prograns, plural, Septenber 27, 2005.

JUDGE CLI FTON:  And you noted when she introduced herself
today she used the plural. | think that's pretty
aut horitative.

MR. ENGLI SH: Well, naybe if we get done tonorrow, we can
ask about the S, but -- anyway, the first two pages are a
letter witten by Dennis Schad, Land O Lakes Director of
Regul atory Affairs, to the Department, that is a request for
energency hearing on Class Ill and |V nake al |l owances. The
next part of the exhibit is testinony of Dennis Schad, dated
January 24th, 2006, twelve pages. And the last part is
testinony of Dennis Schad on behal f of Land O Lakes,

February 26, 2007, which is a seven-page statement. And |I'm
actually hoping to be relatively brief, your Honor.

MR SCHAD: |'msorry?

MR ENGLISH. | was explaining to the Judge, but also to
you, M. Schad, |'mhoping to be relatively brief about this.

JUDCGE CLI FTON: He tal ks very fast, doesn't he, M. Schad?

MR. SCHAD: He does. It nust be Maine, it can't be
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Virginia.
MR ENGLISH: O Cernmany.
BY MR ENGLI SH.

Q Does this document | ook to be authentic, M. Schad?
Each one has your nane on it. Do you recognize thenf

A, That's ny signature on the first one. On the other two
are transcripts, or well, one is.

Q | think they are the actual exhibits, so it is not the
transcript so nuch as the prepared testinony.

A Yes. And yes, | would -- | would certify them | guess
as being m ne.

Q kay. And these represented the official position at
the time, of Land O Lakes with respect to, at |east for that
proceedi ng which you thought USDA shoul d do?

A Yes.

Q kay. Actually, it's, your Honor, that's all | have.
| would like to nove their adm ssion.

JUDGE CLIFTON: Al right. Does anyone wi sh to question
M. Schad before determ ning whether you object? No one. |Is
there any objection to the adm ssion into evidence of
Exhibit 187? There is none. Exhibit 187 is admtted into
evi dence.
(Thereafter, Exhibit 187, was
received into evidence.)

BY MR ENG.I SH:
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Q So to the extent that, at least in that proceeding
Land O Lakes position was that make al |l owances shoul d use the
nost recent data available, | think, let nme say first, has the
posi tion changed overall?

A. | would say no.

Q ay. |If -- so let nme see then, if | can characterize
what | think you are saying, is that the overall policy hasn't
changed, but | understand your position to be the tine to take
that out is not at this proceeding but would be at a future
national hearing; is that correct?

A. In all of these things were Exhibit 187 were relative
to a national hearing, yes.

Q Ckay. So let me turn to your discussion about Carolina
for a nonent. First, what's the relative volumes of mlk
produced in Carolina to California?

A | would -- | don't know the answer, but | would
characterize it California is much bigger than the Carolinas.

Q And --

A Is that adequate?

Q Yes.

A.  Thank you.

Q And relative to the decisions as recent as 1989, the
Carolina Order was adopted in 1990, correct?

A As far -- yes. Yes.

Q Relatively contenporaneous wth any decisions com ng
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out in 1989, correct? To the extent USDA came out with a
pricing policy in 1989, the Carolina adoption in 1990 was

cont enpor aneous, al nost cont enpor aneous W t h what ever USDA did
in 1989, correct?

A Yeah, 1990 foll ows 1989.

Q kay. And what USDA did at that tine was, for
manufacturing prices, adopt the national policy of the Basic
Formula Price, correct?

A, In the Carolina Oder, yes.

Q Ckay.

A That's --

Q Now, while there was an adjuster in the Basic Formula
Price for product values, the Basic Fornula Price was
nonet hel ess based upon a conpetitive price series, correct?

A Yes.

Q Ckay. And |ooking at what was going on in the
Carolinas, vis-a-vie a Departnent decision to nove forward
W t hout staying for whatever reason for national hearing, both
North Carolina and South Carolina had, due to Federal and State
court decisions, lost the ability to price mlk comng from
outside, and at |east also as to one of them prices inside,
correct?

A. | don't understand your phrase national hearing wthin
t hat question.

Q Well, okay. You testified that you found it rel evant
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that in the Carolina proceeding USDA did not decide to hold off
putting in the Carolina Oder until it could have a national

hearing to adjust any prices, correct?

A Wll, | was -- | was opining --
Q Yes.
AL -- onthe -- on the fact that there was a -- there was

a question brought up by a handler at that hearing that brought
up a price conflict, and that the Secretary neverthel ess

deci ded as he decided on that conpensatory payment issue, and
said that this, this issue would be best brought -- if |
characterize this, as |language, his real |anguage is in ny
testinmony -- said that it would be best brought up in a
national hearing. That's -- that was ny -- and | don't know
where you are going to with the --

Q Well, where I'mgoing with that is, isn't it the case
that the record of the Carolina pronul gation hearing
denonstrates, and is based upon the idea that both states of
North Carolina and South Carolina had, as a result of judicia
decisions, lost the ability to price significant vol umes of
mlk?

A. I'mnot sure of the word significant, but, yes.
nmean, that question in itself, and with no relation to the
ot her point of the national hearing, | agree to that, yes.

Q Well, that m ght have inpacted the Secretary's decision

about whether or not to wait for a national hearing, right?
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A No, | think he was -- he was -- | say they are two
different issues. You are bringing up the interstate pricing
of mlk inthe Carolinas and the loss of ability of each of the
states to price interstate novenents of mlk, and the other
question about conpensatory payments, |I'mnot sure | see the
| anguage.

Q Wll, would it not maybe go to the urgency of the
Departnent needing to nove in an area where there's literally
lost the ability to price mlKk?

A. | don't know the answer to that. | don't, didn't read
that in the decision.

Q Wuld you al so agree that the question of reconstituted
mlk in the schene of things was pretty small in the Carolina
Orders?

A. | don't know the answer to that question.

Q Gkay. You're aware that, in fact, USDA did have a
national hearing the sane year that it issued the Carolina
decision in 1990, correct? So-called 43-day hearing?

A Yeah, that was on Class | differentials.

Q No, I'mtalking about the 43-day hearing was much nore
than the Class | differentials, wasn't it?

A. | wasn't involved in that one.

Q Are you aware that one of the few changes made on a
national basis fromthat proceeding was to adopt a provision

for dealing wth the reconstituted mlk issues?
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A | did not know that.
Q Gkay. It happens to be in now fanpus Section 76,
Paragraph D. Do you know how many handl ers have ever used

76(d) after it was adopted fromthe 1990 hearing?

A, No.

Q Ckay. If I told you zero, would you disagree?

A 1'd just like to know how you know t hat.

Q Unfortunately, | can't be cross-examned. | think

actually there m ght have been a question earlier in the
proceeding fromUSDA. So let's go now to Pages 5 and 6 and
your discussion with the heading, the Limted Financial Effect
of Depooling in Federal Orders. So I'mgoing to confess sone
confusion about this section. |If thereis alimted financia
effect of depooling in Federal Orders, why did the industry ask
USDA, and why did USDA go to seven or maybe as many nine
hearings after Federal Order Reformin nultiple orders to put
in provisions regarding repooling restrictions in order to dea
wth the fact that there was a lot of mlk that was not being
pool ed and effectively was depool ed?

A M study, ny cost survey was in 2014 subsequent to
those -- those proceedings.

Q But we have seen significant volunes, according to
USDA' s reports, that are still not being pooled, correct?

A.  There are volunes that are not being pool ed.

Q Eigble mlk not pooled, correct?
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A, That's correct.

Q And we still seeing sone fairly significant
fluctuations in mlk supplies frommonth to nonth, which you
actually show in sonme of your exhibits, correct?

A. I'mnot, probably -- probably have to be a bit nore
detailed for me to answer.

Q wll, you --

A.  The nunbers are what they are.

Q Looking at Exhibit 186, and, for instance, in 12.D now,
D as in dog --

A Federal Order 307?

Q Federal Order 30.

A Yes.

JUDGE CLIFTON: Gve us a mnute to find it.

MR ENGLISH: | was, your Honor.

JUDGE CLI FTON: Thank you. You may proceed.
BY MR ENGLI SH.

Q Just byway of exanple, from Septenmber to October 2014,
you see a fluctuation of a drop froma nmonth with 30 days to a
month with 31 days of 658 mllion pounds, correct?

A Yes.

Q Soif there's alimted financial effect of depooling,

people are still doing it, correct?
A, People are still -- people are still depooling. [|'m
not sure -- |I'mnot sure what -- okay.
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Q well --

A. People are still depooling. The handlers are stil
depooling ml k.

Q | nean, there's a -- ultimately, you have got to do a
financial analysis, and you have got to do the reporting, and
you have got to figure out, especially in Order 30, how it
i npacts your repooling in the future nmonth, correct?

A, That's correct.

Q So if there was a limted financial effect, and there's
costs of the business, of doing it, doesn't that mean that
sonebody is determned that the financial benefit of doing it
nust have been enough to take the action so not to pool the
eligible mlk, correct?

A. And, yes. But the limted financial effect was to try
to take those Federal Orders, which produced a | ot of cheese,
and to estimate what the financial inpact was, divided by the
pounds. So it, that was the limted financial effect that I
was trying to get to in nmy testinony.

Q Limted -- okay. So it's really the inpact on an
annual i zed basis on the pool that you have cal cul ated, correct?

A, On the four pools individually.

Q For individual --

A, Individual and collectively, yes.

Q And so -- so when you look at 12.D, what you have

calculated in the bottomline, which is the value of depooling
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the total volunme at 0.015 cents?
A. A cent and a half, yes.

Q I'msorry, so a cent and a half.

A Yes.

Q Thank you for the correction. So a cent and a half.
That, another way of putting that is, for the year of, for
2014, that was the annualized inpact to the blend price for
Order 30, correct?

A, For depooling, depooling Class Il mlKk.

Q Yes. Correct?

A, Depooling Cass Il mlk.

Q But -- but, yes, you are agreeing that that's the
annual i zed, of the inpact of not -- I'mtrying to take what |
have heard from USDA as the way -- of mlk eligibly pooled, not
pool ed, one and a half cents was the -- was the inpact of not
pooling Class Il mlk annually for 2014, correct?

A Yes.

Q But an individual business wouldn't ook at the
financial inpact on the pool, they would | ook on the financi al
i npact for that business, correct?

A, Sure.

Q Gkay. So when you go back nowto 12.C, which is
Order 124, you have cal cul ated the inmpact on the pool of
eligible mlk not pooled regarding Class IIl for 2014 as 23.7

cents, correct?
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A. That's correct.
Q Gkay. D d you do the math to show what the inpact was

for the businesses that did that for the nonths that they did

it?
A | was not, | did not have the information to do that
i npact .
Q Well, but you would have the information at |east as to

t he businesses in aggregate who did it, correct?

A I -- 1 think I"'mtrying, | think | tried to show that
in the colum called extension.

Q Ckay. So in the colum called extension, | mean, |'m
| ooki ng at the February, 25 cents; April, 40 cents;

Sept enber, very small volune of 42 cents; Cctober volune $1.10;
and Novenber $1.88. You didn't show us the average for those,
did you?

A. The average for those?

Q Wwll, if you did, you have got a |line of 877, 368,992
which is the total pounds eligible mlk not pooled, dass III
correct? For 20147

A If you wanted to do that, the same kind of analysis,
guess you would, there's enough information for you to do it
here. You could go and the estimated depooled with the actua
Gass Ill, and make that division, but | was, | was |ooking,
was trying to purport it different.

Q Gkay. | understand, you were reporting the inpact on
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the pool, and |I'mjust asking, you are reporting -- I'msorry,

an overall Cass IIlIl inpact, correct?

A Yes. Well, actually mlk used to produce cheese.

Q Gkay. So | stand corrected. It's actually not, | get
that. |'Il take that correction.

MR. BESHORE: There's a lot to correct.

MR ENGLI SH:  Well, but --

JUDGE CLI FTON: Let ne stop you there, M. English, | want
to hear fromM. Beshore as to his concern, and then,
M. English, you may resune.

MR. BESHORE: M concern is there's been a | ot of
m sstatenment and incorrect information in this recent
exam nation. The inpacts, as M. Schad explicitly in detai
stated in his direct testinony, the inpact is on the Cass Il
mlk, not on the pool. It's on mlk, it's a per hundredwei ght
calculation on total mlk used to produce cheese, not on the
bl end price or the pool.

MR SCHAD: |'m-- go ahead, Chip.

MR ENGLISH | think | accept that correction, your Honor.
And you woul d, too, M. Schad.

MR SCHAD. I'msorry. | mscharacterized.

MR ENGISH And I'msorry, | wasn't intending to, so |
accept that -- that correction. So all ny earlier statenments
woul d be the dass Il cheese and not the pool .

BY MR ENG.I SH:
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Q But nmy central point remains that it could be
participants who are not pooling all their mlk who get a
benefit that is greater than that average on annual basis.
Correct?

A. | have no idea.

Q Ckay. And, in fact, when sonmeone does it in an
i ndi vidual nonth, they are picking up that value in the
I ndi vi dual nonth, correct?

A Yes.

Q Gay. Soif in the colums for value of FMMO 124
depool i ng, where you have the estinmated depool PPD and the
ext ensi on, and you have got the vol ume of 877,368,992 pounds,
and dol lars of $8,727,605, you agree it would be easy to do the
calculation for the nunmber that's not there, which is the
m ddl e colum, which is the inpact as price inpact, correct?
Basical |y an average of 25 cents, the 40 cents, the 42 cents,
the $1.10, $1.88 at a weighted basis, right? You could do that

mat h, correct?

A, Your -- and what you would -- and what would be your
di vi sor?
Q Wll, I"'masking, couldn't you take a wei ghted average

of the 25 cents?
A If that's the question can you take a wei ghted average?
Sure, sir, you can take a wei ghted average.

Q And that would be a much bigger nunber. | nmean, none
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of those nunbers are |less than 25 cents, correct?

A, You woul d be taking a wei ghted average of a

PPD, I'mnot sure what you would get wth it, but -

Q Wll, I"'mnot sure what we're getting at 23

negative

7. 1I'm

asking, isn't the inpact for the individual businesses who make

the decision to depool sonmething different fromthe limted

financial inpact of depooling on Federal Orders?

A | don't know. | was -- | was -- | was trying to

calculate or estimte what the value was, and | thought the

nmost rel evant divisor would be on the estimated mlk used to
produce cheese in that Oder. So that's -- that's what | was
trying to cal cul ate and show.

Q Gkay. If an individual business for an individua
month is looking for a marginal value, it may |look at it
differently, correct?

A It's -- yes. You can't say no to that question.

Q Gkay. So turning to Page 2 of your testinmony. And in

a way you started to get there yesterday, but then
go all the way there. You -- under heading 1, you

MIk in FMMDO 1. And at one point during additiona

you didn't
have pooling

exam nation

from M. Beshore, you acknow edged that, and | think I wote it

down correctly, that for the Northeast Order, the PPDis rarely

negative, correct?

A. That's correct.

Q Gkay. In fact, is it the case that for the tinefrane
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from 2009 to the present, it's only been negative in the nmonth
of Cctober 201272

A. | don't know that to be a fact, but | do know that it's
rarely a negative, you know, it depends on how you zone it out,
whet her -- whether that's true. | guess you were using the
base zone.

Q Are you using the base zone?

A, But it could have a different effect if you zone it
out.

Q | understand. But nonetheless, if it's rarely a
negative PPD, it could be the fact that the PPD is not negative
as nuch if not nore than the restrictions in that market for
repool ing, correct?

A.  Ask that question again, please.

Q If we haven't had the experience that we have had in
other orders with nmultiple nonths of a negative PPD, we don't
really know, then, the reason why the mlk doesn't get
depool ed, do we?

A, That's correct.

Q Thank you.

A I --

JUDGE CLIFTON:. Did you want to add to that, M. Schad?
You are wel cone to.

MR. SCHAD: No, that's fine.
BY MR ENGLI SH.
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Q So turning nowto Part 2 of your testinony, on Page 2
carrying over to Page 3, this is Exhibit 185. And you're
di scussing on Page 3, just above Part 3, the idea that prices
in New York and Pennsylvania are $1.06 above Federal Order
m ni mums. Do you see that?

A Yes. W're talking about nmy Exhibit 12.B, yes.

Q Gkay. So we're talking about 12.B, and in your
anal ysis of it in your testinony, correct?

A Yes.

Q Ckay. Now, you don't nean to inply that those prem uns

for January through March of 2013, that average the Northeast

to be $1.06 are based solely on Class I, do you?
A No.
Q Ckay.

A.  They are above Federal O der mninuns, yes.

Q But the federal mninmuns include for the prem uns on
Cass | correct?

A, The $1.06 would include all prem uns.

Q Wich includes premunms on Class |, correct?

A, That's correct.

Q And premuns on Cass Il, correct?

A.  That would be correct. Well, in a way wuld USDA was
reporting premuns, the average prem uns paid the producers,
just the distinction now you are tal king about premuns in

anot her sense. Premuns paid by manufacturing plants and
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Cass | plants to handl ers.

Q By definition, in order to get to the producers,
sonebody' s got to be paying those dollars, correct?

A | -- 1 could parse that, but generally speaking, that's
true.

Q Okay. So |l don't want to spend a lot of time on
Pennsyl vani a --

A. Neither do |

Q Nonethel ess --

A, W do that nuch too often.

Q | understand that. But nonetheless, for this record,

t he Pennsyl vania Marketing Board, for instance, maintains a
premumto be paid by handlers to producers or the

Cooper atives, based on m |k produced, processed, and sold, in
Pennsylvania that is in Class |, correct?

A.  Yes, the PWB premuns is a mandated prem um paid on
the mlk produced, processed, and sold in, by Pennsylvania
handl ers to Pennsylvania dairy farmers through their handl ers.

Q And that premumis presently how nmuch?

Hel p ne out here.

$1. 85?

Good enough.

Plus a fuel adjuster?

Plus a fuel adjuster.

o > O > O >

No, not anynore? That includes the fuel adjuster. |
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haven't been there as much as M. Beshore and his client.

A, $1.85 including the fuel adjuster, yes, that's correct.

Q So you know, when you tal k about the Northeast and its
conpetitive conditions, if there's premuns on Class Ill, that
coul d al so represent the value of cheese sold in the Northeast,
correct?

A. It could represent a lot of things.

Q Ckay.

JUDGE CLIFTON: M. English, would you say again the name
of that Pennsylvania Board that gets the noney?

MR, ENGISH Well, the Board doesn't get the noney, they
woul d never -- so let's first give you the nane, the
Pennsyl vania M|k Marketing Board, otherw se known as the PMVB
But to be clear, while that Board, by regulation or Oder, sets
the level of that premiumto be paid by Class | processors on
m | k produced, processed, and sold in Pennsylvania, it does not
col ' ect those dollars.

JUDGE CLI FTON: Ah, and do those dollars ultinately go to
t he producers?

MR ENG.I SH Handl ers pay their suppliers based upon their
vol umes, and then it can be divided up and bl ended and t hi ngs
like that, so it gets a little nore conplicated than that, but
yes.

JUDGE CLIFTON: Al right. And do you agree with

M. English's characterization, M. Schad?
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MR, SCHAD: Yes.
JUDGE CLI FTON:  Thank you.
BY MR ENGLI SH.

Q Now, above that section you have referenced using a
measure, using the sane neasure as the Dairy Institute, but for
six states, Wsconsin, New York, Pennsylvania, |owa, South
Dakota, and M nnesota, and you say that represents 51 percent
of the nation's cheese production.

A I'msorry, | think you are now --

Q Very sane page.

A It's just, we're going to Exhibit 12.

Q No, I'mon page 185. Exhibit 185, | amessentially on
Page 3. | know that it comes over to the exhibits a little
bit, but I'mon Page 3 of Exhibit 185.

A, And you are at the top of the page.

Q And I'mnow at the top of the very sane page, where
was di scussing the prem uns.

A Yes.

JUDGE CLIFTON: Al right. Stop interrupting each other,
t hank you

MR. ENGLI SH: Thank you, your Honor.
BY MR ENGLI SH.

Q And your statement is that yes, it does relate back to
the Exhibit 12. A, but I'mlooking at the text, you state that

"those six states represent 51 percent of the nation's cheese
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production.” Is that correct?

A, That's correct. That's what | stated.

Q Wuld you agree that 47 percent of the country's
Arerican cheese production, if you drew a Iine from Mntana
down to New Mexi co and went west, would you agree that 47
percent of the American cheese production is fromthat |ine
Vst ?

A. | don't know the answer to that question.

Q kay. You further state, and | admt at this second
['"mnot going to find it, you do an analysis and concl ude t hat
in essence, California as to cheddar cheese, is --

A Yes.

Q -- not on surplus state, but effectively a deficit
state, correct?

A. | believe that one could argue as one were.

Q One mght conclude that, but were you here for the day
that Dr. Stephenson testified?

A No, | wasn't.

Q Did you have occasion to ook at his testinmony at all?

A I'msure | skinmed it, but no, | didn't.

Q Al right. So have you -- okay. I'mtrying to live up
to the agreenent not to ask about the earlier study, so I'm
pausi ng for a second to think about how to ask this question.

JUDGE CLIFTON: Wuld this be a good tine for our morning

br eak?
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MR ENGISH It is up to you, your Honor.

JUDGE CLIFTON: Let's do it. Please be back and ready to
go at 10:55. 10:55 we'll go back on record.

(Wher eupon, a break was taken.)

JUDCGE CLI FTON: W're back on record at 10:55. 1'm pl eased
to note the presence of Ryan MItner, and he was listening in
after he conpleted his business call. Al right.

M. English, you nay proceed.
BY MR ENGLI SH

Q So, M. Schad, I'mstill or, I"'mnot still, I'"mback on
Page 3 --
A 3.

Q And | ooking at your discussion about Exhibit 12.B and
the ability in the Northeast to pay premuns. So if nationa
pricing of conpetitive prices, permts paynent of premuns --
let me strike that.

Does national pricing, mnimumregul ated pricing, which
is the result of conpetitive prices, permt the paynment of
prem unms above minimumdass 1117?

A |1 didn't -- you put in -- you tal ked about nationa
prices and conpetitive prices --

Q | apol ogi ze.

JUDGE CLI FTON:  Yeah, so when | asked you not to interrupt
each other, that's to both of you, you know. Even if he's got

a flawed question, let's let himfinish it before you point out
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that you cannot answer it because of the problem Al right.
Start again, M. English.
BY MR ENGLI SH.
Q I'mgoing to try to change it, your Honor
MR. HILL: Your Honor, quickly, I just want, for the
record, to let it show when he tal ks about 12.B, 12.C and 12. E
he's actual ly tal king about Exhibit 186, Table 12.C or
Exhibit 12.Cwithin Exhibit 186, just for the record. So
people listening know it is actually Exhibit 186, not Exhibit
12.B on our list.
JUDGE CLI FTON: Yes, that's very hel pful.
MR, ENGLI SH: Thank you, M. Hll. | think we have al
sort of done that. W have nmultiple exhibit nunbers within
exhibits. |If we had gone back to Day 1 we m ght have used
attachnents, but we didn't. So, we're not going back to Day 1.
Al right.
BY MR ENGLI SH.

Q Al right. Let nme see if | can ask the question a
different way. Cheese makers in the Northeast are able to buy
mlk for cheese in the market where the mininumregul ated price
allows for the competitive market to adjust prices upward,
correct?

A. There is testinony that cheese makers across the
country pay prices above federal m ninuns.

Q And where that is happening, that's because the federa
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mnimumis a mninmmand allows the market to operate above the
m ni mum correct?

A. It could happen for a nmultitude of factors.

Q But that is one of the reasons why it can happen?

A. That is one of the reasons it m ght happen.

Q You have discussed in your statenments, starting on
Page 3 over to Page 5, but in particular on 5 above Part 4
where you are discussing this idea of a Hlmar prem um
hypot hetically of 25 cents.

A | did --

Q ay.

A | did not say Hil mar.
Q I'msorry.
A. It was a hypothetical cheese plant.

Q I'msorry. I'msorry. | confused because | read
Hlmar's testinony, so | apologize that | connected that dot.
So it is a hypothetical prem umof 25 cents, correct?

A.  Yes. In a hypothetical exanple, yes.

Q If the mninmumprice, the regulated m ninmum price,
rises by nmore than that 25 cents, it may very well be that that
prem um di sappears, correct?

A. | don't see the connection.

Q If today in California there's a hypothetical prem um
of 25 cents being paid on dass IIl mlk, and the m ni mum

regul ated price goes up by 50 cents, wouldn't you expect that
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prem um of 25 cents to di sappear?

A, Not necessarily. That 25 cents could be tied to
services irrespective of the mnimumprice of mlk

Q Gkay. So if the 25 cents is connected to services
that's not connected to the mnimumprice for the mlk, why
woul d a seller agree, in your hypothetical, to lower that price
in order to assist the buyer?

A, In ny hypothetical, again, I"'mpointing to H |l mar who
said that their under class price was $2.27 was it, or $2.24,
plus transportation. So if you, you are using the $2.50
number, if you could sell your increnental mlk at your plant
in California rather than transportati on out-of-state, it
would -- it would work for both plants.

Q But if the seller is collecting a service charge so it
is not the value of the mlk, but it is a service charge, then
what incentive does it have to basically subsidize the service
char ge?

A Wll, the seller is trying to make an economi c deci sion
where it would cost nore to nove those increnental ten | oads of
mlk than it would be to forego the service charge, that woul d
be the -- that would be the rational the rationality of that
deci si on.

Q You agree that if the mnimumregulated price were to
i ncrease, that the room above the mninmumregulated price to

pay conpetitive premuns would |ikely be | ess?
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A. Again, there -- there premuns are paid for a multiple,
a multiple nunber of things.

Q kay. Wwell, let ne go, then, to your testinony about
sal es bel ow Federal Order m ninum prices nore specifically, and
| ooki ng at Page 4.

A.  Page 4.

Q On Exhibit 185?

A I'mthere

JUDCGE CLIFTON: M. Vierra, would you close the back door
for me? |'magetting noise. Thank you. M. English, you may
pr oceed.

MR. ENGLI SH: Thank you, your Honor.

BY MR ENGLI SH.

Q So this analysis that you discuss on the first ful
par agraph, which is a paragraph after the carry over paragraph,
you asked your accounting department to report volunes of mlKk
sold at under class prices for all of 2014; is that correct?

A. That's correct.

Q Ckay. Did you break it down by nonth?

A DidIl break it down by nmonth? | believe there was a
nont hly break down, vyes.

Q Do you have that information for us?

A. | do not have it with ne.

Q Do you agree that annual aggregate data coul d mask what

m ght be going on in an individual nonth?
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A. | agree that an average is an average, and we're
averagi ng twel ve nont hs.

Q Wasn't 2014 a tale of two halves, the first half being
very different fromthe second hal f?

A. In which way do you nean that, M. English?

Q | mean, the market conditions existing in the first six
nont hs of 2014 were significantly different than the market
conditions in the second half of 2014?

A | would agree with that characterization

Q And wouldn't it be nore likely that you woul d have seen
distressed mlk in the second half of 20147

A. | believe that's true. That's also -- | believe that's
true.

Q kay. And you asked for 2014 data. And | assume this
was done as rebuttal, so by the time, when did you ask for this
data from your accounting departnent?

A, Ch, | don't know. Four weeks ago, three weeks ago.

Q So by that time they would have had data through
Sept ember of 2015, correct?

A Yes.

Q (Ckay. But you didn't ask for the data for 20157

A, That's correct.

Q And hasn't there been a significant -- at least Dairy
Mar ket News has reported instances of distressed sales in 2015?

A. | have heard that.
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Q Thank you. That's all | have.

JUDGE CLI FTON:  Wo next will question M. Schad? |']
invite redirect and then I'll ask if the USDA enpl oyees have
qguestions.

REDI RECT EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore. Just a couple of questions, M. Schad.

First of all, a couple of questions on pricing in the

Nort heast and marketing in the Northeast. Wth respect to the
PMVB prem um which M. English called to your attention, with
whi ch you are quite famliar, can you tell us what portion of
m | k produced in Pennsylvania that prem um applies to?

A.  Yes, when you take -- when you take that subsection of
m | k produced, processed, and sold as Class | in the State of
Pennsyl vania and divide that by the volume of mlk produced in
Pennsyl vania, you come to a percentage of between 10 and 15
percent .

Q So if we wanted to, you know, have sone idea of what
impact it had on the, you know, on average prem ums in
Pennsyl vania, to say nothing of other -- in Pennsylvania,
forget about other areas in the Northeast, we could apply that
percentage to the premumthat you have indicated was reported
by the Market Administrator, apply that percentage to the PWVB
premum to see what it generates on a bl ended basis on

Pennsyl vani a farns?
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A. Rght. | guess you could take 15 percent of $1.85 and
hol d that and conpare that to the $1. 06.
Q And -- okay. Now, with respect to the PPDin the

Northeast. | think that on one of your, one of your tables on
the, conparing the -- one of your graphs, you showed, you
cal cul ated and showed an average -- an average PPD in the

cheese producing areas in Order 1?

A, Yes, Exhibit 12. A of Exhibit 186.

Q Thank you.

A At the bottomof the Iline, as | spoke in ny direct
testinony, what | tried to do was to estinate the average --
the average, the inpact to the PPD at -- the average inpact to
the PPD and the cheese making areas of those states.

Q kay. So in New York it was minus 757?

A, That's correct.

Q Ckay.

JUDGE CLI FTON: Just to be clear, that's 75 cents, correct?

MR. BESHORE: Correct. Per hundredwei ght.
MR. SCHAD: That's correct.
JUDGE CLI FTON: Thank you.

BY MR BESHORE:

Q Gkay. So if you were |ooking at the Order 1 mlk shed
and whether there were PPD-rel ated incentives to depool, you
coul dn't use the Boston announced price, you woul d have to

certainly reduce that by the mnus 75 that you show on Exhi bit

7917

BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

7.A for New York | ocation?

A Right. | believe | said that in cross-exam nation, and
that would be for cheese.

Q Ckay.

A. Cheese processors.

Q Now, are there tines in Order 1, where but for the
[imtations of the dairy farner for other market provisions,
there would be incentives to depool classes other than
Gass Ill, such as Class Il mlk?

A Yes.

Q Ckay. And even, | guess, potentially Cass IV mlk?

A. | have never seen it done, but it's possible.

Q Gkay. And is it your testinony that the -- that the
provi sions of that Order, nevertheless, result in mlk being
pool ed generally all the tine?

A. Definitely. Yes.

Q kay. Now, with respect to Exhibit D, E, and F -- C,
D-- 186, 12.C, D, and F, your calculations on the depooling,
val ue of depooling, | think we got this clear. 1 don't want
there to be any question. These are calculations with respect
to the average inpact on mlk used to produce cheese but pool ed
and depooled in these Orders, correct?

A, That's correct.

Q Ckay. And the purpose for making these calculations in

this proceeding was to eval uate whet her the mandatory pooling
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under Proposal 1 would place California cheese makers at a
substanti al di sadvantage with Federal Order cheese makers,
correct?

A, That's correct.

Q W did not have -- who have the opportunity to el ect
not to pool fromtinme to tinme.

A, The outside California does, inside California does
not .

Q kay. And when you -- when you determne that in, for
i nstance, the nunber one cheese order in the Federal O der
system Oder 30, the average inpact on cheese makers there,
the ability to depool is, or | shouldn't say cheese nakers, |
shoul d say the average inpact on handlers pooling mlk used to
produce cheese, is, what, a penny and a half per hundredwei ght?

A, That's correct.

Q Gkay. Now, in your opinion, when nmandatory pooling in
California plays California cheese persons plants, handlers,
with mlk used to produce cheese at a conpetitive di sadvant age,
with those in Order 307?

A, No.

MR, ENGLI SH. (bj ection.

JUDGE CLI FTON: Let ne hear the objection, remenber the
question if you can, M. Schad.

MR. ENGLI SH |s he asking the questions about the

aggregate or individual businesses? So ny objectionis, it's
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not clear what he's asking about, and I think the answer is
different.

MR. BESHORE: The answer is addressed to the aggregate.

MR. SCHAD: And the answer is no, | do not believe that |
woul d put California at conpetitive di sadvantage given the
exanpl e of the Exhibit 12.D, where it shows that the inpact
cheese makers in Oder 30 was one and a half cents across the
entire year.
BY MR BESHORE:

Q And with your calculations of a weighted average across
the multiple of Federal Orders, weighted average inpact of
el ecting not to pool mlk used to produce cheese, would the
answer be the same with respect to the system broadly?

A.  The answer is yes.

Q Thank you, M. Schad. | have no further questions on
redirect, your Honor.

MR MLTNER. Ryan MItner, Counsel for Select MIK.

RECROSS- EXAM NATI ON

BY MR M LTNER

Q If you could |look at Page 6 of your testinony.

A Yes.
Q And then turn to page, Exhibit 12.E of your exhibits.
A Yes.
Q Ckay.

JUDGE CLIFTON: So just for the record, that's 12. E of
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Exhibit 186.

MR MLTNER That's correct.
BY MR M LTNER

Q And | think that there's a discrepancy between the
nunber in the third to last line of your testinony on Page 6,
and the cal cul ated val ue of depooling on Exhibit 12. E

A Yes. | seeit.

Q And | have | ooked at the nunmbers and | think the nunber
on the exhibit is correct. Wuld you agree with that?

A. Yes. And | should change the testinony nunber to that
number, which is five and a half cents.

Q GCkay. So we'll strike $0.045 and replace it with

$0. 055.
A. Pl ease.
Q Thank you. That's all | have.

JUDGE CLIFTON:. Ms. Elliott, |I know you just nodded yes,
but just to confirm we're talking about the third Iine up from
the bottom of page 5, and we are striking the 45 and making it
55, correct?

M5. ELLIOIT: Yes.
JUDGE CLIFTON: M. English.
RECROSS- EXAM NATI ON

BY MR ENGLI SH

Q Chip English. A followup to M. Beshore.

You di scussed your aggregate and the -- you didn't
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concl ude the Southwest Oder, right?

A No, | did not.

Q And the Southwest Order is another Order that does not
have any repooling restrictions, correct?

A No, it did not.

Q ay. Thank you. That's all | have.

A.  Thank you.

JUDGE CLIFTON: Al right. Are there any other questions
before | ask for questions from USDA enpl oyees? None. Are
there questions fromthe USDA enpl oyees?

RECROSS- EXAM NATI ON
BY MR HILL
Q Brian HIIlI. Just ina followup to M. Mltner
If you | ook at Page 6 of your testinmony, which is
Exhibit 185, | just want to make sure that |ast sentence, that

correction does not change anything in your final calculation

of the weighted average inpact, it is still 4.2 cents?

A No, | did the weighted average fromthe sane Exce
file.

Q ay.

A So | trust it's the same nunbers carried over. It was

a problemin transcription onto the witten testinony.
Q Thank you very much.
JUDGE CLIFTON: Are there any other questions for M. Schad

on this topic? M. Schad, do you expect to be recalled on
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anot her topic?

MR SCHAD: No, | do not.

JUDGE CLI FTON: Do you think you are through wth your
testinmony at this particular hearing?

MR. SCHAD: | believe so.

JUDCGE CLI FTON: Last chance, does anyone have any questions

for M. Schad? M. Schad, | personally would like to thank you

for all of the hard work, particularly appreciate all of t
data anal ysis done by every witness here. It is very diff
and very hel pful. Thank you.

MR. SCHAD: You're wel cone.

JUDGE CLIFTON: M. Beshore?

he

i cul t

MR, BESHORE: Qur next witness is M. Lon Hatam ya and he

Wl be presented by M. W ahos.

MR, VLAHOS: Your Honor, the witten prepared testinony of

M. Hatamya is being distributed. | believe that woul d be

Exhibit 188. Am| correct on that?

JUDGE CLIFTON: You are correct. M. Elliott, we'll mark

this as Exhibit 188.
MS. ELLIOIT: That's correct.
(Thereafter, Exhibit 188, was
mar ked for identification.)
MR, VLAHOS: Your Honor, M. Hatam ya has been sworn.
Wul d you want to adnonish hi mabout his testinony?

JUDGE CLIFTON: It appears the docunent has been
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distributed. Welcome, M. Hatam ya.

MR. HATAM YA: Thank you very mnuch.

JUDGE CLIFTON:  You remain sworn. WII you please again

state and spell your nane?

MR. HATAM YA: Yes, it's Lon Hatamya. First nane is

L-ON, ny last nane is HA- T-A-MI-Y-A
JUDGE CLIFTON: M. VIahos, you may proceed.
MR. VLAHOS: Thank you, your Honor.
DI RECT EXAM NATI ON
BY MR VLAHCS:

Q M. Hatam ya, good norning.

A.  Good norni ng.

Q Now, because the issue has cone up in these
proceedi ngs, have you been asked by the co-ops to do an
analysis on the matter of the cost of doing business in
Cali fornia?

A Yes, M. Vlahos, | have.

Q And you have prepared testinony that has been
distributed on that subject; is that correct?

A, That is correct.

Q Now, M. Hatam ya, your previous testinony have

i ndi cated that you served as the Secretary of Technol ogy,

Tr ade

and Conmerce for the State of California during the period, |

think, 1999 to 2003; is that correct?

A. That is also correct.
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Q And during your service as Secretary, did you have
occasion to have to deal wth the issue of the cost of doing
business in California?

A. | had the regular occasion of dealing with the cost of
doi ng business in California, especially in light of the
conpetition across the country.

Q Could you el aborate the kinds of things you had to do
in that connection?

A WVell, we were under constant attack in California for
being the costliest state to do business, and | always had to
poi nt out that that was not the case. That we, not only becane
the eighth | argest econony for a reason, but there are many
conpetitive areas of the state that were very positive for
doi ng business frommany different types of industries.

Q And so you have sort of done an anal ysis of the sane
subj ect for the purpose of this proceeding, correct?

A. | have. | have |looked at nmany different types of
studi es, the sources of data, and done ny own analysis of the
validity of those studies.

Q ay. And now --

JUDGE CLIFTON: May | interrupt, the eighth |argest econony
conpared to what?

MR. HATAM YA: Eighth | argest econony in the world.

JUDGE CLI FTON: Thank you.
BY MR VLAHCS
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Q In fact, | think there's been previous testinony,
California woul d be ahead of countries |ike India and Russia?

A. Brazil, Italy, many of the large countries, that's
correct.

Q ay. You now can proceed with your witten testinony.
| caution you when you read it, you do this well anyway, but
let's make sure you read it slowy and deliberately for the
benefit of the reporter and everybody here and everybody whose
l'i stening online.

A Absolutely. Thank you.

JUDGE CLIFTON: M. Hatamiya, I'mgoing to ask you to start
W th cover page.

MR HATAM YA:  Yes.

JUDGE CLIFTON: | would like you to read everything on it
before you turn the page.

MR. HATAM YA: The cover page states, as is ny testinony is
entitled, The Conparative Cost of Doing Business in California,
Novenmber 2015, Central Valley Communities are Conpetitive with
the Rest of the Nation, Prepared for California Dairies,

I ncorporated, Dairy Farners of America, |ncorporated, and Land
O Lakes, Incorporated, Lon Hatam ya, MBA, JD, President and
CEO, the Hatam ya G oup.

Let me turn to the first page. Again, the title, The
Conpar ati ve Cost of Doing Business in California, Central

Val l ey Comunities are Conpetitive with the Rest of the Nation.
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My name is Lon Hatamya. |'mthe President and CEO of
The Hatam ya G oup, an econom c and strategic advisory
consulting firmlocated in Davis, California. | was retained
by California Dairies, Incorporated, Dairy Farmers of Anerica,
I ncorporated, and Land O Lakes, Incorporated, ("Cooperatives")
to provide an independent and objective analysis of the cost of
doing business in California. | have been asked to respond to
the assertion that the current cost of doing business in
California, when conbined with the creation of a Federal Mk
Marketing Order, will place California cheese nakers at a
conpetitive disadvantage with the rest of the nation.
1. Introduction--Cost of Doing Business

Through ny extensive professional experience and
expertise, | believe | bring a unique perspective to this
anal ysis. From 1993 to 1997, | served as Adm nistrator of the
Agricul tural Marketing Service of the United States Depart nent
of Agriculture ("USDA") where | oversaw over 50 Federa
programs, including the Federal M|k Marketing O der ("FMVO')
system | also served as Administrator of the Foreign
Agricultural Service at USDA from 1997 to 1999, and then
returned to ny native California to serve as Secretary of the
Technol ogy Trade and Commerce Agency from 1999 to 2003, where |
oversaw the pronotion of statew de econom ¢ devel opnent, job
creation, and business retention.

Prior to ny service at USDA, | practiced | aw and worked
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wth ny three-generation famly farmin Yuba and Butte

counties. Since 2003, | have been a consulting econom st,

anal yzing local, regional, state, national and international

econom c inpacts, trends, and econom c devel opnent
opportunities on various industries including agriculture,
energy, high technology, real estate, retail, professiona
sports, transportation, tourism and higher education. |
testified over a hundred times before the Wrld Trade
Organi zation, the U S. Congress, the California State
Legi slature, and federal, state, and |local courts, boards,
conmi ssions on a wide variety of relevant issues.
Throughout mny career --

BY MR VLAHCS

have

and

Q Excuse nme, would you start that again? You left out a

wor d.

A.  Throughout ny professional career, | have acquired

and

mai ntai ned an international, national, regional, as well as a

statew de and | ocal perspective with regard to agriculture and

its pertinent econom c inpact upon all communities. For this

anal ysis, | have relied upon that conbi ned experience, and nost

specifically, on ny ten-year as Secretary of technol ogy, trade

and commerce, for California to determ ne the best neasure of

the cost of doing business across the country.
There are various periodic surveys, reports, and

studies that have regularly nonitored the cost of doing
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busi ness across the United States. Forbes, CNBC, and ot her
assorted econom c devel opnent organi zations provide sonme form
of conparative analysis of the cost of doing business from
state to state. However, there's a common thread among nost of
t hese anal yses -- they rely upon the primary data generated and
anal yzed by Mody's Analytics in their biennial North American
Busi ness Cost Review. And | have a Footnote 1, "North Anerican
Busi ness Cost Review," Mody's Analytics, May 2014, and updated
Cct ober 2014. Through its team of econom sts, Mbody's
Analytics is a | eading independent provider of data, analysis,
nodel i ng, and forecasts on national and regional econom es,
financial markets, and credit risk. The conpany offers unique
tool s and best practices for nmeasuring and managi ng ri sk
t hrough expertise and experience in credit analysis, economc
research, and financial risk nanagement. By providing | eading
edge software, advisory services, and research, including the
proprietary analysis of Mdody's Investors Service, Mody's
Anal ytics integrates and custom zes its offerings to address
specific business chall enges. For purposes of ny analysis, |
rely upon Mody's Analytics trusted and objective North
Anerican Business Cost Review.

Q My | interrupt you there, M. Hatam ya? Wen you were
Secretary of Technol ogy, Trade, and Commerce for California,
did you have occasion to actually use Mody's Analytics in

your, as part of your duties?
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A Yes, | did. And actually | used probably the
predecessor to Mody's Analytics, it was called Econom cs. Com
whi ch was acquired by Mody's, and they did econom cs
forecasting as well as business cost, the cost of doing
busi ness revi ew.

Q And since the tinme you have been operating as an
econom cs consul tant, have you had ot her occasi ons where ot her
projects al so used Moody's Anal ytics?

A, Mst absolutely. | utilized their resource again
because of the primary research that they do. Primarily, |
have used Mody's Analytics for their analysis of Centra
Val l ey communities. They have done a great job of forecasting
where the econony is going in the various counties throughout
the Central Valley.

Q Thank you. Now, would you proceed with your witten
t esti mony?

A, Now, to Section 2. Cost of Doing Business is not
Uni f orm St at ewi de.

As a whole, there's no question that California
general |y ranks anong the states with the highest cost of doing
busi ness. However, focusing on the statew de average is an
I nproper neasure for the cost of doing business in California's
primary m |k manufacturing regions. Wth respect to statew de
averages that have been incorrectly relied upon by others

testifying at this hearing, Table 1 highlights the various
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ranki ngs of some of the | argest cheese manufacturing states
according to Mody's Analytics 2014 North Anerican Busi ness
Cost Revi ew.

Let me turn to Table 1, entitled Cost of Doing Business
Index. And again, the Footnote 2. The footnote is again
referenced, "North American Business Cost Review " Mody's
Anal ytics, May 2014, and updated Cctober 2014, Page 8. And as
| note inthis table, it ranks fromCalifornia all the way down
t hrough Sout h Dakota, and index in ranking. The index, if I
could explain --

Q Please do.
AL -- for this table, the national average is one hundred,

so you are above one hundred you are above the nationa
average. |If you are bel ow one hundred, you are bel ow the
nati onal average. The second colum is the rank, and that's
among 50 states, with the highest cost at nunber 1, so if you
are ranked nunber 1 you are the highest cost state. So
California in this instance is the 7th highest ranked state and
Sout h Dakota is the 49th ranked state.

Continuing with nmy testinony: The Mody's Anal ytics
Cost of Doing Business |Index conpares a state or netropolitan
area's average business cost wth that of the United States.
For metro areas, the index conprises four conponents: (1) unit
| abor cost; (2) energy cost; (3) state and | ocal taxes; and (4)

office rent. Because of |lack of office rent data at the state
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level, only the first three categories are utilized to
cal cul ate the cost of doing business index for states. And
this is what's related to you in table 1
However, and nore specifically, the cost of doing

business in California should not be considered inits entirety
as the state is made up of at |east nine distinct economc
regions wth differing | abor, energy, state and | ocal taxes,
and office rental costs, which collectively result in the 8th
| argest econony in the world.

Q Let me have you stop there just for one second,
M. Hatam ya. Wen you say that there are at |east nine
di stinct econom c regions, where does that information conme
fronf?

A.  That cones froma nunber of, essentially that's from
the econom c strategy panel that | used to share at the
statew de level, so it was a series of econom sts from around
the state that | ooked at the State of California to determ ne
that there were subregions within the state, there were
sub-economies. And in a mnute, I'Il turn to the next page and
you can see those noted.

Q And | think I may have interrupted you before you read
the | ast sentence on Page 3.

A, Yes. The last sentence is, the nost, the nore
appropriate neasure is to exam ne the avail abl e regi onal cost

of doing business within the state.
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And as we turn to Page 4 you will see that the nine
different regions that | noted before.

Q And that's on the map with colored sections of
California that's displayed on that page?

A. That is correct. And that comes fromthe Econom c
Strategy Panel from California.

Q Thank you.

A.  For purposes of ny analysis, | have focused upon the
San Joaquin Valley Region, which is noted in green here, or the
lighter green, in the California state map above, since nost of
the | argest cheese manufacturing plants are |ocated within this
area. This region includes fromnorth to south, the counties
of San Joaquin, Stanislaus, Merced, Mdera, Fresno, Kings,

Tul are, and Kern. The remainder of ny testinony will be
focused upon this nost relevant region of California.
[1l. Exam nation and Conparison of the Cost of Doing Business
I ndex of the San Joaquin Valley Metro Areas versus Qher U S.
Cheese Manufacturing Local es.

Moody' s Anal ytics provide not only a state by state
conparison, but also provide a nore specific conparative
U S. Metropolitan Area Rel ative Business Cost.

Q And there was a footnote there, M. Hatam ya, would you
m nd readi ng the footnote?

A Yes. This is Footnote 3, again in quotes, "North

Arerican Busi ness Cost Review, " Mody's Analytics, My 2014,
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and updated Cctober 2014, Pages 9 through 16.

Turning to Page 5: For cheese plant manufacturing cost
conpari sons, these U.S. Metropolitan Area Rel ative Busi ness
Costs are the nost relevant to be considered. The follow ng
San Joaquin Valley nmetropolitan areas (highlighted in Table 2
in al phabetical order), which are also home to many of the
| argest cheese manufacturing plants in California, provide nore
reasonabl e and conpetitive costs for doing business.

Let me turn to Table 2 for just kind of a quick
expl anation of what this is. Again, it's entitled the Cost of
Doi ng Busi ness Index by San Joaquin Valley Metropolitan Areas,
and again, Footnoted 4, that cones from "North American
Busi ness Cost Review," Mody's Analytics, May 2014, and updated
Cctober 2014, pages 15 and 16. As you note in Table 2, | have
the | argest netropolitan areas in the San Joaquin Valley
counties that | just nentioned noted bel ow, including
Bakersfield, Fresno, Hanford, Merced, Mdesto, Stockton, and
Visalia.

And goi ng through the each of those columms, the first,
the third colum is a cost of doing business index. The index,
again, is related to one hundred which is the national average.
As you see all of those netropolitan areas fall bel ow the
nati onal average, all in the 90's and sone even in the 80's.
And the rank is, again, ranking anong 384 netropolitan areas

across the country, which I'Il get you the explanation in a
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m nut e.

The others are index and rankings of the other
subcomponents | mentioned, unit |abor cost, energy cost, state
and |l ocal tax, and office rents. And those are just noted here
for the information purposes. W'I|l get to nore of those
details in a nonent.

Q So your further testinmony will explain each of those?

A, They will be nost specific on each of those conponents.

Q Thank you. Proceed with the text.

JUDGE CLI FTON: Now, excuse me, both of you, | know you are
both excited, slow down.

MR, VLAHOS: Thrill ed.

JUDGE CLIFTON: Don't talk until the other has stopped, and
there's been a little silence, and then talk
BY MR VLAHCS:

Q WII do. Pick up fromwhere you left off,
M. Hatam ya.

A | will. Thank you, M. W ahos.

As the figures fromTable 2 clearly indicate, the cost
of doing business in the San Joaquin Valley falls well bel ow
the national average (Index=100), and wel| bel ow the cost of
doi ng busi ness index collectively of the State of California.

Most inmportantly, Mody's Analytics al so provides U S.
Metropolitan Area Rel ative Business Costs for 384 netropolitan

areas across the country. The availability of this data has
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enabl ed me to develop the follow ng Table 3, which conpares
nore specifically the cost of doing business for the top 25
manufacturing plant |ocations across the key cheese producing
states of California, Colorado, |daho, M chigan, M nnesota,

New Mexi co, New York, Oregon, Pennsylvania, South Dakota,

Texas, and, of course, Wsconsin. The Index is based upon the
Nat i onal Average of 100, as | mentioned before, and the Rank is
based upon the relative position anong the 384 netropolitan
areas neasured. Again, nunber 1 being the highest cost, nunber
384 being the | owest cost.

Let me now turn to Page 6 in Table 3, and this is where
nmost of the information lies. Table 3 is entitled Cost of
Doi ng Business Index, and this is sub, again, footnoted nunber
5 comng fromthe same source, "North Anerican Busi ness Cost
Revi ew, " Mdody's Analytics, May 2014, and updated Cctober 2014,
pages 9 through 16.

And again, as | note here at the top, |owest to highest
with national average at 100 index. So | ranked these, again,
these are the comunities and | did it by the index nunmber, as
conpared to the national average. So the |owest cost is the
first conmunity, the highest cost would be the last in this
table. This is just on the cost of doing business |ndex. |
include the unit |abor cost, energy cost, state and |ocal tax,
office rent, but that's again, just for information purposes.

The ranking in this, though, is just for the cost, overall cost
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of doi ng busi ness.

Q M. Hatamya, if | interrupt again, could you explain
agai n, you have tal ked about it, but inalittle nore detail
about how you picked the cities that are listed in the |eft
hand col um of that table?

A. | did an analysis of the major cheese producing |ocal es
across the country. Not only California, but as | nentioned,
in all the other cheese producing states. And | tried to find
the netropolitan areas that were the closest to many of those
cheese producing | ocal es across the country for conparative
measure.

Q So if I understand that correctly, you picked the
netropolitan area that was nearest to a major cheese
manufacturing facility; is that correct?

A. That's correct.

Q And the cheese manufacturing facility was | ocated, not
wthin the city, but actually in a nore suburban or
agricultural area outside the city, would you expect the cost
there to be | ower or higher than the city the netropolitan
area?

A, In nost cases they are going to be lower in rura
areas. So these are just a good reflective point for
conparison. And so | think it gives you a good neasure. |If
you take a look at this, this table, let ne turn to ny text

because | think it wll explain. W can turn to Page 7.
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Once again, as the data from Table 3 indicates, the
Cost of Doing Business in San Joaquin Valley Metro Areas (as
noted in gold) those are the California communities, conpare
favorably with other cheese producing nmetro areas across the
country. So the point I'mnmaking here is that California
communi ties are conpetitive with al most any other cheese
producing area of the country.

Let ne now nove to Section 4.
I'V. Further Exam nation and Conparison of the Specific
Components that Make up the Cost of Doing Business | ndex

A further exam nation and conparison of the specific
conponents of unit |abor cost, state and | ocal tax, and office
rent, reveal even nore conpetitive positioning that San Joaquin
Valley metro areas. It is also clear that San Joaquin Valley
metro areas, and that's Footnote number 6, |'msorry, that --
['m-- 1 can't read nyself, that's apostrophe. COverall cost --
let me start there again. It is also clear that San Joaquin
Valley Metro areas' overall Cost of Doing Business Indices
woul d be nuch lower if it were not for the high cost of energy
in these communities, which rank anong the hi ghest Energy Cost,
that's Footnote nunber 6, areas in Table 3. Let ne read that
for you. Footnote, 6: Mbody's Analytics cal cul ates the Energy
Cost | ndex by conmparing the average commercial and industria
electricity costs, in cents per kilowatt-hour, with the

national average. The data comes fromthe Energy Infornation
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Admi nistration, a division of the Departnment of Energy. The
El A reports comercial industrial prices of all mgjor

i ndependent publicly owned utilities, as well as cooperatives.
And it continues.

Neverthel ess, according to the nost recent California
Department of Food and Agricul ture Dairy Manufacturing Cost
Exhi bit for the period of January through Decenber 2013, the
wei ghted average electricity cost in cheddar cheese
manuf acturing nakes up only 2.9 percent of the overall cost of
manuf acturing cheese. And that's, again, Footnote nunber 7.
And that's, "Cheese Manufacturing Costs," California Departnment
of Food and Agriculture Dairy Manufacturing Cost Exhibit for
the period of January through Decenber 2013, dated
Novenber 12th, 2014.

Therefore, it seens clear that energy cost has a snall
i npact on the overall cost of doing business, at least in
cheese, California cheese nanufacturing nmetro areas.

A much nore significant conponent upon cheese
manuf acturing costs is unit labor cost. Again, according to
CDFA' s cheese manufacturing cost exhibit, processing |abor
costs make up nearly 25.5 percent of overall manufacturing
costs -- that's Footnote nunber 8  "Cheese Manufacturing
Costs" California Departnment of Food and Agriculture Dairy
Manuf acturing Cost Exhibit for the period of January through
Decenber 2013, dated Novenmber 12, 2014.
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The followi ng Table 4, highlights the conpelling cost
conpetitiveness of San Joaquin Valley netro areas. |f we can
turn to Table 4, that's table entitled Unit Labor Costs, and
that's Footnoted 9. And that's a description of what those
unit labor costs and I'll read that to you now. Footnote
nunber 9: Moody's Anal ytics cal culates unit |abor cost total
by creating a weighted average of unit |abor cost in each
three-digit NAICS industry. And | think that's North Ameri can,
and | can't renenber the conplete definition of NAICS, but it
is the measure that's used for all different types of
occupations in industries within the United States.

The wei ghts are equal to the national share of
enpl oyment in each industry. This adjustnment is necessary
since unit |abor costs vary across industries as a result of
the occupational mx of the industry's enploynent and the
capital structure of its operations. However, such a
conposi tional bias can be avoided by using the national share
of enpl oyment for each industry to weight the unit |abor cost
conponents. A state-specific conponent weight systemis used
inlieu of a uniformfixed conponent weighting system State
specific weights were generated by anal yzing interindustry
capital flows via | MPLAN nodel i ng software.

Let ne return to Table 4, again, in the first col um,
these are the top 10 cheese manufacturing U.S. Metro Areas with

t he Lowest Labor Costs, and this references, again, back to ny
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Table 3. So | just took, if we can return to Table 3 for a
nmoment, | took a third colum and ranked those, or put those in
order of their index.

Q By the third colum you nmean the colum that's headed
Energy Cost?

A. No, the third colum highlighted Unit Labor Cost.

Q Excuse ne, | msspoke nyself, unit |abor cost?

A. That's correct. As | said, | was going to return to
that, and these are the separate conpositions of those. And as
you can see here for purposes of sinplicity, | ranked only the
ten cheese manufacturing U S. nmetro areas with | owest unit
| abor cost. Four of the top six are San Joaquin Valley netro
areas (as noted in gold) wth Merced the | owest, followed by
Modesto in fourth, Fresno in fifth, and Bakersfield in sixth.
In short, the vast najority of cheese manufacturing, netro
areas and other states exceed these California areas in unit
| abor costs.

| think this is an inportant note to make, that
California, in light of incorrect popular belief, is anmong the
| owest in unit |abor cost of cheese manufacturing areas for the
country.

Q You nean the San Joaquin Counties?

A, San Joaquin County communities that | have noted.

That's correct.

Now, if | can nove on. Another inportant cost
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conponent neasured by Mody's Analytics is state and | ocal tax.
The effective tax rate index is nmeasured others as the total
state and local tax revenue as a percent of total persona
income in the area, indexed to the national effective tax rate.
This is a top down neasure that uses governnent revenues to
represent the tax burden. This neasure includes all taxes,
i ncluding personal, property, and corporate, |ess severance
taxes, corporate |license taxes, education, hospital and inter-
governnmental transfers. Business contributions to unenploynent
and wor kers' conpensation prograns are al so included, because
they represent cost for hired labor. However, only the
contributions fromenployers are included in cal culating an
area's tax burden. And that's footnoted nunber 10, this again,
conmes from"North American Business Cost Review " Mody's
Anal ytics, May 2014, and updated Cctober 2014, page 4.

Turning to Page 9. Table 5 highlights the Top Ten
Cheese Manufacturing U S. Metro Areas with the Lowest State and
Local Tax Index. Let ne turn again to a Table 5, which is
entitled State and Local Tax. Footnoted 11, this again comes
from"The North American Busi ness Cost Review " Mody's
Anal ytics, May 2014, and updated Cctober 2014, Page 4.

Table 5 includes, as | just nmentioned, the top ten
cheese manufacturing U.S. netro areas with the | owest state and
| ocal taxes.

Once again, San Joaquin Valley netro areas are anong
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the lowest in state and local tax with six areas out of the top
ten (as noted in gold) for conparison purposes who is
I npossible to determne the state and | ocal tax conponent for
California cheese plants, since CDFA's cheese manufacturing
cost exhibit does not break it out for those expenditures.
Nonet hel ess, Table 5 illustrates the conpetitive position of
San Joaquin Valley nmetro areas and that state and | ocal tax
burden are higher in nost other cheese manufacturing netro
areas across the United States.

And again, you can see fromhere, out of the top ten,
six of those are in California San Joaquin Valley communities.

Lastly, | exam ned the office rank conponent of the
Cost of Doing Business Index. According to CDFA's cheese
manuf acturing cost exhibit, office rent makes up nearly 6.3 of
overal | manufacturing cost. The follow ng Table 6 highlights
the conpelling cost conpetitiveness of San Joaquin Valley netro
areas.

Again, turning to Table 6, office rent, Footnote 12:
Mbody' s Anal ytics O fice Rent index conpares the cost of
renting office space in a netropolitan area with the nationa
average. The Torto Weaton office rent index from CBRE, which
is a large real estate, commercial real estate brokerage, forns
the basis of the office rent index. Further, the index
standardi zes the rental neasure to a 10,000 square foot

bui | ding of an average age and class for five years in an
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average area of the market. Again, this standardization avoids
conposi tional bias caused by differing m xes of buildings and
terns of individual contracts in a given period.

Let me return again to Table 6, this is again, at the
Top Ten Manufacturing U.S. Metro Areas with the Lowest Ofice
Rent. Again, San Joaquin Valley metro areas anong the | owest
in office rent, with three areas included within the top ten
(as noted in gold). Merced is far and away the | owest cost
netro area anmong all considered.

As you can see here, the index is 51, nmeaning that it
falls 49 points bel ow the national average. As you can see,
the rank here is 354. 354 is the |owest, so there are only 30
communi ties, 384 being the total nunber in the universe, there
are only 30 metro areas across the country that are |ower than
Mer ced.

Let me nove to Section 5 in ny concl usion.

The dairy industry is an inportant vital contributor to
the agricultural and overall econony of the great state of
California, and reflected in industry's overall productiveness.
As ny analysis of the cost of doing business has shown, the
maj or cheese manufacturing netro areas located in California's
San Joaquin Valley, are anong the nobst cost conpetitive as
conpared to other metro areas across the country. Contrary to
incorrect popular belief, there are inportant regions wthin

California that remain anong the |owest nmetro areas wth regard
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to unit labor cost, state and local tax, and office rent.
Moreover, the cost of doing business, when conbined with a
creation of the Federal M|k Marketing Oder, wll not place
California cheese nmakers at a conpetitive disadvantage with the
rest of the nation.

And that concludes nmy testinony.

Q And is there anything would you |like to add ot her than
that, M. Hatam ya?

A No, | believe that's conclusive of ny analysis.

Q Your Honor, | nove for the adm ssion of Exhibit 188.

JUDCGE CLI FTON: Does anyone wi sh to question M. Hatamya
bef ore you determ ne whether you object? M. English?

VA R DI RE EXAM NATI ON
BY MR ENGLI SH.

Q Good norning, M. Hatam ya.

A.  Good norning, M. English.

Q | just have a couple of questions regarding the
footnotes. And so the North American Business Cost Review, is
that a subscription service of sonme kind?

A Yes, it is.

Q So that would explain why we have been unable to bring
it up on our conputers while you have been testifying?

A. That's correct. If you would like to purchase it, you
can certainly bring it up.

Q Well, your Honor, I"'mnot sure what to do with that.
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W have these footnotes that are references, | nean, obviously,
we're not going to nake an exhibit of it, but on the other
hand, it is the basis for a ot of the testinony. And | don't
know what to do with sonmething where | can't go | ook at the
underlying material. So | amnot sure, I'mnot going to
object, | just want to note | think that creates a conundrum
for us and USDA.

JUDGE CLIFTON: Are there any other questions for
M. Hatam ya before you determ ne whether you object to the
admi ssion into evidence of Exhibit 188?

M. Hatam ya, do you have with you any further data
that led to the conposition of Exhibit 188 that m ght provide
even nore information that M. English could | ook at?

MR. HATAM YA: | do, | have a copy of that study.

JUDCGE CLIFTON: Bless you. | think it would be useful to
have a break, where at |east the attorneys for the proponents
can have a look at it. Let's see, M. VM ahos, when should we
time that break? It's 11:55.

MR, VLAHOS: Well, the direct exam nation of M. Hatamya's
concluded, so this mght be the appropriate tinme.

JUDGE CLI FTON: Wy don't we. Do you think, let ne ask
M. English, do you think if we took a 15-m nute break now that
that m ght be adequate?

MR ENGISH | don't want to bel abor the point, your

Honor, | don't know obviously w thout seeing it, it's hard to
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know Wi thout seeing it. On the other hand, | don't have a |ot
of questions for this witness on cross, and | don't say it is a
problem it is just that wthout know ng what it is, it is sort
of hard to know what ny feelings are about it. And so | would
like to think a 15-m nute break woul d be sufficient.

JUDGE CLIFTON: Let's try that. | think that's better than
keeping M. Hatam ya through a | unch hour.

MR ENGLISH. And | agree. And I don't want -- |I'm not
here to keep himunnecessarily, that's not the point.

MR, VLAHOS: That sounds |ike a very reasonable way to do
it, your Honor.

JUDGE CLIFTON: Al right. Good. Let's take a 15-mnute
break. Please be back and ready to go at 12:10. That gives
you 14. 12:10.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: W are back on record at 12:11. Let ne ask
now if there's any objection to the adm ssion into evidence of
Exhibit 188. There are none. Exhibit 188 is admtted into
evi dence.

(Thereafter, Exhibit 188, was
received into evidence.)

MR. VLAHOS: Your Honor, | think when we stopped for the
break we had provided a copy of the North Anerican Busi ness
Cost Review so that M. English would have an opportunity to

see the data. However, | would like to call your attention to
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the second to the | ast page of that document which contains a
rat her extensive confidentiality warning that all infornation
contained is protected by copyright |aw, none of the
informati on may be copied or otherw se reproduced, re-packaged
and so forth. | won't read the whole thing, but for that
reason, although we have provided that for the purposes, or to
the people, M. English to see the source data, it cannot be

i ntroduced as an exhibit in evidence. And | would ask that
after the, after the cross-examnation is concluded and the

W t ness excused, that we return the copies back to

M. Hatam ya.
JUDGE CLIFTON: | don't think that's necessary. | -- who
knows, this may lead to a | ot nore subscriptions. | believe

everyone here will recognize that protection. M. English?

MR, ENGLISH I'mnot going to pretend to be an
intell ectual property |awer, | can barely pretend to be a mlk
| awyer, but | think this wll document will fair use, and
think that this probably falls under that doctrine. W aren't
going to ask to make it an exhibit, | promse. W're not going
to do that.

JUDGE CLI FTON:. Wo would like to ask the first questions
of M. Hatamya? M. English, thank you

CROSS- EXAM NATI ON

BY MR ENGLI SH

Q Thank you, M. Hatamya. So let ne just start based
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upon what we were just tal king about. Look at Page 5?

A. Page 5 of ny testinony?

Q O your testinony, I'msorry, yes, thank you for that.
Page 5 of Exhibit 188. And you said, "The availability of this

data has enabled me," this data being the Mody's data,
correct?

A.  That is correct.

Q Has enabled you to develop Table 3. And you said,

"Whi ch conpares nore specifically the cost of doing business
for top 25 manufacturing plant |ocations across the key cheese
produci ng states of California, Colorado, |daho, M chigan
M nnesota, New Mexico, New York, Oregon, Pennsylvania, South
Dakota, Texas, and of course, Wsconsin."

How di d you determ ne what the top 25 manufacturing
pl ant | ocations were?

A Wll, it's essentially in conference with the dairy
Cooperative assistance telling me where a nunber of the cheese
pl ants are around the country. W tried to identify as many of
the | argest manufacturing facilities as possible. | then tried
to correlate those as closely as possible to the cl osest
netropolitan areas that were measured. Not all were obviously
wthin netropolitan areas, there were a handful that were in
rural areas that were not even close to any of these netro

ar eas.

Q So if they weren't close to a nmetro area, what did you
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A | -- 1 was just to going to refer to the statew de
average. For example, ldaho is an exanple, but | think |Idaho
doesn't fall under Federal Order, so that's not as relevant.
New Mexi co, New Mexico we could turn to the statew de average
because all of the netro areas of New Mexico that are neasured
inthis, are on the other side of the state fromwhere the
cheese manufacturing plants located. So | didn't really have
any relevant nmetro area in New Mexico to conpare.

Q Yeah, we were having that problem too. But, so, you
didn't, you say that since lIdaho wasn't in a federal marketing
area, you excluded for that purpose?

A.  No, not for that purpose, | excluded it for the first
purpose | mentioned, that it wasn't close to any of the netro
areas that were nmeasured, the locations that were provided to
me internms, | think Tmwmn Gties was a |ocation in Idaho, Twin
Falls, I"'msorry, Twin Falls. | was thinking of M nnesota,
sorry. Thank you. And it wasn't included anong those.

Q Ckay. And | would agree, if when we |ooked at it, it
| ooked like it was within two hours or two hours and 30 m nutes
of three |ocations. So nonetheless, it could be useful, you
know, to | ook at the Mody's docunent and at |east recognize
that Idaho -- as | |looked at it, you have Boise City at 78 as
the index, ldaho Falls at 75, Pocatello, P-OCAT-E-L-L-O at

73, all fairly low, which was what you woul d expect from | daho,
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correct?

A. That's correct.

Q Ckay.

A, So in answer to your question, was it purposeful? |
was just trying to find the closest, | got on Google Maps and
it literally determ ned how cl ose these communities were to
pl ants.

Q Well, nonetheless, if you |look at Table 3, if you
| ooked at the statew de average for lIdaho or the cities that
are within two hours or two hours and 30 m nutes of |arge
cheese production, you would certainly be either |ower than the
| owest or no |lower than Amarillo, right?

A. That is correct. Just to answer that further, the
neasure that | was |ooking at was within 50 m|es,
approximately 50 mles of the metro area, so you are right.
But those were all within a hundred mles, so | excluded those.
Sanme holds true for New Mexi co.

Q So New Mexico, the state average is a little higher but
we certainly don't know as you said fromthe eastern side of
the state, but you m ght expect, as you said rural areas were
| ower than the urban areas, correct?

A.  Absolutely.

Q Ckay. Wien you |looked at this analysis in Mody's,
does that include the cost of doing, does that cost of doing

busi ness include the time and expense involved in permt
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processes?

A No. If it's part of the governnental |icensing
process, which | talked about in state and local tax, it is
included there. Part of the issue | think you are raising is
the variable that's so different fromnetropolitan area to
metropolitan area. So | believe that Mody's, in terns of
conparing apples to apples, tries to take as many neasures that
can be conpared across all of these different 384 different
netro areas. So sonme of it may fall under that, but it is not
specific.

Q Does it include government attenpts or successes to
provide incentives for entities to build in a certain |ocation?

A. | don't believe it does.

Q Didyou, in your lucky absence fromthis proceeding
over the | ast several weeks, hear the testinmony of a cheese
manufacturer fromsouthern part of California, that they had
been offered various incentives to nove to sone area |ocated in
sonet hing close to the Upper M dwest?

A. | did not hear the testinmony, but | didread it. 1 do
have a copy of it.

Q Gkay. \Wen you talk about the cost, and you have
referenced CDFA's studies, correct?

A.  That is correct.

Q And you have no reason to believe the CDFA audited

studies are incorrect, correct?
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A, That is also correct.

Q Now, you have listed this for primary regions for
cheese production, but do you agree that there is cheese
production in the southern part of the state in Los Angel es and
San Ber nardi no?

A. That is also correct, yes. But in answer to that
question, | think there's a very small percentage of the
overall cheese production of the State of California. | don't
know what that nunber is off the top of my head, but | know it
is a much smaller nunber than is nmanufactured here in the
Val | ey.

Q Wll, it may be snall over all, but it nmay be inportant
to those businesses, right?

A Yes, that's correct.

Q That's all | have. Thank you

JUDGE CLI FTON:  Wo next has questions for M. Hatamya?
M. M ahos, | would invite redirect and then | would ask if
there are any USDA enpl oyees who have questi ons.
REDI RECT EXAM NATI ON
BY MR VLAHCS:

Q Just one small topic, your Honor, in redirect.

M. English has asked you questions concerning |daho
and New Mexi co. The conparisons that you show in cost of doing
busi ness on Table 3 is based on cost in the metro area. And to

the extent that the plants that are listed on your Table 3 are
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inarural area outside, they'd actually be lower in the
San Joaquin Valley, correct, than is shown here?

A, That is correct.

Q That's all | have, your Honor. Are there any
questions? M. English?

RECROSS- EXAM NATI ON

BY MR ENGLI SH.

Q And they would be lower in Wsconsin, correct?
That's al so correct.
And they would be | ower in M chigan?
That is correct.
Thank you.

That holds true for all rural areas of the country.

o > O > O >

Fine. Thank you.
JUDGE CLIFTON: M. Hatamya, | presune that Mody's

doesn't publish costs of doing business in industrial plants

| ocated away fromcities of any type. Do you, are you aware of

any study like that?

MR. HATAM YA: No, |I'mnot aware of any study |ike that.

And, your Honor, | have done a pretty extensive anal ysis of

what's available. Not only during ny termas Secretary of
Commerce for California, but subsequently as an economc
devel opment consul tant, you know, | peruse nmost of these
studies. And | have found that Mody's provides the nost

unbi ased obj ective analysis for state, you know, for
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national | y.
JUDGE CLIFTON: | would now invite questions fromthe USDA
enpl oyees. | see none.

M. Hatamya, again, |'mso grateful that you took the
time to prepare this. | love not only the way you prepare your
exhibits, but the way you present them | do remenber we had a
probl em before with the color. W wanted to nmake sure that
everyone could read the color, the information that had shading
and so forth. | specifically remenmber M. MIltner's objection
before, and we agreed we woul d get the docunent in a different
version so that it would be very legible if there were a bl ack
and white version, for exanple. | don't know if we have that
simlar issue here. And | don't know how we resolved it
before. There was sonething that just didn't, that we couldn't
see data somehow with the shading or the letters in white

MR, ENGLI SH:  Your Honor, if | may, maybe you rise in
defense of M. MItner and unfairly with respect to ny
col |l eague M. Vetne, who is listening in in Miine, but I

believe that was M. Vetne, not M. Mltner. And | thought in

the end, once it is scanned, it actually scanned just fine. It
was just an early -- | actually thought it worked.
MR, BESHORE: It was resolved in some way. It related to

f oot notes which had a particular font or color that was
difficult, but I think the PDF or the scan did work out

eventually. | don't remenber exactly how that was sol ved, but
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| think it was resol ved.

MR. ENGLISH. | thought it was resol ved.

JUDGE CLIFTON: Al right. Very good. GCentlenen, thank
you. You know, the fact that you can renenber back that far
delights me. M. Wulin?

MS. VULIN  Your Honor, | believe on the record we had
i ndi cated that we woul d have Exhibits 54(a) and 55(a), which
were going to be black and white copies. And | just wanted to
make clear that either we would strike that all together or
note that they were never submitted, but | just want to nake
sure we don't have any holes in our Exhibit Iist.

JUDGE CLIFTON: Al right. Very fine. It turned out that
was unnecessary to your recollection, Ms. WVulin.

M5. VULIN  Yes, | just wanted to make sure since you had
not ed, you had | abel ed them as Exhibit A versions, that we
woul dn't have mi ssing holes in the |ist.

JUDGE CLI FTON: There won't be any.

M5. VULIN  Yes.

JUDGE CLI FTON: Good. Excellent. So she cane armed with
her laptop, so it wasn't entirely fromher nenory, but
nonet hel ess, | thank you.

M. Hatamya, is there anything el se you would like to
add before you step down?

MR, HATAM YA: No, | think | have included all of ny

testinmony today. Thank you very nuch.
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JUDGE CLI FTON: Thank you. Al right. You nay step down.
And again, with our thanks. M. Beshore?

MR. BESHORE: Your Honor, | would propose that at this time
we take our |aunch break and M. Garbani will be prepared to
proceed inmmediately thereafter, and | think we're on schedul e.

JUDGE CLIFTON: Al right. It is nearly 12:30. Now, |
know we're in distant |ocation fromnost of the places to eat,
and | hope not everybody in the roomw |l go to the Mexican
restaurant that | plan to go to within wal king di stance. And
therefore, I"'mafraid | nust give you an hour and a half today
so that we don't have half of you waiting for the other half.
So please be back and ready to go at 2:00. 2:00.

(Wher eupon, the lunch recess was taken.)

---000- - -
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TUESDAY, NOVEMBER 17, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: W're back on record at 2:02. M. Beshore.

MR. BESHORE: Thank you, your Honor. Marvin Beshore. For
our next witness, and | ast witness for us today, we call
M. Pete Garbani.

JUDCGE CLI FTON:  And you have distributed some docunents,
M. Beshore, would you describe those for us?

MR. BESHORE: | have distributed two docunents. First one,
identified as the Testinmony of Pete Garbani, Rebuttal, in
Support of Proposal 1. It has ten pages, including the
nunbered cover page. And the second docunent is entitled
Exhi bits of Pete Garbani in Support of Proposal 1, has graphs,
13. A through 13.J. | should have noted that the testinmony is
identified in the lower right of the cover page as
Cooperatives' Exhibit 13.

JUDGE CLI FTON: Thank you. We'll nunber these now. And |
believe that the Testinony of Pete Garbani will be Exhibit 189;
is that correct, Ms. Elliott?

M5. ELLIOIT: Yes.

(Thereafter, Exhibit 189, was
mar ked for identification.)

JUDGE CLIFTON: Exhibit 189. And then the exhibits that
support that testimony will be Exhibit 190. 190.

(Thereafter, Exhibit 190, was

mar ked for identification.)

7958

BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR, BESHORE: Thank you.

JUDGE CLI FTON:  You're welconme. Please raise your hand if

you do not yet have a copy of Exhibit 189 and 190? Everyone

has one.
M. Garbani,
MR. GARBANI : No,

JUDGE CLI FTON: I

you will raise your r
Do you sol emm

perjury that the evid

have you testified before in this hearing?
| have not.

|l swear you in in a seated position, if

I ght hand.

ly swear or affirmunder penalty of

ence you will present will be the truth?

MR GARBAN : Yes.

JUDGE CLI FTON: Pl ease state and spell your nane.

MR GARBANI: M
GARB-ANI.

name is Pete Garbani, spelled

JUDGE CLI FTON: Thank you. M. Beshore, you nay proceed.

DI RECT EXAM NATI ON

BY MR BESHORE:
Q Very well. Th
I's your business addr
A. M business ad
Cali fornia.

ank you, your Honor. M. Garbani, what
ess?

dress is 400 South M Street, Tul are,

Q Thank you. Now, would you proceed to read your

testimony, Exhibit 189, the first full paragraph, and when you

have reached the end,

or so at that point.

| want to just ask you another question
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A, Sure.

Good afternoon. My name is Pete Garbani, Director
Menber Rel ations for Land O Lakes, Inc. | have worked for
Land O Lakes in different capacities over the last 15 years. |
began nmy career with Land O Lakes within their accounting
organi zati on and have perforned a variety of roles, including
strategy, mlk sourcing and sal es, ranch-to-plant
transportation, regulatory and governnent affairs within
California, and general advocacy for our dairynmen
menber -owners. | have served as a menber of the California
Department of Food and Agricul ture (CDFA) Dairy Advisory
Committee, Board Menber and Chairman of the M Ik Producer
Security Trust Fund, and a Board Menber for the Dairy Counci
of California. Prior to joining Land O Lakes in 2000, | spent
nearly 11 years with the public accounting firmDeloitte &
Touche, LLP, during which | obtained by CPA license. | have a
Bachel or of Science degree with an enphasis in accounting from
California State University Fresno.

Q Ckay. Now, you have not testified before, M. Garbani,
and | want you to just tell us alittle bit nore about your
day-to-day activities and responsibilities presently with
Land O Lakes. You touch on it a little bit below but let's
just talk about that a little bit nmore now Tell us alittle
bit nore about that now so we can get a feel for what your, you

know, what your current work experience is.
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A Sure. So currently | spend the najority of ny time
interacting with producers fromour California mlk sheds, both
here and in Oland, California. W have a handful in Southern
California as well, | believe one of themwas here yesterday,
M chael Oosten. In that, in those interactions, though, we
tal k about their business conditions, the co-ops business
performance, issues |like drought and FMMO in California. So |
interact wth themquite frequently.

Q Do you have certain interaction with your custonmers as
wel | ?

A M customers are nore limted nowin my day-to-day
activities than they were in the past.

Q Gkay. \Very good. Thank you. And please proceed with
your testinony.

A. | have attended many of the Federal MIk Marketing
Oder (FMMO) in California hearing sessions conducted this far
and have | earned a great deal about FMMJs. This is ny first
experience with an FMMO hearing, although | have partici pated
in CDFA m |k hearings in the past.

I'mhere to testify in support of Proposal 1 offered by
Land O Lakes, Inc., Dairy Farners of Anmerica, Inc., and
California Dairies, Inc. My work as a Director Menber
Rel ations with Land O Lakes, neans that | amin daily contact
with dairy producers in California. To know and understand

their circunstances, is nmy job. Wth that background, | have
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heard some testinony and seen several pieces of evidence
provided in this hearing in opposition to Proposal 1, which |
woul d li ke to discuss further froma producer's point of view
I will discuss three topics: First, the relationship between
class prices and producer prices in California. Second, the
supply of milk in California and its expansion or contraction.
And third, cost of production and dairy farm nunbers in
Cal'i fornia.
O ass Prices and Over Order Prem uns
At the top of Page 8 of Exhibit 98, M. DeJong points

out that "...California s recent mlk production slowdown is an
expect ed response given the gl obal oversupply of mlk powder
and lower California Cass 4a price." Currently, |ower
producer prices may have contributed to the nost recent mlk
production sl owdown, however, during the tine period
January 2008 through June 2015, California Cass 4a mni mum
prices have contributed nore to the California blend price than
the California Class 4b price has, for the mgjority of the
nmonths. | would like to -- | say, see Exhibit 13. A dass Price
and California Blend Price Conparison 2008 through 2015.

Q And that's part of Exhibit 190, correct?

A. Correct.

Q So would you -- could we turn to that exhibit and tell
us a little bit about it, and if you prepared it and where you

got the information.
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A, Sure. So this graph shows, and | believe everybody has
col or copies out there, three different distinct lines
conparing statewide Cass 4a in the green line, statew de
Cass 4b in the brown line, and the statew de blend in the gray
line. And for nost of the periods presented here you can see
that the green line is closer to the blend, and in some cases
above the blend price, as it relates to the conparison of the
4b pri ce.

Now, this information cane from Exhibit 61, which was
of fered by the CDFA earlier in the hearing record. And
specifically, the schedules that it was attained fromwas
CDFA- A and CDFA-C.

Q Very good. So continue with the text of your testinony
then on Page 3 of Exhibit 189.

A, In essence, during the timefranme when the 4b di scount
had its largest inpact in California, the cheese processors
have drawn noney fromthe California pool which has all owed
themto pay their producers the quota and overbase val ues. At
the sane tine, they have retained the profits fromthe 4b
di scounted milk price to pay over order premuns to their
producers.

During the period of January 2008 through June of 2015,
| estimated Hlmar's draw fromthe California pool to be
$244.3 mllion. See Exhibit 13.B Estimated Hi | mar Pool Draw,
2008 through 2015.
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Q Let's turn to Exhibit 13.B then, of Exhibit 190. And
could you tell us how you prepared that exhibit and what it
depi cts, please?

A. Sure. So this is an annual inpact show ng each of the
bars in graph, and it shows the amount of estimated pool draw
that H | mar woul d have received, given some of the assunptions
that | have used. And fundanentally, what this is, is the
di fference between the 4b price and the blend price.

Q The 4b price being the price set by COFA for m |k used
to produce cheese at Hilmar and all other cheese nakers in
Cali fornia?

A. Correct. | would just add that these are announced
prices so they are at a standard 3.5 fat, 8.7 percent SNF,
solids not fat.

Q Very good. And for 2015 that was estimated through
what period of tine?

A.  Through the end of June.

Q Ckay. Thank you. So go back to the text then, on
Page 3 of 189 and continue w th your testinony.

A. Sure. The estimate was based on processing 12 mllion
pounds of mlk per day, 353 days per year, multiplied by the
di fference between the 4b price and the statew de bl end, per
the CDFA data indicated in Exhibit 61. Again, the sane
information that | spoke of earlier. Wile the cheese

manuf acturers in California would like to take credit for
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keeping the pay price to producers as high as possible, it is
actually the butter/powder manufacturers who have contri buted
the bulk of the value that makes up the regulated price paid to
all California producers.

On Exhibit 98, Page 10, M. DeJdong indicates H | mar has
paid $120 mllion in prem uns over several years. Since he
chose not to quantify the time represented by several years, |
estimated the value that H I mar has gained fromthe difference
between the California Oass 4b and the FMMO Class |11 using 12
mllion pounds per day of m |k processed over a 92-nonth period
from January 2008 to August 2015. See Exhibit 13.C Estinmated
Annual Hi I mar Benefit Based on California Class 4b vs.

FMMO |11, 2008 through 2015.

Q So wal k us through Exhibit 13.C of 190, Exhibit 190,
M. Grbani, please.

A. So again, this is an annual bar graph that shows the
estimated benefit to H lmar, conparing the dass 4b versus the
FMMO Class Il price. Again, at a standard 3.5 percent fat and
8.7 percent SNF.

Q So the bars represent annual dollars; is that correct?

A. Correct.

Q And the scale onthe left isin, it's in dollars and
mllions of dollars.

A, Correct.

Q Gkay. So the, like, 2014, the highest bar represents
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approxi mately what amount in that year?

A. | don't have the nunber in front of ne, but roughly a
little in excess of a hundred mllion dollars.

Q Gkay. And we can -- we can conpare the bars to the
scal e and determ ne the approxi mate benefit each year, correct?

A. Correct.

Q That's based on the Hi |l mar volunes that you have
I ndi cat ed before?

A, Correct. Again, 12 mllion pounds a day, 353 days a
year.

Q By the way, why did you use 353 days a year?

A, Wll, typically there are down days in manufacturing
plants, and in nmy estinmate here, | assune there would be one
down day per nonth in their manufacturing cal endar

Q Ckay. And 12 mllion pounds per day, what's the basis
for that figure?

AL So | actually heard in the testinony that it is closer
to 14 mllion nmore recently, which would suggest the nunber
woul d be | arger. However, as | |ooked back over this time
period from 2008 to today, | had to go back into some old CDFA
testinmony, and they were roughly around that 12 mllion
dol lars, or excuse nme, 12 mllion pounds per day processing
level in the earlier years. So | left it at the |owest vol une
of 12 mllion.

Q In other words, that's a nunber, a vol une nunber that
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H |l mar has itself put into the public record?

A. Correct.

Q Gkay. Gkay. Do you have anything nore about 13.C
before you go back to your testinmony?

A. | think the next sentence in the testinony is what |

woul d |ike to point out.

Q \Very good.
A Wichis --
Q Proceed.

A, This represents the discounted value that H | nar was
able to pay for the mlk versus the FMMO Class IIl price from
January 2008 through August 2015. The estimated value of the
4b discount is $467.2 mllion, just under one half billion
dol I ars.

Assuming H lmar paid 120 million in premuns to
suppliers/producers, that left $347 mllion for Hilmar's return
on investnent over the eight plus years presented. Hlmar's
ability to pay 120 mllion in premuns results directly from
the regul ated 4b price being too | ow.

JUDGE CLIFTON: Wuld you read that again, M. Garbani
bei ng sure to express dollars wherever it is indicated in your
t esti mony?

MR, GARBANI: Sure. Hilnar's ability to pay $120 nmillion
in premuns results directly fromthe regul ated 4b price being

too low. Continuing to give Hi|lmar Cheese Conpany and ot her
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cheese processors the ability to retain this 4b discount, wll
only lead to nore rapid consolidation and reductions in the
supply of California mlKk.
California MIk Supply Gowh and Contraction
During M. Janes Dedong's testinony on behalf of H | mar
Cheese Conpany, he showed us the growh of Hlmar's gross
recei pts. However, he didn't show us how much of the growth
cane fromtheir own contract producers and owners. As |
understand, Hilmar used to contract annually for mlk from
cooperatives, but currently H |l mar purchases from cooperatives
only on a spot basis. In fact, the extra m |k needed for the
soon-to-open powder mlk plant is comng frominternal growth
and producers they have garnered fromthe market which include
former nenbers of Land O Lakes, Dairy Farmers of Anerica, and
California Dairies.
Dr. Bill Schiek provided a graph in Exhibit 80, Figure

3, Page 7, beginning in 1970 through 2014, depicting the growth
in California mlk supply. Wthout nmore recent infornation
fromH I mar representatives during the FMMO hearing, | turn to
the followi ng statement from David Ahlem CEO, Hi | mar Cheese
at the CDFA hearing held June 15th, 2015, page 227:

“"Hi | mar Cheese -- our year over year mlk supply

of mlk has increased. W're not having trouble

sourcing mlk or fulfilling coomtnents in the

current environnent. We have nmintai ned our
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non- sunmer contract caps.”

M. Ahlemwent on to say:

“Hi | mar Cheese Company shi pped nearly 400 | oads
out-of-state this spring because we were unable to
find avail abl e processing capacity and willing
buyers for mlk in California."

During the questions fromthe CDFA Hearing Panel, when
asked about their new powder plant being built in Turlock
California, M. Ahlemreplied on Page 240 and 241:

"Well, it certainly creates capacity so we have a
growi ng supply. As we illustrated that our mlKk
supply is up and we have been trying to growit in
preparation for this new asset comng on."

However, he went on to answer the follow ng question on
Page 243:

"M . Shippel houte: As you have started grow ng
your m |k supply, has that contributed to the 400
| oads that you mentioned that you had to ship out
of state to find a home?

M. Ahlem Yes, | think this spring that did
contribute to that sone.”

Based on M. Ahlenmis testinmony, it appears that while
the Dairy Institute and its menbers woul d argue that any over
supply situation in California was due to the Cooperative (LQO.,

DFA, and CDI) which stands for Land O Lakes, Dairy Farmers of
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Amrerica, and California Dairies, Inc. Menbers growing their --
JUDGE CLIFTON: California Dairy Institute?
MR GARBANI : No.
JUDGE CLIFTON: California Dairies, Inc.?
MR GARBANI: Yes.
BY MR BESHORE:
Q Wiy don't you start that sentence again
A Yeah, let ne start that sentence over.

Based on M. Ahlenmis testinony, it appears that while
the Dairy Institute and its menbers woul d argue that any over
supply situation California was due to the Cooperative (LOL,
DFA, and CDI) menmbers growing their m |k beyond processing
capacity leading to the sale of the distressed mlk that finds
its way into other states to conpete with California finished
goods, Hlmar, in fact, also contributed to the over supply of
mlk in California and has shipped its excess mlk to their
plant in Texas to convert |lower price mlk into cheese that
conpetes with California cheese

Cearly the growh has been attributable to H |l mar as
wel |, based on the follow ng testinmny fromM. John Jeter
CEOQ, Hi |l mar Cheese during the 2007 CDFA hearing, Pages 219 and
220:

"You know, the old way we did it, as we grew and
we averaged al nost 20 percent growth a year,

al though it slowed down dramatically recently, you
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know, we woul d | et people ship what they wanted
because we had markets for that mlk."

As a result of this production growh, Hlmar, by its
own adm ssion, has instituted production limts with its mlk
suppliers. Exhibits 13.D Letter fromHi I mar Dated Cctober 18,
2007 and 13.E Letter fromH I mar Dated August 21, 2009, are two
letters distributed by Hlmar to their producer suppliers.

Q Do you want to just look at 13.D and 13.E, and before
you go back to your testinony, did you, are those letters that
were actually sent by Hlmar to its producers?

A Yes.

Q Gkay. And you, obviously you didn't receive them but
you obtained them from soneone in the, you know, in your
contact ?

A Yes.

Q Gkay. Do you want to describe themin any way ot her
t han what you have in the text?

A1 think inthe text it wll outline what the -- what
the essence is of each letter, so if you don't mind, I'l
continue that.

Q \Very good.

A, The letter dated Cctober 18, 2007, outlines the
initiation of Hlmar's mlk production limts to their
producers, including penalties. 1In the |etter dated August 21,

2009, Hilmar described its need for additional m |k above the
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t hen-contracted vol unes, as long as the production is received
prior to Decenber 31, 2009. Hilmar then cautions its suppliers
agai nst maki ng any major growth changes on their dairies that
cannot be reversed in January of 2010. This type of whi psaw
grow h opportunity has limted, if any, value to producers when
it takes nearly two years to raise a calf into mlk production,
and certainly could contribute to an over supply situation and
to shipments of mlk out-of-state.
| would like to expand a bit on California mlk

production vol unes using previously presented information in
the hearing. |If the opponents of Proposal 1 --

Q Start that sentence again, please.

A.  Excuse ne, the opponents, the proponents -- let's do it
one nore time.

The opponents of Proposal 1 have indicated California
production growm h has been significantly higher than other
states inthe U S., as depicted in Exhibit 80, Figure 4, page
9. In the attached graphs, | have used the sane information
Dr. Schiek presented in Exhibit 80, Table 4, Page 10, and Table
8, Page 16, but have changed the index period to be 2008
instead of 1985 or 2003, respectively. | chose 2008 as an
i ndex period, because 2008 is the year within Dr. Schiek's
Exhibit 80, Figure 1, Page 1, when the whey factor in the 4b
formula was fixed by the CDFA at 25 cents.

While Exhibit 13.F M|k Production |Index Selected
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States and U. S. 2008 through 2014, (2008 = 100% has been
entered into the record earlier in the hearing testinony,
Exhibit 13.G Dairy Farm Nunbers by State as a Percent of 2008
Level s, 2008 through 2014 is new.

Q Do you want to describe those exhibits just briefly
before you go on to describe themin your testinony, please?
A. Sure. Fundanentally, if those of you that were here
recall, M. Schiek tal ked about how he indexed the infornmation
in his, in his graphs. Al | have done is changed the index

period so that 2008 is at a hundred percent, and then we
measure fromthat period forward.

In the first graph, 13.F, you can see that California
is actually the lowest in mlk production growh out of the
state's that were listed previously in M. Schiek's testinony.
And if we flip the page to 13.G again, the sane information, a
different index period. California, when we |ook at farm
nunbers declining by state, California is second to the | owest
as far as reductions in farmnunbers, only above Wsconsin in
this conparison.

Q kay. So please return, then, to the text of your
testinmony on Page 7 of Exhibit 189.

A. Sure. Both Exhibit 13.F and Exhibit 13.G show a bit
different picture of growh and dairy farmdeclines than
Dr. Schiek suggested during his testinmony, Exhibit 79, Page 31,

and M. Geg Dryer of Saputo al so suggested on Exhibit 91,
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Page 14. In their testinony, Dr. Schiek and M. Dryer both
suggested that California growh has been [arger than in al
other states in the U S and the decreases in dairy farm
nunbers are not abnormal and are slowng -- and are a sl ower
decline than in Idaho or Wsconsin. Their conclusions depend
largely on the timefrane and the data, that the data
represents, and nore inportantly, on the base year chosen
Usi ng 2008 as the index for nmeasurenent of both growh and m |k
vol umes and declining dairy farmnunbers, it is apparent,
1) that California is not the |leader in growh, nor the state
losing the | east anmobunt of dairy farnms, and 2) the market
signals fromthe 4b price paid to producers in California have
had an i npact on both neasurenents.

In Exhibit 98, Page 8, towards the bottom of the page,
M. DeJdong wote, "In such instances, processing capacity can
be needl essly shutdown resulting in |loss of investnent, |ost
jobs for plant workers, and | ost avenues for dairynen to
orderly and economcally market their mlk." But froma
dai ryman's perspective, if mnimummlk prices are set too |ow,
dairy farmers will be needl essly shut down, (as we have heard
fromM. Fluegel, M. Medeiros, Ms. Medeiros, M. Lopes, and
ot her producers) resulting in loss of investnent by dairynen,
| ost jobs for dairy and farm workers, and an opportunity for
processors to enhance their profits. The Dairy Institute and

its menbers suggest it is better to have | ower m nimum
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mandat ory prices than m ni num nandatory prices that are set too
high. The assunption is that over order premuns wll be
offered to producers from nmanufacturers to suppl enent the
m ni mum mandatory prices, and that producers will ultinately
receive a fair value for their mlk. Wile the theory
i ndi cates manufacturers will "do the right thing" and pay
addi tional prem ums when warranted, there is no narket
nmechanismto ensure it will happen.
Cost of Production (COP) and Producer Margins

Dairy Institute witnesses have used ERS, which stands
for Econom c Research Service, and CDFA cost of production data
to suggest farmnet inconme is adequate, in spite of the
basi cal |y unani mous testinony of dairy farmers that things are
not doing well on the farmin California. The Dairy Institute
data shoul d not overshadow t he producers wi tnesses -- the
producer wtnesses. First and forenost, use of ERS information
to depict the COPin California and other states is mnimally
useful, whether trying to show total cost per hundredwei ght or
relativity across selected states as depicted in Dr. Schiek's
Exhibit 80, Figure 11, Page 24 and the graphs within M. Geg
Dryer's testinony, Exhibit 91, Pages 10 and 11. Exhibit 13.H
2014 Sel ected States Margin per CM, acronym for hundredwei ght,
illustrates the follow ng of relying on ERS COP information.
[t shows 2014 margin per CM using Federal O der mailbox prices

2014, froma website that | have included in the witten
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testi nony:
www. f mma30. com Honepage/ FO30- Mai | boxPri ces. ht m
Q Can we include that as if read without M. Garbani
spelling out the URL, your Honor?

JUDGE CLI FTON: Yes, we can. However, | would like himto
indicate, just to give people sone orientation, just the phrase
that comes inmmediately follow ng the ww.

MR GARBANI: FMVA 30.

JUDGE CLI FTON: Thank you.

MR. GARBANI: So we have the reference to URL, plus
marketing cost, including a 50 cent per CM estimte for
haul i ng, | ess ERS COP from anot her | ong URL
WWw. er s. usda. gov/ datafiles/M | k_Cost _of Production_Estinmates/
M | k_Cost of Producti on_Esti mat es2010 Base/ Annual / M | kSt at e2010%
20base. x| s

MR BESHORE: And | would like to handle that the sane way,
if we could, your Honor

JUDGE CLIFTON: Yes, | would like the court reporter to
type both these web sites just as if the witness had read them
and you will find themon page 8 of Exhibit 189. And for now,
what | would like, M. Garbani, is if you will just read the
cite foll owi ng ww.

MR GARBANI : ERS.

MR. BESHORE: (o ahead to the back sl ash.

MR. GARBANI : ers. usda. gov
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JUDGE CLI FTON: Good. Thank you.
BY MR BESHORE:

Q Continue to the end of that wth the next sentence and
then we'll | ook at the graphs.

A, Sure. As several wtnesses have testified, 2014 was
one of the best years in recent history for dairy farm margins.
Since the graph included on Exhibit 13.H of ny exhibit suggests
excessive negative margins that year, it underlies the fact
that ERS COP may not be a good source to use in assessing COP
or resulting in margins for procedures.

Q Soin that text that you have just read, in the
par agr aphs, when you have said COP, that's an abbreviation that
you use for Cost of Production throughout, correct?

A.  Yes, correct.

Q And the first website, FMMA 30, can you just tell us
what that website is? |Is that the Oder 30 Federal M|k Market
Admi ni strator website?

A Yes.

Q Okay. Now, let's go to Exhibit 13.H which you have
just described. And just tell us where you got the infornation
and how you displayed it?

A Sowthin this Exhibit 13.H, you can see the
cal cul ati ons across the top. And there are sone information
t here about where the pieces of data cane fromsimlar to the

testinmony that we just tal ked about. Basically, we start with
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their cost of production information, and simlar to what
been done in previous testinony, we add back things |ike
haul i ng and marketing to get to our revenue, our nailbox
revenue |ine.

Q And woul d you, the 50 cent hauling nunber, was that
your estimate or -- why did you use 50 cents there?

A. It was based on an estimte of what | believe haul
costs woul d be reasonable in different Orders in different
st at es.

Q Very good. Continue.

has

ng

A, So then it goes on to calculate a net incone or a net

margin for each of the states, and as you can see by the

picture and the graph, alnost all of these states have negative

margi ns during the year that was supposed to be extrenely
beneficial for dairy farners.

Q That |eads you to have some observations about the
of those ERS nunbers, | take it?

A, Correct.

Q Ckay.

use

A And | think I just read some of those into testinony.

Q Yes. So continue then with your testinony on Page

Exhi bit 189.

9 of

A Aternatively, review of the CDFA COP feedback forns

from 2012 not adjusted for high conponents or organic

operations, is captured on Exhibit 13.1 CDFA's COP (4-2012 of
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ny testinmony. The variance between high and lowwith COP is

al rost $30, froma high of $45.24 per hundredwei ght to a | ow of
$15. 39 per hundredwei ght. Correspondingly, the difference

bet ween the highest cal culated margin of $11.89 per

hundr edwei ght, and | owest cal cul ated margi n of mnus $10. 23
shown on Exhibit 13.J CDFA's Net Margin 4-2012 is in excess of
$22 per hundredwei ght.

Q Gkay. Wuld you stop there and let's |ook at, that's
Exhibits 13.1 and 13.J, your graphs in Exhibit 190, and just
tell us about each of those.

A, Sure. So these are, it's basically a scattered graph
of all the data points that are included in a period of tine
quarterly for the CDFA of all the feedback forms that are
included in their cost of production survey.

Q And have you identified with numbers the high and the
| ow that were referred to in your testinony?

A.  Yes. You can see the highest being $45.24, the | owest
$15. 39.

Q Ckay. And the color of the dots represents the
| ocation of the producer reporting this information or feed,
reporting this feedback; is that correct?

A. That is correct. They segnent the state up into
different areas as is provided on the right hand margin of the
graph, North Valley, North Coast, Southern Cal, South Valley.

Q Gkay. And is Exhibit 13.J then, how does that differ
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from-- well, first of all, Exhibit 13.1, those are full cost
of production nunbers; is that correct?

A. Correct.

Q Cost of production as figured by the CDFA fornul as.

A. Correct.

Q Ckay. So what do we have on 13.J, then?

A Wll, 13.J is, again, a calculation of net margin for
t hose sane operations, for the same tinme period of the fourth
quarter of 2012. Again, what the color of the dots
representing the segmentation, | guess, within the state in the
different areas. But again, using information, |ike cost of
production, adding back into it, or mailbox price, and addi ng
back into it the hauling cost and the narketing cost to arrive
at an income nunber, subtracting the cost of production to give
us these margins.

Q Gkay. And did you prepare these graphs fromthe CDFA
i nformation?

A Yes, | did.

Q Thank you. Very good. Continue then with the text of
Exhibit 189, your testinony, where you left off. The I|ast
par agr aph before the subheading fair and equitable on Page 9.

A. The reason for utilizing a different period than
Dr. Schiek, and including all dairies in the COFA COP data is
to underscore that indeed the COP and estinated margin in

California have a wi de range, especially depending on the
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period sel ected.
Fair and Equitable

The proponents of Proposal 1 are not trying to increase
the mlk price in California to cover the wide range of COP in
the state. W are sinply asking for prices available to other
producers in FMMJ s in the nation. This is in stark contrast
to what the Dairy Institute supports in Proposal 2, which
provides for additional shrink for extended shelf life
products, a whey price that eases the burden within m ninum
mlk prices for smaller cheese plants, freight cost to
subsi di ze the spatial value of their finished goods, and
processor-favorabl e changes to make al | owances. |In other
wor ds, the Cooperatives recognize an FMMO isn't expected to
cover all the costs relating to producing mlk for al
California producers, as they may or nmay not be efficient or
may be covering their cost by marketing their mlk in a manner
t hat conpensates themfor their mlk characteristics
(conponents, organic, rBST free). At the sane tinme, we do not
believe it is appropriate for processors in the contenpl ated
FMMO t o deduct their inefficiencies, excess shrink, |ack of
whey processing investment, or (contradicting current USDA
policy) spatial values for finished goods produced in
California, fromproducers’ mninummlk prices. W would
poi nt out that while producers' cost of production in margins

are available within the COP data on the CDFA website, we have
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yet to

Wi t hin

see an income statement fromany of the processors

California who claimthey can't afford an increase in

their mlk cost that would result froman adopting Proposal 1.

Summary

nmention

testino

Q

In sunmary, | would like to recap a few previously
ed thenes:

* Hilmar's mlk is growing, and in the past has added
to the over supply situation in California, as well as
to sales of mlk to out-of-state processors, including
t hemsel ves, creating a finished good product that
conpetes with market share with California products.

* Hlmar and other cheese processors have financially
benefitted fromthe California pool over the | ast
several years.

* Over order premunms can be paid by H I mar due to the
4b di scount .

* COP information available fromERS is m sleading and
it is difficult to get an accurate actual COP and
mar gi n val ue

* As California producers have repeatedly testified,
they want to be part of the national m |k marketpl ace
wth a mlk price based on national product val ues.
Thank you for the opportunity to provide this rebutta
ny.
Thank you, M. Garbani. Do you have anything you would
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like to add at this point?

A No.

Q Your Honor, | would nove the adm ssion of Exhibit 189
and 190, and M. Garbani will be available for
Cross-exam nati on questions.

JUDGE CLIFTON: | have one question first, M. Garbani
Look at your last two exhibits, please, and tell ne how you
determ ne where to put the green line. Wat is -- what does
that represent?

MR. GARBANI : | apol ogize, your Honor. | should have noted
this in the testinony. The green line is actually depicted, a
depiction of the average for that period on the cost of
production. So for 13.1, that line, and it is a little bit
of f, just last-mnute prep here, it is $20.01 per hundredwei ght
is the value of that green line, the average value for that
cost of production.

MR. BESHORE: Say that nunber again.

MR, GARBANI : $20.01.

MR, BESHORE: Thank you.

MR. GARBANI: And on the foll owi ng page, 13.J, that green
line is supposed to represent $1.26 per hundredwei ght.

MR, BESHORE: How did you reach the $1.267?

MR. GARBANI : They are both sinple averages.

MR, BESHORE: Thank you for the question, your Honor.

JUDGE CLI FTON: Soneone woul d have asked it. M. HII?
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MR HILL: Brian HII. | just want to point out again
when your Honor asked, for the record, when your Honor asked
for the last two exhibits, she nmeant the [ast two tables from
Exhibit 190, not 189, and not Exhibit 189 and Exhibit 190; is
that correct?

JUDGE CLIFTON: That's correct. Thank you, M. HII.

Yeah. This has got to be very difficult for people |istening
in on the audio feed. | would love -- this has been the best
hearing technol ogically, just excellent. |If there would be any
mracle that we could have to nake it even better, it would be
t hat sonehow these exhibits could be visible to the people who
are listening to the audio feed. | knowthat's very difficult.
| know that USDA, for exanple, does not want to use technol ogy
such as Skype and sone ot her technol ogi es that have hacking
vulnerabilities, so | don't know that it's possible. But that
woul d be ny dream that it would be just like it's been for the
| ast 39 days, but that the people on the audio feed could see
the exhibits.

All right. Let ne ask first, does anyone wish to
question M. Garbani on either Exhibit 189 or Exhibit 190
bef ore determ ni ng whet her you have objections? No one. |Is
there any objection to the adm ssion into evidence of Exhibit
189? There is none. Exhibit 189 is admtted into evidence.

(Thereafter, Exhibit 189, was

received into evidence.)
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JUDGE CLIFTON: Is there any objection to the adm ssion
into evidence of Exhibit 190? There is none. Exhibit 190 is
admtted into evidence.

(Thereafter, Exhibit 190, was
received into evidence.)

JUDGE CLIFTON:  Wio will begin cross-exam nation of
M. Grbani? Thank you, M. English. Soneone has to.
al ways appreciate the person who will go first.

CROSS- EXAM NATI ON
BY MR ENGLI SH

Q Chip English. And I know this was a huge surprise that
| was going to go first.

And | don't have a lot, your Honor. So | just have
several areas to look at, M. Garbani. First of all, good
af t er noon.

A CGood afternoon.

Q | don't think you and I have had the pl easure, assum ng
that would be the word either one of us would use, but --

A Agreed.

Q Looking first at Page 6, and your discussion just above
the | ast paragraph about the whipsaw growth opportunity. And
you point out that it takes dairy farmers nearly two years to
raise a calf. You would agree with me that dairy farners have
ot her ways to adjust production as opposed to adding cows or

el imnating cows, correct?
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A I'mnot sure | follow that question.

Q Al right. Wwell, your, built into that statenent is, |
bel i eve, the assunption that the way producers can grow mlk
production is by adding cal ves, correct?

A. Correct.

Q kay. They could also alter the production by quantity
or quality of the feed.

A.  Ch sure, yes.

Q Ckay. They could also alter production by using or
di scontinuing the use of rBST?

A Yes.

Q Gkay. So ny question was, it's not just the adding a
calf or subtracting a calf that adjusts production for dairy
farmers, correct?

A, Correct.

Q Ckay. And it may seema mnor point, but | think it
doesn't probably for one segment of the Dairy Institute of
California. On the bottomof Page 3, you are tal king about the
cheese nmanufacturers and you are tal king about the
butter/powder manufacturers, but ny friends fromthe Dairy
I ndustry of California who are the Class | processors nay take
Issue with who is paying noney into the pool, correct?

A, Correct.

Q So Il want to turn nowto Page 4 of your testinony,

which is Exhibit 189, and Exhibit 190, Exhibits 13.B and 13.C
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trying to keep M. H Il happy, and the record cl ear.
You don't know the prices that H I mar receives when it
sel |l s cheese, do you?

A No.

Q kay. So when you say that the estinmated value of the
4b discount is 467.2 mllion, you subtract 120 mllion paid to
the dairy farmers, and that |eaves 347 mllion for Hilmar's
return on investnent. You don't know that that really left 347
million for Hlmar's return on investnment, do you?

A. Based on the data that | had available, that's --
that's what ny cal cul ations indicate.

Q So you are assunption there is that H Il mar can sell the
mlk at or above Federal MIlk Oder Cass IIl prices, the
prices that are assumed under the formul a?

A, Could you repeat that question?

Q Well, your assunption at deriving a $347 mllion return
on investnent, is based on the idea that H lImar is getting a
price for the cheese they sell that allows that 347 mllion to
exist, correct?

A. That's true

Q But you don't know that because you don't know what
prices they are selling the product at, right?

A.  That evidence hasn't been offered.

Q kay. Well, looking at Exhibit 190, 13.C, and the

nunbers for 2008, 2009, and 2010, and your estinated annual
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H | mar benefit, that neans that was the benefit Land O Lakes
was getting at its Tulare plant that it closed on Cctober 20107

A, Yes, a portion of it.

Q Gkay. And nonethel ess, Land O Lakes decided to cl ose
that plant, correct?

A | think that's a natter of record in the testinony,
yes.

Q Now, on 13.B -- how |l ong have you been involved in
California dairy industry history?

A. 15 years'ish, yeah.

Q Ckay. So going back to 2000, right? At |east?

A. Correct.

Q So if you ran your Exhibit 13.B back in tinme to 2003,
woul dn't it be true that Hilmar and other C ass 4b operations,
wer e naki ng paynments into the pool as opposed to receiving a
pool draw each of those years 2003, 2004, 2005, 2006, 20077

A. | haven't |ooked at that information to nake that
cal cul ati on.

Q Does it sound right based upon your know edge of the
i ndustry goi ng back to 20007?

A. | don't have that conparison between 4a and 4b and the
bl end to make that determ nation in front of ne.

Q If the evidence in the record shows that that's what
was going on, and sone of those nunbers were at |east as big as

the positive nunbers in |latter years, would that change your
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testi nony?

A.  Say that again, please.

Q If the record revealed that data is there to do those
cal cul ations for paynents into the pool that are equal to, or
greater than, these pool draws you see in your 13.B, would that
change the testinmony you have provided?

A It may likely. However, the reason why | have chosen
this period of tinme is because it is nost relevant to proximty
of this hearing.

Q Nonet hel ess, you tal ked about the prem ums paid by
H | mar. Those prem uns were also paid prior to 2008, correct?

A. The truth of the matter is, when | |ooked at CDFA
testinmony, that 120 mllion has been quoted on for at |east ten
years, so I'mnot sure when it started or how it noves.

Q Wll, but, that nmeans, if it's been quoted for years,
they were paying that 120 mllion both when they were paying
into the pool and when they were collecting out of the pool,
correct?

A Wile it maybe correct, they nust have gotten a greet
price for their cheese, if that's true.

Q | have no further questions.

JUDGE CLI FTON: W next has questions for M. Garbani? |
would invite redirect and then I'Il ask if USDA has any
questi ons.

MR, BESHORE: | have no redirect.

7989

BARKLEY
TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDCGE CLI FTON: Thank you, M. Beshore. He indicated he
has no redirect. Are there any questions from enpl oyees of
USDA? There are none. M. Garbani, is there anything el se you
woul d Iike to add?

MR, GARBANI: No. Qher than to thank you for the
opportunity to testify today.

JUDGE CLI FTON:  Thank you for your studied focus here.
find this hel pful.

MR. BESHORE: Your Honor, Marvin Beshore. Your Honor, as
indicated this morning, that is our testinmony for today in
rebuttal. We do have M. Hollon, trusting he arrives back in
Fresno tonorrow, and Dr. Erba to close out our case.

JUDGE CLIFTON: Al right. And Dr. Erba is not ready to go
today; is that correct?

MR. BESHORE: That is correct.

JUDGE CLIFTON: Al right. Then | would | ook forward to
Dr. Schiek and the testinony that | requested fromhim

MR. BESHORE: Marvin Beshore. | don't want to bel abor the
record, | would reiterate the objections we have made to this
testinony and I want to add one additional objection. And that
Is that, as this, as your Honor has just indicated, as this
testimony has been requested by your Honor, the Rul es of
Practice do not provide, within the scope of powers of the
Judge for these hearings, the ability to call wtnesses. And |

woul d note that objection to the testinony.
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JUDGE CLI FTON: Thank you. Your objection is noted. |
did, after I had heard Dr. Schiek's testinmony surrounding

Exhi bits 145 and 146, and after | had thought about it over

night, | realized | wanted to recall himto expand on the ideas
presented. | felt it was essential for that information to be
available for consideration. | did that on my owmn. | wasn't

pronpted to do it by anyone. It was just my thought process in
eval uating what we were hearing, not only fromDr. Schiek, but
al so about that time we had testinony from M. Consalves. W
had excel |l ent cross-exam nation by M. W ahos of the witnesses
on the Mnday, Dr. Schiek, and whoever else testified that day.
And it all seenmed to focus ny attention on the fact that we
needed a little nore information. So it's sonmewhat
controversial that | have asked for it, but I did.

M. English?

MR, ENGLISH. May | be heard, even though | -- | understand
we're going to go forward, but nonetheless | think for the
record | have two things.

Nothing in the Rules of Practice provides sort of this
order that we have informally adopted over the |ast few
proceedi ngs, where after proponents go, that there's rebuttal.
Not hi ng prevents anybody from show ng up tonorrow and offering
testinony for the first time. Nothing would prevent us from
asking Dr. Schiek to cone back on our own. So | think that

that is a nore than a technical point, | think it is a point
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that is really irrelevant because I think we could call himon
our own.

| do want to go back briefly, I'mnot going to repeat
the entire discussion that we had | ast week, but | do think
that it really is notable to |ook at the case of Alto Dairy,
whi ch we did discuss, 1o so many days ago, | think that first
Friday in Septenber. And in the Alto Dairy case, the Court of
Appeal s said the followng, which I just think is absolutely
critical of this entire proceedi ng because we just cannot think
of ourselves as being constrained by a straitjacket.

"The purpose of a rule making proceeding is not nerely
to vote up or down the specific proposals advanced before the
proceedi ng begins, but to refine, nodify, and suppl enment the
proposals in light of the evidence and argunents presented in
the course of the proceeding. |If every nmodification is to
require further hearing, at which that nodification is set
forth in the notice, agencies will be |loathe to nodify those
proposal s and the rul e making process woul d be degraded. "

We are nerely trying to live up to that. | call, on
our own, Dr. Schiek to the stand.

JUDGE CLIFTON: M. English, you may proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH
Q Thank you. W do not have a statement to pass out. W

are, we have a few extra, but we literally are responding to
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t hose questions and making an effort to do so as best we are
abl e.
Dr. Schiek, do you have a few prelimnary coments?
A, Yes, | do. As soon as the mcrophone is in place.
JUDGE CLIFTON. Dr. Schiek, you renmain sworn. Wuld you
again state and spell your nanme?
DR SCH EK: Yes, ny nane is WIlliam Schiek, S CHI-EK

So just, first in response to Judge Cifton's
questions, | wanted to kind of reiterate just kind of what our
t hi nki ng, basic thinking is, and just a couple of points
that -- you know, we believe the core of Federal M|k Mrketing
Oders is uniformprices paid to dairy farners and uni form
prices paid by handlers, and also there should be no trade
barriers with regard to Order regul ati on.

W al so believe that Proposals 1 and 3, as they are
currently constructed, are inconsistent wth those principles.
So that, | wanted to say at the outset.

BY MR ENGLI SH

Q Soin light of that, what do you do about Judge
difton's questions, that I will now ask you. As we wote them
down, and if we msconstrued them we apol ogize. W can fix
t hem obviously, but -- and we have sort or shortened it a
little bit, not that your Honor didn't present themin a very
cogent way. But nunber 1, how can we work toward uniform

pricing?
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A, kay. So you know, given what | just said, | think if
you have a paynent based on quota and non-quota price, you have
to conclude that that's inherently non-uniform And so, |ust,
if you are going to work toward uniform pricing, you would
think that over time the quota programwould have to go away in
order to achieve uniformpricing to producers. And so that
rai ses the issue of sone sort of sunset of quota as an answer,
and maybe the only answer to that problem

Q Number 2. How does USDA deal with the fact that it has
no control over who owns quota and what California mght do
going forward with quota progranf

A. Yeah. And that's a difficult one. And | think, you
know, that m ght be another reason why a sunset woul d be
sonet hing to consi der.

The ot her possibility, of course, would be that you
could have a, sone sort of provision in the Order that woul d
cause the Order to suspend or termnate if USDA or if CDFA were
to change or increase the value of quota or do sonething that
that interfered with the way USDA wanted to handl e the
situation. So | don't have good answers for that one, but
that's -- that's one thing that conmes to mnd

Q Sol'mgoing to ask the third question, and then
think 1"l pause for a moment. The third question, as we
understood it was, how do you conpensate quota hol ders for the

full value of their holding? And the pause is, have you caused
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to be prepared a chart to |ook at as you discussed --

A Yes.

Q Have you caused a chart to be produced in order to
respond to this question?

A | did.

Q kay. So your Honor, | would like to pass out a
docunent to be marked.

JUDGE CLIFTON: Wile the exhibit is being distributed, I'm
going to mark it, Ms. Elliott, as Exhibit 191. Do you agree?

MR ELLIOIT: Yes.

(Thereafter, Exhibit 191, was
mar ked for identification.)

JUDGE CLI FTON: Pl ease raise your hand if you still need a
copy of this document that | have marked as Exhibit 191. The
first words on it say Quota Input Values. Al right. It
appears everyone has a copy. You may proceed.

BY MR ENGLI SH.

Q So Exhibit 191 is a PDF of an Excel spreadsheet with
Colums A through L, and it runs from January 2017 as a
hypot heti cal, through February of 2028.

First, Dr. Schiek, near the top on the first page of
Exhibit 191 there's a total quota value. Do you see that?
A Yes.
Q Wat is that nunber and where does it come fronf

A. Ckay. That is the nunber that was prepared by
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M. Hatam ya on his testinmony which was Exhibit 64, and the
total quota val ue nunber actually cones from Page 14 of his
testinmony. And so that is the asset value of quota as he
calculated it.

JUDGE CLIFTON: Is it 64 or 54?

DR. SCH EK: | have got 54, did | say 647?
JUDGE CLI FTON:  You did.
DR SCH EK: Ch, | meant to say 54, |I'msorry.

BY MR ENGLI SH

Q So before we actually look at the chart, let's go back
to the question now. How do you conpensate quota hol ders for
the full value of their holding?

A. Ckay. So the idea here is that you would pay quota
hol ders either out of the pool, we also thought about this as
potentially as some kind of a check off on all producers,
recogni zing that there may not be nechanisns to do that, but we
are just thinking about different things. It could also be
paid out of the pool with a certain value com ng out each nonth
and that's kind of what this analysis would show, how that was
put together. So the idea is to pay quota hol ders out, out of
what the current paynment rate has been, plus interest, which we
cal cul ated at the Mdody's BAA Bond | ndex Rate, which is, for
recent day, it was 5.51 percent.

Q Now, why did you use the Mdody's BAA for this purpose?

A.  Yeah, the BAA rate has been used by CDFA in cal cul ating
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return on investnment both on producer assets, in calculating
producer cost of production and the return on investnent

al l owance. It's also been used in the manufacturing cost as a
return on investnent calculation on the net book value of the
asset. So, you knowit's a rate that CDFA has used and we
thought it would be appropriate to use in this calculation

Q Howis that different from and maybe nore broadly, how
is this calculation different, but howis that interest rate
different fromthe cal culation that you used in your testinony
fromlast Mnday?

A kay. So |last Mnday, the concept that we had in our
exhibit was the idea of creating an annuity type instrumnment
that would be tradable, and so there we were, we were | ooking
at using interest rate very close to zero because if you change
the interest rate that inherently changes the annuity starting
principle calculation to achieve the payback. So there we were
trying to kind of keep that interest rate ow. But here you
are just tal king about a straight payback that ought to have a
return on investnent with it.

Q The fourth question that | recall, or that we wote
down fromlast Tuesday is, if quota were to be withdrawn or
drawn down on a percentage basis, what should that percentage
be?

A Right. So | gave sonme thought to this, because in some

ways there's some advantages to | ooking at paying off quota or
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sunsetting quota through a percentage of the pool. And that
advantage is that the pool value varies a | ot depending on a
nunber of factors. Just |looking at commodity prices, it varies
substantially fromtime to time dependi ng on whet her you are on
a year with low commodity prices or a year with high comodity
prices, like 2014 was. So the idea of percentage of the poo
woul d create some consistency in terns of the anount of,
relative to the size of the pool, the anount of dollars com ng
off to pay quota. So fromthat standpoint, | think in ternms of
the operation of the pool there's sone appeal there.

The difficulty with that, though, then is that the
payback is variable, and it could take longer. |If you are
| ooki ng at payback to asset value to quota holders, it could
take longer doing it as a percentage of the pool and it woul d
be difficult for quota hol ders, because they wouldn't, you
know, their incone streamwoul d be nore variable and they
woul dn't know how nuch they are getting each and every nont h.
So there's trade offs there as far as | can see.

Q Ddyou find a range?

A, Yeah, in |ooking at what quota, the quota val ue, and
I'm | looked at some data that | had got from CDFA. Mk
Pool i ng Branch puts out sonething called an 1101 report, which
is kind of like their pool calculation, being very simlar to
the uniformprice type calculation, has a ot of information on

prices and val ues, and you know, utilization by class. And
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they al so include the quota pay out and the regional quota
adj uster values. So | took the regional quota adjuster val ue
and subtracted that essentially, fromthe quota pay out, and
kind of conme up with a net quota pay out. And then |ooked at
that as a percentage of the total pool val ue.

And | ooking from 2009 to 2014, through 2014, we had a
range of, | think in March of 2014, the quota pay out, net
quota pay out, was 1.3 percent of the pool. And this is,
agai n, the CDFA cal cul ated pool, so it's inherent in that as
CDFA pricing. And the maximumwas in, | think July 2009, and
it was al nost 4 percent of the pool in that particular nonth,
that was a low price period. So the average over that
five-year period was about two and a quarter percent of the
pool .

Q Solet's go back to Exhibit 191 and follow up with a
coupl e of other questions.

So for Exhibit 191 we have already said that the tota
quota val ue, USDA may determine is a different nunber, correct?
And that's based upon --

A, Correct.

Q -- but you are just using it without agreeing with it,
wth M. Hatamya's statement from Exhibit 54, correct?

A. Correct. This is out of his exhibit.

Q And the interest rate of 5.51 percent, | think you told

us a nonment ago, is the current BAA rate, correct?
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A, Correct.
Q Were does the --
JUDGE CLI FTON: Are you saying --
MR ENGLISH. BAA | nean, if it was AAA, you m ght say
Triple Arating.
JUDGE CLIFTON: So it is B, as in boy?
MR, ENGLISH. B, as in boy, AA
JUDGE CLI FTON:  Thank you.
MR. ENGLI SH: -- regul at ed.
BY MR ENGLI SH

Q And you said that's correct, it is 5.51 percent,
correct?

A. That was for a recent day. | think it was a couple of
days ago that we |ooked at it. And you know, point out, that
woul d be a higher rate than a Triple A, which is a top rating
for a corporate bond, for exanple, and we woul d have a | ower
interest rate, that BAA rating.

Q And how did the annual quota cost then get cal cul at ed?

A, Ckay. That came from M. Hatam ya's testinony, again
Exhibit 54, and that one did cone fromPage 16, and it was at
the bottomof the table with lots of gold highlights. | think
he probably has the table, Table 5 of that testinony. Total
Quota Paynents, per California County 2014, and that was the
sumof all the counties that he had there. So that was

$139, 329, 759. 23.
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Q So let's just run through a couple of lines and see if
we can understand what this chart does and shows. So why don't
you start wth January 2017?

A Ckay. So the first four colums actually come from
CDFA statistical publications that, this used to be in what
they would publish as the Dairy Information Bulletin, nowit is
available, this information is available on their website under
the data statistics section. And it gives the nonthly pounds
of quota solids nonfat, non-quota solids nonfat, and tota
solids nonfat. And there's also a solids nonfat test for
California for market mlk, and it's also published in that, in
that statistics table.

Q And this is historical data. And as headi ng indicates,
it is repeated with Leap Year adjustments, correct?

A Correct. And it is from2013, a slightly |ower
production year than 2014, which was sonewhat extraordi nary
year for incone. And so we thought that woul d be a better
basis for a simulation going forward.

Q Ckay. So that's Colums B, C, Dand E. And then
Colum F is just a blank as a buffer, correct?

A. Correct.

Q So what is Colum G?

A So Colum Gis a nmonthly cal culation of what that
annual quota costs. I'mecalling it a cost, but it is actually

a benefit to quota holders fromthe pool. And we, you wl|
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note that the nunbers do change by month. And essentially,
what we're | ooking at there is a nunber of days in the nonth
over 365, at least inthe first year. |It's adjusted for Leap
Year, so sone years it is going to be over 366, but -- so it,
you know, for January it would be 31 because there's 31 days,
di vided by 365, times that 139, 329, 759.

Q Wich is dollars?

A, VWich is dollars. And so that gives you a nonthly
quota cost. And this is, by the way, | should say, net of the
regi onal quota adjusters because of how M. Hatam ya cal cul ated
it, so it already has the regional quota adjuster taken out of
it, soit actually is the value received for that year. And so
that comes to a nonthly cost of $11,833,486. And then the next
colum --

Q Colum H?

A, Colum H, takes that value and divides by the value in
Colum B, which is the quota SNF pounds, so you conme up wth a
val ue per pound of quota SNF, and that is 17.73 cents for that
nonth. And, you know, the first thing that junps out at you is
why isn't it 19 and a half cents? And this is because it is
net of all, it's sort of a statew de average net of all the
regi onal quota adjusters that are out there.

Q So once you net the regional quota adjusters, the .195
actual ly becones .1773, correct?

A. Correct.
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Q So then we have Colum 1|, another buffer, what is
Col um J?

A, So Colum J is sort of a payoff schedule if you were
going to pay off quota over a period of tine. It begins in
years zero, which would, | guess, be Decenber 2016, with the
bal ance, the total quota value fromthe top of the table there,
that $1, 163, 388,062 and subtracts fromit the anount in
Colum G which is the nonthly quota payout. And so that cones
off inthe first month. And then in the second nonth we kind
of ook at the prior nmonth's bal ance of that quota val ue, and
we subtract the February quota payout, but we also add in the
interest at 5.51 percent on a nonthly basis. So again,
translate it to the nonthly basis, so it would be | ess than
5.51, it would be the 31 over 365 fraction of the annua
interest rate. And that gets added back in. So each nonth you
are taking out the quota pay out fromthe bal ance of the quota
val ue, and you are adding in the interest rate on the bal ance.

Q So Colum Kis a buffer, and I now | want to tal k about
what Colum L is, and | want to take that back to sone
questions. So what is Colum L?

A, Ckay. So Colum L essentially represents the pool ed
val ue on a hundredwei ght basis of quota. That is, if we |ook
at the quota value in Colum G and divided it by the mlk in
the pool, in ternms of hundredweight of mlk in the pool, and

here we have sort of approximted that by taking the total SNF

8003

BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

and dividing by the SNF test, the average SNF test to conme up
w th a pounds of mlk calculation, and then of course, divide
by 100, it's on a hundredwei ght basis. And so you take the
nont hl y quota payout divided by that nunber, and that gets you
to this 36 cents a hundredwei ght, which is what you see in the
January of Columm L.

Q So that takes me back to | ast Monday, and M. VI ahos
asked you a question that wouldn't the proposal, well, wasn't
so nuch a proposal, but the testinony you were providing an
alternative way of |ooking at that [ast Mnday, | believe he
asked you, wouldn't that nmean the quota hol ders were paying
t hensel ves off? And what is your response to that?

A, Wll, everybody who participates in the pool pays for
quota, and that is the ongoing way the quota systemworks. It
is a reallocation of pool dollars fromeverybody in the pool to
guota holders at a particular rate. So this just works the way
qguot a has been wor ki ng.

It is basically, | nean, one way to look at it is
everybody's price is in the pool, is in this case around 30,
varies from33 to 37 cents, but is that nuch | ower because of
the need to provide the funds and set themaside to pay the
guota prem um

Q So let me break that down a little bit. First, you
recogni ze, you just said that it varies, and you say 33 to 37

cents. Wiy does it vary?
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A It varies because the nmonthly quota payout varies
sinmply because quota is calcul ated as pounds of SNF per day, so
it varies wth the numbers of days with the nonth and seasona
production factors.

Q So when you |l ook at Columm L, how does that conpare to
what effectively is happening today as to how the quota gets
pai d out or determ ned?

A, So how! look at it is that, you know, the overbase
price essentially, is this nuch | ower on the per hundredwei ght
basis conpared to a Federal Order blend, and the quota prem um
gets put on top of the overbase price. So, you know, we talk
about $1.70 a hundredweight, but really it is $1.70 mnus the
amount by whi ch everybody's price is reduced by this
real |l ocati on of nobney over to quot a.

Q Now, since you have been on the stand, there was
testinmony | ast week, and indeed there were questions asked |
bel i eve there was sonmebody who was interested in this answer,
maybe, but M. DeG oot testified that exenpt quota should be
converted to regular quota, if at all, they are not buying into
this, I"'mnot saying they are buying into it, but if that
happened, that exenpt quota could, for instance, he wasn't
speaking for all the producers, but nonethel ess he was saying
that it could conceivably be converted to regular quota at 1.82
rate. Do you renenber hearing that?

A. | renenber hearing that. | was not here, | was
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driving.

Q You were listening?

A, | was listening in, yeah.

Q W can't escape, your Honor. So what response do you
have to that testinony?

A Well, | certainly understand how he did the
cal cul ation, and you know, in terns of an internal valuation,
in terns of what that val ue neans to an exenpt PD, | can see
why they calculate it that way.

Qur viewis that if you are thinking about policy going
forward, we think that exenmpt quota should be treated as
regular quota. And | think one of the reasons we feel that is
that first, exenpt quota cannot be traded, so it doesn't
command a premumin any kind of marketplace because it was
allocated, and allocated initially, but then, of course, it was
purchased. And that brings ne to the second point. You know,
the | ast purchases of exenpt quota were in 1995. So, you know,
here we are 20 years later, and | think our viewis that the
cost of that purchase has been recovered fromthe benefit that
they have derived fromit. So our view would be that it should
be treated |ike, valued at regular quota. That's just how we
see it.

Q Let me just go back to Exhibit 191 for a second, then |
have one series of questions to ask, to answer. Utimately,

Exhibit 191 is a pay-off, correct? | mean, that denonstrates a

8006

BARKLEY
TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

pay off?

A Yes.

Q Gkay. And that takes how | ong?

A, Wth this interest rate, of course if you used a higher
interest rate, it would be a longer pay off. But | calculated
it as 11 years and 3 nonths.

Q And if you used a lower interest rate?

A It would be less. And if you paid it off with a
| arger, you know, percentage of the pool or something |ike
that, that was a larger, resulted in a larger pay out than what
we have shown here, you can pay it off nore quickly.

Q So also since you testified in this issue sort of
continued to percolate at the hearing, did you hear statenents
that the processors really don't have a --

A. Dog in the fight.

Q ~-- adoginthe fight? That is exactly |I was about to
use that, but | wasn't sure | could, a dog in the fight -- |
hope ny dog's not in a fight -- because it is producer noney?
Do you renenber hearing that?

A. | renenber hearing that.

Q So why does the Dairy Institute of California care
about how quota is handl ed?

A Yeah, | think we have -- we have been concerned that
when dealing with quota | eads to other policies, historically,

you know, with CDFA we were concerned because there was an
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attenpt to increase Class | prices to fund the fixed
differential back in the md, early '90's, md-'90's. It is
nore when accommodating quota begins to have spill-over effects
interns of the operation of the Order. And | think here, our
concern is that, you know, as proposed by the co-ops, you know,
we have proposed this mandatory pooling idea, they have
proposed this mandatory pooling idea, which is, you know,
provision that is quite different fromother Federal Oders, at
| east that's how we see it. That there's no ability for
handl ers or plants or handlers to operate nonpool plants.
There's no ability to operate as a nonpool plant in California
under that proposal. There's no ability for handlers to
depool, and you know, you could tal k about the merits or not of
depooling, but it is -- it is something that is at |east
available as an option in other Federal Orders. And we also
see, you know, accommodating quota the way it's been proposed
Is inconsistent with Federal Order provisions with respect to
pool i ng standards. And |I'mthinking specifically of the fact
that the nandatory pooling involves the no shipping
requirements for supply plants, diversion limts, no | oss of
ability to pool your mlk if you don't perform and so that's,
that's a concern.

And, you know, the things that we have already tal ked
about with regard to non-uniformpaynent to producers. That's

nore of a policy issue, but sone of these other Order
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operational issues | think are the things that we're concerned
about .

Q And what about uniform paynents by handl ers?

A Well, uniformpaynments by handlers with regard to
exenpt quota is an issue, yes.

Q Ckay. Do you have anything nore to add?

A | don't think so.

Q Gven how this hearing has progressed and everyt hing,
are you and | out onalinbinalittle bit in that we haven't
exactly run this by the Board of the Dairy Institute of
Cali fornia?

A It's true, we haven't. W have had discussions wth
Board nenbers, but this is not a position that Dairy Institute
of California is necessarily advocating. In one of these, |
was just responding frommy view of things and the view that
Dairy Institute has historically had in response to
Judge Cdifton's questions.

Q Your Honor, at this point, |I nove adm ssion of
Exhibit 191.

JUDGE CLIFTON: Are there any questions of Dr. Schiek
bef ore you determ ne whet her you have objections? There are
none. Are there any objections to the adm ssion into evidence
of Exhibit 19172

MR, BESHORE: Subject to our standing objection to this

subj ect --
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JUDGE CLI FTON: Pl ease conme to the m crophone, M. Beshore,
and start again.

MR, BESHORE: | would just like to let the record reflect
that this should be received subject to our, what | think I
| odged as a standing objection a couple of days ago to the
pursuit of this topic.

JUDGE CLIFTON: Are there any additional objections or
questions? M. Francis?

MR FRANCIS: WII Francis, USDA. The top of your page is
listed as, the source is Exhibit 54, Page 16, and | believe
some of it cones from Page 14 and sone of it comes from Page
16. So that the total quota value, that 1.163 billion is from
Page 147

DR SCH EK: Correct.

MR. FRANCIS: Ckay. And the annual quota cost, the
139 mllion, is fromPage 167

DR SCH EK: Correct.

MR. FRANCI S: Ckay. Thank you.

JUDCGE CLI FTON:  You know, he said that in his testinony,
but let us mark the exhibit accordingly. | think this would be
good.

Ms. Elliott, with regard to the first nunber, the
$1, 000, 000, 000 nunber, Dr. Schiek, would it be appropriate for
us to put out to the side of that (P period 14)?

DR SCH EK: | think that would be appropriate, yes.
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JUDGE CLIFTON: Al right. And | think that would take

care of it. Do you agree, Dr. Schiek?
DR. SCH EK: Yes, | believe so.
JUDGE CLIFTON: Al right.
MR. ENGI SH  Does that work for you, M. Francis?
MR, FRANCIS: Yes, that's clear. Thank you. From

Exhi bit 54. Yes.

JUDGE CLIFTON: Al right. Very good. So are there any

ot her objections, other than that already voiced by M. Beshore

on nore than one occasion? Any other objections to the

adm ssion into evidence of Exhibit 119 -- excuse me, 191?

There are none. Exhibit 191 is admtted into evidence, over

obj ecti on.
(Thereafter, Exhibit 191, was

received into evidence.)

MR, ENGLI SH:  Your Honor, |'mgoing to nake the w tness

avail able for cross-examnation, but |I don't think -- it
3.35, and therefore, may be appropriate to take our after
break. And that may or may not make cross-exam nation no
efficient.

JUDGE CLIFTON: | think that's a good plan. So let u
back and ready to go at 3:50. That's 35:0.

(Wher eupon, a break was taken.)

IS now
noon

re

S cone

JUDGE CLIFTON: We're back on record at 3:52. \Who has the

first cross-exam nation questions for Dr. Schiek? M. V
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MR HILL: Your Honor?

JUDGE CLIFTON:. M. HII?

MR HILL: Before we begin, we just want one thing. W
would Ii ke M. English to please repeat the questions that he
asked the witness of a different topic, so we can have it on
the record and USDA personnel w |l know.

JUDGE CLIFTON:. M. English, are you able to do that?

MR ENGLISH | believe | can. Are we limting this to the
four questions --

MR HILL: That's correct.

MR. ENGLI SH: -- as opposed to the additional sort of
around that issue?

MR HLL: That is correct.

MR, ENGISH So as we understood it, question nunmber one
was, how can we work toward uniform pricing?

MR HILL: And is that uniformpricing for producers or
handl ers?

MR ENGLISH | think in this instance we understood it as
producers, but frankly, it obviously works for both producers
and handlers. But | think in this instance, we were primrily
answering it as to producers.

MR HILL: Ckay.

MR, ENG.I SH. Second question, how does USDA deal with the
fact that it has no control over who owns quota and what

California could do with quota?
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MR, VLAHOS: Excuse ne?
JUDGE CLIFTON:. M. Vlahos, do you need to sit somewhere
where you can take notes on these?
MR, VLAHOS: No, | just didn't quite hear the end of that
questi on.
JUDGE CLI FTON: Wuld you say it again, M. English?
MR. ENGLI SH' How does USDA deal with the fact that it has
no control over who owns quota or over what California does
W th quota?
| think we're ready for question three. How do you
conpensate quota holders for the full value of their holding?
How do you conpensate quota holders for the full value of their
hol di ng?
And the fourth question as we understood it was, if
quota were to be withdrawn or paid down on a percentage basis,
what shoul d the percentage be?

MR, HILL: Thank you very nmuch, M. English. | appreciate

MR. ENGLI SH:  You're welcone. O course
MR, VLAHOS: John VI ahos, your Honor.
CROSS- EXAM NATI ON
BY MR VLAHOS
Q Good afternoon, Dr. Schiek
A.  CGood afternoon, M. VW ahos.

Q Dr. Schiek, you know how i nportant quota is to
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California producers, correct?

A. Correct.

Q And when did you first learn that California producers,
t hrough their co-ops, were going to request a Federal M|k
Marketing Order that called for provisions that, in their view,
protected val ue of quota.

A. | think we have been hearing about the -- we had been
hearing about the petition that the Cooperatives were going to
file probably, you know, in concept, about a year before it was
filed. But until we actually sawit, we didn't know exactly
what provisions were in there. W assumed there would be some
provi sion on quota, but didn't know exactly what would be in
t here.

Q And when did you first see the petition and | earn what
proposal s were being made with respect to quota?

A.  So that woul d have been the end of January, begi nning
of February, | believe, when the petition was filed or shortly
thereafter.

Q Now, in your testinony last Monday | think it was,
although tine is escaping ne, you referred to a group of, your
group and Dairy Institute, getting together to study, take
steps to find out what position to take; is that correct?

A, Correct.

Q ay. And when did that begin?

A | want to say early 2014 it seens -- it seens to be the

8014

BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

right part. Maybe a little bit before that, maybe | ate 2013
when we -- we heard that it was the co-ops' intention to pursue
a Federal Order.

Q So your group started working on sonme way to
accommodat e quota with the possible adoption of a Federal M|k
Marketing Order, correct?

JUDGE CLIFTON: Let ne here M. English's objection, if he
has one.

MR ENGISH | don't know that there was any foundation
for that question based upon the price was different prior to
that, so | object.

MR, VLAHOS: | don't know what foundation was necessary.
just want to find out when they started working on --

JUDGE CLI FTON:  Yeah, but specify what you think their
group was working on. I'mnot sure it was a proposal to
acconmmodat e quot a.

MR, VLAHOS: Al right.

BY MR VLAHCS:

Q \Wat was your group working on?

A W were working on the proposal for a Federal Order

Q Wth respect to the quota portion of that, what were
you wor ki ng on?

A | think early on we were, as | said in earlier
testimony, we were | ooking at how quota would work within the

context of a Federal Order, and | think, as | said in ny
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testimony a week ago, you know, we ended up kind of m m cking
the Oregon plan as our, that's where we | anded when we put our
proposal in.

Q So fromdeliberations that began initially way back in
2014, and then again when the original petition by the co-ops
was filed in recently, January or early February, what you cane
up with as the way to handl e quota, and comport with what you
understood the FarmBi |l required, was the proposal set forth
in Proposal Nunber 2; is that correct?

A.  That was what we cane up with when we filed the
proposal, yes.

Q Gkay. So, now, when did you come up with the proposa
in Exhibit 191?

A, So this was devel oped much nmore recently. As | said
when, again |ast week, when we got to the hearing when we saw
USDA' s prelimnary analysis and heard their analysis of our
original proposal and the, sort of way it would |ead to quota's
dem se after several decision steps, we felt |like we needed to
tal k about other alternatives as a way to recogni ze quota
val ue.

Q Well, when did you start devel oping this proposal ?
This, excuse ne one second, was it after |ast Monday?

A. 1 think we began tal king as a concept about it prior to
| ast Monday, along with the concept that we actually floated

| ast Monday.
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Q Ckay. This proposal, by the way, is one that you have
already said, is not one that has yet been approved by Dairy
Institute, correct?

A. Correct. It's not a Dairy Institute position, hasn't
been approved by our Board.

Q kay. So right nowit is your individual position?

A, Right nowit is an idea and an exanpl e of another way
of recogni zi ng quota val ue.

Q Now, you started your testinmony today by saying that
the principles you understood was that the Federal MKk
Marketing Order for California had to establish uniformprices
to be paid and no trade barriers, correct?

A | -- yeah, | think | said the core, our viewis that
the core Federal M|k Marketing Orders, so the Order programis
uniformprices to producers and handlers -- and handlers and no
trade barriers, yes.

Q Thank you. And you indicated that based on that set of
principles, you felt that this called for a sunset of quota.

A If -- yes. If you are going to hold that uniform
prices are key, then you would think that quota would be
i nconpatible with that.

Q Isn't that based on your interpretation of the Farm
Bill, that the FarmBill, despite the fact that it says that a
California Federal M|k Market Order has the right to reblend

and redistribute receipts in order to recogni ze the val ue of
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quota, you don't believe that that allows there to be quota
pai d, and then a paynment of blend price; is that correct?

A. Could you just repeat that |ast part of your question?

Q Is your principle that the sunset is called for based
really on your interpretation of the FarmBill |anguage?

A It is probably our interpretation of the FarmBill
| anguage in concert with our belief that uniformprices are the
core of the Federal Order program

Q Ckay. Now, let nme start out with a few questions about
sone of the details of this, which | don't understand. But
first you talk about, in Table G there is a, for monthly cost
is $11, 833,486 cents?

JUDGE CLIFTON: No, | believe you start with 11 mllion.

MR, VLAHOS: Excuse ne, | said that wong, $11, 833, 486,
sorry, Dr. Schiek

DR SCH EK:  Yes.
BY MR VLAHCS

Q Ckay. AmI correct that if you took the annual quota
paynents, well, strike that. Wat are the annual quota
paynents to producers under the current California progran

A Well, this exanple uses the nunber cal cul ated by
M. Hatam ya, which was the 139, 329, 759.

Q So there's, divided by 12, which I did, you would cone
up with monthly $11, 610,813, | know you can't do that in your
head but --
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A Wll, yes, if you divide it by 12 you would get a
di fferent number than what's here. So this calculation
basically divides that by 365, and then nultiplies back by the
nunber of days in that nonth.

Q So what happens in the first nonth if this sort of
program were adopted? Wat happens to paynents? Wo gets paid
are and from what ?

A. Well, the quota holders get paid, and it would be, the
exanpl e here suggests that it be the sane rate that they are
currently being paid at.

Q Let me see if | understand this correctly, though. If
not hi ng was done, if the quota program stayed exactly as it is
now, a quota hol der would get roughly, let's just use round
numbers, 11.6, 11.8, sonewhere around that amount, they'd get
t hat amount under the current program and they wouldn't |ose
their quota, would they?

A.  Under the current progranf

Q Right.

A Yeah, there's no provision for sunsetting under the
current program

Q And that would continue really until the California
| egislature either changed Article 3, Chapter 3.5 of the Food

and Agricultural Code or the producers voted it out.

A Yes. | believe action by the legislature would be
needed to -- well, the producers could vote out the -- as |
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understand it, and you probably know this better than | do, so
| amrunning a risk here, but as | understand it, producers can
vote out the fixed differential of the $1.70 and then we woul d
revert to how quota used to be calculated, which is by

al l ocating the higher uses to the quota hol ders, Cass I,

Cass Il, Aass Il1I.

Q That's a pretty good analysis, you get an A mnus on

A.  Thank you. But to actually do sonething |ike sunset
quota under the current program the California |egislature
woul d have to act.

Q Wiat I'mdriving at that, what |'mdriving at is, if
not hi ng were done, if quota were not retired, and the quota
system stayed the sanme, they'd get that 11.6 mllion, 11.8
mllion, really until one of those events happened, producers
voting it out, legislature changing it.

A. Correct.

Q Under your program they get that anount, but they |ose
sone quota?

A.  Under -- yeah. Under this exanple, the quota program
woul d go away over 11 years and 3 nonths.

Q Gkay. And that's not necessarily what woul d happen if
this program were not adopted, correct?

A, Correct.

Q Gkay. And we tal ked about who pays for this. Quota,
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the value of quota solids nonfat, represents, doesn't it, about
24 percent of the total pool value of solids not fat?

A, Yeah. | don't know the nunber off the top of ny head.
| -- the last tine | |ooked at it, it was around 22 but --

Q Somewhere in that area.

A.  Sonewhere in that area, you know, it changes depending
on how much mlk is produced and how nuch mlk is in the pool.
Q So in essence, to the extent of 24, a 24 percent that
quota hol ders have for their quota, they are using their own

noney to buy out their own asset?

A. | would say that all producers' noney is going to buy
out the asset.

Q That is, that is very true, but the people who hold the
asset are using their own noney to buy out their own asset?

A. | think they are going to be receiving a payment that
eventually ends, that is, they will be receiving on the sane
basis that they currently receive that flow of incone.

Q Wll, they are receiving the same anount of dollars,
but on one hand, they are not losing part of the asset. Under
your proposal, they are receiving the same dollars, but |osing
part of that asset.

A.  The asset would go away over tine, that's correct.

Q Gkay. Now, you used an interest rate of 5.5 percent as
representing a return on investnent.

A. Correct.
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Q And you derived that fromwhat? Could you repeat that,
pl ease?

A, It's the Mody's BAA Corporate Bond I ndex.

Q Have you cal cul ated what the rate of return on quota
is, the actual rate of return a quota holder is getting on his
or her investnent?

A. | have heard different nunbers thrown around and they
are higher than this, but | have not calculated it.

Q Have you heard nunbers like 15 percent rate of return?

A Yeah.

Q So you are saying they should take a 5.5 rate of
percent rate of return and they are now getting 15 percent rate
of return?

A, You could do this calculation with different interest
rate. W chose this one because it was consistent with the
other return on investnent rates that CDFA uses. Typically,
you woul d expect that quota holders would bid up the price of
their quota asset to the point where the rate of return would
be equal to sort of the next best alternative investnent, so
['"mnot quite sure why it is higher, but 1'll take your word
for it that it is higher

Q Gkay. So I'mcorrect in saying that the difference
between this proposal, that's it was set forth in Exhibit 191,
and what is the actual fact, is that it's probably three tinmes

too, alnost three tines too lowin the rate of return.
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A If your nunber is correct, yes.

Q Suppose you used in your anortization here, 15 percent
as the rate of return. How many years do you think it woul d
take to retire quota?

A, Alot |onger.

Q Three tines as |ong?

A | wouldn't know. | nean, that sounds reasonable, but |
don't know the answer.

Q Anyway, the truth is, a nultiple of what you cal cul ated
in Exhibit 1917

A, Correct.

Q Do you think that this programcould be instituted
w thout a change in California |aw by the California
| egi sl ature?

A | wouldn't know the answer to that.

Q D d you consider that as a possibility?

A. | did look at, there are sonme statutory provisions in
the, in California | aw that tal k about suspension of certain
parts of the chapters, whether it be pooling or mninmm
marketing stabilization, if the -- if the Federal Order that's
adopted is in conflict wth parts of the chapter.

Q You are --

A, That's the only thing | know. And what that nmeans, |'m
not a | awyer.

Q Rght. And I'mnot expecting you to renenber it
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exactly. In fact, | give you a B on that one. There are
some - -

A.  Thank you.

Q You may be slipping. You're correct in saying that
there are certain provisions in both the Stabilization and
Marketing Act and the Gonsalves M1k Pooling Act for suspension
of certain provisions to get rid of quota. Do you think there
woul d be a need or a change in California |egislation over and
beyond the current provisions of |law for suspension of certain
things, in the event of the adoption of a Federal MIKk
Marketing O der?

A. | don't know the answer, M. Vl ahos.

Q Under the proposal in Exhibit 191, who would actually
admi nister all of this?

A Well, | think the assunption here would be that the
Mar ket Administrator would adm nister it.

Q It wwuldn't be a California issue, it would be the
Mar ket Administrator adm nistrating? Excuse ne, | m sspoke.

[t would be the Market Administrator admnistering it?

A It would be the Market Adm nistrator admi nistering it.
That was ny assunption. This, there probably is a way you
could structure, through sone agreenment with CDFA to do
sonething simlar, but I don't know whet her CDFA woul d have the
authority to do it.

Q Do you think there would be a need for California
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l egislation to enable the CDFA to admnistrate it?

A. That's a possibility.

Q I'msort of interested also in what happens nonth by
nonth. Let's just take that first nmonth. Quota holders are
paid out $11.8 billion. |s there a reduction in their quota
then, at that point? Sonehow the quota goes somewhere?

D sappears?

A, The way this is set up is a pay-off schedule. So
guess it would be Iike having a | oan and you have a bal ance.
And you nake a paynent on the |oan, and an over tine, that |oan
bal ance di m nishes, | nmean, that's the concept. So -- so does
it go anay? | think there's an accounting that's done, saying
okay, if it's, you know, under this exanple, howit's set up,
it's 11 year and 3 nonth payback, so there's the accounting to
see how much is remaining that needs to be paid back.

Q Wll, what I'mtrying to find out is, when the paynent
Is made, does a quota hol der have | ess quota for the next nonth
or no quota for the next nonth?

A. | think they would have the sane quota hol ding the next
mont h.

Q Wll, then will they get paid the sanme anount, 19 and a
hal f cents per pound of solids not fat the next nonth on the
remai ni ng bal ance of their quota?

A. The way this exanple is set up, yes. Subject to their

original quota adjuster, yes, they would be paid at the sane
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rate they have been being paid on a per nonth basis, until it
reaches the end point.

Q | don't think we're on the sane, quite the sane page.

A Ckay.

Q Wat I'mgetting at is, under your proposal, is a
quota, if -- we'll talk about the totality of quota hol ders.
Are they going to get $11.833, etcetera, mllion the first
nonth, and al so the next nonth, get on what quota is left, 19
and a half cents per solids not fat pound, plus the paynent for
their quota of the next nonth of $10, 688, 3107

A M. Vlahos, | -- naybe | am not understanding you. But
let me ask if | understand your question.

Q Sure.

A, So you are asking, are they going to get the pay-off
anount and the payment, the nonthly quota payment? And the
answer is no.

Q Yes, that's what | was trying to -- | amsorry | didn't
ask it the right way | guess, but that's what | wanted to
est abl i sh.

A It's because I'msliding down on the grading scale, |'m
getting dunber as | go.

Q WwWll, I may have gotten a C on the question, too. W
both kind of failed that one.

May | confer with our team here for a noment?

JUDGE CLIFTON: Certainly.
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MR. VLAHOS: Your Honor, the person from California yields
to the gentl eman from Pennsyl vani a.
CRCSS- EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore. Just one question of one area,
Dr. Schiek. And that's uniformity. | want to explore your
under st andi ng or concept of uniformty and -- price uniformty,
under the AMAA.  Wul d you say, has your testinony been about
uniformty as an econom c concept or a |egal concept, or what,
how have you been speaking of price uniformty? And |I'm
tal ki ng about the producer side, I"'mnot -- | don't have -- |I'm
not getting into the exenpt quota handl er issue in any way.

A So | amthinking in terns of uniformprices with the
exception of adjustments for |ocation and those kinds of
t hi ngs.

Q Gkay. So under Proposal 2, so you got two farns in
Bakersfield, let's say, Bakersfield area. One delivers to
Los Angeles a distributing plant, the other one delivers to a
distributing plant in Fresno. The plant delivering to
Los Angel es gets 20.50 a hundredwei ght, assum ng the sane
butterfat protein; the one delivering to Fresno gets $20 per
hundr edwei ght, correct?

A, Correct.

Q Ckay. Now, is that uniforn?

A.  Under ny understanding, it's because of the different
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| ocation, the basis is still uniform basis.

Q So they are not paid the same price?

A.  Uh-huh.

Q But in your application of uniformty, their prices are
uniform correct?

A Yes.

Q And why are they uniforn?

A. | guess because their adjustment is based on where they
ship their mlk, the plant of first receipt.

Q So why does that nmake any difference? Wy does that

make it uniforn? Wy is that of no consequence for uniformty?

A. | suppose because it's authorized.

Q It is authorized under the | aw?

A Yeah.

Q Ckay. So keep the sane two farnms. Now, one of them

has 4.0 percent butterfat test, and we have got a 20 cent
butterfat differential. The other has a 3.5 test. So the one
wWth the 4 percent test gets paid a dollar nore than the one
wth the 3.5 butterfat test, correct? If it is a 20 cent
differential for each tenth of a cent, it would be a dollar
difference, | think. Correct?

A, Yes, | think you are right.

Q kay. Now, are those producers being paid uniform
prices, in your concept of uniformty?

A.  Again, because the variation of conponents, yes.
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And why is that uniforn?
Because those are authori zed.
By the Agricultural Marketing Agreenent Act?

Correct.

o > O > O

Ckay. Now, assume there's a California Federal O der,
and the sane, one farmis a hundred percent quota, sane two
farns side by side. The other farmis zero percent quota. One
farmis getting paid $1.70 nore per hundredwei ght than the
other farm correct?

A, Correct.

Q Now, is that a uniformty problemto you?

A. | guess, M. Beshore, it really comes down to what
recogni zed quota neans and the Act, what that |anguage neans.

Q Soit's awuniformty problemif the Act doesn't
aut horize different paynents on the basis of quota, correct?

A. Correct.

Q And if the Act does authorize different paynents in the
basis of quota, there's no uniformty problem isn't that
correct?

A.  The way you franed your question, yes, that's correct.

Q Thank you.

JUDGE CLI FTON:  Ms. Hancock? You may proceed.
CROSS- EXAM NATI ON
BY MS. HANCOCK
Q Thank you. Dr. Schiek, I would like to | ook at
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Exhibit 191 for a nonent. So the starting value that you used,
that you have used fromM. -- is it Dr. or M. Hatam ya?
M. Hatamya, was the $1.2 billion nunmber?

A.  Correct, rounded, yes.

Q And that's, you understand that that was cal cul ated
based on the current value of what quota can be traded for
today at $525 a pound?

A. Correct.

Q And did you also understand fromhis testinmony that in
addition to that trading value of $525 a pound, that there was
an additional |ayer of value that quota hol ders receive just
fromhaving the opportunity collect a prem um paynent ?

A, | don't recall that in his testinony, but that's, he
may have said that.

Q And if he said that, you woul d agree that your
val uation here would not have taken the additional prem um
paynment opportunities into account in setting the paynment
val ue?

A Right. M valuation is based on the asset val ue.

Q And you, do you recall the testinony about that asset
val ue, that over the years that the ampbunt that quota can be
sold for, has been sold for, has consistently gone up?

A Wll, it's gone up and down dependi ng on the year.
There's actually a fair bit of variationin it fromyear to

year. It has trended upward, though.
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Q That's fair. Better way to say it. So if you | ook
over a ten-year period historically, the trend is upward.

A. That's probably right.

Q And then, what you are calculating here, what you're
offering in Exhibit 191, is using the current day val ue for
quota as it's trading for today or as it could be sold for
today. And so essentially it would be, if this were adopted,
it would be asking all of the quota holders, or let nme say that
differently, it wouldn't be asking them it would be forcing
all the quota holders to sell their quota at today's value; is
that right?

A, Under this exanple, yes, that would be how it would
wor K.

Q But it wouldn't be paying themall today, it would be
payi ng them out over 11 years?

A. Over 11 years at that interest rate, yes.

Q At today's, at today's value of $525 a pound?

A, Correct.

Q kay. And is the proposal here that this interest rate
woul d remain fixed at the 5.51 percent or is there sonme
variability built in there?

A, | think it could be set up either way, you could set it
up with a fixed rate or you could have it as a variable rate
just like a nortgage or something, you know, you could do it

ei ther way.
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This exanple --
This exanple just has a fixed rate.

Fi xed at the 5.51 percent?

> O > O

Correct.

Q So just kind of logistically howit would work, if I'm
understanding it correctly, is that it would be, the quota
hol ders woul d be, as of January 2017, selling their quota at
the $525 rate, and they would get the nonthly payments that you
have listed in, or their pro rata share of the nmonthly paynents
you have listed in Colum G?

A, Correct.

Q But they wouldn't receive their prem um paynments, this
woul d be the sum of the paynents that they would receive for
the 11 years, 3 nonths?

A. | guess you could say it that way. | would say that
t he prem um paynent is paying, paying back the value of the
guota. | nean, at the end of the day, any asset val ue when you
buy something like, let's think of a different financial asset,
buy a bond or a stock. |I'mbuying, if it is a dividend paying
stock, for exanple, |'mbuying an incone stream and the
purchase price reflects the fact that |'m buying that income
stream So this is, | think, using that same concept, that the
val ue of the incone streamis really encapsulated in the asset
val ue.

Q Gkay. And would you agree with me, though, that
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present value of dollars, the present value, let's say in 11
years this quota was still going to be worth $1.2 billion. The
present value of that noney woul d be considerably |ess; is that
right? O some anount |ess, maybe not considerably, but sone
anount |ess than that?

A.  The present value of $1.6 billion or $1.2 billion in
the future is less than $1.2 billion today, if that's the
qguestion you are asking.

Q That's what |'m asking.

A Yes, that's correct.

Q And then the inverse of that is true as well, that
$1.2 billion today woul d be worth sonething nmore in the future;
is that right?

A. Correct. And here we're using, you could think of the
5.51 percent as the, as the discount rate.

Q And would -- is that what you would use to calculate a
di scount rate for a present val ue?

A, Every -- | inagine every individual quota hol der has
their own internal discount rate that they feel is appropriate.
Typical ly, when you | ook at a discount rate, you are |ooking at
alternative as sort of the next best alternative or the
opportunity cost investment. This rate has been used by CDFA
to do that, nmake that cal culation for asset values in plants
and for a return on investnent for producers on their assets as

well. So we're just, we're just using that rate. You may be
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able to argue that there's a higher rate, someone could argue
maybe there's a |ower rate that's appropriate. But for this
exanple, that's the rate we thought -- we chose.

Q Gkay. And if that rate was | ess than what the quota
hol ders had been receiving, as you and M. VI ahos tal ked about,
woul d you agree with nme that that would be considered a
di m ni shment of the quota val ue?

A I'msure it would be viewed that way by producers who
hold it.

Q But you, as an Econom st, would you agree with me that
if the actual rate that they had been receiving was greater
t han what you have proposed here, that it wuld be a
di m ni shment in the val ue of the quota?

A. You know, | don't know that | really know the answer to
that. Part of the rationale for the high rate of return for
quota is, at least it has been suggested, and academ c study,
that it is the policy default risk. The fact that quota can be
ended by the legislature that |eads to a higher rate of return,
and | don't know if that's the case or not, but you could also,
if you follow that |ine of argunent, you could al so argue that
if you had a specific idea of quota being protected for a
period of time, that woul d reduce uncertainty about policy
default. So it could be that the greater certainty argues for
a lower rate that you are trading off a |ower rate of return

for greater certainty about how -- how long quota is going to

8034

BARKLEY
TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

be there. So | think it really, the answer is, it depends. It
depends on how you view the probability of policy defaulting
and the quota changing. |If you view that under the state
systemit is going to continue in perpetuity, then your
argument is correct, it would be a dimnishment. On the other
hand, if you viewthat with the rising nunber of people who
have little or no quota maybe wanting to change the system at
sonme point in the future naybe, you know, maybe it has sone
risk associated with it.

Q Thank you. That's all | have.

JUDGE CLIFTON: M. VM ahos? M. VlIahos, before you go, |et
nme hear fromM. MIltner, and then I'l|l hear from you.
CROSS- EXAM NATI ON

BY MR M LTNER

Q Ryan MItner, Counsel for Select MIK.

Dr. Schiek, | have a question based on Ms. Hancock's

| ast few questions. The BAA rate, what is the default risk on
a BAA note?

A, The default risk I guess would be that the issuer woul d
default on the bond.

Q Sure. But |I nmean in ternms of when Mdody's assigns that
risk rating to a bond, do you, have you done any | ooking, or do
you know what Moody's, how Mody's characterizes the risk of
default for bonds with that specific rating?

A. | do not.
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Q Ckay. So do you know if the perceived risk of quota
not being paid has any correlation to a BAA rating?

A | don't.

Q Thank you.

JUDGE CLIFTON: M. W ahos.

CROSS- EXAM NATI ON

BY MR VLAHCS:

Q This is John VM ahos.

Dr. Schiek, this is also in connection with

Ms. Hancock's questions. You indicated that perhaps using the
lower rate of return than the actual rate of return, that quota
hol ders are gaining on their quota takes away sort of the
uncertainty that quota m ght go away or be changed by the
| egi sl ature?

A | think | would characterize ny answer, and if | didn't
say it this way, is that a lower rate, if it inplies |ess risk,
m ght be justified.

Q Wen did the 19 and a half cents per pound solid nonfat
go into effect?

A | Dbelieve 1994.

That's 21 years ago?
Uh- huh.
Has there been any change?

No.

o > O > O

Has there been any suggestion of a change?
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A, Any change that where, | think ny testinony tal ked
about discussions, but beyond the discussion phase, no, it's
not gone beyond the di scussion phase.

Q Do you foresee any prospect in the near future or even
in the next ten years that the California |egislature would
make any change?

A, | don't know. It would depend on the producer
community, | would guess, whether they want a change.

Q Is it your belief that the producer community m ght
want to | ower the anount?

A Oh, lower the rate?

Q Uh-huh?

A No.

Q No further questions.

JUDGE CLI FTON: Are there any other questions before
invite questions fromenpl oyees of the USDA? There are none.
M. Francis?

MR FRANCIS: WII Francis, USDA. Just one quick question.
Have you had any discussions with CDFA about the concept that
you outlined in Exhibit 191?

DR. SCH EK: No, we haven't.

MR. FRANCI S: Thank you.

JUDGE CLIFTON: Are there any other questions from anyone
for Dr. Schiek on this topic? |s there any redirect?

MR ENGLI SH:  No, your Honor.

8037

BARKLEY

TRANSCRIPT OF PROCEEDINGS-VOL. XXXIX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDGE CLIFTON: Al right. Thank you. Dr. Schiek, thank
you very much. | know this was a difficult endeavor and | am
grateful to you for giving it a try. Thank you.

I's there any other evidence to be taken today?
M. Beshore, you have none, is that correct?

MR. BESHORE: That is correct.

JUDGE CLI FTON:  And M. English, you have none; is that
correct?

MR. ENGLI SH That's correct.

JUDGE CLI FTON:  And Ms. Hancock, you have none; is that
correct?

MS. HANCOCK: That's correct.

JUDGE CLIFTON: Al right. Let's have a preview for
t onor r ow.

MR. BESHORE: Marvin Beshore. Tomorrow we will have
testimony fromM. Hollon and fromDr. Erba. And that wl|
conclude our case. The testinony in both cases, in both
i nstances would be anticipated to be relatively brief. M
predi ction stands.

MS. HANCOCK: The producer-handlers will put on testinony
fromone witness, Dennis Lund, that we anticipate will be very
brief. But other than that, that's it fromus, the Producer
Handl ers and Ponder osa.

JUDGE CLI FTON: And Dennis Lund is the accountant that's

al ready testified?
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MS5. HANCOCK: Yes. He's Director of Cost Accounting for
Foster Farnms Dairy and CGrystal Creanery, but he will be
testifying on behalf of the California Producer Handlers
Associ ation, collectively.

JUDGE CLIFTON: M. English?

MR. ENGLI SH: Chip English. | have had a brief confer with
M. Beshore on one issue before we turn to another one. | just
want to nake sure that we're all on the same page. | know

we're all exhausted, and | do not propose, unless someone el se
proposes, there is a provision in the Rules conceivably where
we coul d ask for the opportunity for closing argunent.

JUDGE CLI FTON:  Ch, no, no, no, no.

MR ENGLISH That's it, I'mgoing there, okay? | wanted
to make sure we were going to no or five mnutes each.
wanted to nake sure before | take this evening off and not
wite such a closing argunent, that we all agree we're not
doi ng one.

M5. HANCOCK:  You don't have yours done?

MR. ENGLI SH: Very funny, | can do it tonight, | guarantee
it. But | want to make sure that your Honor wasn't
anticipating one, that no one el se was going to do one, and |I'm
content not to do one.

JUDGE CLI FTON: Excellent. The briefs will constitute your
closing. This is way too conplicated to do it while we're

here. Very difficult. Al these issues.
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MR ENGLISH So | agree. So | don't know whether we use
any part of the next 18 and a half mnutes to talk about briefs
or wait until tonmorrow. But M. Beshore, you and | have had a
brief conversation about it, but | don't know whether you want
to go now or not.

MR. BESHORE: W can open it up. W were just confirmng
outside the m crophone that there's no surrebuttal fromthe
Dairy Institute people.

MR, ENGISH At the nmoment, subject to what happens
tonorrow, and I woul d be shocked if | changed ny m nd.

Shocked. | have no intention at this point, nor do | have any
volunteers to provide any surrebuttal tonorrow, or any other
day.

MR, BESHORE: So with respect to briefs and reply briefs,
| don't have any fixed instilling proposals here. | expect, if
| understood our discussions earlier informally, we're talking
about setting a time from for the principle, for the opening
briefs that would be anchored on the time in the record is
corrected.

JUDGE CLIFTON: Yes, fromthe date that | file ny
certification of transcript is the title of the thing.

MR, BESHORE: Ckay. And | would just expect to have 60
days, a mnimumfromthat tinme period for the opening brief, 60
or 90, depending on how soon the transcripts were corrected.

And as far as the reply, you know, 45 perhaps, just throw ng
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those out as tinmeframes. Possible.

MR ENGLISH | was thinking you and | tal ked about 90 this
norni ng, but, okay. | guess part of that depends on what we're
going to do with the certification of the transcript. And
that, candidly, your Honor, depends not only when the
transcripts become available, but on ny final return to D C
after three nmonths and two weeks, and that's because | am not
going to return to D.C. until Decenber 16th. So, obviously,
["1l just be helping with the transcript corrections, but I
wi |l not be |ooking at any transcripts before Decenber 17th. |
just don't have the ability.

In between | have some client neetings, | have the |uck
of the draw of actually flying back to Fresno in between the
drive back to the East Coast for a board meeting for a client
on Decenber 8th and 9th, and that's going to delay any return.
So | don't know what we're tal king about with the certification
of the transcript. That obviously depends on all of this.

JUDCGE CLIFTON. Al right. Well, let me ask you this,

M. English. Let's just assune that by the tine you get back
to the District md-Decenber, that all of the transcripts and
all of the exhibits are on the website. What is the soonest
that you could submt your proposed corrections to that entire
transcript?

MR ENGISH Can we think about that overnight, your

Honor ?
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JUDCGE CLI FTON:  Yeah, you need to give nme dates certain
tomorrow, because | want to schedule it with certainty. Now,
if you find that it's necessary to ask for extensions after
these tineframes are set with certainty, the Rule is you first
confer with one another, and you indicate whether your request
i's opposed or whether there is acqui escence in your request.
And so for each of you, it would be anong the other proponents
that you woul d be checking to see if you can submt it as an
agreed upon request, or as one to which there is no objection
or something of that nature.

I't would then be the Agricultural Marketing Service
that would be ruling, unless what you are requesting is still
before me, if | have not yet certified the transcrinpt.

MR. ENGLI SH:  Well, your Honor, in light of your -- which
cannot see is unreasonabl e, but neverthel ess your request which
may be mld, that M. Beshore, and |, or ny team take the |ead
on that, that puts the burdens on M. Beshore and ne, and
again, we can talk about that this evening, but I'mgetting a
little bit of a signal here, | nean, end of Decenber, sonme of
us will be the first tine we have seen our famlies. |'m
| ooki ng at doing January 31st as a date that we would like to
tal k about for getting that in, since we have to do the | abor.
W can tal k about that a little bit overnight, M. Beshore.

MR. BESHORE: March 31 for briefs.

JUDGE CLIFTON:  You have to give nme tinme to certify the
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transcript. After | get, well -- tw things. After the
English/Vulin team and t he Beshore/Vlahos teamgo first, then
everybody el se goes next, including the Hancock team i ncl uding
the AMS5, and then | rule. And ny ruling is the certification
of the transcript. And after that is your 60 or 90 days.

MR. BESHORE: | guess -- | guess ny thought, | would -- |
would like to see the transcript, certification target date be
January 31, so that we can brief it by March 31, principle
briefs, that's ny thought.

JUDGE CLIFTON: Al right. If I'"'mgoing to finish my work
by January 31, you woul d have to have had all of the other
proposals cone to me at |east three weeks before that, which
gi ves you between January 1 and January 7 to do your work. Not
so good.

MR. BESHORE: | have tine.

JUDGE CLI FTON: Let me hear from Dana Coal e.

Ms. COALE: Your Honor, if | can speak on behalf of AMS and
USDA here. First of all, | think it is inperative that we get
the transcript, and there are, we have an excellent court
reporter who is doing an outstanding job. However, she is a
one- person operation, and in conversations wth her today, we
are not expecting to get the conplete transcript, we'll
continue to post as -- as it cones available, and she is
dedi cated, as soon as she is no |onger spending all of her

waki ng hours with us, to transcribe. Wrse case scenario, the
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transcripts, conplete transcripts will not be avail able unti
January 1
And | would offer that we don't prescribe to specific

dates, but we prescribe to specific tine periods fromthe date
at which the transcript is made available. Because it may
fluctuate. And may cone in a little bit earlier, it may cone
inalittle bit later. And we truly appreciate the work that
Myra has done, and we don't want to | ose her before the
transcript is transcribed. So | don't want to create too nuch
pressure here.

JUDCGE CLI FTON: She's amazingly durable, have you noticed?

M5. COALE: | have noticed that. Thank you

JUDGE CLIFTON: Yes. And M. Beshore, | think when he was
speaki ng about a January 31 and a March 31, he knows that we're
going to set this in terns of tinmefranes, not dates certain
But in our mnds, we have to project about when that m ght be,

as well as be thinking about what's humanly possi bl e.

MR, BESHORE: Right. | actually, | perhaps m sunderstood,
your Honor. | thought you were | ooking for dates, dates
certain, but I understand tinefranes is a better way, | mnean,
as, | think a useful way to doit. | would -- the transcripts

are going to continue to be posted as on an increnental basis,
right? Well, that hel ps sonewhat. | don't know, | don't want
to work through the holidays, other than anybody el se, but we

do have -- we have sone urgency in this matter fromthe dairy
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farmers of California, as we have heard, and | believe that
make it incunbent upon -- | certainly feel the urgency fromny
clients, and | think it is incunmbent upon us to fashion a
schedule that is -- is as expeditious as possible. And we all
have, we all have personal considerations, of course. But we
have a |l arger constituency to address, | believe.

MR. ENGLI SH:  And your Honor, | think that it is good to
have this conversation, | don't think we're going to get to a
final result today, but | need to point out that | have other
clients, too; M. Beshore has other clients; M. WVulin works
for other partners in the law firm Davis, Wight, Tremaine,
wth them and she's advising ne that she is booked up, not
personal reasons, she's booked up for professional matters in
Decenber. Lucky she didn't have a PACA trial this week. And
listen, | understand the desire to get this done, just as |
want to get the hearing done. |'mnot |ooking to postpone
everything. But | think realistically January 20th nmay be the
earliest we can, for our part. It's a massive transcript, |I'm
sure. |'mnot sure how many pages we are up to yet. It is a
massive transcript. And again, what | amhearing is that the
| aboring oar, just the laboring oar, basically the oars are
bei ng placed in the hands of M. Beshore's teamand ny team

And that, | can tell you that normally what | would do
is | would rely on others to do their own w tnesses and things

like that. And, therefore, this creates sort of a greater
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obligation on us than | normally have. And so it's an
extraordi nary demand in the sense of the tinme conmtnent.
And | just don't think it's realistic to think we can get it
done nuch before the third week of January for our part.

| really appreciate Ms. Coale's input. | want to nake
sure that if we're tal king about, you know, a date after things
are available, we certainly need to have a way of getting that
informati on so we know by e-mail or whatever, and then | would
like to sort of say, all right, if we're assumng that the
transcript's available no later than January 1st, that we say
that's a certain nunber of days fromthere. |If it is earlier,
at sone point, let's say magically she gets it done by
Decenber 10th, that doesn't make the deadline Decenber 30th. |
just want to be --

JUDGE CLIFTON: | agree with you. W should say that there
shoul d be sone "no earlier than" |language. | agree with you on
t hat .

MR ENGISH And | think thisis -- we're comng down to 5
"til -- I think there's enough food for thought for people to
t hi nk about over the evening. And if we want to tal k tomnorrow
norni ng when we're driving over here, M. Beshore, I'mgreatly
enjoying the extra 30 mnutes, I'll be happy to do that.

JUDCGE CLI FTON: CGood. Thank you. Yes, we'll address it
again in the morning. 1'mglad you all are all thinking.

There are two reasons that | have tasked the proponents, the
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| awyers for the proponents of Proposals 1 and 2 with transcri pt
corrections. Nunber one, they are the nost famliar with the
evidence. Sone of it's been devel oped for nore than a year.
Nunber two, they are very well versed in California specifics
and in Federal M1k Marketing Order specifics, and it does not
serve ne well when any team | ooks only at its own w tnesses.
The corrections | care nost about are when you | ook at the
other teans' wtnesses. So | do want you to be responsible for
the entire transcript.

All right. So tomorrow | expect to be the |ast day of
this hearing. | expect to close the record tonorrow. | expect
that | wll do it prior to 5:00. | think we'll finish before
5:00. For those reasons, tonorrow i s casual Wednesday.

All right. W go off record at 4:56.

(Wher eupon, the evening recess was taken.)

---000- - -
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COURT REPORTERS CERTI FI CATE

STATE OF CALI FORNIA )
) SS.
COUNTY OF FRESNO )

I, MYRA A PISH hereby certify:

| ama duly qualified Certified Shorthand Reporter, in
the State of California, holder of Certificate Number CSR
11613, issued by the Court Reporters Board of California and
which is in full force and effect.

| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: January 8, 2016
FRESNO, CALI FORNI A

,\,\,\%@5@,

MYRA A. PISH, CSR
Certificate No. 11613
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