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INTRODUCTION

This l.Joi;~.xx¡ing is yet another in a hug lint of Federal rnilk order iu!lHnaklng

proi.:e(Xling$ secking to (~$tHbiish higher reguJatcdmininwm prke", fbr dairy fnn1wi'$,

Propünents'propüsüls in this pr(¡¡:e(~ding are fataJIy Hawed Ú;r 1\vo reaSOf1~: (i.mtradicting Jong-

standing agçn.;y p01ky: (J) tht~ proposalssiihtly but dearly dIsassociate Class I and n product

prl¡.:c~; frøm surplu$ mÜk i.1si.S; and (2) the prüposal~, \vrH.1td $ig.-rifi(m1.t!y ~H1d without legal

ju:~tìt1ç~~tÌ(m il1(;ri:aSt (:lass laud n prices throughout the hxicral ün:kr syskn, in the bee ofeh:ar

existing and ÇKTKdcd adequde supplies of r(¡ilk. Thus, the pIOpO:'ßJs ignore Hw sWtDtory

n:.~quiremenHHH1t hasilt least unti now routineJy heen relied upon by the agency) mandating that

the Secretary r\'cogni?c both supply and demand factors in setting prices, 'flK' proposals should

he swmnar'¡lyrcjecicd and this proceeding immcdìatdy tcrrninatcd just as nw Secrdmy-'

:mmnHtrily rejectGd ¡m.d It;rmirwkda simibr p!O(:cediug in 1998.

This Brief is filed on lwhaJf of Dt);;ìr Foods Company, a natÚmaJ milk processing

cornpany operating mu1tìplefluId IBilk plants fully or parlìaHYTegdaJed by each of tht.~ Fedcni!

milk mmketing(¡rdefs, As to Cla~s n pricìng issues, this Brief is .aJ$üfílcd on hcha11 nf ÜK~Ncw

'/ork State Dairy Foo(b; ASSGC1atlon, Inc., a trade: assodationof dairy pmçe~s¡l1g and

nianufÜçturing com punks doing husiness in N(~\v YorL

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAyV

Dçan Foods Cninpany and Nüw York State Dairy Foods Assodatiou, Inc., (aSk! Cbss II

is~me:Ù lwn:by ~mbrnit th(: IhUü\ving proposed Findings of Fôçt ,mdCöl1ç!u$ìrms oJ' bnv and

fequi:~ts aspecifk holding on each proposed Finding and Condusion pursuant to .5 U5Lc'

§557(C) fWO?).
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mSTORICAL PERSPECTrVE

An ovefvìew of Fedt''al nÙlk order pricing. zkdsions ,md cast law rt.veä!s a fÌeh and

(:onsistent tapc;,try of dudsions supporting the positiQns taken in this BrieL The Seçrd~ir)'" s

con~,i~;tent and rqx~ahx¡ posÌton$ n:.gHrding his applkatkm ofth~;\griçu1tural Marketing

i\.grcement /\d('7U.S-C'. § 608ú". the "A.1\.JAA") should be again thHowcd l11r~\Tn façt

dcvialion ff(nn¡.hos~~ past d~xjs¡ons would require that tht~ Secrewry thoTüughJy e.xplain and

justify undçrhdghk~nedscrutiny his dmng0 in policy undur thedoclrine tbund in ),.otar r'eÍ1

Mn,ls. Ass'n afdie United State,)' v. StafeFÒrm MaL Autoni(--bi/e lns. Co... 463 DB, 29 (1983),

§sçtiQltÚQ.sc(11n rvfinìrnuui r\it-eJ:f!£hK~

In partkular the Sçcrçtary has expres$lydisdosed, discussed, dissected, and dcwmÜm:d

that the parity prices required .for :milk are not n:.m;ona1::.Je in vic\v of the remainIng fadors

discussed in. '7 U .$,('. § 60gí.~(18). 1 Thi:'remaiuing AlvlAA statutory priÇ¡;' tàctnrs arc writen \dth

the (.onjunetìon "and" revca11ng that both supply and demand factors an~ criticaL lndecdtlw

Secretmy ha~~ long conduded that if supply and dernancl anÚn ba1imce, no priççincrcase h

justiHtd, 63 Fed.. Reg, 32147, 32150 (Jimc 12. 19(8) (''The pciìtün i1)r t1üiwing 1he HFP is

denied hccmisc theæ is no cvidcm::cof a national milk shortage, cith,:r i~)r an uses or tÓr nuid

usçs~').

One ofthose faetors contained in $ubpana,rmph 18 l,)f 7 U.S.C § 60Sc is the em:t of feeds.

Howevcr, as a stmiing püinl, the Secretary has for nearly 50 years s;1id that the costs of thx1S ,ind

(rlhcn;i.ds ofprodueÜon \?-'erc or arc accounted for first in the Gnidc 13 Minnöüta..Wbcül"hin

..~.....'.'...'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'''''''.''.''............................

The Secretary's ino:Ü icccnt finding consistent with his long~st.anding pi.Ûky \vas made us
recent) y as Novemb(::r j 7, 2006 in the "Maki;;AllüwwicÇ" hCHring Tentative Fina! De6skm. 7 ¡
Fi:~d. Reg. 67467,67488 (Novmnher 22,2006).

-,
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("N-1-W") price sçTlcs, thereaÜer t.he BFP price s(~ries, and therGafter the C1;.:3$ nU1Vf(\\rHulasas

proxks for the previnu~., ei.)j11petitivt~ price series, Seey e.g" 60 Fed. Reg, 729a 7298 (Fchruary 7,

1(95) C'f\ host of eçon(1)ic conditiüns afíì;:~ct höth supply and demand, 'fhe intt~mctioJ1 of

supply and demand fe,';ults in a 'market.' price. 'rhus, the 1\'1.\\/ prke, L~sa c(rmpttitivc pay priçe"

reDech a11 ofthecconomir conditions that atTect hoth:.mpply ~nd demand and î$autom~itica1!y

n:$ponsi\\~ to any ekmgçs that affect tXcmontic condihon:fJ That statcinent was made in

support of the Secrdmy's FimiJ Dedsionto r('-lac¡; the then M-W priæ ::eriu$ with what bi.(:tlmc

known ~k, the Basic FO!l11ula Price ("HFP"), Interestingly, the hearing notice li)1' the MNW priC(~

serìes æpbeer;,')(~nt hearing contained ~m express statement t.hat '\my change in price levels must

be justi11ed under the supply and demand ~tandards (ofthc A:",1AA1" 60 Ext Reg, at 7297, And

rdev,mt rifnot díSI.X)sitive) to this ProBi:cdÚm the SecreÜtrv \xmcludcd that "!tJhe hearin.sl, record.. . \ ,. ....... .. ...... .. ... ... ... ..... . .. ..!.. \",

Tcve..i1s th¡¡ carrcnt price kvds ~n"(~~ídiievingü reasonahle ba1íJ.nç(~h(~t\t:(:(:li supp!yand demand

fbr mHk. Present pÚte levels are emmrlllg i;onSU11er:, oran adequaw supply üfmilk \vhiie

11ìaintaining suff1¡;:ult rçSçf'b;; supp1ic$,"M

As palt of the Fcderal Order Rüfo.!1 process dktated by the 1996 FauH BiH, the

SeçrcÜirv dctcrnÜned that the BFP 'NHS no 1¡:;nf!(;'I' ade~iuate (because the (~ümi)(~t.Hve nrïç.c s(~ries.. ............. ... .. ..,:- ,"" . " "" 'Ä
W(L~; too thin nndhmiteJ Ì() øm~ pmdud and one region tnhe H useful statistkal measure) Bnd

n':~placed it with the prkc-lcvd c()mp(lrahkprOOl~Kt-pÚ(~t !ònnulas in use today, 64 Fed. Reg,

16026, ¡ 61 CU (April 2, 1999) CThe ClassJU and Class iv prices dearly reflect ilwvaJuu of the

nÚlk used in tbe re~pei;tivt manufìwturcdproduds, wtwæas the cWTÇÇ¡thask Úm-nub price

retleds primariJythc va1utofthcmHk used to 1nanuÙtd1.læ dmese in a particuJar ægion oftht~

U,S. (!\4imwsow and Wisconsinr), .Again, the S(~çreÜtry ,;z)Hcluded that the priçe fommIas

iidcqwüt.lY ensured a Inl1bmpply ti)r (;().n~umers.
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Thi~ S0cretmy \vent to great Jengths In that Final 1:kc1sion to discuss the fitet that the price

of tt;cd~~ is indi:\xtly takenintü consideration ;;\5 a result of supply and dçmand~ignals in the

m,:;rkdpJaçe, 64h~~d. Reg, ,rt 16095.16096, Only the conclusion of that kngthy discussion is

rqxodt¡¡;txl hem:

The pricing system cont;Üned in this deçisiünwil lhni.t1on in the
smni. xnan.ncr as the cu.rænt pricing system by accounting fbr

ühan.ges in Ùxx! costs and iced :mpp1ics indirectly. Tjx~ product

price fonnulas adopted in this. mk should retJcd aççumtdy the
rnmket values of thi~ products made from pWdl1Ç~~r miTk H;,;~xt in
UimrntacturÜlg. As feed costs increase with a rcsulting ckdinc in
production, commodity prices \vould increase as a result of

rnæ1ufacturcrs attt)n~ipting to sl.~curt. t:nongh milk tee med their
iìlx::ds, Such inçrçascs in commodity prkcs \vüuld mean higher
priccs for milk, The oppüsite \votdd be true if tÒ:.~d costs were
~kçjining. i\.dditjonaUy,sincc Ft.'íleralorder priçc:s Hre rninimum

pricts, handlcrsmny incleasc their pay prices in rcsponsi~ to

::hanging suppJy/rkmand ::onditÎons z~vt~n \vhz~n Federal on:kr
prì¡;cs do not llicrease.

'rIms, the Secretary has condi.ded thHt the vadmJ~ prkt~s scries he mKt his pædeces~on:

have used to eswbJish minÜnum prìçc fonrn:ilas ti)r manufaçtured rni1k products '"refk~çt supply

and zlGmand for th(~ ntirk used in ô1! products," Jd. The Secretary n:;pçated this ::ndusion in

Nov(.'rnli;;:r 2006 when he adopted new changes to thc pn.H.h.lCt priçe iÙrn1¡.las in the fÓrm of ¡nake

alki\vam:emllemlmçnts, 71 Fed. Reg. at 67488.

Further, the Secretary has bund that rdyingon (~05t of production (In a purported (~fíort

to in(~rGasz~ miniinum prkes) or the support priCI. prograrn (in order to dCG"oase minimum pri(:os)

is Í11appropriate because thosl. fhctürsalüne do not enwmpa.'!saU çÇ(1f¡Oni1(. (onditions Mkding

supply and demand, 60 Fed, Reg. at 729S ("As a resuHofnot encompassing an economic supply

¡;md di~ma.nd factors, these t\\'o t:mc::ofproposah Leost ofprodudiol1 and support prìcej W(iUJd

t'stablish prkes that aw not jn ,;:onfün:nalH;c with the reqi.dreinents otthe Ad"),
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Nr.it s:mprisingly the Secretary has heen dlal1enged in his asscssmcnttÌlat thi: costs of

fçcdsand the ~mpp1y and demand tadon; aJ't~ indirectly considtrtd in the compçtitivç pricç series

~:md its produ~1-priçe .¡~))n:ìUb replûç(~int.nt fJü\vtver, in the only case actually decided on the

ineriü;n?garding the Si.~çrdar~/s determination that prices offe,()(b aæ indin~cHy considered in

;sc1ting Class in ami IV priCês. the Süerdary prevailed, MllUwsu(. ,\.tik PrwÜa:en: ,'Íss 'nv.

Giickmmi, IS3 F3d 632 (8th Cir 1998) (when milk producers in tippcr Midw';:st dmUenged

Class L price structUre as tt:~$uHlngb price:: that are too high under i\!vtAi\. sÜmdm"ds~Appeah

Comi .;ondudcd that the validity of the\1~ \V price series '.vas propedy bdái0îhat Court and that

that price serks prorh~dy considered aU relevant AMi."A factors ev(~n though it did so indirectly).

The only other tKtion, prior to 2007, challenging this deÜ..'rrnination of indin.~çt

consÜ-kration o.fthe section 608c(8) factolsjsnot eredìb.kor binding prc(:edent on the

S,;:cmtary or any (\)urt. In!:~!. Albans CooperaÜve Creamer'y L Glickman, 68 F, Supp. 380

(D.Vf, 1999), a Temporary ResHaining Ord.(~r pn::~vcnted the Süçretary from ¡rnpkmt~nt!ng the

FinaìRuk Ùorrr Fixkral Order rdÌHTIL Üi not thllO\.ving the Fight.h Circuit's dctern:Ünation., nUH

Court tKknowledged that it had EmiH:~d ~mbmission~ (68 F. Supp. at 392), wrongìy assc-rted that

the Eìghth Circuíf8 hn!dingwas dicta ('\vas noia¡issue dìnx:tly" (68 F, Supp.. at 389)) and

eveiituaHy Ü¡:!1sfcrredthc case to the DisfTlctüfColumhia District Court (\-vhere multiple eases

\V(~rc C()1Jsolidated) ~vhicb eventuaUl' dismissed thç entire w.:ÜOll withmt pn~ìudjçc. Si. A/bans

Co(\verative O'eaniery L Glickman, DockdNo. 1:OO-çv..OÜ222--EGS (1)11C..2000) ... Corúpkk

docht of rxc case incJudingtransfer fh:mi Vern1f.mt fliddismissa! tUh\uhtx! as Atti\dnn(~nt A îo

this Brief. A decision regarding a 'IRO (the denial or grant otwl'lch inaynnt be àppÇàkd) that

be(ümes part of H dismissed action CaITk~5 no prec(xknt Fwid/ì./r Aninwls v, MaÜælla, 335 F,

Supp2d 19,27 (D,D.C 20(4) (opinion denying temporary rç~tnrìning on:lcr has no pf(:dl!si'i(~
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cmx~t on tIw ,mntk~~~ in tutuIt!itigatiüll and like\Vlse "h;is no precedential value as to the mel'tsof

the matter in dispute"),

,\1of('ffvtr, thù assertion thHt th¡?- Miimesota ¡v1ik ProÒucers' casç Jindingwas dicta as

öppüsl;A to the 1m\' of the case is just .Hat wrong beeause the Eigl1h Circuit. Cül::ri. diredly

addressed the issue ot\-vhethcr th(;M-\V hnvfnlness \vas properly bctl::c it, conduded that it was,

,md thtunnkxl that th0 M,\V properly tüokintü .;onsjdcratinn the AMAA factors through indÜcçt

nie::ms, MÙwesotaMiik Pn.i(.Ù.u;:ers, supra, 153 E3d at 645 ('vIlw qiwsÜon üfthe bwfftlnessof

the diJ1trentìalixmld not be resolved \vitbout accounting fÒr the effect ofthe base pried').

Not\vithstanding theSt, Albans Cùurt statcirh,'nts thatfhc Eighth Circuit did not provkk a

rationale tbr its d,::cisirm (68 F. Supp. at 389), tIw A;fjnnesotaMi!k Produçers opinion did

pnx:isd y that poinÜng ou1 thai tht; SiXrt~hH)t had a long discussion and relying on the history

t1\)1n 1961 tn tk prt~S0nt- that t110 fvl~ W \vas based on soi.md ççoHomic mttOmdC:L Mimwsota

Mìlk Prodi¡,x'r,,,', supta. ¡ 53 F.3d at 646,

.rho Sccrd;;irY'$ long..standìng posiUon regarding the AMAA Jiidors has thus been

endorsed hy Üw mlIy couÜ to reach a de~i¡.i()ri on the !1tlits. 'That long-standing position t.(¡¡mot

be easiJ)' abandoned, nor d1üuld it be, Thus, one çannot exmnine the Class I and CbS$ II prking

structures without addressing flrst the bi.seprices upon \vhich they are based. Mimæsow MiN,

Pr()dUUcTS, supra, at 645 ("The qt:wst101Jofthe In\vfulncss of the (Class II dit1bent1al could iwt

be resolved \víthmt~icCüul1ting i~)r the effictofthe base price"). And in cxaminingHiat porÚön

nftJu: CJass ¡ and Cbs~ n prices, it hixünw?: obvious that the Secretary kiS concluded that the

AMAA priçingtlwtors (other than adtquak supply) are subsumed in tht prkc¡. for Cbssiii and

iV. That has bten the polky since 196 L Ahandoning it now isnotjustitkd,
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In the 1990's the Secretary repea1edly dedarod in Federiil order decisions and mgued in

tèderal eourt that the AMAA factors (except for adequate supply dis,;ushed below) were properly

considercd in the base price seriGs.The $eerdar)' c,mnot no\-\- abandon that position v/Ühout

pmper explanation nnd rationale unck': rrtotoj' Vcl¡Ü:le!""b~lÍs. Ass 'no supra. Moreover, k1ving

prevaiJi:'t in thecHrikr Eighth Circuit action rdying on this vcryargl.Hent, Ült.Scc:rctary would

he abandoning the very position thM prtvaikd in that case 6)1' him vdicn the Eighth Circuit

revi:.rscd the lower (:ømt' s judgim~llt çr~iüiHing Class I ditfcr\2utia1s inmost F\:~dcralmìJk

rnarkding orders, Thus, reversing his posítion now couJd weU jeopardize the holding in that

case as a change in circ.umstances not oniy undermining the res judicata and .cotkdcral estoppel

'~..." .,t' .t...M..t"",.,,/ 'i' ~.¡. ~~.t.,.1'.. .~.ct't. . ~j .,..... ".t., .",,¡~ '.i'h.~~,.,.."j.. (5" ,.".".,:U"l)d,..$ ,.\ h(a, ""i:;ç , ,Jth .1: S,î po"..¡¡ia'l/ ,11~ a 1ng ¡ik 'Jl1PO,;1 .,. r,.(,tin. . .~.:s~ ~,c',Kin~, 1.il~ H':.;!",.l

in these pi'(ypOsajs todayshouJd i)(' a\varc that the very f()!1dationsoftÌ1e Chss f pridngstn¡cture

inayhe M :r.\51: shouid they continue down this path,

t1in1JJ~xIs?~s"M.mit,J1g..Link,çsi..I9..SHmJ.t)5.i\-j.t),t,..Y.~t!,l~.e!i.

Tiil' 1)l'xt logieal skpin the pnKtSS is to rec(ig.niz¡: that th¡: proposals in this hcm~ing

'N01Üd raiseChss ¡ Hnd n differential:: thn.n..gh aback-doorapprOåchthat is dcsig.n(xl and results

in.a de-linked Class land II pricing system. The Secretary has rq)(;i.tedly rejected anysueb de..

l1nk(\d prki:sancl should do so aga.in here.

,.,",""""""""""""'...."'''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''''"'''''''''''.,''''''''''.,''''''''".

2 Both rc.5 judicaaa and collatenÛ t!stOJ~')d pri1)cìplüs (legal rcces designed to put

completed litigation to rest) depend on upon a central thernc ,.. that the issues and fhtts litigakd
ren1ain tho saim:. (\¡restaü:.'s Bank ¡V..A. v. .¡'lltis Am.. .Inc. 176 F3d ¡ 8'7, 194 (3d Cir. 1999) (ns
to n.'s judicata) and NaOlU?. P('\"~'ieJJg,(¡r Cmp. v. Penns:yiwmia Pub. Uti/, Cr.mim:.'n, 3--í F.2d

242,252 (3d Or. 20(3);BlIrlhigtol1 N~ R.R. Co, v. lfyundaiMerch. itfarim' Co" Ltd., 63 F,3d
J 217, 1231 -32 (3d Cir. 1995) (as to c()!laaenil estoppel). Should tb.~ Secretary alter his

ç.on!:istcnt position Ftgarding tht. application of the supply and c.kmand facwrs, thai. nid (and
éhangdn kgal n--o) Gonld very well undcnninethc pr~c(xkntìal çfft;ct and finaliy of¡;irry e~rdior
deçÌsioHrdyillgu¡mn thç Si:cret.ì.ry's condt¡slons,
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While the Fç(Ìeral order TcÜ-irm prüçes~,was ongoing, the. Secretary held a fbrma.i ruk-

making hcaring in .i 998 -with a very simiîar proposal to the he;;iring in this proc(;eding, In that

ease, the dairy' farn1er proponents requcsted tbatthe bi1se pricç fbr (Jass I and Class U milk he

"Hoored" at $13.50 n:.$ulting in a pn'díctç(\ average increaS(~of Clas~.l andU prices of$1.05.

Whenever the hast: JH"hx~ (mostly a çhee,,;eprke in 1998) was below S 13.50, the Class ¡ and n

prices wm.1dl1ündhdess!)\: based uj:'H)n the $13.50 ÜÜÖí' price, Proponents' argument that their

pmpi.mÜ today Is not strictly a de-linkirig rings Ì1oUow. lfthe 199B proposal had heen ndopkd,

rnanufacturedmininmm prkcsal1d .nuid milk minìmiH11 prkes \vould have b(:cn dc..Hnk(i: \vhcn

the hase price V,'IS hdmv $1350, hut the prices would !eHi&in Hnki:.d when tlæ hase prkc rose

above $13.50,

ShnilaÜy if the proponents' proposals :!r(: adopted today, the hnkag(~ bet\',;8en Class 1 and

n and Class UI and TV \vin he modif1ed and midtr ccr1ainçin~mnstancts jtm1 as ,vith t1~\(~. ¡ 998

pd..:e floor pmpüs::lwiH b(;~ (k;..linki:d. $in,,:e the prüpü5ål doesn't loök to inercasG Class 1 and

Ch$S H prices directly bymodifying1hespccìilcscctions of7U,S,C § 1000,52 Of 7 use S

l00050((~) or (g), 1he proposals instead lock-.in a pörtion üf the base prii:e based upon a

~;ign¡ficilnt portion of tb:; then existìng 2006 C1 ass Hi and iv prke fonnnbs. 111is xi:sults W(by

1n a back-door Class i and 11 pricejncreas(~, but in the fÜtureif Class HI or IV make ¡:Ülü\¡""H'CCS

i.\n:: dumgcd \viH also æsult in .a n:.lativc price increasc (if make aJlmvanç.;s arc increased) or a

rdativc prÌ(ç,; dccn~Hse (ifm;;Ùæ aUQwanGes arc decreased), 'rIms, future çhanges in the Class LU

and IV tbnnuías \.viH lead to additional and unreluttd dc-Hnkage, "this d¡v()n.~es t.he Class 1 and U

prkes fnm! the base price,

BUi the Secretary rcjcctd the 1998 price floor using Janguage that isabsohitdy and

pertt~ctly app1¡ç~)hk: to thh pfo(x~eding:
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\.Vt ¡!r:. denying it pr()posal1/.I estabHsha price Hoor under the
.B(i;:ìc Formula Priie (BFP) used to cakuhte FedimÚ nll1k
imirketing order price,.. Ú\r Class 1 and Class II milk, and w~ arc
terminating the rukm¡;Jking proc.cedjng The rcçord doe;: not justi fy
estabHshing a priC(~ floor, givi::n the ciirn:.nt and projedcd supply
and de-mand fÙr mHk 'Tiie priçc .noor \vOtlld have unequal effocts
in i.!iffer(~nt regions oftb(' country, tVÇTl tbr Ùnns üfsimibr sizc,
hçc.au.sc of different (.:ass I milk utiEn--tton raks. As a rcsult~
fhose who would benefit ihemüst from a price nOOT \'vüuhl not
m~cessmi1y he the farms that have the grc¡Üe~;t financial need iàr

such ¡~ssi::tancç,

63 h:d. Reg. 32147 (hme 12, ¡ 998). Therationalc f-br linked prking is (:lcür ... "¡tjhcH)l'v

material used in hoth Ciass 1 products and mimuÜKtuRx! dairy products is the sairw and thclefbm

the separate uses mu::t compete fürthegiven supply ()fmilk," 64 Fì~d. Reg. aU6102. Devhnking

tJw prkes ignores this material fact of reallit(~ rnatkkt coinpetìtion,:~

Just ;;\5 t()day~in 1998 there was adequate miJk production ~mdsupplythat did notjustify

a prì¡;ein(:rease above that produced th.rough the bk..nd prkes. USDA kistliuc projections for

milk production and consumption wer(~ in balance, 63 Fed, Reg. at 32L50. And they are again

today ifoneexaminus the Hearing Notice baseline pn)jeetions. Ex, 1. The Sccn:.tary ((Included

(m Noveirrher 16 in the Ch,s 111/1'/ rnakciiJIo\'van.ce proceeding that parity prÜxs vi'ou.1dnot be

Iui1sonable and that m1fk si1ppty and demand "'ias and \voutd he Siinki(~nt to niix:~t cünr;i.rmer

wx';.b (7J Fed. Reg. at (7488) and simultaneously b;sued a fkaring Notice (Ex. 1) dìs(:m;~.;ing the

potential f()1' (".flSS ¡ and U pri(~çim:n;as(~s using the very same statutory fadors. Umvevçi- the

~.........'.'.'.'.'.'.'.'.'..'..'............~~~~~~--~

3 Fuuiher in the Fcderal onkr reform Final Decision the Secretary deknnifæd that "the

priæHnk behvcen Cla~s 1 ¡ujd Grade A rnl1k u~ed to 111aimfacture Cbss III and iV prodùds
should hcrnainL:Üned since Grade A milk Oi:m be used 1\ir Uuid lISC. as weH as -fÒr mmruÜieturing
l!:~e~.:,'" 64F'cd, Reg, at! 61 03, This stakruent is c.ritkalbi.~caus(~ the cost of rm:iintainirrg Grade A
status is justi\sneccssary .Ibr Grade A niilk u:.edinmanufaduring as for HuidmiJkand thus the
costs of Grmki\ sÜiìus ought propt;r!y to be P~¡rt oftht: market price cakubtJun t.hat balances

supply and delnand ... c,g, the Class HI (!nd IVprices. Thns, àny purported increasc in Gradr. A
qualific~)ti()). costs ('Nhich opponents (;(11tes1 in any event) is not rel.:vant to a propoNi1 to
increase Ch~,s ¡din~rcnt:a1s whether through th~~ front or b,.K'k di)ür,
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Hearing Nøtìct:Basdincreveals thatcv$nwithout a price im;n:mse Hw Se(:TcÜiry expects to

pun:;hase290miHion pounds ()f surplus miJk prOdi.Kts frorn 2007 through2(¡iS

The proponent$ am trapped by this analysis ,w that thew is anadequak suppìy of miJk

w they lnturn merdy argue t.hm an d(~rn$nt of costs (transportation, Grad.; ;\) have incmasäL

Ho\vi:vcr, the Si:crctmy hasn;peäkdly said that costs of pmduciion are merçly oxw sizk dd die

::mppJy and í.ÌümmxJ (K¡uatkm Hndcünnot be vie\"/ed in isühitîOlL &:e, e.g, 60 Fed. Reg, nt 7298

("\Vhìkthe cüs1 ofmiJk prøduetion is anceoywrnk factor that affect8 supply, it is not ;''price

indicator tlmt mt1eds all ecünornic supply and demand factür$'~).

ìm!eed no one at this hearing argued or could argue in lightüf actual milk slJpphes and

consumpHon thHt milk supply is iix'¡¡kauatc.Thìs is important because dming Fed('n:Ü oxdi:l"

n;fì:Jn1) Üie Se(;yt:tary abn said that aÚer adopting lhe has'~ line prices~ the AMAA Üictor that

rellwins fÓ)'udopt1ng und adjusting Cbs,: ¡ differeBtiah í:: "an adequatcsuppJy of vih()h~$í.¡me

milL" 64 Fed. Reg. at. 16095.

i\.n umkrlying probkm \vith the propü::a1sísthat it pcrmanently undercuts thesupp1y and

demand fÚçt¡:;rs used hy thi:~ Sccrewry for 46 ye~rs. Congress dearly int¡:.nded Ü.31 the Se(:retar)'

not to blindJy ib1Jüw parÜy pÜc($ifthey wüuld not be rensonabJe in 1iø1! of supply Hnd demand

factors. However, divon.:l1g Class land n prÍix:s from future changes in make alki\vimees wilJ

suffbr thi. s,une c(":ürromit: infirmity as ìfthc Secretary fbllo\.vcd parity prices ...thcrcsuIt couJd

wel! (and indeed "\vm innncdiately)be unreasonahle. Note again thattlK~SeenJtaTY'$ own. Jnodd

esfahhshcs that there h urnv and \vin be adeqiw!e supplies of mHk to rnee( consumer need:" using

either the Se(:re1ary's basdìm: or any otthc proposed changes to ineasuresupply and demand.

Ex. 1. .'nros, ,muq¡tistm,~d pÜçCl1)eT(\ìSe\vil, Jik,~~ parity prices, not b¡~ teasonable iu Ugh! (lfan

~mpp¡.y and deinand t.ünditioT1$.
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The next Ü,sue çont~ems the unequal impacts oftht proposals on diHhent dairy fiinners.

Sott.Join 1998 and no".\' the pmpQsah \voi,::d have unequalefft:çts onfann~kve¡ priíx~s:

The. proposed f100r umh~r Class t and 11 prÜx~$ would lwve unequal
dlè(ts ()ì1 fBrndevel mUk prkt.~$ l.mrd&wd to the financial need of
the ihrmers affecwd. Thebencnt of the propo$ed Door to a
producer w()ukl depend on the proportion ofChss J and H n:1ilk
used in the order in \vhkh the producer's m1Jk is pooled. Thus, a
p!'üdw::ur \vl10SC n:Ütk is pooled under a marketing ordcr \:\/ith a
T('htivdy high 80 percent Class 1 and Clas"U use would get SO
percent ofthe projeekd$ J ,05diff~r0nC(~ bi;tv,een the prüpos~x!
floored price a.nd the projected BFP for the last haJfof 1998 ilnd
cady j 999, OJ $0,84 per cwL On the otha hand, producers in
marketing order areas with a rdativdy.¡üw 20 percent C1ass J and

Chss If use \vould receive thç bçntfit of onJy 5021 of Lhe S 1.05

increase indassprices, Producers .in high Class 1 tlse areas
iJrcady rtt(~iYç highør blend prices for their milk than prodtK("'f$ in

area:= with ìo\ver kvds of Class 1 uso~ and the eff~cts üf1he pritt.~
HOOf proposal would widen the differei:wes bctw(:cn sud) are;;tS,

ld Today th(''Xi;~ (an be ni) dm¡bt that there wiU be ul1equaJd1-ects on Jhnn~kvd prkes. If one

sim p J y. sub~;ti tuti,~$. tb:. expccted :5 0 . 77 cent increase Un the then $ ì ,Cí5ìncreasc, t h,,: same 10 gi cc.il

ci.mdusion i:;¡\~u(~hed. The Baseline Model contained in Exhibit ì ag,tÜi ::mpports this

¡)()lKJu::dmL 'l-heClass Ipríce increase result') in cashrec.eìpts ìn¡;reascs, but onJy n!r Cbss ¡

prodticts; n1! other classes suffer prke dedinesas 11 n~suH of t.ht) Cbss J imTease(i,~oibjstent\viìh

the. Secrdary's previous 11ndings on this kind of issue$). Sinee each n'demJ nn.kr has a ditlCrtnt

Class hitÜì;wtioJ1, dairy farmers in 1mv ClassJ utHizatioii marketam going to Si;~Ç substantiaDy

les:, of au,)' pr¡ç(~incrtasc (indeed using the chart oflltilizatiün repWdtKtd bdow and applying

the Basdinc modt~j jeavi/s dairy Ùnners jn Order 30 market wíth \/1rtul:11y none of the antit,pated

lGv0lJUe over the nine ye,)r ,wef(~ge(appwxixnatdy $440,(00),4 The Final Dö.:i5iün1enninating

the l 998 zkdsion pn,~dudes adoptiøn ofthese proposals (HlPOj¡Çy grounds ... de-hnking Chi~,S i

".'."."'."."'.""""".'.'.~'~"""""""'"........................~

~ honkaUy tht rnodd further reveals that a Class Il pncçincwase per thcpropüsab w1H
result in overdJ price decrease:: on all milk .Üx all Ümners, 'this analysis alone should ddèat tÌ1t
ClasB JJ pmpüs;Jl.
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and n from the hase prÙ;es is inappropriate, If H Glass r or Cla~$ Uprice increa~c i~ rncrÜed (and

it ¡~; 1)01:, it must bt. doni:: hy modif)/ing the COITtct scctions (lEthe F,,~~kt;;l (tn.1cn;. But Section

1 OOCLY~ b not op,,~n in this pWt.ecding. So ¡; Ùúnuk;ür npPw;Jch v,'.ould bç outsid(~ tlæ scope oJ

.1" .tlt~ ocanngnotJce,

Further, during Pedennl order rdoJ1ll, the St.cretary considcredmulbplc options fÖr

seHmg Clas:d diHcnmbaJ., He rejected during the Proposed Rule ¡¡11 but two options and in the

Firm! Rule noted that t1wother option:: \vere reJz'cted for the reasons stükd in t1K: PropüstdRuk

64 Fed, Reg. al1611 O. This JmÜæs the Proposed Rule Ü'om 1998 rdcvant concerning the

ri;'jected optiùn$. Om.~()fthosç options--- knov,In as Option 5, would have flO()fCd the Cbs,:! price

at J996 levels ... the hase prke, hdng the. average Class 1 price in 1996 adju~;bx1 up\vard or

dü\vnwanl in the flJture Jbr an index of eostoff,:z~ds ,md fluid m.ilk m;(~ raws. Option:' from.

1999, liketnday's Proposal;5 viould üÙw n bnseJiut pricc (b~is(; priæ tbnni.da ttom 2(06) and use

it tü adjust C1H-SS r pr¡ç,~s. But the S¡:~cn.~t~\I'y rejetted that proposal even though it md anmnher

oflJSDA's crikja be¡:ause:

¡T1he higher Clm.,:= 1 pricts \vill sthrmlatc n:iilk production, which
will tJwli Icad to lower mairi.rÚcturing prices, Be(:au~N it is t.he
bJ(~nd pnçc 11)at is paid to producers, the ¡J1~rcase¡n the Class 1

prkcs wJH not be çnoi.ø1 to o!Twt the de.;rease in prices of the
other classes of use and the changes in l.JtHizmíol1 which vdU aflh:',t
the diffcrçntial kvd, '" Next, Option 5 milY çause disorderly
marb::ting with the ¡ntn::ductiou ofinWuuarketdispariti"s based
upon temporary c,hanges in use. Producers in high C1ass ¡ rnarket5

\.vouJd berkE1 at the expensenfprodueers in low Cbss I markets.
In additol1, íboring the Class I prkos \.vU1 shiH volatiliy to nÚlk

pr¡çc~ in manufacturing markets.

63 f\xL Reg, 4802, 1904 (.hnuary 30, 1998). Even aCGüunting for kchnieaJ difÙ::rcncts in thc

proposals (and F\xkralonkr n&m11 Proposal 5 was sponsored by asignifkant dement of
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tüdafs proponents), the rcsu1ls would be th\~ sarne, '1'he Soerctary's eondusion should likewise

be the sam\.'. , To(ky's proposals shüdd be rt:jtctcd,

Th~t;e..~tE~U~9..~~.(\~f:~r.fl¡nm;ç~Ls.Ë.LQf.Çt~~!:&J..QjJJtIsnti;tJii

Th(:Sco'otary dodan::d that the Class. i dìtlerontials adüpted in FimtJ Ru!t met the Al'vIAA

statutolyrequinmwnÜ;, In ~;eHing that príçc lcvd (luter moditîed by Congress 'NUh no kg:is!aÚve

history), the Stxn%ry concludod that ono oriterion for setting Cbss 1 rwic\'.s :,vas. to: "F,¡(:HitMc

orderly marketing with coürclhiatcd $ysü:~m of,mkes,'" 64 Fed, Rçg, 16109:

f\ system ofCb.ss 1 prÜ;.;s necds to bCÇ()ürdinattxl on a nafìùnal
kvd, Appropriate kveb ofpriccs. win provide alignrnçnt both
.,., k .. Th. d...wi1J:111 mw, an10ng mar "ettrig areas. ¡ 1$ coO!: . ¡nation 1S necessary

íhr ttu:~ (~nkitnt and orderly marketing of milk

There is nothing n;"n1ütdy coordínat(:d about an approüch to Cbss 1 dífftrentìals that t1x.;~s t)x:

bas.;~ prke formula. in a point in time (fÖrmulas uxni1 2006 set fÒr Cbss Land n into tht fÜture)

¡mdçausesan ÍÍnmediatcacnJss the board incroüsc in Class 1 and n prices that autnnmtícaHy

results in difhent bJend price ck1nges throughout tlæ Fi:deral order system., This is nol

coordination based upon an anaJyâs of Hw impacts on each ünkr and all the orders' produ.;crs,

'fhis iSi:imply a J)riçç increHsothat is nN ,~c;tuaHy çoordinai.;xìand thought tbrough.

ThIs nnn..i:o(!nJÜwtion nfpTii:ngìssue and problem V;fas thç çssence of Mr. KinsçT's

ti:stimony on hdw1fnfDcan Foods regarding thi: rdationsh:ip bdwecnCbss t andhknd price

levels and pooling issues, Tr, 953-954. and 1048-1 060, The 1 aw of unintended ¡:onsequGnce~~.

ci.mght up v,jth industry when the Secretary (with ¡in assist limn Congres~.;) coinpkti:d Fctkral

order refz)J'HL Cünsühdahün of Ft.':derali.m1ers and changes in rdative prÙx~ æktion,:hips and

changes in pooling standanhresulted in new oppürtunitics for industry parÜ¡:lpants to utiIìze

Federal .orders notfÒr the t)1.¡rpos(: ofordedy rnarkcting, butÎn order to gain tinançjaladvæ1tag(~s
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through pooling: whtóHwr Of not rnilk was acttwHy delivered or needed in given markets-The

Secretary held n number of hearings to addrcss pooling issues l)(~ause ofthe$(~~mint(~mkd

probkms,Mr. Kinsc-r's tesÜmony cm.Üiousthe S~:Xretary that \V0Hrt doomed to retK~üt past

1l1Uurcs if tht proposals am adopt(\.i \vithout e(;üHomic justitkmkm ünd \.vithout consideration of

the .:.ritiçal ihçtor of national coordination of pricing. Tr. 961.~H)Ü8.

I)ea.n appnx:iates theopportur:\ty to bt~~nwt with thcSccætary's $ta.tTthrough the formal

hcadngpro\:eS$ through vvitness tostirnony. A series (if aI.K~stion$ askçd on bd1aH\Ü' lkw

Seç¡'dary inquired about the rchitiünship of these proposals and pooling issuçs. Dean here seeks

toarnphfy its ¿ms\.V(~rs to those important queSt10!1$ m no addHionai.façts Hreprovid(xL merely

i:hhün::tion of the idatiollf:hipbdween pooling and Cla.ss prkes.

Maintaining orderlymmkding eondjtions depemb partly on dJicicntIy ¡noving rnilk.tü

where it Ü:; needed. 'rliC decision tonl0ve n:ìlk fmD:) one plant to anoth(,'1 and from a non-pod

soun.:c to ~,po01 $i.HJn;~~ is a fÜnct!on of the raw milk's distance to tht i:narh~t) th(~ va1u(~ ~;ìl th~~

point of ddi'/t:ry and the Hrmmnt of milk required 10 be dbJe to pool on a given order. /\8 tu an

(~xistìng dairy farm and Üuid milk plant location, nothing .;an he done tü alter di5tal1æ~" so it is of

no reiii conçf..'1, to ths lS$UC, Hmvey¡;,r. 111C milk's value at the püint ofddivcry and ainoomt

æquiredto pod are boil., conn1tx~ted because there ís ,u.õost of moving the milk that inust be

i' ¡ , .. 1 L j' i. .' '1.1 1 1 . .d I. I 'yaWn,AX aggumt tüt ;nçf(~a$i;x, va w.::(( .. P(,j) Jng tt .. 1C' proposa s )'-'Jug V.H1S1. C"H~í. at t irs

hearing wcm!d iucn:.üse the value, ()n:""!¿tSS I and n milk witho'ut ;;my ~ùli$id0mtion oftht amoum

OflHilk m:'juin,'Xl ((.I qi;mlify fbr drawing the hlend price; this,alters the financial equation åJr

dtciding \vhcther to pooL. This j$ a problem, because each ordor has a different uWizatiO!L Since

thü:-;e prüposalsonlymovestw'o of the dassesand moves thtm at differentraks the im.pactwi1

he dinhent upon ea(:h ünkr.
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Pr()p("3~¡J Impact
CJ¡i,SS i

S OJ7
Class II
$ 0219

ccass II
S

Class tV
'Õ
'"

F ¡;~dwa¡ Ofd0f
C!i:SS i UtHizatkm
C!.a$~. H UÜE;wtion
G!ass HI UW!zatlon
Ciass IV UiiJzatìol1

#5 #7 ff3Q #~i2

Ei6.2Ü% 59 ~27~l6: 16,86% 31.4D%
16.24rl(. 1 1-55% 5.511% 1284%

5.36%, 20.60% 74.92°Ji, 4451'/"
12.'14Q,I;, ß.5M'o ~? .71'y.~ 1 1: ,.25o/v

$(\55 $0.43 $0.14 $0.21

#33
3(t42~~~

1 B. 99%

37.44%,
7.15%,

8kmd impad $C~,33

Source f:) order utilzations - Set' 2006 Fedeml Oder StaistÜ:iil Overview' pnbEslæd by the

Central Ordi;;r M~H"ket AdmÜÜstnntor at http://\vww,fi'nr:naeeni.:raLcüm, øf6da1 notko rçqtte~;tçd,

No\v whcn one .;onsidcni the milk value at point of deHvtry, the valw;; depends on which

ordcr themiJk \viHbe poolei.L Handkrs have a choice on ~vhçrc Ü1(~ym()Ve f¿,nme milk to quabfi'

the produc(~r; the balant.ù æmains in the closest plant. oikn that is a non-pool plant or a

tnan::Ütdarìng.plant th¡Ü iSPQQkd. Tr. 971-972. Economie logic tdls us that changing the

~"'pmad between the orders \vin cause bandIefs.tü change \-vheætJ1l~Y pool prodw:0rs' milk ...

seçkìng the highest value. This wiU (~t¡U8t dih,:Ü(H) of that pool over time and lead to anot.her

round of pocding pro-vision J--arings, TheL.ist of nìne post-Federal order rdÚrm "Poding

Decisitms" (not induding hearíngs in Arizüna- La$ VogÜ$ (aJul. "pmÒ.iccr-hiindkr" ht;aring) and

tlx; Southeast-.Appalachian Propostd.Merger) is attadicd to this Brief as Attadn11~nt B.

Asimp!c exarHpk~ 'would. be a dairy farm locatedíll.nnrthcas¡çrn Indiana (physkal1y in

Order 33), but with choices to rnarkt. milk on ~iH Jive of the orders listed in the ..:hari aho\/\

Thisfar.nær's mìJk.thus .;üti1d go to any ofthe above l1stt."íl ürdcr$,HO\Y'(~\'i,~r, supposcthc G1üsest

plaut is anon-poü1 p1ant T1ms., in abst.m~x~ ofddiveries to one of the abüve liswd orders the milk

wm::d rernain üut of :.epooJ. The dose;:! distributingpbnt, to qtwJjfy \\!o~Üd r(~'¿tlJtb HK:

prüducel"s mílk being pookd ünFçdcmJ Order 33. Now \vith this change, the prodl),xw's mi!k

value í,vouldincre;1se 33 cents, However ¡rHiepwducer;;ou1d haul the milk a Jiule Ürther" the
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mHkwould deHvç-r to a #5 distributing pbntand thcmHk could be pooled on tÌ1M Order. Now,

with thtddrmgç being wnsidçT\'d at this Imäring a f.:\v exÜilmiks in hauling couW net thç

prüduç(~r an Ünprovnl blend ()J22(~ents. Ifthis simplc eXi.mipk\vould upply to ¡~ hrrge supply of

milk (quite rea,',onahk especially when you think ¡~bíJut Indiana), tJ1( blend prk:ç on F\xkraJ

()n:kr #5 wEl get dHuted as aI! thc miJk ldl (diverted) to the nOH--pool phnit wiUincreüsc tht

Chs81H or Cl¡;s~;¡ tV utilìzation on Federal Order #5, 'Th.i:, wil rcsuH in a lower blcnd pr.Í\:c Ú)r

aU dairy-Ü~rmers pookd on Onk"" 33.

Lefl undwàed, inerea':1ng the C1ass lprke \\llH aÎter the relationship arnong thediftàent

Federai onkrs, This wiH resukin handkrs imiking different pooling decisions, 'Thìs subtle shiÜ

overtime ran, M has been zkmonstmt(x\ 1n past hearing records, res1.i!t in a dihition of Federal

order pools eüasLng k3eal dairy fanners to recCCve lower priec$ thnnbçjhn:~the diversion$ ..ÜtrtcfL

This then isw1ry it is tçrribly important tbr the Secretary 10 çarefí..l1y compose a

(:üürdimited sd of nation~t1 CJU$S I prkçs bas\:~d upon aU çi;onOlnic Hiçtors induding (:!ass !

utìhzaaÚ.m,. relative blend priix..-sand pooling provisions. This :1150 anS"è/ers the question po~æd to

Mr. l(Ú1$Cr as tOVA1Y the decisIon of\vl1o (gencraHy,l1ot spedf1cally by. individual dairy fnm"icr)

gets to ;:har(~ in the pool Is so hnportant to the Secretary and to handlers as weB a~,daìry f"tn1iers.

indeed this discussion supports the Secretary's previous findings aNh.:om.:1nslz)l1SNOT to alter

these price smÙce~;sinip1y b~~G1USe dairy Üirrners want (or as ilrgucd "need") addìtionaJ revcnue

b\~çausç iJiÜ~;t; diangcs arc notjustiJicd in Ught of (~xìsting snpp!yand (km;;ind crmditions and

.. ~. L. .1' d 1 .1cxisHng.rc~at1ons11ps ;;Hnong.'~ . era. oners.

hdçed, shoodd thc::kcrdary di~çÜ:le tktt eüntmry to the opposition a Class JUJid/ür Cb$s

n pricc increafæ is justiÜed, thcn ht is rCfjUired to conskk~f and ccnnpktclyaddress these

arguments and dlecünomìc Ùçtors Und(T the AMAA TKT his pa~.;td(:c¡si(Hß. Otbçn""Ü.;~, the
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Secretary wiB not propçrly apply the AM/'.A ÜidoiS,WC çondude that if he does make the

propçl HnaJysis~ no change '.\'111 result 011 the oth0r hand, ifthe StCn:1arydioOSÇ$ to take no

adion, he has a. k~:;s substantid burden Hnd his d0CisJon is cn1itkd to gr~atçr ddercnce as

dCSCTibçd in MfnnesooaJi¡¡lk Proch.few'sAss 'n, supra, 153 F3d at 642:

¡¡naBy, case b\v suggests that agcm:.y inadionh:p1'esmnpÜvt.lY
unruvi ewab Ie. 'An agency's decision not to Üikc errfÒrccment

w;;honshould be pm:mixwd immune Ú'om judidál n:V"il~\v, , , ,."
lh~ckh:p j" Cheney, 4701.i$, 82L 8.32 84L Ed. 2-d 714,105 S. Ct.
1649 (1985). 'The general (~xccptinnto review¡:!bHityprovided by
(5 U,S.c.:¡ § 7u1(a)(2) for action 'committed to agency discretion'
rerrmins a narrov./ one, but w¡thbithat cx.ccptìon are hiduded
ügtn;;~y rdhsals t()Însdtub:: investigative or enforccnient
proccixHngs, unless Congress has indicated oHwn." ì $';, '!d at 838,
ThüughtheunÜiken açtionin thi~ ea.~e is an)cndm(~iÜ, and not
ti&m::cmcnt,thc principle lCrrwìns that a decision to dn nothing is
entitled to rno1'e deference than a dedsion to act.

(fnntnote ornitted),

çgg1!.t§f.~..J,9-9-9.j\ç--ÜmflnJ:~çsh~mLPrdc(Rerbrm Did Not ldter..ÙbJ!\/\.I~)!:gr~;

Furthermore, \-vhtn Congn~ss in 1999, i.rftei rmidi litigation (only one ofthe .myriad of

law~;;ltsmtd ever resuJted in negative, t(~mpora1'Y injllrction against FL'íkral ün.!rrd\:m:n)

imposed Option 1 A, but did not say \vhy it so acted and did not provide a rationale underlying it:;

action w. indeed Cüngrcs$ did not actuaHy amend the t~:mibling sÜHute (AMAA). itsdf unlìke what

it did in ¡ 985 and imlike its most n'::cent ff~jiüns in cnacting tJm Milk Regulatory Equity Ad of

2005 FoüdS~x~ur1ty Act üf 1985 § Ul(a), 7 U.S.C § 608(;((5)(/\) and the r..1äk Reguhitory

Equity Act n1'2005, 7 U.S.c. § 60Sc(5)(M) and (N).w Congress did notri1odity the swtütory

pricing H¡dor;:; or the Secretary's interpretation ofth(:irapphcaÜüì1, Congn:;s~:H)bvl(msty knows

heew to :;tatutöriiy and throi..gh the AT\lAA change the ('lass 1 difè:rentiah:. Instead Congrtw,'

açtiüns ìn 1999 brgdy maintained the staus quo - Cong1\~SS etnaìnly did nut mandate inemast.d
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Class 1. diflheutia.ls. jvbhitÜning thc status quo as it dklin 1999 can hardly h(~ said to (Tcate a

nnv "mk orbw" d0rnanding 'price increases in the hHure hased upon some unknown and

undisdosed çrìterÜt

Howev(~r, C:ongrcs$ has had mnpk oppoJiunity in llrultipk Farm Bms sinæ 1961 to tdJ

thç SCGdary thaI his and his predecessors' interprdation of the A.MAA waiì incorrect; it h.Æ; not

done s() w,d Üw Secretary t;,m and shonk! 00ndi.dc that thaI Congressional in¡;¡ctIüu ctm bt

construed as its acquk:sceni;:e to the Secretary's 46 yçar inkrpretaIion.Casi: !üw \:ShibJishes. that

tonsístcrit judiciaJ decisions not aHercd h,Y Congress me enWled togwater ddcreiu.:c, So too

dler 46 y(~üri- (and the Eighth Circuit's Opinion init-/ÙmesataMilk Producers) shoiÜd the:

Secrdary's handling of the AMAA hKtors bttiÜited tC\ dtference, Congress was hÜly aW(fe of

the S(~cn:ti1ry' s interpldatioHs, and by re"Ü::rem:;e to long-established mh:$ of statutory

construction is dccnicd to hk1Veapprovcd them by it~; decision n(ìt to ahcr tht~ kga! status ofbasc

priÓng \vb.m it adopted the var!ou5: Farm BiH$sinçc l 961, Om.c, he v. Gliz:kman, ¡ 37 F 3d 863

;:\t 870 (,;:h Cir. 1')98) ("Congress's 'faHureto dbwrb acol1Ûskntjnditial ínIi~rprewt¡on ofü

staukmay provide somc indjçatìon that Congrcs~ at least a(quiGs(;t~:,,in, and appkìrcntiy afHrnis,

¡-.hot ¡ '1'."ii"r""."j. . 1.1 '" in" .j.';"" ..\.1,)" ,.",.. ,') ,tf "",1,..,." fr) '.'i'¡, ,.,,, (.r.., , rl ,"0' " i\ g¡: 1" : v ..p,r¡.'~L ..'1 ,v,, ,/ ",.",.01,., "'1..,0 ."'6"~' iliN"q"n ',.( i. ,i,..fv"';./L. 'Û,-Yi."Y ,v. 1-. ,,~ (J'6aJl, .t(.\; '."'-" ,....'.,

~"'8 (J twgy'5.'., \ ,n",,))),

Moreovcr, the i 999 Congrcssional action did not c:hangi;: the Secreurls cOJ:dwÚoJ:s that

the rrdopWd Class I diffi:rentbb (kiw(~r than Option 11\) established a iwtion,\) CbssJprJçing

structure, n;suhing in prices high enüi.gh to generMe suffdent revcnue f¡:) producers so that an

adequatçsupl"Üy ofmBk (;än bt) rnaintainçd while continuing to provide equity to handkrs,

Section 608eOS)'èi~S left intact (~~x.ççpt fornätural expiration otteJT1pOr;~ry Janguage regarding

current (ind future anÜcipated needs) and so, too, was the See:rekiry'sconsistent agency

18 ix:'.~: ::~:~i):)9(;) ~.¡~



interpretation of that section. According to ('Jiewym F. j''atum! Resources Defense ('mmcíl,467

"11';' "'"'7 '- ~"! 44/' ()"4.' 1. J ' J1" '! .. 1 ,. . '.' .. . .
0,~.'L)" Ü'l,i.. ,1. f.' ). \V.liC 1 sumo;:; or t 1C proposit1On t ¡at an ~)(.HnmI5tratt,'t agenc):"s

(:rHlstruetioli ora ~4ah.itüüY provision it 1$ entrusted toadnninister shall bG gj.VCli si.thstantial

delèænn;, t111; Secretary's mvn consistent iiitçrpretatiun should be given tÍlæ eonsidi.Tatiou..s

Consisknt with this analysis the Se.;rdary and his Statfhavç not Üih~n, post-1999, the

position that the 1999 Cüngrcssîunal¡;ic:tion meant that the Option 1/\ et:,oliomic ni.tionale

trumped in any way Ük~ AMAA fadors. .for insta.nce, both Exhibit:: 46 and 47 Hre 2003 k~uers

deciding not to hold a hcaring to increase Class r and Class II prices thr reasons çntirdy

consistent with the 1998 p:rìcc Hoür dcdskm (ua¡nstÜk~d Cbss II pike increase wüuld lead to

product sÚbstítution and inçrcasein Chss r nnd 11 pdç¡;;s wüuld lesuìtin l.rnequal bem~nts to dairy

nirmers brith \v1tbin and v'iithrmtHw Ùxlma! order progmm), These letters, although notín the

Üm11 of l'.rITnal rulerrwking, cedainlysuppoo1 thüci.møluskm that th\~ AMAA supply (¡nd dC1wind

tÜcto¡' remHin panm10unt aller J 999, Further. tht. Se'.~retaryrcci.~ntJy t.ünç!m1t:d that thtl(~ 9/a5 an

adequak' ::nrppiynfini1k fÌJr iluidhamHclS operating in SL Louis and rcguJatçd under the Central

hxk~nH()dcr markeLThig Jed to the rejection oftransportation credits J()r nwvingmilk in that

mlll~et 71 Fed. Rcg.. 9()31 , 9045 (Fehruary 22,20(6) ("This Qvidenç;e provides a basis to

conclude that the order pn.ìvisioltC; nHnwt sufO.cÍent mÜk for tJuid use. In this regard the nkx~d for

addWonalgüvi::nn11:.iit intervcrrt1ün beyürrd w1mt the ordcr currently pl'vidcs in rnceting the

markel's lh¡jd demands isnüt wan-anted"), '111ese of6áil1etters and mkmàkingdee.iSion hirthel

conlTadictthe National tvÜik Producers position that the Class J dìHerential base 01':£ 1.60 shmdd

......................................................................
~~ D(~an n:cügni:æs, as it has argued in F('Xbra.1 çourt, that ther;; are limits on theSeçrdary's
interpretation.Tl:it~ Supreme Court in Chevron, and in a nnrubcr of eases since, hasa1so made
dear thal courls n:main the arbiter,: ofwhafa statute means, ,As such tmditJona! rules of
statutory cünstn..dion should be app1ied to ascertain Congn.:ss' intent bdhri:giving dccewn(i;~ to

,m agency"s interprctation üfthestitute: In this purtiedurinstkmçc, theScerctary's inteq)rcÜdon
is bothlong..~¡tanding and supTxn"'kd hy the ixrrirts ag arhiter.
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b; Î1içreascd shnply hççause costs have increased (even asstmÜng that they havt ificreascd or that

they arc rdevar.Ü), Mud1 of any Hlleg¡.~drost incn::asc \vüuld have hxniw.:uræd hy the time of

the (--,'1tmJ order prütctding and yd th(~ Secretary concluded that further govemmtnt

intervenÜon.\vas not warranted. The sanic cündusion must be readK~d today,

THERE is NO JUSTIFICATION TO fNCREASE CLASS n PRICES OR ALTER
RELATIONSHIP WITH CLASS 1\/

The pwbkms with the proposals to ohange Chl;,S n suffor from aH üfthe il.i1ti~~s ,1S to

Class I, but ~lre even worse, Cla~;s n products ar(~ sold on a national (if not international) basis.

fr.954, As sud1, a prite increase for F(~deraI ordçr Class II operations inthcfaçc ofuHregdatcd

or stak rtgulated inanuÜ\cturcrs is sirnply imjnstiHcd. 'fr. 952-955,ó 'fhis pmbkm is espec:iiUy

acute ifone cünsitkrs the implications ofthe Secretary's O\V11 ecünomìc mode! ... that a C1ass II

pri~x~¡ncreasc: \vH1 result in ov(:rall lower cash receipts by all Fçdcral ordcr dairy iarnierS,'fhu:\,

a prkcincri:~lsc advvrscJy affi:cts FederaL. order C!ass n üpcmtíons and sirnultaneously fcsuHsin

an ovi:aI1 price n.:ductkm fbr dairy farmers. Adoption of such a proposa1 in light of existing

fldeqi.iatemHk ;:;uppUü;, would be the heigg\t otarbitrary and ~,aprk:iousaction,

National MIlk Prodiwers PUlvorti:d to rearrange the pricing f,xrnula using .'simpH fkd

methodology:' Tr. 43.-7. But the underlying theory divorccs thc Class H prkc from¡hcCJass

IV prke, whieh is the proper compmÜ¡on, The n~su1t of the prìcüsimplif1cation more than

'0.0.0.0..0.".."""".. "'~'.'.'.'.""'.""""""""""""""""""a..

i, 'rht: impJ11\ition. that a $1nal1 family btls1m::ss could not Ix:. advtrsdy affh,:ttd by 
an

additionaJ Jos~,of $328 P(.'r had of (êrca:1 was büth .uJlnc(~essarÜy sarcfßtit and h-Kking in

GCon¡)HlÍ(. justiikMi()n. Tr. 960, If a C!ass U nmm..tacturer ís consistent1y out of line on çosts~ th(~

diJÙ,rrntÜil is lcssirnportantthan the.Ülct that the added cost relative to competitors is

pçrmanenL The northeast has lost substantia1 rnanufaeturing ~apadty and cannot aJTord fiirthi;;r
1(¡sse$ of $.328 pçr toad., tcn loads per month or $39,360 pcr year. Tr. 953. 'Uic dwiu.: is :rìmpk ...

altt~r ymir use d' fh:.sh n:Ülk (,1)-, 954) or nnoveyour operation. to a nün-ffxkra! orderaæi1. '1"1'
95+955.
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dmiblesthe efi::ctive Cb~sn diifçrcntiaJ, certaìnJy noijustitied by any costing data ;:mdfaHs to

,K(x.nnnt ibr this pçrnu.ment differenc(~ as on~that (.;:n and hkdywiH result inreplaceintmtof

fresh daiTy products. Tr, 976.980, Moreoycr, NatìrmaJ Milk'", alkgMìon that pmd1.K:(

n:pJaceinent dm:s lWí. o(cur in CaUJornìa is undercut by Mr, Kinser's tesbnony ;;mdexhibìts that

estabh$h that any dìt--ren(;s 1n CalithmÜls system. are temporary and transitory \.vhereas

adoption of the Fcder,~¡ order proposal wil result in a Hat hne cost difference that eM and "vin

1eild 10 rï:1)lacement öppoitunìticssupplanting Cla% n tTeshn::i1kiu Federal orders in order to

(:ompd.ç with ilOn-FederaJ order Cbss n operations. Jd.

'rhe Cbssn price incri:~a.sc intendod by the proposals is sìtrrply not \vel! cünsidt'R':f

Fed(;~ral order plants win altcr inilk usage in order to çrm1pete and in any event dairyfanntrs 'NW

rto.ávck$S, not more money overÜ1c nint~'yei1r Hverage of the Secretaa-y's inödd, TrK~ proposal

OM1 and should b(j surnmurily n.jcctecL

THERE is NO EMERGENCY

The Seçn:tary thund on November 16, 2006 that adjusted prices atkradopting

alfH.:ndiw:nts for Class .m and iv reflect supply and dcnwnd làdOtsand wiH "cmmre '" SllfflckxH

qmmÜty of¡nin.uind \vhüksome milk, and be in tbe public interest!' 71 .Fed, Reg. at 67488,

S11Tuhuncous!y be i%ucd this Hearing Nöticc, The two doclImentscmi.nothe read in isolatìon.

Both the Secretary's Chiss HI and tV FimJ DixÜÙmand the economic.rnodd prt;scnted in the

BcaringNotice tbr thispweeeding cst¡~hHsh bi:70nd rH:1'adventure thHt the AMA.,A statutory

R'quìrcrlh~nts are already met. Beyond that, th(~ pwposab wonk! simply unjustifiahly cnhmw.e

milk pritx~S on both Class j and Class U, dc.!ink Class ¡ and 11 pricing Tn.nn m,lnuffwwred classes

in contravention of jj.frH.H~tand.ììm zuæncv TJoLkv, 10\vc, rdums to dairy Ú1rm(,'rs as a result of. ....' ...;:' ....' ..' ,.'. y.- ..
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Ch¡ss H pri(:e cnbmeemenis, hami Class U processorg, and..ih(.'T -without an,i!ysis.. the existing

cüørdinatçd blend prÚxs aroong Federal ordtrs.

TJx,'rü simply is no "eHH;rgçnçy" regarding orderly rnarkcÜng i;onditions, A contrary

condusion \v(;uld wutradkt an that has gone bdòre and substantially and signi-fkcwtJy ¡¡he:r aU

past and fi.it!Jru~\gGncy nile-making invü!vinginilk orders, I'\nergeney eonsidcratkm should be

(knkd. And \Y'hih: the proposals ought to be denied ahm, should the Secretary conceivably \vÚ;h

to Ilmvc down the path taker! hy the proposds, is:raanc,e oLi Rçcon(1)t.mdçd Dtì.:JJ;wn would bç

ahsoh::tdy nt.çes~~m;rsinc(:the Si:erdarywüuld be modifying or alxmdoning (k"(:-ad(~s of his own

established pOli0Y,

CONCLUSION

As opposçd L()0,ncrgency consideration, tht~ Secnt.tary shonkl íbllmv past pn:;çedenL

¡SSÜt) nn iinmedia1c FinalDeçisiün turning do\vn the ptoposab and tcrrnhwte this procceding.

.flÚs is what theSecrdary correctly did in 199B. Be shüü1d do so again today

Rc;~pectfuìly submitted,

CharksM. Engiish,.11'
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