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INTRODUCTION
This procecding is yet another in a long line of Federal mitk order sulesmaking
procecdings sceking to estabiish higher regulated minimum prices for deiry farmers.
Proponents” proposils in this provcecding ave fatally Hawed for bwo reasone contradicting fong-
standing agency policy: (1) the proposals subtly but clearly disassociate Class T and H product

-

rices from surpius auik uses: and (2) the proposals wouldd significantly and without fegal

justification imorgase Clags 1 and 11 prices Sroughout the Federal order syster in the face of of

existing and expocted adeguate supplies of raille. Thus, the proposals ignore the statuory

reqairement (that has at least until now routinely been relied upon by the agency) mandating thig

the Secretary resognize botl supply and derpand factors in scetting prices. The proposals sho
be sumpanily rejecied and this proceading immediately torminated just as the Secrotary

e V
surnimary rejected sad ternunated & stmdlar procecding in 199¥

This Brief is fed on behalf of Dean Foods Campany, 3 national milk provessing

company operating raultiple fuld milk plants fally or partially regolated by each of the Feders
ok markeling ord st Clags H priving ssues, this Brielis alse filed on behall of the Mew

York State Dairy Foods Asscamtion, Ine., a trade gssociation of dairy procesaing and
3 ¥ 3

manutactaring compsnies doing business in New York,

PROPOSED FINDINGS QF FACT AND CONCLUBIONS OF LAW
Drean Foods Company and New York State Daivy Foods Association, e (as o Class
wssaes) hereby submit the foliowing proposed Findings of Fact and Conclusions of Law and

requests a speciiie bolding on cach proposed Finding and Conclusion pursuat to 5 118G

$557(cy {20071,




HISTORICAL PERSPECTIVE
Astoverview of Federal oulk order pricing decisions and case law reveals a rich and
consistent tapestry of decisions supporting the positions taken in this Briel The Secretary
consistent und repested positions regarding his appiication of the Agricultaral Marketing
Agreement Act {7 LES.C. § 6080 - the “AMAA™Y should be again followed hore, In fact

deviation from those past dewis

s wonld requirg that the Beorctary thoroughdy cxplain and
justify under helghtened seratiny bis change o policy ander the doctrine tound in Mooy Veb,

Mnfrs. Ass'n of the United States v. State Farm Mt dwtomobife fns. Co., 403 U8 29 {1983}

Seetion 604c(IRY Minimun Price Fagtors

in particular the Seoretary has expreasly disclosed, discusaed, dissected, and deermined
that the parity prives required B milk are not reasonabde in view of the remalning factors
discussed in 7 LSO § 608181 The remaining AMAA statutory price factors are writien with
the conjunction “and” revealing that both supply and demand factors ave critical, Indeed the
Beoretary has fong concladed that if supoly and demand are o halance, no price inerease 13
Justified. 03 Fed Reg. 32147, 321350 (hane 12, 1998) " The pesition for looring the BFP &
denied because there 38 no ovidence of g nattonal wilk shonage, either for all uses or for fluid
1508™

Qe of those factors contained In sobpavagraph 18 of 7 U0 § 608 i the cost of feads
However, as a starting pobnt, the Secretary has or nearly 80 vears said that the oosts of feeds and

ather costs of production were or are accounted for frst in the Grade B Minnesola-Wisconsin

K

The Seervtary’s woat vecerd Bnding conaistent with his bong-standing policy was made ns
rocently as Movember 17, 2006 in the "Make Allowaee” hearing Tenmtative Final Deciston, 71
Fod. Reg. 47467, 07488 {(Novosher 22, 20003,
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("MW price senes, thereattor the BFP price series, and thereafter the Tlass IV formulas @
proxies for the pravious competitive price surigs. See, g 60 Fod. Reg, 7290, 7298 (February 7,
1993} ("A best of economic conditios atfect both sapply and demand. The interaction of
supply and demand resalts inoa “market” price. Thus, the M-W price, as & competidve pay price,
refleuts all of the economic conditions that affect both supply and dermand and is sutomatically
responsive 1o any changes that affect economic conditions™) That statenent was made in
support of the Secretary’s Finad Decision 1o replace the then MW price series with what hecame
koo s the Basic Formula Price ("BFP™) lmterestingly, the hearing nofice for the M-W price
series replacernont hearing contained an express statement that “any change in price levels nust
be justified under the supply awd demuand standards {of the AMAAL 60 Fad, Reg. at 7297, And
clevant (1 ot dispositive) to this proccoding the Seorelary concluded thut *{ithe hearing record
reveals that current price levels are achisving « reasonable balance hetween supply and domand

tor milk. Present prive Jovels are ensuring consumers of an adequate supply of milk while

maintuining sulliviont reserve supplies i
Az part of the Pederal Order Reform process dictated by the 1996 Famy Bill, the

Secrelary determined that the BFP was 0o Jonger adequate (because the competitive price series

Faial

was too tan and Hanited 10 ene prodact and one region o he 5 asefal statistical measure) and
replaced it with the price-level comparable product-price formulas i wse today, 84 Fed, Reg.
10026, 16101 {Apnl 2, 19995 (" The Class 1 and Class 1V prices clearly reflect the valae of the
milk used in the respective manufactured products, whereas the vurrent basie fommula prive
setlects prmartly the value of the milk used o manufacture cheese in a particular region of the
LES. (Minnesola and Wisconsing™) Apain, the Secrelary concluded that the price formulas

gdeyuately ensured a ootk supply for consumers,

ta




Thu Seoretary went o great fengths in that Final Decision to discuss the fuct that the price
of teeds iy mudivectly tuken mto considerstion a5 a result of supply and demand signeals n the
murkolpiace. 64 Fed. Reg at 1609516006, Only the conclusion of that lengthy discussion is
reproduced here

The pricing systom cordained in this decision will function in the
same mmanr as the corrent pricing system by accounting for
changes in feod costs and feed :m'p sfies mdirectly,  The product
pmu frrmudias adopted in this rule should reflect accurately the

ket values of the products made Fom producer mulk used in
z:tm‘u? woturing. As feed costs increase with a resulting decline in
production, commodity prices would increase as a2 resalt of
sansinctarers aﬁemptin" 10 seoure :—:nozag‘fz walk iy mect *hcir
noeds,  Soch noreases in commodity prices would mean highe
prices o ik, The opposie would be wee if feed costs ware
duciiing.  Addibonsily, since Federad order prices are minimum
prices, handlors may increase thelr pay prices in response {0
changing t.u;*pi»«'i ynand condiions even when Federsd ondor
prives do not ercase,

¢

Thus, the Seoratary has conchided that the various prices series be and bis predecessors
have gsed to establish mivénrm price Soovlas for manufactured milk products “reflect supply
and demand for the ik used m all predocts.” B The Secratary repeated this conchasion in
Nosvembar 2000 whers he adopied new changes to the product price formulas in the form of make
allorwance winendments. 71 Fed. Reg at 57488,

Parther, the Scoretary has found that relying on cost of production {in a purported cffort
10 Inerease pumm prives) o the suppon price program {in order to docrease minimom prices)
i5 tappropriste because those factors alone do i encompass all economic conditions affecting

oy

suppdy and demand. 60 Fed. Reg a1 7293 (YAs & result of not encompassing all coonomic supply
and demand factors, these bwo types of proposals {cost of production and support price] would

establish prices that ave not i conformance with the requirernents of the Act™).
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Nt sarprisingly the Secretary has been challenged in his assessraent that the costy of
focds mnd the sepply and demand factors wre indirectly considered n the competitive price series
and s product-price formula replacement, However, in the only case actaally desided ou the
serits regarding the Secretary’s determination that prices of feeds are indirecdy considered in
setting Llass 11 and 1V prices, the Seoretary prevatled. Minnesoia Milk Producers dssnv.
Glickian, 153 F.38 632 (87 Cir. 1998) (when milk producers in Upper Midwest challenged
Class 1 price structure as rusulting in prices that are too high onder AMAA standards, Appeals
Court concluded that the validity of the MW price series was properly hefore that Court and that
that price series properly considered sll relovant AMAA factors even though i did so indireatiyy.

The onky sther action, prior 1o 2007, clullenging this delermination of indirect
consideration of the section 608c{ 18} factors i5 not credible or binding precedent o the
Seoretury or any Court. InSn Albans Cooperasive Creamery v, Glickoum, 68 F. Supp. 380
(VT 19991, o Temiporary Restraining Crder prevented the Secretary from implementing the
Final Rute from Foderal Order reform, Dy ot following the Fighth Clronit’s determination, that
Court acknowledgad that i bad Uoiied sebmissions (85 F. Supp. 81 393, wrongly assorted that
the Eighth Ciroundts buedding was diere (Cwag not at issue divectly” (8% ¥ Supp. a1 389 and

eventually bansferred the case to the Distmict of Colombis Districr Court {where mulliple cases

ware consolidateds which eventually dismissed the entire getion without prejudice. & Afbaas

Cooperative Creamery v, Glickmaa, Docket Mo, 1OG-ow-00222-BGS (DDAC 20001 - Comnplite
docket of DO, case inchuding tramafer from Vermont sad dHernissal atbached as Atbawhniont A to
thig Brief, A decision regarding a TRO (the dental or grant of which may ot be sppealed) that
becounes part of a dismissed action camvies no precedent. Fusd for Animals v, Mainefln, 3358

P

Sapp.2d 19, 27 (1000 2004) (opinion denying temporary restraining ordes has no prociusive
i ; § !
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effoct on the parties in futere Higation and lkewdse "has no precedential value as to e mesits of
fhe mntter in dispuie”).

Moregver, the assurtion that the Munnesota Milk Producers” case finding was Jicfe ag
apposed o the law of the case s fust Jat wrong because the Bighth Ciroutt Coont directly
addressed the issue of whether the M-W lawfulness was properly beftre it concluded that it was,

aved then ruled that the MW pxopuis' ook into conmideration the AMAA factors through indirect
means. Minsesota 3k Producers, supra, 153 7.3d at 645 {The guestion of the Inwfulness of
the dilferential could pot be resolved withowt acconnting for the offect of the base price™.
Notwithstanding the 54 dlbany Count statements that the Highth Cleant did not provide s
rationale for s decision (68 F. Supp. at 389), the Aianesera ML Producers spinion did
precisely that pointing out that the Secretary had a long discussion and relving on the history
from 1961 to the present ~ that the M-W was based on sound coonomic mtionales, Miamesoie
Mk Producers, supra, 153 F3d ut 646,

The Secrvtioy’s mg-standing position segarding the AMAA faclors has thus been
andorsed by the ondy court to rogch a decision on the merits, That long-standing position cannot
he casily sbandoned, nor should it be, Thus, one cannot examine the Class T and Class H pricing
struciures withowmt addressing first the buse prices upon which they are based, Mimnesoig Milk
Froducers, ssigra, @ 643 {The guestion of the lawfolness of the [{Tlass 1 differentiad could not
be resobvad without accnnting for the offior of the base price”™). And in examining that poriion
of the Clasy §and Class H prives, 1 becomes obvious that the Seoratary has concloded that the
AMAA pricing factors {other than adegoste supply) are subsumed in the prices for Class 111 and

Y. That has been the policy since 1961, Abandoning it now 18 not justified.
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inthe 1990° the Serretary repeatedly deciared in Federal vader decisions and wrgued in

fedoral connt that the AMAA Factors (except for adequate supply discussed belowy were propesly
considered 1 the hase price sevies, The Seeretary carmot now abandon that position without
proper explanation mod rationele under Mosor Veldele Mafrs. Asy'n supra. Morgover, having
prevvadied in the variier Bighth Clrout action relying on thds very argument, the Seorctary windd
be ubandining the vory position that provaited in that case for him when the Eighth Cirouit
revarsed the wer court’s judgment ergeining Class T differontials in most Federal mitk
marketing orders. Thue, reversing hae position now could wedl jeopardize the bolding in that
case as g change in circurostances not only undermining the res judicaia snd collatoral esioppe!

mpacts of thut sase’, tut also potentiutly dictating the nprosite result. Those seeking the relief
iy these proposals wday should be aware that the very foundations of the £7ass | pricing struciure
may be at risk should they continae down this path.

Chase I Prices Must Be Linked To Surplus Milk Value

The nex! logical step in the process 3 10 rocognize that the peopesals in ts hearing
woald ratse Class §and 1 differentials through 4 back-door approach that s designed and results
ina de-linked Clags Tand 1 priving systemn. The Seoretary hus repeatedly rerected any such de-

Hnked prices and should do soagain here.

Both ros judicots and collaeral estoppel principles (legal roles desiguad to put
completed figation lo resty depend on apon a conieal there -~ that the issues and facts litigated
remadn the same. Corestaios Bank, NA v Hids Am., dne, 1T F IS VET, 194 (34 Civ, 1999 {as
6 roy jodicaray and Nar T RR ¥ am;uza ey Corp v, Pemmsydvanio Pub G Comer'n, 342 '§3 2 '?

42, 282 3d Cir. 2003 f>?i?‘11}’83</? VR A Co. v Hyundal Merch, Maring Co., Lid 63 F.

HERR 1231-32 (3d Cir. 19835% (s to w;’i(nﬂfﬁf m;zr:ef) Should the Sevretary slior lis
consistent position reganding the application of the sopply and demand faciors, that facl Gand
chapge in ic’wi raie} coudd very well vndermime the precedential effect and Ezzmh’i:}«' of any carlior
decision relviog uypon the Seerelary’s conclusions,

7




i, the Secretary beld & formal role

el

Wil the Federal order refonm process was ongoin

making bearing 1w 1998 with a very similar proposal 1o the hearing in this proceeding. In that

case, the dairy fomer proponents requested that the base prize for Class T and Tlass U milk be
“Hoored™ at $13 50 resulting i a predicied average increase of Class L and 11 prices of $1.05,

Whenever the base price (mostly # cheese price i 1998) was helow $13.50, the Class T and I
prices would nonetheless be hased apon the $13.50 Hovr prive. Proponcnts” argument that their
propuosal today is net strictly a de-linking rings hollow. 1fthe 1998 proposal had been sdopted,
manufactured saninnom prices and fluid nulk vvnmum prices would have been de-linked when
thi base price was below $13.50, bat the prives would ramain Hoked when the hase price rose

N

above $13.50
Similardy if the propovenis’ proposals wre adopied today, the linkage between Class | and

i

Hoand Clags I and 1V will be modified and under cortain curcumstances just as with the 1998

price toor proposal will be do-linked. Since the proposal doesn™t ook to increase Class {and
Chass I prices directly hy modifying the specifio sections of 7180 § 100052 or 7 U SCL §

OG5 0e) or {g, the proposals ingtead tock-in 2 portion of the base price based apon a
sigmificant portion of the then existing 2006 Class HI snd 1V price formulss. This results today
m a back-door Class Land 11 price increase, hut in the future i Clags HE o0 1V make allowances
are changed witl also resull in g redative price increase (1 make sllowances are inoreasadior a
refative price decrzase {1 make alfowances are decrensed). Thus, future changes in the Class 11
and IV formutas will Jead to additional and wnreluted delinkage. This divorees the Class Fand H
prives from the base price.

Bui the Seorctary rejected the 1998 price floor using language that is sbsolutely ansd

perfectly apphicabie to this procesding




We are denying a proposal to establish a price floor ander the
Hasic Formula Price (BFF) used to caloudate Federal milk
marketing order prices for Class and Class I midk, and we are
termmnating the rulemadking proceeding The record does not fuslity
asiablishing o price floor, given the cvrrent ard projected supply
and demand for milk, The price floor would have unequal effecis
in slifferent regious of the country, even for fanms of similar size,
beesuse of different Class T itk utilization rates. As aresult,
those who woudd bonefit the most from a price floor would net
nexessarily be the fems that have the greaiest financial need for
such assistance.

83 Fed. Heog, 32147 (June 12, 1995}, The rationsle for Hnked pricing is clegr ~ “[tThe raw

material ased in bodh Class T products and manufactured dadry products is the same and therefore

the separate uses youst compete for the given supply of milk.” 64 Fod. Reg. atis102, Do-linking
the prices ignores this material fact of real life market competition.”

Just a5 today, in 1993 there was adeguate mitk production and supply thut did not justddy
a prive morense ahove that produced through the blend prices. USDA baseline projections for
mitk production and consumption were in balance, 63 Fed Reg at 321500 And they ave again
today if one examines the Hearing Notice baseline projections, Bx. 1. The Recretary coneladed
on Nowveraber 16 1 the Class HFIV wake sllowance proceeding that parity prices would sot be

reasorable and that sk supply and demand was and would be safficient 1o mest consamer

needs {71 Fed, Reg st 57488) and simuilancousty issued a Heardng Motice (Bx. 1) discussing the

potential tor Cluss { sed U price moreases using the very same statidory factors, However, the

3

Forther w the Federal order reform Final Decision the Seuretary detenmined that “the
puice Huk betsveen Class T and Grade A mulk wsed o mamufacture Class 11 and 1Y producis
\,,hs.,suid b maintained since Grade A wilk can be nsed for Baid use as well ax for manufachining
uses.” 64 Fed. Reg. ot 16103 Thus statersent is critical hecuuse the cost of manmaining rade A
Status 19 just ax necessary for Grade A omilk used i manafactuning as for fuid roilk und thus the
eosts of Grade A status oughl properdy o be part of the market price salcalation that balences
suppdy and desnand -~ ez the Class T and IV prices. Thus, any purporied facrease in Grad
pualification costs {which opponcnts coalest i any event) is not relevant to a proposal 1o
merease Class 1 differentials whether through the front or back door,

g O SIR005T v
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Hewring Nedive Baseline reveals that even without a prics inerease the Searatary expects to
paprehasy 28 ymiiion pounds of surplas mitk products Hrom 2007 throagh 2015,

The proponents are bapped by this anuiysis - that there s anopdequate supply of k-
s they I twn merely argue that ga clereent of costs {transpaortation, Grade A have increased,
However, the SBeoretary has repeatediy said that costs of production are mevely one side of the
sapply uad demsad cquation and canwot be viewsd in isulation. See, 2.z 60 Fod, Reg. at 7298
{“While the ot of itk production s an ceonomic factor that affects supply, it not o price

wdicator that reflects all economic supply and demand factors™

N’

Indead 5o one at this hearing argoed or counld srgue in lght of sctug! milk sepplics and
consuraption that milk supply s inadeguate. This is important berause during Pedural order
reform the Seovetary alse said that sfter adopting the base Hne prices, the AMAA facior that
reryians o adopting and adjosting Class T differentials 1 “an adequate sapphy of wholesinne
pulk” 04 Fed, Reg. at 16085

An unslerlving problom with the proposals is that it permanently undercuts the supply and
demand factors used by the Scoretary for 46 vears. Congress clearly intended foy the Secretary
10t o Timdly follow parity prices i1 they would mot be ressonable in Hgdy of sopply and demand
factora. However, divoromg Class §and H prices Fom future changes 1o make sliowances will
suffer the same cconomic infirmity 35 if the Sceretary follinwed parity prives - tha result could

well fand indeed will bnmediately) be gnressonable. Note again that the Secretary™s own mmoded

.
g

eatablishes that there is now and will be adeguste sapphies of stk 10 me consamuey needs ysing
either the Secretary’™s baseline or any of the proposed changes to measare supply and demand.
Ex b Thuo, an anjustified price inorease will, fike parity prives, not be reasonable i lght of ali

pasy

supply and demand conditions,
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The next jasue concerns the snequal tnpacts of the proposals on different dairy fanmers.
Soctoo i 199N and now the proposals would have unequal effects an farm-love] prices:

The proposed Hoor under Clags ¥ and 1 prices would have vnequal
effects on farnvdevel nulk prices wiredated to the financiad need of
the fmemers affected. The benetit of the proposed floorto g
yeedocer would depond on the proportion of Class | and 1 mitk
used iy the order n which the producer’s milk s pocled. Thus, o
producer whose milk is pocled under a nutrketing erder with &
redatively high &0 pareont Class 1 and Class 1 use waoold get 80
percerd of the projected 81,03 differance batween the proposed
Hoored price and the projected BEP for the lust half of 1998 and
varly 1999, or 5084 per owi. On the other hand, pzif}*.i‘z.zz:ers in
marketing order areas with a relative Ay fow 20 peveent Class §angd
Class H ase would receive the benefit of “only $0.21 of the $1.05
merease wn olass prices. Producers in tugh Class | use arvas
already reogive higher blend prices for their milk than producers in
wreas with lowar tevels of Class 1 use, and the effects of the price
Hour proposal would widen the differences between soch gross,

id. Today there can be no doubt that theee will be waegual effects on fam-devel prices. Wonge
sinply substinutes the expected $0.77 cont inorease for the then $1.08 muorease, the same logival
conclusion is venched. The Baseline Model contained in Fxdibit 1 again supports this
gonclusion. The Class 1 price inorease resalts i cash receipts increases, hut onky for Claes |
produsts; alf other clagses suffer price declives ag g resalt of the Class §incresse (onsistent with
the Secrefary’s previcus findings on this kind of issues). Sinve cuch Federal srder has g different
Class 1 utilization, dairy farmyers i fow Class 1 utiiization market are going to see substuntially
tees of any price inerease (indead using the chart of utibzation reproduced below and applving
the Baseling mode! leaves dairy farmers in Order 30 market with vivtually vone of the anticiputed
rovenue over the nine vear average (approximately 34400001 The Final Desision terminating

the V998 decision precludes sdoption of these proposals on policy grounds - de-linking Class |

2

fromcally the moded further roveals that a Ulass 1 price imorease per the proposals will
result oy overal! price decreases on sl mulk for all trmers, This anslysis alone should defeat the
Class U proposgal.




andd 1T from the base prices 18 fnappropriate. Ha Class Tor Class Hoprice joorease 1s merited (and
it i noth, 1t st be done by modifying the correct sections of the Federal onders. But Section
FO00L3T 18 not open in this proveeding. Soa frons door approach woeuld be catside the seope of
the hewing votice,

Purther, dunng Federal ovder reform, the Secretary considerad multipde options for
seiting Class § differentials Hergjocted during the Proposed Rule sl bt two options and in the
Fial Rale noted that the other opticns ware rejected for the reasons stated in the Proposed Rude,
64 Fod, Reg. ab 1611 This makes the Proposed Rale from 199€ relevant conserning the
refected options. One of those options — known a3 Opbion S, would have Hloored the Class 1 prive
at 1996 fevels -t hase prics baing the average Class T price in 1998 adjusted upweard o
downreard i the fature for an indey of cost of feeds and floid el use rates. Option 3 from
1998, ke today’s Proposal 3 would tuke a baseline prive {base prive formuda from 2000 and use
it to adjust Clase § prices. But the Ssoretary rejected that proposal even though it met @ namber
of LSA s criteria beoause:

{Tihe higher Class 1 prices will stimuldate nulk production, which
wiil then lead 1o lower manofacturing prices. Beemse it is the
blend price that je paid 1o producers, the increase in the Class 1
prives will not be envugh to offset the decrease iy prices of the
ather elasses of use and tim -hanges in utilization which will affect
the differential fovel L0 Mext, Oplion § may cause disorderty
marketing with the z‘n‘imducﬁozz of wter-market dispanilies based
apon temporary changes inuse, Producess i high Class | markats
weould benedit at the expense of producers in Tow Class Pmurkets,
in addition, flooring the Class { prices will shift volatility to milk
prices i menefacianing markets.

63 Fad, Reg, 4802, 1904 (January 3, 1998, Even accounting for technical difforenves in the

proposals (and Federal order reform Proposal § was sponsored by g significant element of
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today"s proponenisy, the resulis would be the same. The Seoretary™s conclosion should likewise

b the same. Today's proposals should e rejecind,

Thers Must Be g Coordinaded Set OFf Clazs T Differentizls

The Secretary declared that the Class | differentials adogded in Finad Rude met the AMAA
statulory requarements. In sethng that price level (ater modifiod by Congress with no legislative
istoryy, the Secrctury concluded thit one criterion for setting Class 1 prices wax to! “Facilitaie
sderly marketing with coswdinated systes of prices.” 64 Fed, Reg. 1610%:

A systom of Clags 1 prices needs o be coordinated on a nabionad
fevid, Appropriste lgvels of prices w;li wrovide aligmment both
within snd smong merketing arcas. This coordination is necessary
fowr the efficiont and orderly rmr}\ %mg z of milk,
There is vothing remuely coordinated about an approach o Class 1 diffurentials thut fixes the
base price fornmia m a point i time (frmulss from 2006 set for Class {amd 1 into the Rsture)
and causes an wunediate aoross the board incrense i Class T and H prices that avtomaticaliy

rosuls in different blond prive changes througheast the Federal crder system, This is not

coordination based upon an analysis of the impacts on cach order and sl the orders” producess.

This is simply a price increase that is not actuatly coordinated and thougit trough.

This war-coordination of pricing ssae aud problem eas the essence of My, Kinser's
testimony on hehali of Dean Foods regarding the relationship between Claas 1 and blend price
bevels andd pooling issues, Tr 933954 and 1048-1050. The law of enintended consequences

aught up with industry when the Secretary {with ap assist from Congress) completed Fedoral

order retorm. Consolidation of Federal orders andd changes in relative price relationships and

chunges in pooling standards resulted fnnew opponunites for indusiey participants to uiilize

T

Federal sders not for the prapose of ordorly marketing, but i order to gain financial advantages
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through poohing whedher or ot milk was acteadly delivered or needed in given markets. The
Secrefary held & number of hearings o address pooling issuss because of these unintended
problems. Mr. Kinser's testirnony cauhions the Secretary that we are dosened (o repeat past
fatiures if the proposals are adepted without economis justification and withoust consideration of
the criticd factor of natismal cocedingtion of pricing. Tr. $61-100K.

s

Dean appreciutes the opportunity to interact with the Scoretary’s staff through the farmal

3

hearing process through witness testitmony. A series of questions asked on behalf of the
Secretary ingeived about the relationship of these proposals and pooling issues. Drean here secks
to ampiify s answers 0 those inportiugt guestions — no additional facts ave provided, merely
claboration of the relatiomship between poodivg and Class prices.

Maintaining orderly markehing conditions depends partly on efficiently meoving mitk to
where # i needed. The decision to move milk from one plant to another and from a non-pood
point o delivery and the ameunt ef milk required ti be ahle o pool on @ giver order. Ags o an
existing dairy farre and fleid molk plant tocation, nothing can be done o alter distanees, 5o itis of
no read coneern o this tseue. However, the mitk’s value at the point of delivery and amount

reguired 1o pool are hodh connected because there sz cost of moving the nulk that smust be
badanced against the increased valug of poeling it The proposals being comsidered at thiy
hearing would incroase the valee of Class 1 and H milk without any considerstiom of the amount
of ok required o qualify for drawing the blend price; dus alters the fnancial eguation for
degiding whether to pond. This is a problem, becsuse vach srder has a Gifferont uftlization, Snee
these proposady cnly moves two of the classes and rooves them at different rates the bupact will

bhe sl ffererd upon cack order.
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ass | Dlans B Class il Class i

Propesal npect  DFY O§ D21e 3 ~ $

Faderal Order #5 #7 #30 #32 #33

f: asy | LUlization GB26% BRIT% 1686%  31.40% 384%%
Cimsy H Utilization 16.24% 11.88% 551% 1284%  16.8%%
Class H Ullization 838% 20480%  7T482%  3481% 3r.44%
Claes I Ulilization 12.14% 8.593% 271 11.35% 715%
Blend impact $0.55 $0.45 25.44 $0.27 8633

Source for order utifivations - See 2006 Federsl Order Statistical Overview pubiished by the
Centrad Crder Market Admanistrator at hiipZeww fnmoacentraleon, officiad notive regquested,

Now when one constders the midk value at point of delivery. the value dupends on which
ovder the ik will be posled. Handlers have a choice on where they move sume milk 1o gualify
thes producer; the balanee renaing in the closest plant, oflen that is a non-pool plant or a
mapalactaring pha that is pooled. Tr, 971-972. Eomnomie logic tedls us that changing the
sprowd bebween the srders wall cause handlers 0 change whore they poot producers” slk -

secking the highest value. This will cause dilution of that pool over Hme and lead o another

round of proling provision hearings. The List of sive post-Federal order reform “Pooling
Drecisions” (ot weluding bearings i Anzona-Las Vepss (a kg “priviucer-handler™ hearing) and
the Southesst-Appalachian Proposed Merger) is attached 1o this Brief as Attachment B

A simple sxample would be a datry farm Jocated o wortheastorn Indiang (physicaliv in
Qrder 333 but with choises o mavkat oulk on all five of the orders Tisted in the chart above.
Thas fanmer’s milk thos coudd go o any of the sbove histed orders. However, sappose the closest
plant 15 2 non-poot plant. Thas, in absesce of debiveries 1o one of the sbove Usted orders the milk
would remain out of the pool. The closest distributing plant, to gqualify wouold result in the
producer’s midk being pooted on Federal Order 33, Wow with this change, the producer’s milk

value would drerense 33 cents. Hinvever e producer eould haul the itk a Brde farther, the

13 DO 69987



mitk would deltver to 2 #5 dstributing plant and the milk could he posded on that Order. Now,
with the change being considered st this heaning o fow ouira anles in hauling could net the
prodacar an wnprovad blend of 22 conts. 1 this symple example would apply 1o 2 targe supply of

milk {guite reasonable espevially when vou think abon Indiang), the hlend price on Foderal
order #3 will et diliged ax all the milk et {divertedy io the non-poot plant will increase the
Class TH o Class IV ofilization on Federad Ovder 85, This will vesult fnoa Jower Blend price for
all datry farmers pocled on Urder 33

Left uncherked, inereasing the Class § price wil] atier the relationship among the different

Sy

Poderal orders, Thes sall result in handlers making ditferent pooling decisions. This subtle shat
overtime can, s has been demonstrated 1n past heaning records, result in a difution of Pederal
order pocds causing local dairy farmers o reveive ower prices than before the divorsions stastod.
This then i why i 83 ternbly tmportant for the Secrelary 1o carefully compuosse 2
coordinated set of national Class T prives hased upon all economie factors including Class
pilivation, rebtive blend prices and pooling provisions. This also snswers the guestion posed o
Mr. Kinser a8 to why the decision of wha {generally, e specifically by individual datry farmern)
gets to share i the poel is 50 importa to the Secretary and to handlers as wedl a3 dairy farmers,
indeed this discassion supports the Scoretary’s previons Bodings and conclumions NOT o altey
these price surfaces simply becanse dairy firmers want (or as segued “need™) additional revenue
begause these changes sre not justified in Hebt of existing supply and demand conditions and
existing relutionships aroong Federsl orde
indeed, should the Seorctary decide that contrary to the opposttioss & Class { andiwr Cless
H price nereass s atified, then he s seqdred (o consider and compdetely address these

arguinends and sl cconomie factors vnder the AMAA poy bis past declsions. Otherwise, the

-
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Seoretury will oot property apply the AMAA fuclors, We conchude thut if he does muake the
proper analysis, no change will result, Oncthe other hand, 11 the Secretary shooses to take no
aztion, he has o less substantial burden sad his desision 1s entitled 1o groater deference as
desertbed in Miescsora AN Producers Ase s, supra, 153 F.38 at 642:

¥ inaﬁ.:z cuse faw suggests that agenvy naction ¥s presumptively
anreviewable. *An ageney’s decision not fo fake enforcerment
action should be preswmed immune from judivial roview, .7
Flegider v Cheney, 470 11K 821, 832 84 L. Bd. 3d 714, iib -fb. 1
1649 ;3‘?8 1 “The general & ‘M,«.,pym o reviewability provided by
P53 LLRCT 8 70102y S actiosy “commitied 10 me.,nw diseretion”
rmaing 2 parrow one, bt within thad exception are ncluded
sgeney refusals o institote investigative or enforcement
10 uuimzm untbess € ongress has md;a.at»‘d othenwise. & at 838,
Theusgdy the untaken action in this case is amendmerd, 'mcﬁ not
anforcernent, the principle remaing that a dacision to do nothing is
entitled to more deference than a decision to aot.

{footnote omitted),

Congress’ 1908 Actian On Federsl Oder Beform Did Not Alter AMAA Factors

Furthermors, when Congress in 1999, after much litipation {only one of the myriad of
fawents filed ever resulted in nogative, temporary infunciion sgainst Federal order reforny)

e

wmposed Option 1A, but did not say why it 5o scted and did not provide a rationale underlying

<3

getion -~ mdeed Congress did not aciaally amend the enabling statute (AMAALY tself unhike what
it e 3n 1985 and nadike {15 most reoont activns in enacting the Milk Regulatory BEquity Act of
2008 Foodd Sceurity Act of 1985 § 131¢a), 7 1L8.C. § 608c((5 1A} and the Milk Regulatory

Bguity Act of 2005, 7 UL5.CL § 608005300 and (N} - Congress did not modifly the statutory

priving faotors or the Seoretary's interpretution of their application. Congress obvicusly kuows

pa

hovw W statelomily and through the AMAA change the Class T differentinds. Instead Congress’
actions in 1999 Jargely maintained the statos guo ~ Congress vertainly did nod mandate incressed
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{luss { differentisls. Muintaining the status quo as it did in 1999 can hardly be said 10 creaie a
new “rode of law” demanding price woreases 1y the foture based upon some unkuown aud
unstisclosed oriterin,

However, Congress has had ample epportunity in mvaltiple Farm Bills since 1961 o tell
the Seereiary that his and his predecessors” interpretation of the AMAA was incorrect; it has no
done so and the Seoretary can and should conclude that that Congressiomal fnaction wan be
constrasd as 1 soquizseonce to the Seoretary’s 36 vear interpretation. Case law uslablishes tha
consisterd Jadicial deaisions not altered by Congress are entitted to greater defevence. 3o 00
aftor 46 yeues {and the Bighth Circuit's Opindon in Minsesota Mk Producersy should the
Seeretary’s handling of the AMAA factors be entitled to deference. Congress was fally aware of
the Seovetary’s interpretations, and by reforence 10 long-established rodes of stamtory
comatruction s deemied to have approved them by its decision nod to siter the Tegal status ot base
priving whaen it adopted the various Fare Bills smee 19901, Gore, fae v Gifgkman, 137 F.3d 863

gy pallt g YLy P 5 N 1 " 3oty oy NP SO LD S SR SRR A
st 870 (37 Cir, 1998) (“Congress s failure to disturb a consistent judicial interpretation of ¢

R

statoic may provide some indication that Congress at lesst sacquicsces in, and apparently affioms,

sy {

that {interprataton].”” {guoting Monessen Soutinvestora Rallwey Co. v, Morgan, 486 11LE, 334,
38 (19881
Morenver, the 1999 Congressional action did not change the Seovetary’s conclusions thay
the adoptad Class § differentials Gowsr than Option TA) established a national Class U pricing
structure, resuiting in prices high encugh tiv generate sutficient revenue for producers so that an
adeguate supply of milk can be mamlained while continuing to provide agaity 1o handlers,

Section 60%e{ 18y was loft intact foxeept oy natural expiration of tomporary language regarding

caprent and future anticipated peeds) and so, ton, wis the Seeretary’s consistont agoney




wterpradativet of thad section. Accmding to Chevron v Naneaf Resourees Defense Councif, 467
USR37, 84244 (1984}, which stands for the proposition that an administrative agency’s
comstroction of a stalutory proviston i is entrusted to admindster shall be given substantial
deference, the Secretary’s own consistent Interprotation should be given due consideration.’
Consistent with this anadysis the Secretary and bis Staif have not taken, posi-15399, the
position that the 1999 Congressional action meant that the Option 1A coonomic sationale
truraped i any way the AMAA factors, For instance, both Fxhibits 46 and 47 are 2003 letters

< fon reasons entirely

dectding not to hurdd a hearing to inorease Tlass {and Class I pri

consistent with the 1998 price flosy dovision {enjustified Class H price increase would Iead o
product substitution and inoregss 1 Class T and 1 prices would resalt in wnegual benefits to dairy
farmrers both within and without the federsl order program). These letiers, although vot in the
form of formal rulemaling, cerfainly support the conclasion that the AMAA sapply and demand
facinrs remain paramount sfter 1999, Further, the Seeretary recently conchuded that there wag an
adeguate supply of ik for fleid handlers operating i 86 Lows and regudated ender the Contral
Federal order warkel, This fed {o the reicchon of transportation eredits for moving midk in that
market, 71 Ped, Rag 9031, 9045 (February 22, 20063 ("This evidence provides a basis o
conciude that the order provisions sttract sutticient milk fr fluid use. I this regard the need for
additional government mtervention beyand what the erder currently provides in meching the
market’s find demands i3 vot warranted™). These official fetters and ndemaking decision fivther

copbradiot the National Milk Prodocers position that the Class ¥ differental base of 31 .60 should

Dy recognives, 85 1t has argoed in Federal court, that thers are limits on the Secratary’
interpretation. The Supreme Cout in Chevron, and in g nomber of vases sinee, has also made
clear that courts remain the arbiters of what o statote means. As such adidonal rales of
statuiory constnustion should be applind 10 ssvertain Congrss’ infent belvan giving defurence w0
an agency’s interpretation of the stetute In this purticular instance, the Scerctary’s interpretation

5 both long-standing mnd supportad by the courts as arbiter,

1%




be increased simypdy because costs have increased (even ussumidng that they have increased or that
they are relevanty. Much of any alleged cost incroase would have been incurred by the time of
the Central order procesding and vet the Sceretary concloded that forther governmens

mtgrvention was not warrantad, The same conclusion must be reached today.

THERE IS WO RISTHICATION TO INCREASBE CLASS H PRICES OR ALTER
RELATIONSHIP WITH CLASS IV

The preblems with the proposals 0 change Class T soffor from all of the fratlties asio
Class I, but are even worse. Class 1T products are sold on a national (if net international) bus
Tr. 9540 Assuch, a prive increase {or Federal order Class 1 oparations in the face of earegudated
or state regulated manufaciorers is simply wrgustified. Tr, 932.055.° This problem is especially
acute if one considers the implications of the Scoretary™s orwn economiv model - that a Class 1
price incrense will result in overall fower cash receipts by all Federal onder dairy favmers, Thas,
a prive increase adverssly affeets Federal order Class H opecations and simultaneousty resudts in
an sverall price reduction for datry favmers. Adoption of such a propoaad 1o Hght of existing
sdeguate pulk sapphes would be the height of arbitrary and capricious action.

Mantionnd Milk Producers purported to rearrange the priving formula using “simgdifie
methudology” Tr. 43-47. But the underiving theory divosces the Class 8 price from the Class

1V prive, whach is the proper comparison. The result of the price stmplifiestion more than

The mmplication that # smedl family business could not be adversely affected by an
addi':i{mai toga of 5328 por toad of cream was both urnecessarily sarcastio and lacking in
eoarsnie pstifivation, Tr. 960, I a Class U manufacturer 15 consistently out of line on costs, the
d;fiff:renmi is fess broportant than the fact that the added cost relative to competitors is
permanent. The northeast has ot substantial zru*mmuuz ing eapacity and cannot afford further
tosses od $328 per buad, ten foads per wonth or 39,368 per vear, Ty, 933, The chotoe ix straphe -
alter your use of fresh milk {Tr. 954 or move yuuz. opm ation 1o 1 non-feders! order arca. 1T
934.455,
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doubles the effective Clags 11 differential, certainly not justified by any costing data and fails to

avcount fow ths pormwment difference as ove that van and Hkely will result noreplacement of
esh dairy prodacts. Ty, 996-480, Moreover, National Milk’s allegation that proghact
replacersend does not ocour in Califorais is andercat by Mr, Kinser’s testimwny and exhibits that
ostablish that any differences in California’s systern ave temporary zind transitory wheress
adoption of the Federal order proposs! will roselt in 3 flat line cost difference that can and will
fend 1o replacement spportenitics supplanting Class 1 fresh milk in Federal cvders i order fo
compete with none-Foderad order Class [ operations. I

The Class 11 price increase intended by the proposals is simply not well constdered.
Federal order plants will alter milk usage i order to compete and v any event dairy farmers will
peeeive luss, not more money over the ning-year average of the Secretary’s madel, The proposal

eary and shoold be semmanily rejected.

THERE IS NO EMERGENCY

The Seorslary found on November 16, 2006 that adjusted prices after sdopting
amendments for Class 1 and TV reflect supply and demand faciors and will “ensurs 2 safficient
quantity of pars and whedesome milk, and be in the public interest.” 71 Fad. Reg. at 674358
Sunaltimecnsly be ssued this Hearing Notice, The two documents cannot be read in isolation.
Both the Seorstury’s Class I and IV FPinal Decizion and the economic maodel presented in the
Hearing Notce for this proceeding establish heyond peradventure that the AMAK siatutory
roquirernents are slready ot Bovond that, the proposals would simply onjustitiably enhance
wilk prices on both Class 1 and Class 1L de-link Class { and 11 priving from manofactred classes

 eontravention of bay-standing agency policy, lower returns to dairy farmers g a rosult of

£




Class H price snhancements, banm Class 1 processors, and alter «withoat sralvsis - the existing
cuardinated blend prices among Feders! orders,

There simply 18 no “vmergency” regarding orderly marketing conditions. A contrary
conclusion wonld contradict all that has gone hefore and substentially and sipnificantly witer all
past and fiture agescy rule-making tvelving milk orders. Fmerpency constderation shoukd be
denied. And while the proposals ought to be denied also, should the Secretary conceivibly wish
10 move down the path taken by the moposals, issaance of 3 Recommended Devision would be
abseluiely necessary since the Beorctary would be modifving or abendoning decades of his swn

established polimy

COMNULLISION
Az opposed o emergency consideration, the Secretary should follow past precedent,
issue an nnmediate Fioal Deciston turning down the proposals and terminate this procecding,

Thixis what the Seerctary corvectly did in 1998, He should do so again today,

Respeetiuily submitted,

Li}aii 25 M. E"w zs},, ?L :
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