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TUESDAY, JANUARY 16, 2024 -- MORN NG SESSI ON

THE COURT: We're back on record on 2024,
January 16th. |It's a Tuesday. This is day 44 of the
pr oceedi ng.

l"d like first to take any prelimnary matters
t hat anyone would like to nention now, and al so do
prelimnary matters later if you' d prefer.

M5. McMURTRAY:  Good norning, Your Honor.

Mchelle McMirtray, MI-CHE-L-L-E;, McMurtray is
Mc-MURT-RAY, on behalf of the Agricultural Mrketing
Servi ce.

We just wanted to enter two prelimnary exhibits.

Mar ked as Exhibit 444 we have the notice that went
in the Federal Register of the reconvened heari ng.

Mar ked as Exhi bit 445 we have the posting on the
Departnent of Agriculture's website to give notice of the
heari ng.

And we are entering those just to nmake sure that
they are on the record to show that we conplied with the
regul ati ons.

THE COURT: |Is there any significance in the
nunber 444 for the exhibit and day 44 of the hearing?

M5. McMURTRAY: Just a happy coi nci dence.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 444?

There is none. Exhibit 44 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 444 was received

TALTY COURT REPORTERS, INC. 10444
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i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 445?

There is none. Exhibit 445 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 445 was received

i nto evidence.)

THE COURT: Are there any other prelimnary
matters?

Dana Coal e.

M5. COALE: Your Honor, Dana Coale, Dairy
Pr ogr ans.

Just a couple of things -- now, just a couple of
things for the record with regards to scheduling, Your
Honor .

We are reconveni ng today, Tuesday, January 16t h.

2024

W will go through Friday, January 19th, and we will need

to conclude on Friday approxi mately around 3: 30, 3:45.
to put everyone on notice, we will not be going unti
5:00 p.m on Friday.

And then we will reconvene at 8:00 a.m on
January 29th, and we w |l conclude the hearing -- | hope

So

everybody heard that -- conclude, Your Honor, by 5:00 p.m

on February 2nd.
Are there any questions on that?
Thank you.
THE COURT: Thank you so nuch.
M. English.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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MR. ENGLI SH: Good norning, Your Honor. Chip
Engl i sh.

|"mhere to report that M. Rosenbaum counsel for
| DFA, was trying to get here last night. Hs flight was
cancell ed. He expects to be here by m dnorning. He has
expressly stated that we can nove forward.

| would note that Ms. Keefe is on the stand, and
i f sonehow she's done by that tinme when he gets here, he
may have sone additional questions for her, and we woul d
need to bring her back. So I just want that to be on the
record. But the nost inportant thing is he expressly says
we may nove forward.

THE COURT: Thank you.

" mdelighted at the full house we have here
today. | inmagi ne many of you have experienced weat her
probl ens wherever you originated your travel, and |I'mjust
glad that so many of you are in place.

| have one prelimnary matter. Nornmally | break
for lunch at noon. Today |'m breaking for lunch at 12:45.
So for those of you who have planned a different |unch
hour, | apol ogize, but that wll work better for our
schedul e t oday.

|s there anything else prelimnary to the w tness
resum ng testinony?

| see nothing. | would like the witness again to
state and spell your nane.

THE WTNESS: Good norni ng.

My nane is Sally Keefe, S-A-L-L-Y, K E-E-F-E

TALTY COURT REPORTERS, INC. 10446
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: Thank you. You renain sworn.
SALLY KEEFE,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Ms. Wulin, if you will identify
your sel f.

M5. VULIN. Ashley Wulin for the MIk Innovation
G oup.

THE COURT: Thank you -- you may proceed.

M5. VULIN.  Thank you, Your Honor.

Just before we make Ms. Keefe available for
cross-exam nati on, we had sone housekeeping matters, sone
corrections to her exhibits, and we would |ike to address
t hose now just so that everyone has the conplete and
accurate exhibits before cross-exam nation resunes. So if
we could just take a quick break to pass those out right
Now.

THE COURT: Yes. Let's go off record at 8:15.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on the record at 8:17.

Ms. Wulin.

M5. VULIN. Thank you, Your Honor.

So we distributed three docunents. 1'd like to
start wth the first docunent, which is a new docunent,
but it was discussed on the record at the end of your
testi nony, Ms. Keefe, and -- and we had prom sed to

provide it in witten formin order to aid everyone's

2024
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under standi ng of those nunbers. So that would be MG
Exhibit 64D, as in dog. It is a single-page with two

charts on it.

Your Honor, | believe it should be given
Exhi bit 446, and we would ask that it be thus marked.
THE COURT: Yes. | have marked Exhibit 446, which

is also Exhibit MG 64D, |ike Davi d.
(Thereafter, Exhibit Nunber 446 was narked
for identification.)
DI RECT EXAM NATI ON ( Cont ' d)
BY Ms. VULIN:

Q And as | said, we had discussed that -- these
nunbers on the record last tine.

But, Ms. Keefe, can you just tell us what we are
| ooking at here in Exhibit 64D?

A Absolutely. So the easiest way to understand
Exhibit 64D is to pull out Map 7 and | ook at the | egend.
And you will see on the legend of Map 7 there's a gray box
for negative $1 to negative $0.75 for that bucket, and
there are three counties in that bucket. And so
continuing on through all of the colors and counties, we
get to a total of 3,108 counties and --

Q If I may, you say "Map 7."

That's in MG 64A, which is also Exhibit 441,
correct?

A Yes, that's correct.

Q Thank you.

And you are referring to the chart on the left

TALTY COURT REPORTERS, INC. 10448
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whi ch bears the sane coloring as the | egend on Map 7?

A. That's right. So the table on the left has the --
is the same colors, and it shows you the nunber of
counties that are each color in the map.

Q Thank you.

And what does the table on the right show us?

A. So the table on the right shows us the nunber of
counties that are within plus or m nus $0.25, 1,818, and
then it shows those that are below that on the negative
side or above it on the positive side.

Q Thank you.

And just kind of a unique feature between these
two, given the $0.25 ranges, there's a slightly different
range for the table on the right than we see for the
colors and the counties broken down on the |eft.

Do you see that there? Which goes from$0.49 to

$0. 25.
A That's correct.
Q And why is that?
A So the buckets or bins on the table on the left

mat ch the buckets or bins for the map, and those bins and
buckets are exactly 25 data points. And so to do plus or
m nus $0. 25, zero is one of your points, and so that bin
woul d be 51 points or values. And so we have the little
table on the right to help nake that nore clear.

Q In order to capture the $0.25 or the quarter
negative and positive?

A. Exactly.

TALTY COURT REPORTERS, INC. 10449
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Q Thank you.

So then if we could please turn back to that
Exhi bit 64A, which is Exhibit 441, and turn to page 15.
We have also circulated M G Exhi bit 64A corrected.

That is the sane box-and-whi sker chart?

A That's correct. So MG Exhibit 64A is a
repl acenent to page 15 of Exhibit 441. And these were
sinply cosnetic corrections to nake the col ors and bars
and markers for the average appear -- well, hopefully
appear easier to read, so the colors would be consistent.
And there had been on the original one bar that was green
t hat shoul d have been orange for Order 131, and that has
al so been correct ed.

M5. VULIN: So, Your Honor, if it's all right with
you, | would propose just replacing that page 15.

BY Ms. VULIN:

Q Is all of the substantive data the sanme in the
corrected version versus the version that was originally
i nt roduced?

A. Yes. There were no -- this is strictly cosnetic
formatting to make it print better and show up better on
t he screen.

THE COURT: So | just want to do whatever is
easier for everyone to follow WII it be easier for you
if | give it a new nunber?

M5. VULIN. To avoid having nultiple versions, |
woul d propose we all just rip out page 15 and stick this

one there to replace it so that we have just got one

TALTY COURT REPORTERS, INC. 10450
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conpl ete packet. Since it's -- like we said, it's -- like
Ms. Keefe said, it's really just cosnetic changes to help
with the printing and the visual digestion of the
i nformati on as opposed to anythi ng substantive.

M5. TAYLOR W would replace it on the website.
It m ght have already been replaced.

MS. VULIN. | believe it's been submtted, but |I'm
not sure it's been replaced.

M5. TAYLOR It will be today.

M5. VULIN. Ckay. Geat.

If there are no objections from anyone el se, that
woul d be how we propose handling it.

THE COURT: Al right. M. Vulin, | see no
obj ections, and the Agricultural Mrketing Service has
indicated that they wll be able to deal with the online
version as well as the paper copies. So your proposal
that M G Exhi bit-64A corrected repl ace page 15 of
Exhi bit 441 is acceptable.

M5. VULIN. Thank you, Your Honor.
BY MS. VULIN:

Q And then one nore corrected exhibit.

| f we could please go to MG Exhibit 64C, which is
al so Exhi bit 443.

Ms. Keefe, remind us what this exhibit is, and can
you identify for us what corrections were nade.

A Absolutely. So Exhibit 64Cis a list of fluid

plants, and it shows -- it's the conparison of the C ass |

differentials fromthe nodel, Proposal 19, and has sone

TALTY COURT REPORTERS, INC. 10451
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

cal cul ati ons that show the difference between Proposal 19
and the current, Proposal 19 and the nodel average, things
of that nature.

And so if you look on the left of corrected 64C
where it says "row," in -- the first correction happened
on page 2. And in Row 332, | fixed a typo. Saputo had
appeared tw ce and should only be there once.

And then | corrected the county code on Row 419
and 2897. The operators of those plants |l et ne know that
the county was listed incorrectly in the original 64C.

And then in Rows 1300 and 2717 | marked pl ant
cl osures.

Q That was al so infornmation you received after you
had subm tted the exhibit?
A Yes.

M5. VULIN: So, Your Honor, |ikew se, we would
recomend that given that Exhibit 64C was intended to be
an accurate and conplete list of the fluid plants by
county, that we nerely replace Exhibit 443 as originally
submtted with Exhibit 64C corrected.

THE COURT: WII| that procedure work for the
Agricul tural Mrketing Service?

M5. TAYLOR: Yeah. The whol e docunent? Yeah.

M5. VULIN: Correct. The entire docunment woul d
repl ace the original version.

THE COURT: And is there any objection from anyone
as to that procedure?

There is none. This docunent that you have given

TALTY COURT REPORTERS, INC. 10452
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nme today, I'mgoing to wite on it Exhibit 443. It is
al so shown as Exhibit MG 64C-corrected. And it -- this
docunent that |I'mlooking at today will replace the
previously submtted Exhibit 43 -- excuse ne --
Exhi bit 443, both the paper copy and the online.

M5. VULIN.  Thank you, Your Honor.
BY MS. VULIN:

Q Just our | ast housekeeping item Exhibit 440,
which is MG 64 in your witten testinony, | understand
you had two typo corrections to that docunent, correct,
Ms. Keefe?

Yes, that's correct.

So if we could go to page 4, please.
So --

The second to | ast |ine.

Uh- huh.

VWhat shoul d be corrected there?

> o > O >» O >

So on page 4, the second to bottomline where it
says "USDA, " that should say "the USDSS. "

Q So the sentence would read, "The USDSS has been
used in the past to develop Class | differentials"?

A. Yes, that's correct.
M5. VULIN:  Your Honor, we'd ask that the record

copy reflect that change, please.

THE COURT: Wbuld you repeat it, please, Wtness?

THE W TNESS: Absolutely. So on the second from
the bottomline of page 4 where it says -- where the

sentence begins "USDA," that sentence should begin, "the

TALTY COURT REPORTERS, INC.
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USDSS. " And the conplete sentence should read, "The USDSS
has been used in the past to develop Cass |
differentials.”

THE COURT: Let's go off record just a nonent. W
want to make sure we get that change captured.

Go off record at 8:30.

(An off-the-record discussion took place.)

THE COURT: Back on the record at 8:31

That change has been nmade on the record copy and
of course will also be nmade online.

Ms. Wulin.
BY Ms. VULIN:

Q And the final correction, M. Keefe, as
understand, is on page 7, still in Exhibit 440, in the
second par agr aph.

Can you pl ease wal k us through that.

A. Absolutely. So the second paragraph on page 7,
the | ast sentence, "non-FMMO' shoul d be del eted, and then
the word "counties" should be replaced with the word
"“cities." And so the corrected sentence should read, "nor
is it clear why two Arizona cities were included, but not
one city in the Northeast or the Pacific Northwest."

M5. TAYLOR: \ere is that at?

MS. VULIN: Page 7 --

M5. TAYLOR  Yes.

M5. VULIN. -- the second full paragraph that

starts "NWPF' s use of anchor cities,"” the very | ast

sentence which starts "with nor is it clear."”

TALTY COURT REPORTERS, INC. 10454
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BY Ms. VULI N

Q Can you read us one nore tine how it should read,
pl ease?
A. Yes. So in that |ast sentence of the second

par agraph, delete "non-FMMJ' and replace "counties" with
"cities." And so it should read, "nor is it clear why two
Arizona cities were included, but not one city in the
Nort heast or the Pacific Northwest."

THE COURT: That correction has been nade and w |
be made online as well. Thank you.

M5. VULIN.  Thank you, Your Honor, for the -- for
t hose housekeeping matters, and now we nmake Ms. Keefe
avai | abl e for cross-exam nati on.

CROSS- EXAM NATI ON

BY M5. HANCOCK:

Q Good norning. N cole Hancock for National MKk

A. Good nor ni ng.

Q | want to start with Exhibit 441. And | know you
said sone of this by way of background, but | just kind of
want to contextually get us back there.

| think as | understood it fromny notes, you had
wor ked with a consultant that hel ped you to do the mapping
that we see in Exhibit 441.

A. Yes. | worked with an analyst to help nme with the
mappi ng.
Q Ckay. And so -- and is it fair to characterize

Exhibit 441 and its mappi ng as just nappi ng Nati onal

MIk's Proposal 19 into the various ways that you have

TALTY COURT REPORTERS, INC. 10455
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sliced and diced it in that exhibit?

A. Yes. So the -- you know, listed at -- so, like,
the first map is actually not in NMPF' s Proposal 19. The
map nunber 1 is the current Class | differentials, and
then map nunber 2 is NVWPF Proposal 19, and then there's a
map with the nodel m ninmum estimtes, the spring, the
average, the fall. And so -- and there's a list on page 1
of M G Exhi bit-64A of all ten of the maps.

Q Ckay. And so these are all just an objective
mappi ng. There's been no additional analysis that was
performed in order to map the itens in Exhibit 4417?

A. Correct. The -- the analysis was not done using
t he mappi ng software. The mapping -- the anal yst just
used the mappi ng software to generate the maps fromthe
spreadsheet.

Q Ckay. And then you took the analyst's work and
conpiled it in a way that is now being presented in
Exhi bit 4417

A Yes.

Q Ckay. And then your testinony in Exhibit 440 just
extrapol ates concl usi ons based on the mapping results; is
that fair?

A. Based on the mapping as well as the other anal yses
that, you know, | did. There's sonme other stuff that's
descri bed besides just the maps thensel ves.

Q And you didn't do any kind of |ocal analysis into
any of the individual counties, did you?

A. No, | did not.

TALTY COURT REPORTERS, INC. 10456
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Q And -- okay. | just have a few questions on
Exhibit 440, if we can turn to page 3. This is under
Section 2 where you are describing your position that the
USDA shoul d reject National MIk's Proposal 19.

And under Subsection A you state that Nati onal
MIk failed to provide specific or conpelling
justification for the $1.60 base or the 2.20 base for its
proposed Class | differentials.
Do you see where |I'mat?
A Yes.
Q And -- | just want to nmake sure your mc is okay.
And in that section, is it fair to say that you,
in making that conclusion or offering that opinion, that
there's no justification for the $1.60 or 2.20 base
differential, that it's your position that the base
differential should be at zero?

A. My position, which we'll be discussing |ater on
with MGs 20, which is nmy next appearance, is indeed that
the base differential should be zero. And | get into nuch
nore detail there than | have provi ded here.

Q And does that relate to this Section A, that your
opi nion that the base differential should be zero, it ties
back to this section where you believe that there's not
sufficient justification to support the $1.60 or 2.20 base
differential ?

A They are both about the base differential. But
the analysis and justification on why the base

differential should be zero is not the sanme thing as what
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| m addressing here in this testinony, in Section 2,
Part A

Q If the -- if the recommended decision that is
ultimately approved allows -- returns us back to the
hi gher-of cal cul ation that we have tal ked about earlier in
the hearing, if that were the case, would it be true,
then, that if there was no base differential, that C ass |
woul d be priced the sane as manufacturing cl asses,

assum ng that the manufacturing class is the higher of the

t wo?

A. No. It would -- that would only be the case in a
county today. And, again, this is -- you are asking ne a
guestion about MG s Proposal 20. |If the base

differential were zero instead of $1.60, today it's $1. 60,
but that base differential is the actual C ass |
differential in only sonme of the counties. There are many

counties where the base differential is nore than $1. 60.

And so in all of those counties, there -- the --
the -- if -- were MG s Proposal 20 adopted, it would --
the -- the dass | price would not equal either the

hi gher-of , the average-of, whatever the base Cass | skim
price w nds up being.
Q Ckay. So fair clarification.

But in the counties in which there is no
addi ti onal anmounts above the base differential, in those
counties, it would be the sanme between Class | and the
manuf act uri ng class, assum ng the manufacturing cl ass

woul d be hi gher?
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A Yes.
Q And on page 7 of Exhibit 440, this is under the
section -- under Section C, and you are tal king about the

proposed i ncreases there.

| mwondering, did you -- did you ever average or
cal cul ate the proposed increase differentials that
National M|k was proposing?

A. Where on the page are you referring? |'msorry,
it's been a bit of tine.

Q That's okay. And it has been for ny notes as
wel | .

But |'mjust under Section C. Under the second
par agr aph there you are tal king about the proposed
i ncreases, and you tal k about the increases in the western
cities range from $0.60 to $0.80 fromthe nodel average,
which is a 25 to 38% i ncrease over the nodel results.

And ny question -- and then you tal k about sone
ot her decreases after that.

| "' mwondering if you ever performed a total sum
cal cul ati on of the proposed average increases to the
differentials that are proposed by National MIk?

A. Yes. You can see that in MG Exhibit 64A, In
Table 1 and Table 2, both provide summary statistics
regardi ng nmy worKk.

Q Ckay. So if we |ook at Table 1 on page 12 of
Exhibit 441, this has a conparison of Proposal 19 to the
current and the nodel averages.

s that what |"'m-- I"'mjust reading the title,
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but is that what's refl ected here?

THE COURT: Let's pause just a mnute,

Ms. Hancock, so that people can find this. So we're going
into Exhibit 441, page 12.

And what are you calling our attention to?

M5. HANCOCK: Well, first I'"'mjust trying to
clarify if this is -- you know, the Table 1 is just her
work reflecting the conpari son between Proposal 19 and the
current, and then Proposal 19 and the nodel average
per cent age of change.

THE W TNESS: Yes.

BY Ms. HANCOCK:

Q And so if I'"'mreading it correctly, if | |ook at
the "all" category under Proposal 19 versus current,
you're saying that that's a 58% i ncrease or change from
the total sum of the Proposal 19 proposals and the current
differential s?

A. Yes. That's looking at -- so the -- the average
today for all 3,108 counties is $2.57, and then the
average for all of the counties with Proposal 19 was
$4.07. And so, like, that "all" row at the bottom of the
table is all of the counties, and it's just a sinple
average. It's not -- it's -- it's in no way wei ghted by
utilization or anything like that. It's just a sinple
average. And you can very nuch tell that this table is
| ooki ng at the averages because, like, $2.57 isn't the
Class | differential actually anywhere, because there's no
Class | differential that ends in $0.07.
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Q Ckay. And so this is just taking the sinple
average of all the counties. You have just added up each
order -- or -- maybe let nme back up.

Did you take each order, the counties within each
order, average those first?

A. Yes. So the -- the summary table, Row Nunmber 1 is
t he average for the 171 counties of the Northeast, 5 would
use the data for the 338 Appal achi an counties, and so on.
And then the final is all counties in the continental 48
st at es.

Q And so if -- the takeaway here, at least with
the -- with respect to the 58% is that it's a -- National
M I k's proposal is a 58% i ncrease over the current
differentials just using that sinple average?

A Yes.

Q Ckay. And then the Proposal 19 versus the node
average, can you tell ne the significance of why you were
tracking that?

A. So | was tracking that because throughout NWVPF' s
testi nony, when NVWPF referred -- when witnesses -- and in
the testinony frequently their conparison point for the
nodel was | ooking at the nodel average, and so | | ooked at
t he Proposal 19 versus the nodel average.

Q Ckay. Just to see how much of a deviation
National M|k was proposing as conpared to the nodel
average results?

A Uh- huh.

Q Ils that a "yes"?
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A. Yes, that's a yes. And apologies, | realize that

there's a typo at the top of the table.
So if you look at "Proposal 19 v Current,”

then it says "Current,"” and then there's "Proposal

Model Average," and it says "Current" again, that shoul d

say "Mbdel Average."
Q Ckay.

THE COURT: Should we nake that change now?

THE WTNESS:. Yes, please.

THE COURT: All right. And so I'mgoing to ask
the witness to lead us to what exhibit and what page.
THE WTNESS: So this is Exhibit 441, page 12,

so in the section with the heading "Proposal 19 v Mde

Aver age,
Aver age. "
THE COURT: And |I'mjust going to ask you,

about to be made on the record copy, so say it again one

nore tine, where to find it and what to do.

THE WTNESS: So Exhibit 441, page 12, where it

and

where it says, "Current,"” that should say "Mdel

states "Current" underneath "Proposal 19 v Mdel Average,"”

t hat should say -- "Current" should be replaced with

"Model Average."

THE COURT: The change has been nade. Thank you.

BY Ms. HANCOCK:

Q Soif -- if | could sunmmarize what you have in

this last box here on the Proposal 19 versus the nodel

average, you did another sinple average of -- of each one

of the counties wthin each order, and then summari zed al
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the Federal Orders wth a sinple average based on Nati onal

M I k's Proposal 19 as conpared with the nodel results,

intotal, National MIk's proposal is within a 3%

devi ation range fromthe nodel average results?

and

A In total, as | noted in ny testinony, there was --

it varies a great deal across the 11 Federal Orders,

t he anpbunt of the variance. So in total 3% but it's not

the sane in each of the 11.

Q Right. | understand it's not the sane.

Because you have that reflected here in each one

of the Federal Orders that you have noted, right?
A. Absol ut el y.

Q So is ny question then -- is the answer to ny

guestion, yes, that in total --

A. Yes, in total.

Q -- when you take your -- let nme just nmake sure

that the record is clear.

But in total, when you take your sinple average of

National MIk's Proposal 19 as conpared with the nodel

results, National MIk's proposal is within a 3% devi ati on

fromthe average nodel results?

A. Yes, in total.

Q | f we | ook at page 10 of Exhibit 440, you have --
and this is under Section D that starts on page 8 --
you have a chart at the top of page 10 there, and these
are exanples of -- that you have sel ected of where there

are plant locations and sone of the effects of National

MIKk's Proposal 19; is that right?
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A No. These four counties were in the table because
t hese were four counties that were corrected. The O ass |
differential for Proposal 19 was adjusted by NMPF once the
heari ng began.

Q And you stated it, in the prior page, on the end
of page 9, "It cannot be ignored that there is one or nore
plants in each of these counties."

What was the point you were nmaking there?

A. The point | was just making there was that |
thought it was interesting that, | nean, 3,108 places is a
| ot of places. And the only four that had an update or a
correction, each had a mlk plant in them That's all.

Q Do you know why those corrections were nmade?

A. NMPF' s wi tnesses testified about those, and |

woul dn't want to speculate as to what they were doing or

anything like that. | just found it interesting.

Q Ckay. Do you know -- so you have one of themis
in Travis, Texas -- Travis County, Texas, which is Austin,
right?

A. Yes. And that plant has been closed, so it --
that plant is no |longer bottling mlk.

Q Do you think that nmakes it less interesting then?

A. Not necessarily because -- honestly, as the
proposal was bei ng devel oped, that plant was still

operating, soit's arelatively recent closure.

Q It was closed in May of 20237
A. That's ny under st andi ng.
Q And so that was well before the correction was
TALTY COURT REPORTERS, INC. 10464
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even nmade; is that right?

A. It -- actually before the correction was made and,
frankly, before the proposal was finalized.

Q What do you know about the plant in Comanche,
Texas?

A | know that that plant is a relatively small

plant, and | honestly don't know a | ot about that one.

Q Do you know if they use their own mlk?
A | don't know.

Q Are they a producer handl er?

A | don't know.

Q Do you know if they do glass bottling?
A | don't know.

Q Do you know if it has any material effect on the
Cass | market in any way?

A | would not know. All | knowis that there is a
pl ant there.

Q Ckay. So what about that would be interesting to
note then?

A It's -- it's just -- like what | was tal ki ng about
before. Wth all the counties in the country, you know,
it's not surprising that there were corrections and
adj ustnents, and | woul d have thought -- there's part of
me that thinks that perhaps there would have been nore.

One thing that | do think is very interesting
about the corrections is whether or not the corrections
suggest that, frankly, that further adjustnent is needed

in areas surrounding those. But that's not sonething that
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| have | ooked at.
Q Ckay. So you just noted it, it doesn't really

have any substantive effect?

A. The substantive effect of four counties out of
3,108, no, there's -- it's not nuch.

Q Ckay.

A. It's just interesting.

Q Ckay. | want to turn to page 16.

A. Page 16 of Exhibit 4407
Q Yes. And this is under Section D where you were
tal ki ng about the Southeast orders shoul d be adjusted for
the inpacts of the USDA's recent final rule.
And you have a chart on page 16 where you are
tal ki ng about the current versus pending transportation

and distributing plants delivery credits.

A Yes.

Q Have you done any kind of analysis to -- to
det erm ne how nmuch and to what extent that -- that rule
will -- when it goes into effect -- will adjust or offset

fromthe proposed Class | differentials that National MIk
has proposed?

A The -- the pending rule -- the pending rule
creates changes that effectively increase the O ass |
differential, that now we have to be careful because if
they don't actually increase the Class | differential, the
pending rule is about transportation credits and
di stributing plant delivery credits.

For a Class | handler, those act very nuch |ike an
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effective increase in the Cass | differential, but their
i npact throughout the marketplace is a little bit
different given the nature of the credits thensel ves, that
they are transportation credits, and then the new credits
are distributing plant delivery credits.

Q And so ny question was, have you done any kind
of -- you have done an anal ysis here about what you
understand the increase to be with that new transportation
and distributing plant delivery credits.

My question was, do you -- did you perform any
kind of an analysis to determ ne to what extent those
credits are adjusted or would offset fromthe C ass |
differential increase?

A So the anmount of the increase | have noted in the
table, and I have not done further analysis beyond what
you see here in Exhibit 440.

Q And you' re not suggesting, then, that this would
be sonething that woul d just be autonatically added on top
of the Class | differential, are you?

A What |'m-- what |'m suggesting here and rem ndi ng
everybody about is that the transportation credits and
di stributing plant delivery credits exist, they are going
up, and they are going up in a substantial fashion in
these three markets. And they have -- fromthe vantage
point of a Class | handler, they have a very simlar
effect to a Cass | differential.

Q And you woul d agree, though, that if there was

sone kind of an adjustnent or an offsetting, that that
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woul d need to be factored in to determ ne the net effect?

A. | think that one of the things that | wite here
is that, like, further analysis, study, and all the rest
of that is needed. | nean, it's -- it's -- | actually

think that these changes in the Southeast are going to be
significant, but it's very hard to know how significant
they will be and what their inpact will be right now.

Q Yeah. So as | read it, you say that the USDA
shoul d just reject that proposal to raise differentials in
the region until it's understood. | didn't -- | didn't
read in here that you were saying that we should do an
analysis to determne the net effect.

A. | stand corrected. M sentence does state that
USDA shoul d reject the proposal until the inpacts are
under st ood.

Q Do you think it would be nore prudent, then, to
just conduct the analysis now that we have the Sout heast
transportation credits proposed rul e?

A. | suppose we could do nore analysis. Yes.

M5. HANCOCK: That's all | have. Thank you.
CRCSS- EXAM NATI ON
BY MR M LTNER

Q Good norning, Ms. Keefe.

A. Good norning, M. MIltner.

Q Ryan MItner, | represent Select MIKk Producers.
| only have a few questions. Maybe | can even summari ze
it in one question.

Does M G have a position about whether the changes
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to the Cass | surface as reflected in the USDSS nodel
shoul d be adopt ed?

A. MG s positionis that the Class | differenti al
shoul d not be increased.

Wth respect to the nodelling, MG s position is
that the m ni num val ues should be followed if one were to
follow the nodeling. But fundanentally, M G does not
believe that the Class | differentials should be
I ncreased.

Q So MG s position is that the base differenti al
should go from $1.60 to zero, correct?

A That's correct.

Q Further to that point, should -- does MG advocate
for any further adjustnents to the Class | differentials?

A. M G has not been advocating for any further
adjustnent to the Cass | differentials. | did recognize
in ny testinony here regarding Proposal 19, and ny
testinmony to follow, that it's been a long tine since the
Class | differentials were updated. And | do feel -- MG
feels, fundanentally, that the USDSS nodeling is the best
tool that the industry has to understand the geographic
relationship of prices, so like the location part of it,
like the relative value fromone county to the next. And
there, if a change were to be nade on that geographic
aspect of the pricing, MG believes that one woul d be best
served by follow ng the nodel m nimumestinmates. But
that's not MG s proposal, nor is that NVPF s proposal .

Q Are you suggesting that USDA is bound to nerely
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accept or reject proposals that are before it and not nmake
any further adjustnents?

A. In the past, USDA has done things that are not
exactly |like one of the proposals that is before it, and
so that's why | have nmade a point of calling out the nodel

mnimumw th respect to the geographic aspect of the

pri cing.

MR MLTNER | think the rest of ny questions
will have to do with the next proposal. So thank you very
much.

THE WTNESS: You're wel cone.

THE COURT: |Is there other cross-exam nation
before | call on the Agricultural Marketing Service for
its questions?

| see no one. | invite the Agricultural Marketing
Service to question the wtness.

CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q | want to do a little summary nostly to rem nd
nmysel f about what you tal ked about, you know, before the
hol i days.

A. Absol utely. Thank you.

Q Based on ny notes. But |, like everybody el se,
have to renenber why I wote what | wote a |ong tine ago.

| think, if I summarize what | heard back in

Decenber, you all oppose updating -- or oppose
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Proposal 19, so updating the differentials: One, because
there's an anple supply of mlk already to neet consuner
needs?

A Yes, that's correct.

Q And like you just stated, we should be | ooking at
m ni nuns, not averages, in the nodel, if changed?

A. Wth respect to the nodeling, |ooking at m ni nuns,
not averages. But one of the things that | noted in ny
witten testinmony, as well as ny presentation in Decenber,
is that in sonme FMMOs, NWVPF fol |l owed the nodeling nore
closely than they did in other places. And so that -- the
nodel i ng doesn't necessarily feel to ne like it's centra
or core to their proposal.

Q And that brings ne to a question

We have heard a |l ot of testinony from NWF
W t nesses about what went into deciding -- or what went
into ultimately the differentials that they proposed and
why sonme of those varied fromthe nodel, as you just
spoke. And generally, you know, they said the nodel | ooks
at efficient novenents of mlk based in the nodel's kind
of worl d.

But inreality, there's other things that
happened. And they went into sone detail about what
the -- what those things were that nade them decide to
of fer something slightly different than what the nodel
of f er ed.

And so | wonder if you can just respond to that.

| nean, are you of the opinion that there m ght be factors
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t hat woul d support deviating fromthe nodel results, or is
it MGs position that those factors don't exist, or if

t hey do exist, they shouldn't be considered and you shoul d
still stick with whatever the nodel spits out?

A. So it's a nodel, and we're people. And so | don't
think that you just run with it willy-nilly w thout
examning it.

But that said, | think that you have to consi der
whet her the deviation that you are tal king about, the
devi ation that you are considering, howit's treated in
the nodel in the first place. So, like, why -- so that --
so, for exanple, is it -- is it transportation costs? And
so if it's transportation costs, the nodel has a | ot of
information in it today about transportation costs. So
what is it that the nodel's not capturing correctly?

And so in that case, like, if it's sonmething that
is fundanental to the systemas a whole with respect to
transportation costs, perhaps the nodeling itself should
be updated in like the fornula or variable, the
constraint. Like, whichever way it goes into the
optim zati on nodel shoul d be changed.

Alternatively, it could be sonething that the
nodel just can't really deal with. And so an exanpl e of
that would be like a traffic situation. And, you know, |
think you will -- like, we heard fromw tnesses from --
speaki ng regarding California about the G apevine and
getting fromthe Valley into L.A and what a traffic

nightmare that is. And as | understand it, that's an
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exanpl e of sonething where the nodel is just sinply not
going to be able to understand that traffic constraint.
Li ke, the nodel |ooks at that road and says they are not
that far apart, and you get a -- you get in your mlKk
truck, and you drive 60 mles an hour, and voila, you're
there. That's just not how it happens.

And so | think that there are things |like that
that you -- that considering a deviation fromthe nodel
makes sense.

But, you know, if it's sonething that's gl obal,
i ke fuel and tires and those sorts of things, those are
there. And so | don't feel the sane way about every
aspect of those sorts of deviations.

Q So traffic would be one of them

s there any other ones that you would say is
possi bl e?

A. Traffic is the nost obvious and easy one.

The other thing that the nodel, in ny view,

2024

doesn't capture very well today, is specialty products and

specialty mlk supplies. The exanple | would give there

Is organic. So organic has been growing for the industry,

but the network is very different for organic than it is
for the industry as a whole. And the nodel |ooks at it

optimally and | ooks at all of it, |ike, organic,

conventional, everything all together, all at once. And |

do wonder about teasing apart sone of those differences
W th respect to nore uni que markets.

Q Ckay. A couple other questions.

TALTY COURT REPORTERS, INC.
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In your witten statenent on page 9 you outline
the differences between the National MIlk O ass |
recomrendati ons, and you descri be them as fungi bl e.

Can you el aborate on why you feel the differences

between the iterations we're tal king about -- you know, in
previous exhibits there's a -- | don't know what the
nont hs are, May and a June maybe, |'mnot -- | don't

renmenber, but they don't seem systematic or principled,
and | was wondering if you could el aborate on that.

A So | spent a lot of tine reviewng the C ass |
differentials spreadsheet that USDA posted with NWPF s
original proposals, which is the May spreadsheet, and then
t he updated, which is the June spreadsheet after the
information session. And | really wanted to understand
t he proposal sort of froma bottomup perspective, |iKke,
| ooki ng at counties, and orders, and big patterns, and
like a big picture. And | really struggled to find a
pattern. | mean, it |looked like, oh, it went this way, it
went that way. Like, | nmean, there were places that, you

know, flip-flopped back and forth.

And it was just like, wow, like, froman
outsider's perspective it didn't feel like there -- to ne,
i ke there was much rhyne or reason, necessarily. |'m not

saying that there was zero rhyne or reason. People

t hought | ong and hard, |I'm confident, about what they did.
| mean, we heard a |l ot of testinony about how hard the
team at NVPF worked on the proposal. So it's just, you

know, coming into it later in the process, it was very
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hard to foll ow

Q Ckay. And a few pages later you tal k about the
differentials. And we have heard testinony in many cases
what was actually recommended, and the goal was to not
upset -- or to preserve current pricing relationships.

And you say that that "would only reinforce
current market participant dynam cs, and all but excl ude
new entrants."

So | was wondering if you could tal k about the
effects on these pricing relationships to new entrants.

A. So our pricing systemhere with the FMMOs is very
conplex. And if you were a new entrant, there is, first
and forenost, |ike, a huge know edge barrier to entry.
Then, because we have these price relationships that are
so conplex and so steeped in history, they tend to
reinforce the status quo, and they can make it very
difficult for sonebody to do sonmething that is new and
different and isn't following in the sane pattern as the
past. And so that's really where | was trying to go there
wi th those comments.

Q So it sounds like that's just a general conment on
Federal Order pricing.

| s that necessarily applicable to whether

differentials change?

A So with respect to the differentials, | actually
do feel like they do a lot to entrench the rel ationships
bet ween particular regions. And they -- and they -- and
they very much will -- like, this idea that -- that --
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that one -- so -- and the regional thing can be thought of
both as big regions, so, like, the Upper M dwest versus
California, and, like, where the Class | differentials are

in both of those markets, and then what the inplication is
as it rolls out for pricing. And then, also within a much
nore | ocalized area, so looking at a netro area that m ght
have a couple of mlk plants, and then the farmmlk
supply that is further out in the countryside, and so that
rel ati onship between the mlk shed and the mlk plants.
And so those price relationships get reinforced here, and
it circles around keeping things the way they are.

Q So the opposite of that woul d be the governnent
changes a set of regulations that would sonehow in this --
let's say in this case, right, negatively inpact sone
price relationships of established businesses. And |
guess what's your response to that other side of the coin.

A. So I'mnot saying that we should -- USDA s
position is a difficult one. You are being asked to do
both things. You are being asked to give space for a new
entrant, and you are al so being asked to nmake sure that
the market is orderly for existing entrants. And so it's
not an easy task.

One thing that | would say as far as the whole
thing with the Class | differentials, | actually think
that in the Sout heast where there have been changes with
the transportation credits, the distributing plant
delivery credits, it's the only area where the C ass |

differentials were updated.
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Part of this problemwth reinforcing a status quo
is that it's been far too | ong since a change was made.
And so with respect to mnimzing the inpact, things |ike
that, if a change were to be nade considering a phase-in,
if the change is large, | think would be sonething that
current market participants would very nmuch support.

Q Ckay. It seens |ike the argunent we shoul dn't
update Class | differentials, which is MG s position, is
contradictory to the fact -- to the separate statenent you
just made, it's been too | ong since we updated then?

A. So MG did propose updating the d ass |
differential, updating the base Cass | differential, and
| wll be tal king about that next.

M G did not propose a geographic part of it. And
first and forenost, for MG M G and our nenbers, we
| ooked at the marketplace and we said, is there enough
mlk? 1Is there sufficient supply? And our answer to that
guesti on was yes.

Then, fundanentally, w th updating the geographic
el ement of the Class | differentials, we, quite frankly,
had a | ogistics problem There was no way that we coul d
have devel oped a geographic -- the county-by-county
relative prices from-- in last spring and sumrer. |t
just was not feasible. So that's the other part of the
tension, | think, that you sense in nmy conmments.

Q Ckay. Let's see. So you did nention that you
t hi nk because it's been so long, that if the differentials

wer e updat ed, there could be sone kind of del ayed
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i npl enent ati on or phased-in inplenentation.
So | just wondered if you could el aborate on that

piece a little bit.

A | think a phased-in inplenentation simlar to what
| DFA and the Cheese Makers have proposed on
Make Al l owances coul d nmake sense if we're tal ki ng about
| arge changes. Wthout knowi ng the scope of a proposed
change, it's sort of hard to speculate on, you know  But
that idea where it was phased in over the course of
several years and the -- and, frankly, that the phase-in
was known to all the market participants in advance, |iKke,
this is howw're going to do it, we're going to step
through it, it's going to -- we're going to do step one,
step two, step three, step four type of a thing.

| would say, to ne, this is nore of a phase-in

t hi ng as opposed to a del ayed i nplenentation. Like, when
we were tal king about with risk managenent stuff, |ike,
maki ng sure that there was enough, like, of an actual
del ay so that people's positions for their risk managenent
positions could clear and all of that sort of stuff, that
that's not what |I'mtal king about here, |like, a
strai ght-up delay. Wat | was saying was phase it in over
time.

Q Ckay. So it's not related to risk managenent ?

A. No. And | was just contrasting the idea of
phasing in over tinme versus, |like, a one-year delay
because of people's open positions with their hedges type

of a thing.
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Q Uh- huh.  Ckay.

So is the -- | guess what I'mtrying to get on the
record is the why behind the phase-in?

A So the why --

Q For your nenbers, or fluid processors in general
or whatever other piece of the industry is inpacted,
why -- why is that?

A So why a phase-in is, honestly, when you | ook at
sone regions of the country and you | ook at the USDSS
nodel i ng, as well as NMPF's Proposal 19, you see extrenely
| arge changes relative to the current C ass |
differentials. And so for places where the increases are
so substantial, having tinme to adjust by phasing in a
change over tine hel ps businesses adapt and nmake pl ans and
learn to live with the newreality.

You know, one of the things | say at hone a lot is
you got to eat the el ephant one bite at a tinme, and
that's --

Q | have never heard that statenent before | ast
week, and now you are like the fifth person to say that to
me in a week. That's hilarious.

A My famly is cringing right nowthat | said it
her e.

Q Ckay. | just wanted to nake sure everything's
cl ear.

To clarify one point on the record. You -- on
page 16 of your testinony, you tal ked about it with

Ms. Hancock for a second on the Southeast transportation
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credits and the new distributing plant delivery credits?
A Yep.

Q | say "new. They are not inplenented in the
decision that -- you know, the producers are still voting
on that and goi ng through that process. So should they be
i npl enent ed.

What you have in here for the category "pending,"
are you -- can you elaborate for the record -- and | guess
| should ask the questi on.

Do you know how those are inplenented in the
Sout heast? Are they maximum |l evels or are they the |evel ?

A. So the -- the -- so with the table on page 16,
current refers to the current |level today. The pending
colum refers to the maxi mumlevel. And ny understandi ng
fromreading the proposed rule is that the expectation is,
at least at the beginning, that we're going to be at the
maxi mum down there, which is why | put the pending in this
way.

Today in the Appal achian, the current is actually
bel ow the maxi rum and so it could change in the future,
and it may not always be at the level that is there in the
pendi ng col um.

Q And when you tal k about with the differentials,
shoul d sonehow take that into consideration, you would
tal k about the actual effective transportation credit or
t he maxi num anount, assum ng those are different
eventual | y?

A. | think the actual anobunt is where you want to be.
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And ny understanding is, fromthe proposed rule and the

final rule, as well as at the hearing, that the

expectation is that these are being set -- that it's being
structured so that they will be at the maxi mum |ike --
and that with the change -- wth the other changes that

aren't summarized in the table here, and that are detail ed

in those docunents, that there are a | ot of nuance changes

there that are -- that -- that the expectation is that the
pendi ng and the maximumw || becone the actual --

Q Ckay.

A. -- but it mght not.

Q Only time will tell

A Time will tell.

Q | wanted to turnto -- | think | just have one
| ast questi on.

So let's turn to the corrected Exhibit 64A that
you entered this norning, just so that we're | ooking at
the right one. And this -- okay.

A So page 157
Q Yes, it wll be the new page 15.

In this box-and-whi sker chart, | have a question
fromlast tine because the chart kind of shows the
guartil es.

So what are -- what nmekes it an outlier for the
little dots that you do have a couple outliers?

A. Yeah. So when Excel generates a box-and-whi sker
plot, the standard settings are that if it's nore than one

and a half times outside the inter-quartile range, then

TALTY COURT REPORTERS, INC. 10481
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16, 2024

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

it's an outlier.
Q Ckay. Thank you
M5. TAYLOR: | think that's it from USDA. Thank
you very nuch.
THE COURT: |1'd like to take a 15-m nute break.
Pl ease be back and ready to go at 9:45.
W go off record.
(Wher eupon, a break was taken.)
THE COURT: We're back on the record at 9:45.
Ms. Vulin.
M5. VULIN.  Thank you, Your Honor.
REDI RECT EXAM NATI ON
BY MS. VULIN:

Q Ms. Keefe, we'll start with Exhibit 440, which is
your testinony. And Ms. Hancock had asked you sone
guesti ons about your testinony on page 3 discussing the
NMPF proposals base Class | differential.

Do you recall that discussion?

A Yes.
Q And - -
THE COURT: | don't understand why when you're

testifying it's so loud and clear and when you say "yes"
it's so faint.
THE WTNESS: The m crophone was off.
THE COURT: Ch, all right. Wuld you begin again
your exam nation?
BY MS. VULIN:
Q So we're on page 3 of Exhibit 440, your witten
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t esti nony.

A Yes, | am

Q And | had asked you if you had recalled a
di scussion with Ms. Hancock regarding the base C ass |
differential in NMPF' s Proposal 19.

A Yes, | do.

Q And she had asked you if it was MG s position --
or your testinony also -- that the base O ass |
differential should be zero, and you had answered t hat
will be part of MG 20.

Are there any other criticisns or testinony you
want to offer on NWPF's base Class | differential?

A. NVPF's -- in ny analysis, NWF s Proposal 19, the
base Class | differential, they did not eval uate that
systematically. And, for exanple, they did -- they -- the
USDSS nodel i ng that was done for NMPF was done with $1.60
base Class | differential, but then when you reviewthe
proposal, there are a nunber of places where it appears
that the base would be $2.20. And so there's variability
t here between $1.60 and $2.20. And then as far as why
it's $1.60 or why it's $2.20, like, | also was criticizing
t hat .

Q In other words, if | were to ask you, how do you
break down the $1.60, what are the conponents of that in
NMPF' s proposal ? Have you identified $0.20 as all ocated
to this factor, 40 to this factor, et cetera?

A | haven't been able to understand the

justifications of those different el ements based on the
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analysis that | did or the testinony that | heard.
Q And if we could turn to Exhibit 441, please, which
is your tables, charts, and maps, and turn to page 12,
Table 1. This is the table entitled "Conparison of
Proposal 19 to Current and Model Average by FMMO." And
you had al so di scussed this table with Ms. Hancock.
Do you recall that?
A Yes, | do.
Q And if | could point you to the right-hand part of
the chart, Proposal 19 versus nodel average, you had
di scussed that the average across all of the counties for
t he percentage change between the nodel average and
Proposal 19 is 3%
Do you see that?
A Yes.
Q And do you think that it is nost inportant for
USDA to consider that nationw de average of 3% or the
br eakdown between t he FMMOs?
A. | think it's very inportant to consider the
devi ations that are happening within and between the
FMMOs. And so, for exanple, in the Mdeast it's show ng
that the proposal on the average is 4% under the nodel
estimtes, the average of nodel estimates, and whereas,
California is 31% above. That's very, very different.
And if NWMPF had foll owed the nodeling nore
closely, | would have expected to see that those sorts of
changes woul d be nore consistent.

Q And by "nore consistent,” you nean, for exanple,
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uni formy 4% above the nodel average as opposed to above
and bel ow and by the varying factors we see here of
negative 4%to positive 31%

A. Yes, that's right. | woul d. | don't know if |
woul d expect to see everything at 4% or 14% or m nus 4%
but | would just expect to see nore consistent results.

Q And if we could turn to Exhibit 64D, please, the
new exhi bit introduced today which is marked Exhi bit 446.

And simlarly, looking at the table on the left,
is the distribution of counties between each of these
25% -- excuse nme -- $0.25 buckets of concern to you?

A. The distribution is concerning. There are a | ot

of counties that are outside the plus or m nus $0.25 band.

You know, there are sone that are dramatically bel ow

there are sone that are dramatically above. And "sone
isn't even necessarily a small nunber. Like, those suns,
when you | ook at the bottomtwo gray boxes or the top two
red boxes, you know, that's right around 100 counties
there. And then if you -- then when you put in the next
group, you know, you are tal king about, you know, hundreds
of counties. Like, we're not tal king about small changes
that are happening in four places.

Q And if you could ook at the table on the right
that breaks it out based on either a quarter above or a
quarter bel ow deviation fromthe nodel, why did you pick a
quarter?

A | picked a quarter because when | testified on

Decenber 8th, the day before Dr. Stephenson had testified
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regardi ng the USDSS nodel i ng, and he was asked what he
considered sort of |ike a typical range of deviations,
and -- and he -- and he nentioned -- he tal ked about
$0.25. And he al so tal ked about $0.25 being -- it's an
above and below thing, like, it's a plus or m nus thing,
it's not just -- the deviations can happen in both

di rections.

Q And that anything outside of the $0.25 would be
concerning, would pronpt re-exam nation of the nodel
itself?

A. Yes. As | recall Dr. Stephenson's testinony, he
tal ked about that once you start getting beyond those
types of |evels, that you would -- that -- that it would
make sense to really consider the nodeling itself. Like,
what should the paraneters of the USDSS be changed,
because you're -- you're really going beyond the real m of
what seens significant or insignificant.

Q And given both the degree of variation fromthe
nodel and the significant nunber of counties that vary by
a significant degree fromthe nodel, this table reflects
why you testified that the USDSS is not central to NWPF' s
Proposal 19 in your opinion?

A. Yes, in nmy opinion. And you can see it visually
on Map 7, where when you |l ook at just how the variations
go across the country, like, you will see -- so, you know,
in the East generally, but not exactly, east of the
M ssi ssippi tending to be followi ng the nodel a bit nore

cl osely, although there are sprinkles of changes

2024
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t hroughout there. And then in the West, like, tending to
have much, nuch higher |evels, you know, than Mai ne having
its whole own thing going on. | nean, there's just a | ot
of -- there's a lot of variation fromthe spring and fall

estimtes fromthe nodel.

Q And you were here to observe nost, if not all, of
NVPF' s testinony on Proposal 19, correct?

A. Most of it. | -- 1 think I"mproud to say that
"' mnot going to claim100% on that.

Q I n your observation of NMPF's testinony, would
traffic account for the |evel of deviations that you have
identified mathematically here?

A | don't think traffic would account for it here.
| nmean, | don't think traffic's going to be a problemto
this level in nearly half the countries in the country.

Q Hal f the counties?

A. Hal f the counties in the country.

Q You al so nentioned specialty mlk, for exanple,
organic, as a reason to deviate fromthe USDSS, correct?

A Yes.

Q And in your observation of NVWPF s testinony, did
any NMPF witness testify that Proposal 19 deviated from
t he nodel average to account for supply chains for organic

mlk or other specialty mlk?

A. Not that |'m aware of.
Q I n your observation of NMPF's testinony, and
reading the witten testinony as well, did you identify a

consi stent set of principles for NVWF s deviations?
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A. | was unable to identify a consistent set of

princi pl es, consistent nethods, consistent rationale.

Li ke, what -- what | saw was, frankly, a | ot of
inconsistency. And it -- | think that the magnitude of
t he changes are al so inconsistent. | nean, sone pl aces

change by a little; sonme places change by a lot. So
it's -- there's not, in ny view, a consistent thene.

Q And because of that, do you believe USDA shoul d
reject Proposal 19?

A. | do believe Proposal 19 should be rejected.

Q Not hi ng furt her

M5. VULIN.  Thank you, M. Keefe.

THE COURT: Ms. Keefe, | have a question about
traffic.

Do you recall the testinony that the nodel takes
into account routine traffic by questioning drivers as to
how nmuch tine they take to get to a point A to point B
and how much tinme they take getting of fl oaded of their
cargo? 1'Il call it cargo.

THE WTNESS: So | believe that the nodel does
have sone paraneters around transportation and traffic
i ke you are describing. But dramatic traffic things, so
i ke when | was tal king about the Grapevine in California,
it's my understanding that sonething |like that is not
consi der ed.

So, like, what you are tal king about, the nodeling
woul d have that for everywhere, and it's not necessarily

going to vary down to, like, the specific problemin
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Southern California, like going fromthe Central Valley
into the L. A basin.

THE COURT: And | recall also that disasters are
not included, whether they are hurricanes or aval anches?

THE WTNESS: Indeed. | do not believe that the
nodel -- it's -- the nodel doesn't -- natural disasters,
so especially significant weather events that cause road
cl osures, are not considered. But | wouldn't think
that -- that's an exanple of one that |'m not sure should
be consi dered, because, you know, we regulate m ni num
prices, and the nodel is nodeling an efficient market
solution. And thank goodness weather |ike today is
hopeful | y unusual .

THE COURT: Now, we're lucky where we are. There
was not three feet of snow, and the snow that fel
over ni ght was chanpagne powder, which | did not realize

exists in |Indiana.

THE WTNESS: Nor did I. | was very surprised to
wal k out side and have it sound like | was in Col orado.
THE COURT: | know. But | agree with you, there

are many parts of the country, whether it's flooding or
record snowfalls, have had that added to drops in
tenperature, making transportation very difficult.

Al right. M. Wulin, do you want to follow up at
all on ny questions before | invite re-cross?

M5. VULIN. No thank you.

THE COURT: Al right. Thank you.

Re- cr oss.
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RECROSS- EXAM NATI ON
BY MS. HANCOCK:

Q Thank you. Nicole Hancock with National MIlk. |
just have a coupl e questions.

On Exhibit 446, this is the new exhibit. Do you
have that in front of you? You were just talking with
Ms. Wulin about the two gray boxes at the bottom where you
have about 100 counties, and then the two on the top that
have about 100 counties of the range.

Do you renenber tal king about that wth her?

A. Yes, | do.

Q Do you know how many plants are | ocated in those
bottom 100 counties that you have categorized there?

A No, | don't.

Q Do you know how many plants are | ocated in that
top 100 counties that are noted there?

A. Not off the top of ny head, no. | -- 1 -- that's
a -- |1 would need to get back into the data to answer
t hose questi ons.

Q Ckay. Did you analyze that in any of the work
that you did?

A. | -- no. | haven't tried to, like, lay in the
nunber of plants here in each of the boxes |ike that.

Q And it's -- you understand that based on Nationa
MIKk's proposal, that it's proposing differentials in all
the counties throughout the country, but that there's not
a mlk plant located in all of those counties?

A. Yes, | amaware of that, and that would -- that's

TALTY COURT REPORTERS, INC. 10490
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part of the notivation for Exhibit 443, which is only the
counties with mlk plants. So, yes.

Q And those -- and that Exhibit 443 didn't chart it
agai nst what we have in 446, which is the magni tude of the

differences in the counties in which plants are actually

| ocat ed?
A. Yeah. | have not done any mappi ng using
Exhi bit 443.
Q And then you al so had -- when you were asked about

what woul d justify deviations fromthe nodeling, you had
used the exanple of organic or specialty mlk being a

potential reason for deviating fromthat nodel results; is

that right?
A Yes.
Q In which counties would -- would those devi ations

be supported?

A. Ch, boy. | nean, there's organic mlk in a | ot of
pl aces, and there's al so organic consuners in a |ot of
places. So if you are going to adjust the nodeling, you
woul d have to adjust it in -- on both sides.

Q Sois it fair to say that when you were talking
about using organic or specialty mlk as a basis for
justifying a deviation, it's not a |ocal consideration,

but sonething that's specific to the end use of that m | k?

A Absol utely. | was tal king nore about a deviation
that m ght need to happen on a nore -- on a nore national
or global basis than just at, |like, a particular |ocalized

situation like the traffic we keep tal ki ng about.
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Q Ckay. And then when you were tal king about how
National MIlk's witnesses were -- were tal king about
different unique factors within each |ocal jurisdiction,
and that you didn't believe that it was consistent across
the country, you understood that those w tnesses were
tal ki ng about actual |ocal considerations?

A Yes. | understand that nost the wi tnesses were --
wer e addressing the proposal fromthe perspective of their
| ocal situation.

Q And based on their experience operating within
t hat | ocal market?

A. Absol ut el y.

Q Ckay.

M5. HANCOCK: No further questions. Thank you.

THE COURT: \What do we call this, re-redirect?

M5. VULIN: No questions, just to nove adm ssion
of the exhibits, Your Honor.

THE COURT: Al right. So I know you gave ne a
new exhi bit, 446.

Did you have any left over from Decenber 8th?

M5. VULIN. O the?

THE COURT: O exhibits that you had not noved
i nto evidence?

M5. VULIN. | don't believe we noved any of them
i n because we hadn't done cross-exam nation yet.

THE COURT: So we have a nunber.

MS. VULIN:  Yes.

THE COURT: So do you know whi ch nunbers?
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M5. VULIN | do.
THE COURT: Ckay.
MS. VULI N: | nmove adm ssion of Exhi bits 440, 441,

442, 443, and 446.
THE COURT: Is there any objection to any of these

exhibits being admtted into evidence?

M. HII.
MR HLL: | don't have an objection, but | do
want to |l ook at the M G Exhibit 64A corrected. | do note

that at the bottom if we're going to add this to the old
441, it does say page 1 of 1. | think it is supposed to
be replacing page 15 of 15.

And | would also like to find out if we can get a
full copy of this for the -- for online services so we can
do this nore efficiently.

M5. VULIN. Yes. W can submt a clean copy of
Exhi bit 441 as one conplete packet, and we wil|l update the
footer for that page as well in the el ectronic version.

MR HLL: GCkay. That's all | have.

THE COURT: Al right. That's an excellent plan.

Are there any other coments or objections?

There are none.

| admt into evidence Exhibit -- oh, help ne,

Ms. Wulin, as | call each of these, tell ne what its MG
nunber is.

| admt into evidence Exhibit 440.

M5. VULIN. MG Exhibit 64.

(Thereafter, Exhibit Nunber 440 was received
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i nto evidence.)

THE COURT: | admt into evidence Exhibit 441,
M5. VULIN. M G Exhibit 64A

(Thereafter, Exhibit Nunber 441 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 442.
M5. VULIN. M G Exhibit 64B.

(Thereafter, Exhibit Nunber 442 was received
into evidence.)

THE COURT: | admt into evidence Exhibit 443.
M5. VULIN:. M G Exhibit 64C corrected.
(Thereafter, Exhibit Nunber 443 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 446.
M5. VULIN. MG Exhibit 64D.

(Thereafter, Exhibit Nunmber 446 was received

i nto evidence.)

THE COURT: Thank you, Ms. WVulin.

M5. VULIN. Thank you, Your Honor.

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

And | believe MGis calling the next wtness, and
that will be Ms. Keefe, but on Proposal 20.

Soif it is all right with everyone, now would be
a good tinme for a break just to switch over her Power Poi nt
and to distribute her testinony.

THE COURT: Al right. Wuld ten mnutes suffice
or do we need 15?7 W don't want people to have to cone
back early.

Do you think ten m ght suffice?
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M5. VULIN. | mght defer to Ms. Keefe, who m ght

need to use the restroom and have a mnute. Wuld 15 be

all right?
THE COURT: Yes, it would be all right.
So pl ease be back and ready to go at 10: 25.

(Wher eupon, a break was taken.)

THE COURT: Al right. Let's go back on record.

We're back on the record at 10: 25.
Ms. Vulin.
M5. VULIN.  Thank you, Your Honor.

Ashley Vulin with the M|k Innovati on G oup.
M1k Innovation Goup calls Sally Keefe to introduce
Proposal 20.

THE COURT: Ms. Keefe, please again state and
spell your nane.

THE WTNESS: Good norning. My nane is Sally
Keefe, S-A-L-L-Y, K-E-E-F-E

THE COURT: Thank you.

And, Ms. Wulin, you may proceed.

M5. VULIN. Thank you, Your Honor.

First, | would like to mark the exhibits that we

The

have distributed. Exhibit MG 15, which is the testinony

of Sally Keefe Part 3, that's Ms. Keefe's witten
testinmony, | believe, should be nmarked Exhibit 447.
THE COURT: Agreed.
(Thereafter, Exhibit Nunmber 447 was marked
for identification.)
M5. VULIN. Exhibit MG 15A, entitled "MIKk

TALTY COURT REPORTERS, INC.
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Production, Disposition, and I ncone, 2022 Sunmary," shoul d

be marked as Exhi bit 448.
(Thereafter, Exhibit Nunber 448 was narked

for identification.)

MS. VULIN:. Exhibit MG 15B, which is the C ass

Differentials by County, should be Exhibit 449,
(Thereafter, Exhibit Nunber 449 was narked
for identification.)

MS. VULIN. And Exhibit MG 15C, which is

Ms. Keefe's PowerPoint presentation, should be

Exhi bit 450.

(Thereafter, Exhibit Nunber 450 was nmarked

for identification.)

M5. VULIN. Thank you, Ms. Keefe. Let nme know

when you are ready.

THE WTNESS: |'mready.
M5. VULIN.  Your Honor, are you ready?
THE COURT: | am

M5. VULIN.  Thank you.
DI RECT EXAM NATI ON
BY MS. VULIN:

Q So if we could pull up your PowerPoint, please,

Ms. Keefe.
THE COURT: Let's go off record just a nonent
while we pull this up.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on the record at 10: 37.

TALTY COURT REPORTERS, INC.
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Ms. Wulin.
MS. VULIN W have had some technical issues, and

despite trying two different |aptops, couldn't get the

Power Poi nt to display, so we'll proceed with the printed
copy of Exhibit 450, which is Ms. Keefe's PowerPoint.
THE WTNESS: | have one request.

MS. VULIN:  Yes.

THE WTNESS: Coul d soneone give ne a copy of the
Power Poi nt that is single-sided, not doubl e-sided?

M5. VULIN. Yes. W wll work on getting you one
of those.

THE W TNESS: Thank you.

M5. VULIN. And then hopefully during the |unch
break, that will give the IT teama chance to work on the
Power Poi nt, because it will be nore inportant for |ater
W t nesses.

THE COURT: Very good. Thank you.

M5. VULIN. But we'll try and keep things noving
in the nmeantine.

THE COURT: Thank you so nuch.

M5. VULIN. Geat.

BY Ms. VULIN:

Q So, Ms. Keefe, | was going to say turn to slide 1
but 1'lIl ask that everyone turn to Exhibit MG 15C, which
is Exhibit 450, page 2, entitled "Current O ass |
Differential."”

So I know wth Proposal 19 we have been tal king

about the county level differentials quite a bit, but just
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to re-orient us, can you rem nd us what all the pieces are
of the current Class | price.

A. Sure. So the current Cass | price is nmade up of
the base Class | price, which itself has two parts: The
base Class | skimprice, which was covered in |Issue 4 of
this hearing; then we have the Advanced Class | butterfat
price. And so together those will create the base C ass |
price. And then the Class | differentials are added to
that base Class | price.

Q And the base Class | price versus the
differentials, which one nakes up the majority of the
Class | price?

A. The majority of the Class | price conmes fromthe
base. The differentials is the smaller portion.

Q Ckay. And so now let's get into the different
factors that nmake up the Class | differential. And | see
you have those on your slide here.

Can you wal k us through each of those four parts,
pl ease.

A Yes. Today, the current Class | differentials
range from $1.60 to $6 per hundredwei ght. There are four
parts: There is $0.40, which is conpensation for Gade A
status; there is $0.60 related to market bal anci ng; and
then a further $0.60 to incentivize producer mlk to be
supplied for fluid bottling. Together, those first three
el enents are $1. 60 and nmake up the base O ass |
differential .

And then you have the geographi c conponent, which
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ranges fromzero to $4.40 down in Southern Florida.
Today, the zero is found in locations in what we woul d
descri be as the Upper Mdwest as well as sonme Western
counti es.

Q And M G s Proposal 20 deals with that $1.60,
basically the first three parts of this four-part list?

A. Yes, that's correct. MG s Proposal 20 addresses
the base Class | differential. And so for this proposal,
M G exam ned the $1.60 starting point, the $1.60 base.

Q And this breakdown, the $0.40, $0.60, and $0. 60,
what's the source of this breakdown of the $1.607

A So this breakdown of the $1.60 dates to order
reform At order reform there's a lot of information in
that record regarding the Class | differential, and
specifically the elenents of the base differential.

Q And so this $0.40, $0.60, and $0.60 is not an
estimation by MG but is the precise nunbers that you
pul led fromthe records from order refornf

A Yes, that's correct.

Q And then if we could turn to page 3, please, of
your slide show.

So what is the role of the Class | differential in
the Class | price?

A. So the Class | differential is designed to ensure
a sufficient supply of mlk for fluid use, and it's -- to
do that, the idea is the |l owest value that you need to get
the mlk needed for fluid bottling to neet consuners needs

in the market pl ace.
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Q And you said | owest val ue necessary.

s this a principle established by USDA during
order refornf

A Yes. As you can see in the block quote bel ow on
slide 3, as well as in ny witten testinony, at order
reform USDA wote, "The $1.60 mininumdifferential |evel
proposed is perceived to be the | owest val ue necessary
under present supply and demand conditions to nmaintain
stable and viable pools of mlk for Class | use in markets
that are predom nantly manufacturing-oriented.”

Q And what is the risk if the price for the C ass
differential is at too high of a level?

A So the risk if the Class | differential is at too
high of a level is that the Class | prices will overall be
price enhancing and they won't -- they wll no |onger be a
mninmmprice. And if they are not at the m ni num | evel
and are acting in a way that enhances prices, they can
attract additional supply into the market overall, which
then wi nds up not being used in Class |, but used in the
manuf acturing cl asses, which are | ower priced.

Q And this risk was recogni zed by USDA, | believe,
in the last line of the block quote. If you could read
that for us, please, starting with "if the blend price."

A. Absolutely. "If the blend price exceeds the
mar gi nal value of mlk in manufacturing, there would be an
i ncentive to overproduce for fluid needs."

Q And do you believe that USDA should still rely

upon those guiding principles in setting the O ass |
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differential today?

A. Yes. | believe that those guiding principles as
far as the | owest val ue needed to ensure sufficient supply
nmakes sense in the market then, and it nakes sense in the
mar ket t oday.

Q In a sense, kind of fundanental econom c
pri nci pl es?

A. In -- in a fundanental kind of way.

Q And if we could turn to slide 4, please.

So tell us, please, what this chart reflects.

A. So the chart on slide 4 shows the utilization of
producer mlk in the FMMOs, and so this is only talking
about the utilization of FMMOmIk. This is not the
utilization of all mlk. And it looks at it from 1950 to
2022. And what you see back at the beginning of the chart
is Class | utilization actually dom nating the market up
at 60%

By the time of order reformin the -- around the
year 2000, you see that Class |I utilization is nore |ike
40% And then today, we have got Class | utilization
actually dropping below 30% for the FMMOs. And | would
note that with respect to the market in total -- so al
mlk, not just FMMO m | k and, you know, all the way al ong
during this tine period, sone ml|k has not been subject to
the FMMOs, or not participating in the orders -- we would
be at Cass | utilization bel ow 20%

Q And so this chart overstates the utilization of

Class | mlk in the marketpl ace as a whol e because it is a

TALTY COURT REPORTERS, INC. 10501
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

| arger part of FMMO m | k?

A Yeah. The chart is for -- the denom nator of the
chart is just FMMO m | k.

Q And so this significant decline in Cass | market
share, why is that relevant to setting the C ass |
differential?

A. It's rel evant because of, when mlk is produced on
the farm it's -- we don't dedicate its use to a
particular utilization. And so understanding how the mlk
will be used, whether it would be used in Class | for
fluid or in Casses Il, Ill, and IV for non-fluid uses, is
I nportant because of the nature of the Cass | prices
being set at different levels for different uses of mlKk.

Q Essentially, there's less m |k needed to neet
fluid needs relative to the FMMO mar ket pl ace as a whol e?

A. Yes, | would agree with that statenent.

Q And during this sane tine period that C ass
utilization is decreasing by over half, is -- has mlk
producti on gone up or down?

A. M1 k production on the farns has increased during
this tinme period, which goes towards the adequacy of
supply. There's nmuch nore m |k available today than there
was in -- at the time of order reform and certainly in
peri ods preceding that.

Q And so when we're tal king about those basic
economc principles, is it fair to say the world we |ive
in today has nore mlk than we had at order reform and we

need less of that mlk in order to neet fluid needs?
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A. Yes, that's correct.

Q And with that reality, what would that suggest to
you shoul d happen to the price that is needed to conmand
mlk to neet those fluid needs?

A | woul d expect that the price needed to attract
the mlk for fluid use is going to be lower today than it
was t hen.

Q And is it MG s position that the current base
Class | differential is outdated?

A Yes. MG believes that the current base C ass |
differential of $1.60 is outdated and its various el enents
shoul d be reviewed and adj ust ed.

Q And we talked a little bit about this with the
ri sk of overproduction, but what are the disorderly
mar keting conditions that result fromhaving a O ass |
differential, a base Class | differential, that's too
hi gh?

A. The primary risk is price enhancenment wit |arge,
but there's also issues with having a base C ass |
differential that's too high as far as just the dynam cs
between the different uses of mlKk.

Q And you say "price enhancenent," nmeaning that the
Class | differential is setting the price at higher than
t he mar ket pl ace woul d value the m | k?

A Yes.

Q And when you tal k about the dynam cs between
classes, is that essentially what happens to the other

cl asses when the Cass | price overstinulates the
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production of m | k?

A. So -- correct. So if -- if the Class | price is
too high and is acting in a price-enhancing manner, and we
attract nore supply into the marketplace, then we w nd up
with a situation where that additional supply is not going
to be used in Cass |, it's not going to be bottled, it's
going to be used in the other classes at presumably | ower
prices.

Q And if we could turn to page 5, please, slide 5.

| f you could please wal k ne through what updates
M G proposes naking to the base Class | differenti al
vis-a-vis each elenent that nakes up that $1.60.

A. Absol ut el y.

So M G | ooked at the three el enents of the base
Class | differential: W |ooked at the Grade A piece, the
bal anci ng pi ece, and the incentive piece.

And so starting with the Gade A piece of $0. 40,
we -- MGfeels that Gade B mlk is not relevant to FMMO
prices today. More than 99% of mlk is G ade A or
eligible for fluid use, and you can see the details on
that by state in Exhibit -- MG Exhibit 15A, which is
Heari ng Exhi bit 448.

And with respect to the Grade A/ G ade B issue, the
main -- one of the main things that I would note is that
today, all plants, whether they are fluid or not, for the
nost part, are using G ade A mlk exclusively. And so
whet her you are tal ki ng about cheese, whether you are

t al ki ng about ingredients, whether you are tal king about
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yogurt and ice cream and all sorts of different dairy
products, they are all being nmade with Grade A m | k today.
There is not -- no longer a significant -- there's no

| onger a Gade B market of any real size today.

Q And it's not MG s position that there are no
costs associated with maintaining Gade A status, correct?

A. MG s position is not that there are no costs
associated with maintaining Gade A status, it's MG s
position that all of the mlk needs to neet that, not just
Cass |. Soit's -- it's that -- it's not that there is
no cost, it's that this is a cost that needs to be on all
of the mlKk.

And so presunably, because the Class IlIl and IV
prices are market clearing, that that cost of serving the
G ade A market is -- is enbedded within those
mar ket -cl earing prices for the manufacturing cl asses.

Q And so there's no need to include an additiona
$0.40 in order to ensure there's enough Gade A mlk to
neet fluid needs, because the marketpl ace has nade that an
i ndustry standard; is that fair?

A Yes, that's a fair sunmmati on.

Q And then if we could | ook at the second el enent,
bal anci ng, pl ease.

A Yeah. So the second el enment that M G exam ned was
bal anci ng, which is -- market balancing is about 60 -- is
$0. 60 per hundredwei ght. And what we saw there is that
bal anci ng costs are borne by many different narket

participants in many, many different ways. And so there
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are tinmes when market - bal anci ng expenses are borne by
processors, other times when they are being borne by a
cooperative, other tinmes they may be borne by producers
directly.

And these -- these -- this is a real situation
where there is a | ot of variety. And because of that, we
feel that it nmakes a ot nore sense to not include it in
the mininmumso that the prices can adapt to the particul ar
conditions between a Class | handler and their suppliers.

Q Because if the $0.60 for balancing is included in
the base, it's essentially -- essentially a presunption
that every supplier is incurring $0.60 worth of bal anci ng
for every hundredweight of mlk they sell; is that right?

A That's correct.

Q And in your analysis, and the nenbers' anal ysis of
their own operations, suppliers aren't unifornmy bearing
$0. 60 worth of bal anci ng costs?

A. Suppliers aren't necessarily uniformy bearing
$0. 60 worth of bal ancing costs, nor are, frankly,
processors uniformy bearing $0.60 worth. Like, it -- it
vari es.

And so by renoving $0.60 fromthe base C ass |
differential, it should allow the narket to correctly
all ocate that $0.60 to the person who was perform ng those
bal anci ng services. And so in sone cases it -- it would
be the cooperative, in sone cases it may be farners
directly, in other cases it wuld be a fluid processor.

Q And have you heard of instances where these
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bal anci ng costs are, today, being paid for outside of the
FMMO system but on an individual relationship basis?

A. Yes, definitely. There's a |lot of exanples as far
as ways that the market is pricing and val uing these
bal anci ng services. And so exanples that | have heard a
| ot about include even-day receiving credits, as well as
investnents in raw ml|k storage both on the farmor at a
plant. So, like, the raw m |k storage thing is one where
you could see it being a cost borne by a farnmer directly
or you could see it as a cost being borne at a fluid
processi ng pl ant.

Q And so it's fair to say that MG s not operating
on the assunption that the marketplace will find a way to
account for this cost, because that's already happening
t oday?

A Yes. W believe that the market shows that it can
do this.

Q And then if you could ook to the third el enent,

pl ease, incentive to serve U ass |

A Yes. So the final -- the final elenent that we
exam ned was the incentive piece. And, otherwise, | |like
tocall it the attractant, but we -- the |anguage in order

reformis incentive, so | have changed ny ways.

And the presunption here that we still need a
pool -w de incentive does not hold today. W asked
Dr. Mark Stephenson to | ook at this elenment and hel p us
understand it, and he has a |ot of detail on that in his

testi mony, which will follow n ne.
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Fundanentally, what M G and its nenbers found was
that when it conmes to the incentive piece, in order for
Class | to get the mlk that they need for bottling, it's
very inportant to be able to reward suppliers directly.

Q And is that a function of the changing utilization
W thin the FMMOs?

A. Yes. Because Cass | is no |onger the dom nant
use, being able to directly conpensate your actual
suppliers as opposed to having an incentive diluted
t hrough the pool is, in the view of our nenbers, an
essenti al change.

Q But given that Cass | does need mlk, isn't there
arisk that if you reduce this price, the FMMO system
won't be able to ensure that Cass | needs are being net?

A. There is a lot of mlk out there. | think that
our nmenbers will have nore specifics to add on the
situations that they encounter and how they attract the
mlk that they need for their operations, and why they
believe that this change is aligned with both the program
as well as the marketpl ace.

Q And do you think Cass | utilization will continue
to drop in upcom ng years?

A. | do. And it's not to say that that's a 100% sob
story, because |'d |ike to believe, and | do believe, that
Class | sales could stabilize and will stabilize in the
future. But given the increase in overall m Ik supply,
and given the way that we use it today for manufacturing

uses, you know, |argely cheese, butter powder, fancier
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i ngredi ents than those but -- as well. And that --
because the denomi nator is getting bigger, even if

Class I's -- Cass | sales would have to grow so
dramatically that it just wouldn't be realistic to think
that the Class | utilization is going to neaningfully

i ncrease, even if Cass | sales do begin increasing again,
and even if Cass | sales, they don't increase, they just
stabilize, so --

Q And there's been a fair bit of discussion about
price inversions, driving the need to either maintain or
i ncrease Class | prices.

Do you believe that this change w Il inpact
significantly price diversi- -- price inversions or what
drives those?

A. So | would rem nd everybody of M. Schuel ke's
testinmony during Issue 4 on price inversions. And the
nost inportant factor to consider here is the spread
between Classes Il and IV as far as contributing to price
inversions. And quite frankly, the size of an increase
that woul d be needed to nake it so that Cass | prices
could prevent an inversion is dramatically high. At
points in time, it would make it so that even higher than
organi c prices, | mean, very, very high sone of the tine
when the spread is very w de.

Q And so is it your testinony that the Cass | price
is really not the right tool to use to address price
I nver si ons?

A. Class prices and Class | prices are not -- are not
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the right nethod for preventing price -- for preventing
price inversions. Cass | prices, that's not their role,
that's not their job.

| f you're concerned about price inversions, and
because price inversions are tied with depooling, | think
that there are other parts of the regulation that we
shoul d be | ooking at.

Q And if we could turn to your last slide, please.
And just to put a finer point on your earlier testinony,
it's MG s position that Proposal 20 shoul d be adopted
because the current Cass | differential is resulting in
di sorderly marketing, correct?

A. Yes. MG believes that in today's nmarket the base
Class | differential is contributing to disorderly
mar ket i ng.

Q And what do you believe the result of reducing the
$1.60 base Class | differential could be that woul d
benefit fluid processors in the industry as a whol e?

A. Reduci ng the base Class | differential provides an
opportunity to free up resources in ways that could
reinvigorate the fluid market. It could -- different
folks could use it in different ways, so | could see
situations where it's being used to nore closely link a
processor and their mlk supply. | could see situations
where it's being used to, you know, fund investnent in
i nnovative extended shelf |ife products. There's many,
many different things that could be done to help

reinvigorate the Class | market, and this $1.60 would hel p
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get that started.

Q And what role should over-order premuns play in
the Class | differential?

A. So over-order premuns are a nechanism They
allow Class | processors to directly conpensate their
suppliers. It neans that when you're providing a paynent
for a service, it's going to the person who is providing
you that service as opposed to being shared through the
nmechani sm of nmar ket -w de pool i ng.

Q And as discussed earlier with Ms. Hancock during
the Proposal 19 testinony, MG s Proposal 20 woul d not
reduce the Class | differential to zero in every county in
the country, correct?

A. No, it would not. The range of C ass |
differentials would be fromzero to $4.40 as proposed,
whi ch you can see in MG Exhibit 15B, which is
Exhi bit 449.

Q And that's what each -- Exhibit 449 refl ects what
the county-level differential will be for each county

under M G s Proposal 20, correct?

A Yes, that's correct. So if you | ook at the first
county in Al abama, Autauga, Al abama -- | apol ogi ze for
m spronouncing it -- the Proposal 20 effective

differential would be $2.20.

Q And so under M G s proposal, why keep the
county-level differentials?

A. Because there is a geographic elenent to the

prices. The prices are not the sane in every place around
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the country, and so we do think that it's inportant that
the price structure reflect that.

THE COURT: [|I'mgoing to ask you to spell Autauga.
Apparently you said it correctly.

THE W TNESS: Absolutely. Autauga, Al abanmma,
A-UT-A-UGA
BY MS. VULIN:

Q And so what do you expect the inpact of
Proposal 20 to be on blend prices?

A. Soinny witten testinony in Table 1 on page 9,
it shows MG s estimate of this change on the blend prices
in sumand by order, and we estimate that this would
decrease blend prices on the average across all of the
FMMOs by $0.43 per hundredwei ght, and these changes do
vary from a decrease of $0.11 to a decrease of $1.33.

Q And given the testinmony we have heard about the
i ncreased costs of m |k production and knowi ng that this
proposal would result in the blend price going down, how
would M G nenbers be able to ensure that the O ass |
market is -- is being served and that suppliers are
receiving the price needed to serve that narket?

A. So |l think it's inportant to renmenber that the
FMMO price, the Class | price, is the mninmmprice. And
| woul d expect that in many cases that over-order preni uns
are going to be filling things in. Probably sone pl aces
nore than others should Proposal 20 be adopted.

Q And you nentioned a little bit earlier, and | just

want to re-circle a little bit on this point, that it's
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inportant to MG nenbers that this -- that the over-order
prem uns or that conpensation for mlk be given to
directly to the suppliers that are serving that Cdass |
processor.

And why is that inportant?

A. So that's inportant to MG s nenbers for --
because, fundanentally, they want to conpensate the people
who are providing the services that they need to
adequately supply their plants. And one way to think
about it is -- a MG nenber recently stated that it
wasn't -- it wasn't like they were | ooking for a price
decrease, what they are looking is to change where the
noney goes. And so what is npbst inportant to the nenbers
is that the Cass | differential can be used to conpensate
t he people who are supplying themw th the mlk that they
are using in their plants.

Q And so if the purpose of FMM3s and the O ass
differential is to ensure service of the dass | narket,
given the realities of the marketplace today, the changes
of utilization, it's MG s position that those fluid needs
are best net by freeing up noney fromthe pool and being
able to direct it directly to suppliers?

A. Yes, it is MG s position that directly
conpensating their suppliers will nore effectively and

efficiently attract the mlk that they need for fluid

bottli ng.
Q And do you believe that Proposal 20 will have any
i npact or will support potential innovation of the
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shrinking Cass | market?

A. | do really hope that it will. |1 think that there
are a nunber of things that it can do. |It's interesting
because Class | is shrinking, the inpact on the pool is,

so the inpact on the blend is snaller than what it is when
you think about the $1.60 in the context of what it neans
for a Cass | handler. Because for that C ass | handl er,
that $1.60 is there. And so they can then -- and, you
know, it's a start. |It's a good place to think about
investing in things that can hel p you inprove margin,
ei ther through innovation or sinply by being nore
efficient, like inproving your IT systemfor your
war ehousi ng, lots of stuff.
Q Thank you very nuch
M5. VULIN: Nothing further, Your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norni ng, M. Keefe.
' m Ni col e Hancock with National MIK.

A. Good norni ng, M. Hancock.

Q | have got notes in a couple of different places,
so I'mgoing to do ny best to keep it organi zed, but bear
with me if | junp around a little bit.

Maybe a good place to start is with alittle bit
of your background. You own and operate your own

consulting firm is that right?

A Yes, that's correct.
Q And you work a lot with organic processors?
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A. Organic and others. | have both organic and
conventional clients.

Q What percentage of the work that you do in your
consul ting business is working with the organics or
specialty m |k products?

A Well, organic is just one formof specialty mlks,

and | would say that the majority of ny work is for folks

who are doing specialty products. It's not to say it's
100% Like, I -- I work with traditional HTST processors
as well, but nostly fol ks who are doi ng sonething on the

specialty spectrum not just organic.

Q Ckay. Organic being a subset of the specialty
spectrum but the totality of which makes up the majority
of the consulting work that you do?

A. | do a lot of consulting work for organic, as you
m ght i magi ne, given ny background, but it's not all of
it.

Q And were you part of MG s proposal for this
hearing that put forth a position to have organic mlk
t aken out of the Federal Order systemregul ations
al t oget her ?

A Yes. | was -- | actively participated in
devel oping all of the proposals that MG submtted for
consideration at the hearing. So we submtted proposals
regarding organic. W also submtted proposals regarding
assenbly and bal ancing credits. There were a nunber of
proposals that MG submtted, not all of which were

accepted for consideration at the hearing. Struggling to

2024
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find the right word there.

Q One of which was the proposal for organics to be
excluded fromregul ation by the Federal Order systenf

A Proposal 6 that M G submtted back in the sumrer,
that was not accepted for consideration at this hearing,
woul d have exenpted organic mlk fromthe pooling
provi sions of the FMMOs, but not fromthe m nimum pricing
provisions. The -- we had -- our proposal was to
structure that one such that, to be eligible for the
exenption, you would need to be producing certified
organic mlk, and you would need to be paying a price for
that certified organic mlk that actually exceeded the
Class | price, not -- so -- what one woul d expect woul d be
t he hi ghest of the m ni mum pri ces.

Q And -- and that proposal was not included in the
hearing; is that right?

A. That proposal was not accepted for consideration
at this hearing. The Secretary and AMS encouraged MG to
consider submtting -- resubmtting that for consideration
at a separate proceeding.

Q Do you -- do you believe that we need a Federa
Order systemat all for regulation of -- of dairy mlk
pricing?

A. | think that it is w dely-accepted within our
industry. | think that the system of mninmmprices
provi des value to many market participants, whether you
are on the producer side or the processor side.

And then | also think that the system as a whol e,
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| think that there are sone real values that having the
programin place provides for the market in terns of
i nformati on and transparency and things |ike that.

And that was actually one of the things that we
t hought a | ot about with respect to the organic proposal
that we submtted. One of the details, like, in the weeds
of that proposal was that that -- that the organic mlk
woul d remain subject to the Market Admi nistrator fees and
the like, to continue to facilitate the data and
information collection. Because we think that there is a
| ot of value to everyone throughout the nmarketplace with
all of the great info that we have.

Q Ckay. And so the Federal Order systemall ows for
the collection of that data and that transparency to the
i ndustry that you think brings value to the industry?

A Uh- huh.

Q Ils that a "yes"?

A. That is a yes. Thank you.

Q And so outside of the data collection and the
transparency into that data for the industry, do you
believe that there is value in the mninmmpricing and the
effect on pricing between the producers and the handl ers

that the Federal Order system offers?

A. | don't really think it's ny decision. |'ma
consultant. Like, I'"'mnot a dairy processor. |I'mnot a
dairy producer. Like, | help people understand the
regul ations. | help people understand where they fit in,

how they interact with them how to structure their data
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system so they can conply and report and all sorts of
t hi ngs.
But, you know, |I -- | don't produce mlk. 1'm not

a dairy farnmer. | don't process mlk. Like, | don't
manuf acture cheese. Like -- and so it's -- it's not --
it's -- it's not ny decision. It's -- it's -- and | think
that there -- | -- like | just said, |I think that there
are many things about our current systemthat are very
val uabl e.

Q And that being information gathering and data
transparency?

A I nformation data -- information collection and

reporting, which hel ps provide narket transparency, so

it's --

Q Ckay. | want to maybe just walk through a little
bit of your witten testinony, and |'mgoing to try not to
overlap where it -- it does overlap with your presentation
that 1'lIl cover separately.

But let's start with, if we go to page 3 of
Exhibit 447. This is your witten testinony?

A Yes.

Q And you have offered a substantive opi nion about
why you believe that the first three elenents that were
used to set the differentials in order reformwere -- are
no | onger necessary; is that right?

A Yes, | have.

Q Ckay. So there are tinmes in which you do offer

your perspective and opinion of the Federal Order system
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and that was the exanple that |I'mjust including right
now.

A. Yes. And | would point out that this is a nmuch
narrower opinion. This is about the base C ass |
differential. You were asking a nmuch | arger question
about the system To ne, that's what | was hearing.

Q And if | want to cross-reference this just so |'m
tackling two birds with one stone here, if | |ook at your

2024

presentation on Exhibit 450, on slide 2, you have provided

a summary on page 2 about those four elenents, the first
three of which are what MG is proposing are no | onger
rel evant or needed in differential s?

A. The first three of which -- yes. And then the
fourth one woul d be the geographic conmponent. And, you
know, as | stated during ny testinony, we do actually --
M G believes, and |I believe, that one of the things that
is inmportant and val uable today is this geographic
conponent, these relative prices, so --

Q Ckay. And so that's nunber 4 that's on page 2 of
your Power Poi nt ?

A Uh- huh. Yes, it is.

Q And -- and so you do believe that there's a

geogr aphi ¢ conmponent that should continue on, and that is

based on what's -- what's being, under M G s proposal,
utilized fromthe USDSS -- or fromthe nodeling results
fromDr. Stephenson?

A. Under M G s Proposal 20, we did not propose

changi ng the county-level -- the county-Ilevel adjustnents
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fromtheir current |evels. You know, | have tal ked a
great deal about the USDSS nodeling and where | think that
that can i nform should the Departnent choose to go in a

di fferent direction.

Q And so that, w thout naking any additional changes
to the county-by-county, you understand that -- that those
i nputs were just updated at |east up to 2016 based on
Dr. Stephenson's nodeling results?

A. So the -- are you asking nme about the nodeling
that Dr. Stephenson did for MG on the fluid incentive or
are you aski ng about the nodeling that was done for
Proposal 197

Q Yeah. That's fair. |I'mjust trying to clarify.

| nmean, earlier when you were talking in your
rebuttal about Proposal 19, you had said that you do think
it's appropriate that there is sone updates that happen,
and |"'mjust trying to clarify, are you -- is it MG s
position, then, that the nodeling results should be
updated in any way or are you just saying you believe that
the base differentials of $1.60 should be elim nated?

A So we believe that the Class | differential should
be updated, and M G does not believe the Cass |
differentials need to be increased. Updating doesn't
necessarily nmean going up. And the -- in particular, we
believe that the three elements of the base O ass |
differential should be decreased. And then when you get
to the county-level |ocation adjustnents, | think that

t hat question gets nore conpl ex.
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Q So can you describe for us the process you went
t hrough in order to reach that conclusion? D d you have
any kind of industryw de neetings or conduct any kind of
studi es or anal ysis?

A So the group conducted a fair bit of study and
analysis and a |l ot of discussion last spring. W did
participate in nmeetings hosted by I DFA to explain our
i deas to a broader audi ence, and then we al so partici pated
in the informati on session and the |ike, when we were --
after everyone had submtted proposals, so --

Q The informati on session hosted by the USDA?

A. Yes, hosted by the USDA. Thank you.

Q Ckay. | want to back up and tal k about what --
what work you did do.

When you said that the group conducted a study and

an anal ysis, when you say "group," which group are you
referring to?

A. So I'mreferring to the MIk Innovation G oup, so
nysel f and the nmenbers. And then we, as a group,
presented our ideas to |DFA for consideration of nore a
br oader network of people than just the M G nenbers.

Q When were you retained as a consultant to perform
this study or work?

A. W -- early. No. I'mtrying to renmenber if it
was the fourth quarter of 2022 or the first quarter of
2023. So let's call it the winter of 2022/2023.

Q Approxi mately a year ago?

A. About a year ago.
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Q Ckay. And it was MG that retai ned you?

A. |"mactually retained by Davis Wight Tremaine, so
M. English's law firm and the nmenbers of MG

Q Okay. You understand that in Davis Wi ght
Tremaine's retention of you, that it was on behalf of MG
and its nmenbership?

A. Yes, | did.

Q And you were retained to do what? Wat was the --
what was your understandi ng of the scope of what you were
retained to do?

A. | was asked to help the group eval uate what were,
at the tine, discussion docunents and the |ike that had
started circulating within the industry about various
pri ce changes and what their inpact would be specifically
with respect to Class |, Iike a focus on fluid mlk, as
opposed to, you know -- as opposed to thinking about,
like, the price survey or sonething |ike that.

Q Was it -- was it specific to Class | differentials
or broader than Cass | differentials and went to the
total Cass | pricing?

A The group was very nuch -- at the beginning, the
group was very much focused frankly just on the health of
Cass | and how Class | interacts with the orders, and
what -- what changes could be nade to nake it work better
for fluid mlKk.

Q Ckay. And so you said that the group conducted a
study and an anal ysi s.

Can you describe for nme the study that was
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conduct ed?

A. So we broke apart -- lots of reading. So quite a
| ot of | ooking at the order reform docunents, considering
what the -- what was said with respect to Class | prices
at the tine of order reform and then thinking about,
okay, does this -- how does this work in today's
mar ket pl ace? Has sonet hing fundanmentally changed or is
sonet hi ng not changed? And, you know, we went through
each piece of it over a few nonths.

Q And when you say "we," you are tal ki ng about you
as the consultant, along with the nenbership for MG?

A. Mysel f and the M G nenbership. And we were

| ooking at nore than just the Class | differential, we

were | ooking at -- we were | ooking at how C ass |
interacts with the orders in a nore -- froma higher-1evel
perspective than -- than just, like, the $1.60, than just

this one proposal that is under consideration at the

hearing and that we're tal king about today.

Q And what anal ysis was conducted with -- with that
group?
A We | ooked at -- gosh, we | ooked at |ots of

different things. W |ooked at people's experiences
around bal ancing. W | ooked at people's experiences
around supply. W |ooked at many, many, different things.
It was pretty w de ranging.

Q And when you say "we | ooked at people's

experiences," you nmean the nenbership or the group that

you were working with to evaluate that study and anal ysis?
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A. Yes. And so sonetines we would do things, like,
you know, a little mni internal survey, and, |ike,
everybody would provide information, like -- then | would

gather it up, and protect people's identities, and then we
woul d talk about it after it was anonym zed, stuff |ike
t hat .

Q And do you know i f any cooperative nenbers or any
cooperatives were invited to join those groups?

A. So one of MG s nenbers is Organic Vall ey CROPP
Cooperative. And so, yes, CROPP is a co-op and is
definitely a nenber.

Q And | should have clarified. Do you know if any
non-M G cooperatives were invited to join that study or
anal ysi s?

A | don't believe so.

Q Do you know if any National MIk nmenbers, who were
not also MG nenbers, were invited to join, assum ng that

there is any overlap, but do you know if any National M1k

menbers would -- were invited to join that study or
anal ysi s?
A Most |ikely not, but maybe. | nean, you know,

quite honestly, it's a group. And | wouldn't be surprised
if folks reached out to their coll eagues, you know, so --
Q Not that you are aware of, though?
A Not that |'maware of. But | do think that we
were working on things, and it was w dely known.
Q Ckay. And do you know how many nenbers M G has?
A M G has ten nmenbers.
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Q So easy to know who is in the room is that fair?

A. Rel ati vel y.

Q Anyone that you can think of outside of the MG
menbership that was invited to that -- to those group
studi es or anal ysis working sessions?

A Well, as you can see fromsone of the information
that | have provided during the hearing, allies outside of
t he group have participated in sone of MG s work. So,
for exanple, there were non-M G nenbers who provi ded data
for the conponent survey back on |Issue 1, when the weat her
was the opposite of today.

Q How about with respect to Proposal 207

A. | don't recall anything specifically with respect
to Proposal 20. But it's -- Proposal 20 is a little |ess
guantitative than sone of the other work that | did for
t he group.

Q Wth respect to the other proposal s?

A. Yeah, with respect to, like, the work that went
into eval uating the conponent issue, that was, you know,
very data-intensive kind of thing.

Q Ckay. And then |I think you said that your process
after you did your -- your -- your MG study and anal ysi s,
then you presented that to | DFA at a neeting?

A Yes. |DFA asked -- nost of the nenbers of MG are
al so nenbers of IDFA. | don't know if it's 100% overl ap
or not. I'mjust not that far into the weeds of
everybody's business. And so IDFA, in the spring, held a

series of neetings where they asked people to present
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their ideas around FMMO changes, and so M G was one of a
nunber of people who presented ideas to | DFA s nenbership.

Q Ckay. It was an outward presentation, not an
i nformati on-gat heri ng sessi on?

A. Yes. And then what | would say is that as people
becane nore aware of what we were working on, then you
start seeing, like, information going the other way, too,
you know.

Q And -- and | think that you said this earlier, but
just to include it within the section here that we're
tal ki ng about on the work that you did in order to cone up
with the Proposal 20, you didn't do any kind of
i ndependent county-by-county anal ysis, just because, as
you described earlier, there were |logistical constraints
that didn't allow you to do that?

A. That's correct. This was very nuch considered --
yeah. W |ooked at the base Cass | differential because
that was within -- it was an achievable thing for us to
| ook at and evaluate and conme up with a proposal that the
group coul d support.

Q |f we are on page 3 of Exhibit 447, your witten
testinony, you -- and this corresponds wth page 2 of your
Power Poi nt presentation in 450 -- that |ooking at the
el ement nunber 1, the conpensation for G ade A status,
when you were doing that research and a | ot of reading as
you described it, when it cones to that $0.40 per
hundr edwei ght conpensation for G ade A status, it wasn't

just conpensation for converting Gade Ato -- or Gade B
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to Gade A, was it?

A. So there's a -- on page 3 of ny testinony you can
see that | wote that it's not just the cost of
conversion, it's also related to maintaining Gade A
stat us.

Q And you understand that's maintai ning Gade A
status at the farmlevel ?

A. Yes. Maintaining Gade A status at the farm
level. And -- and like | stated earlier, to ne, there's a
doubl e-counting i ssue here, that the -- because --
especi ally when you think about the mai ntenance piece of
it, because all of the mlk is G ade A -- for the nost
part, 99%plus -- and so it's there. And when you incl ude
it again in the Class | differential, you are asking
Class | to pay for it tw ce.

Q Wiere is it paid for the first tine?

A. It's paid for the first tinme in the

mar ket -cl earing prices for the manufacturing classes, and

those -- and the Class | prices are built -- the price
formulas build Class | atop of the prices for |1l and I V.
Q Are there any parts of the Cass Ill or IV

formul as that specifically conpensate dairy farmers for

mai ntai ni ng the Grade A status?

A. That's -- not directly like that, no. That's --
it's -- it would be inplicit within the way that the --
the Class Ill and IV fornmulas are very different than
Class |, because those are end product price formulas. So

it's just not the same structure.
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Q And Cass | is the only class that actually
requi res Grade A standards?

A. Most dairy products today, like, nearly all of
them are -- dairy processors, no matter the class,
require that their suppliers provide Gade A mlk to them

Q "' mnot tal ki ng about market forces, |I'mtalKking
about under the Federal Order system

Is it true to say that the Class | is the only
Federal Order-required G ade A m | k?

A The requirenment for Gade A mlk would be rel ated
to the sanitary standards, and so |I'mjust struggling a
bit because I'mtrying to think about, like, all the uses
of mlk, and, |like, are there any of the products in the
ot her classes where it's required that, like, a product in
Cass Il be made with G ade A, and actually there would
be. Because -- so the fluid creans in Cass Il also have
to be made with Grade A mlKk.

Q Ckay. And if we tal k about market forces, it's
true that under current market conditions, that the fluid
mar ket buyers often require sonmething well in excess of
the Gade A requirenents; is that right?

A Peopl e definitely have receiving specification and
standards, quality specifications and standards for their
mlk, and they are -- and, yes, many people woul d consi der
just the G ade A status to be a |low bar, a m ni mum hurdl e.

Q And all of the clients with whomyou work as a
consultant, they all have requirenents that are in excess
of Grade A, don't they, for their fluid mlKk?
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A. Yes. |'mnot aware of anyone that would be right
on the G ade A standard.

Q In the study and anal ysis that you did in com ng
up with Proposal 20, what cost study did you do in order

to calculate what it costs to naintain G ade A at the farm

| evel ?
A. | did not |ook at the cost of nmintaining Gade A
at the farmlevel. Wat | |ooked at was whet her or not

Class | should be asked to pay for that again.

Q So you asked the M G nenbership whether they --
whet her they shoul d be asked to pay for the cost of
mai ntai ning Gade A m | Kk?

A. No, | didn't. Well, the discussion that we had

was a very -- around Grade A, it was a very -- it was a
di scussion that only an accountant would love. It was a
great deal of discussion around when -- when is sonething

doubl e-counting and when is sonething not doubl e-counti ng
and - -

Q So is it fair to say that when you are descri bi ng
doubl e-counting for the cost of maintaining Gade A
status, you are talking about, it's already enbedded in
t he manufacturing mlk class, and so you don't need to pay
for it again in Cass |?

A Yes.

Q And - -

THE COURT: That answer was "yes"?
THE W TNESS:  Yes.
THE COURT: Thank you.
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BY Ms. HANCOCK:

Q

And so you are saying that the market conditions

2024

have already naturally taken it into account for purposes

of establishing it in the Cass Ill prices, for exanple,

and so t hat

A

are. |

Yes.

is essentially the market

That is a fair sunmation of ny perspective.
THE COURT: Ms. Hancock, please renenber where you

want to take a ten-m nute break. | would |ike

everybody to be back and ready to go at 11:55. 11:565.

Q

cont ext,

(Wher eupon, a break was taken.)
THE COURT: We're back on the record at 11:58.

Ms. Hancock, you may resune.
M5. HANCOCK: Thank you, Your Honor.
BY MS. HANCOCK:

Ms. Keefe, just to kind of put it back into

when we -- right before the break, | think our

| ast subject that we were talking is that you feel

confident that market forces can control or govern in a

way that wl|

t hat fai
A.

r?

Yes.

set prices where they need to be set; is

believe that the market forces can

continue to help the market function.

Q

And - -

and t hroughout your testinony and your

presentation that you gave earlier today, you gave sone

has renedied itsel f?

exanpl es of that, including how over-order prem uns can be

used when necessary to nove Class | fluid mlk where it

needs to go when it needs to nove there?

A

Yes.
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Q Do you know, as you sit here today, whether
producers can rely on over-order premuns to cover all the
costs that it takes to maintain Gade A m | k?

A. | don't believe that producers need to rely on
over-order premuns to conpensate with respect to G ade A
m | k.

Q And you didn't do any of that analysis in the
wor kup that you did for Proposal 20, did you?

A. Wi ch anal ysi s?

Q You didn't analyze to what extent over-order
premuns are used to supply the Cdass | fluid mlKk
mar ket s?

A. | did not. We were very -- throughout MG s work,
we were very, very conscious of antitrust concerns around
pricing discussions, and especially around discussions
Wi th respect to over-order premuns, and so | did not
undert ake, |ike, a survey of over-order prem uns or
anything |ike that.

Q As you sit here today, do you have an estimate of
t he extent which over-order premuns are used in the
G ass | market?

A Over-order prem uns vary around the country. They
vary in magnitude. They are nore inportant in sonme places
than others. But as you will hear fromM G s nenbers,
over-order premuns are a repeated thene for each and
every one.

Q Ckay. And do you know what percentage of the

Class | market the ten M G nenbers represents?
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A. | don't recall that nunber off the top of ny head,
"' msorry.

Q Less than 50%®

A Certainly less than 50%

Q Less than 20%®

A Maybe right around 20% but I"'mnot -- | -- it's
been a long tine since |I've | ooked at that nunber, and I
just can't renenber it off the top of nmy head.

Q There woul d be no way to know whet her over-order
premuns in the future would be able to -- to conpensate
producers for servicing the Cass | market, would there?

A. We can't know the future. But people who care the
nost about nmaking sure that they have enough mlk for
their bottling needs, in ny view, are Cass | processors,
and so if they were concerned that this change would | ead
to a shortage of supply for them M G would not have
proposed it.

Q Do you know when the -- when the AMAA was
originally enacted, if Cass | processors had an incentive
to -- to take care of producers at that tine?

A So the AMAA was enacted in 1937, and I'mgoing to
defer to Dr. Stephenson on the history of the Act and al
of those sorts of questions.

Q One of the other -- one of the other points that
you make in your presentation is that if you -- if the --
if the market allows over-order premuns to be paid, then
it would -- it would nmake the paynents reach the producers

who are actually producing that mlk; is that right?
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A. Yes. The -- there are tinmes probably where |
should be a bit nore precise in ny | anguage around this.
So with the orders, producer mlk can be either directly
froma producer froma dairy farnmer. But producer mlk is
al so cooperative-handled mlk, and so when |I'mtalking
about the producer mlk that supplies Class I, |I nean all
of the producer mlk that supplies Cass I.

Q Ckay. And that includes at the farmlevel ?

A Yes.

Q And if -- we could reference it, too, because if
you | ook at Exhibit 450, your PowerPoint presentation, if
you turn to page 5 under the incentive to serve U ass |
t he $0.60 a hundredwei ght, that third el ement that you --
your proposal is to elimnate fromthe differentials -- or
fromthe base differentials, the second bullet point there
you say, "Conpensation needs to go directly to the O ass |
suppliers.”

That's what you understood we were just talking
about ?

A Yes.

Q And you understood that one of the principles
under the Federal Order systemis to pay producers w thout
regard to the end use of their mlKk?

A Yes, | understand that. That -- and what we are
suggesting here is that for this portion of it, it would
be better to not be shared through the pooling nechani sm
that it should go directly.

Q Directly to the farmthat's producing m |k that
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woul d be used for fluid mlk purposes?

A. Directly to the supplier. So whether the producer
m |k was cooperative or a dairy farnmer. |It's not -- and
so it's direct on the producer ml k.

Q And this is, again, reinforcing your principles
that you would think it's better to |l et market forces
di ctate the novenment of m | k?

A Yes.

Q And so I'mgoing to go back to one of ny first
guestions, that if we're here to -- and you believe that
mar ket forces can dictate the novenent of mlk, then other
than data collection and transparency into what's
happening in the market, why have a Federal Order systen?

A. We have a Federal Order system because dairy
farmers have asked the Secretary to enact it. And if
dairy farnmers want it, that's good enough for ne. Like,
it can exist. It should exist. If they want it, then,
yes.

Q And if we take your proposal then to fruition
what you are really saying is if the dairy farners want
it, we'll have it for purposes of data collection, but we
want the market forces to really govern the pricing
provi si ons?

A. Your -- | nean, your question is very broad. |
nmean, the pricing provisions are way bigger than just
Class | differentials. So, yes, with respect to C ass |
differentials. But, | nean, there's a lot nore to FMVD

pricing than just the base Cass | differential.
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Q Sure. So maybe it's good when it cones to setting
Make Al l owances, but not when it's good for setting
differential s?

A. | nean, | don't want to opine on end product price

formulas. That's, you know, not what |I'mhere to talk

about .
Q Ckay. Let's -- let's turn to -- you have Table 1
in your testinony. | have to find it again really quick.

And | am |l ooking for the table on blend prices.
THE COURT: Page 9.
M5. HANCOCK: Thank you, Your Honor.
BY MS. HANCOCK:
Q And it's my understanding, as | read your position

on elimnating the cost of balancing, that you believe

that those -- those costs are already sonetines paid by
other parties. |Is that -- or a variety of parties |
guess.

A. Yes, a variety of parties.

Q And, again, that woul d be another place in which
you believe that narket forces will drive the coverage of
t hose bal ancing costs on its own forces, and we don't need
the Federal Order systemto build in a cost for bal anci ng?

A. Yes, absolutely. And in particular, | think that
that el enment that the market has shown that there are a
variety of different solutions, and so that -- that is
particularly ripe for re-evaluation today.

Q And as you understand it, the current

differentials have $0.60 a hundredwei ght built into those
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differential prices now for bal ancing, and even with that
$0. 60 a hundredwei ght built in, nmarket forces have still
driven that shift -- that shifting of those costs to other
| ocations?
| dropped ny pen, so | mght have distracted you
there. Sorry.
A. Coul d you repeat the question?

Q Yeah.
A. Thank you.
Q Under the current differentials, you understand

that there's a $0.60 a hundredwei ght included from Feder al
Order Reform for bal ancing costs?

A Yes.

Q And with that $0.60 a hundredwei ght that's
currently built in, even with that built in, market forces
have created situations today in which additional
bal anci ng costs are borne by other parties?

A. Yes. It is -- today there are bal anci ng services
bei ng provided to the market by a wide variety of parties
in alot of different ways.

Q So if we don't even tal k about who is paying for
it, have you done a study or an analysis to determ ne how
much it costs to bal ance?

A. So a great big, like, study or research paper
that's going to go out in a peer-reviewed journal, the
answer to that question is no.

But the smaller question as far as a | ot of

research and di scussi on around various bal anci ng costs,
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and who's performng the service and why, and what's --
what -- the service they are performng, |ike, and how
much does it cost themto do that, yes, we | ooked at that
extensively as a group.

Q And how nmuch did you estinmate on the work that you
| ooked at as a group that it costs to bal ance?

A. What we saw was, frankly, a very w de range and,
you know, above and bel ow the $0.60. And so one of the
things with the $0.60 there, to ne, is that sonetines sone
of that $0.60 belongs with one party, and sonetinmes part
of it belongs with sonebody else. Sonetines it's way
bi gger; sonetines it's way smaller. [It's -- what we saw
was a |lot of variability.

Q What's the range?

A. | don't want to speculate that on the fly.

Q And |'m not asking you to speculate. You said
t hat you conducted a study and an analysis, and then |
asked if you had studied the bal ancing costs and you said
yes.

So |'"mjust saying, based on the study and
anal ysis that you did, what was the range of the bal anci ng
costs that you observed with MG s nenbership?

A Anywhere -- small, so, like, $0.25 type of thing
t hat sonebody was taking on, to very large, like, dollars
per hundredweight. So it -- a very w de range.

Q And when you say that soneone was "taking on," are
you tal king about that M G s nenbershi p was absor bi ng?

A Yes.
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Q Ckay. And so this is sonething in addition to
what they are already paying that's built in to the
differential s?

A Yes. And it's -- the way that the $0.60 is built
into the differential, there's this assunption that it's
happeni ng, that bal ancing is happeni ng the sanme way, |iKke,
all the time. And the biggest -- ny biggest takeaway was
actually that there is a nyriad of solutions and services
and activities, and there was -- there's just a | ot of
variability there.

Q Ckay. And that can run throughout the whole
supply chain where those costs could be incurred.

A Yes.

Q And you have listed sone here that go fromthe
farmlevel all the way through to the processors; is that
right?

A. Yes, | have.

Q And you said -- and in your Exhibit 450 in your
Power Poi nt presentation, you said that -- you reference a
raw m |l k storage at the farml evel.

Do you renenber tal king about that?

A Yes.

Q And so that would actually be a cost of -- that
the farmwoul d have to incur itself; is that right?

A Yes, it would be.

Q And not even sonething that -- that the
cooperative would incur, but sonmewhere all the way down to

the | evel where the cows are being m |l ked?
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A. Absol utel y.

Q And then it goes all the way through to the
finished goods that are paid by the ultinmate consuner, or
by the ultimate sale to the retail outlets, for exanple?

A Yeah. | -- | don't think I'd tag consuners with
havi ng responsibility for bal anci ng.

Q You said finished goods at the warehouse.

Are you tal king by the processors?
A Yes.
Q Ckay. And -- and so when you were working with

your nenbership at MG and you said it could range up into

the $2 range, that variability can be seasonal; is that
fair?

A The variability can definitely be seasonal. And
MGs -- there are 11 witnesses to follow ne on

Proposal 20, and MG s nenbers have a | ot nore specific
information relative to their context and their
experiences that | think would be infornative here,
like. ..

Q And I'mjust trying to dig through the surface
about what you're testifying to. So when you say that you
believe that those costs aren't necessary, |I'mtrying to
figure out what costs of balancing in the work that you
did, did you determ ne were no | onger relevant to be
including in the Class | differentials?

A So ny conclusion and the -- ny conclusion and the
group's proposal was that the $0.60 for market bal ancing

in the current base Cass | differential should not be
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I ncl uded anynore because of all of the different ways that
bal anci ng happens t oday.

Q Ckay. So if | just maybe put a fine point on it,
you are just saying the market conditions will take care
of itself in putting those costs where they need to be
al | ocat ed?

A Yes. And | would add that it will not be 100% of
the time that it -- that that $0.60 belongs with a
processor.

Q You are saying that if it needs to be at the farm

level, that will be paid for in those over-order prem uns?
A. If it needs to be at the farmlevel, it wll be in
over-order premuns. |If it needs to be, you know, with

the producer mlk, it's going to be on over-order

premuns. |If it's going to be at the processor |evel, you
know, there could be a credit on over-order prem uns.
There's a lot of different ways that it happens. And |
know t hat our nenbers are prepared to talk about that, and
their testinony covers these -- this topic.

Q Ckay. So you just trusted the nenbership that you
worked with at MG that if it was needed to be paid, that
it would be paid through those over-order prem uns?

A. In nmy experience, with ny clients, MG and
ot herwi se, when -- when over-order prem uns are
negoti ated, they are paid.

Q And you have been here throughout a good chunk of
this hearing, and you have heard nunerous producers and

cooperatives testify; is that fair?
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A. Yes, that's fair.

Q And have you heard themtestify about how
over-order premuns are not so easily negotiated from
their side of the |everaged bargaini ng power?

A | have heard that testinony.

Q Any reason to believe that they are not being
trut hful or honest when they say that?

A Definitely not. | think that it will be
instructive and informative for the record to hear the
ot her side of that negotiation.

Q And -- and | think, in total, you are -- you say
that by elimnating each of these three elenents, so
elimnating the $1.60, you are allow ng the market
conditions to take over and govern the pricing; is that
fair?

A. To take over and govern the base C ass |
differential, just that first $1.60.

Q And if instead those are increased, you are
worried that it will create overproduction of m|lk?

A. We are concerned that price-enhanci ng changes
woul d | ead to oversupply.

Q What study or analysis have you done or been

involved in that woul d suggest that increasing the prices

woul d i ncrease the mlk production nore than what demand
woul d require?

A. | reached that conclusion based on -- just on ny
experience in the industry and, you know, basic economc

principles. There's no great big study there.
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Q |s there any study at all?
A. There's a | ot of know edge anbngst nyself and our
group regarding, you know, how -- how dairy production

responds to changing prices, how farmm |k supply responds
to price increases.

Q Ckay. And I'mgoing to get to that in just a
second. But before | get to the actual experience and
wal ki ng down that path, |I'mjust wondering, you said there
is a study.

| s there any actual study on that that you are

awar e of ?
A No.
Q Ckay. So when you tal k about we have experience

with it, can you tell ne any situation where an increase
in differentials, where the price for Cass | fluid mlk
has resulted in an overproduction of m|lk?

A. So those statenents, |I'mrelying on just basic
econom ¢ principles of supply and demand. And it has been
a long tine since Class | differentials have changed. You
know, outside of the Southeast, it hasn't happened since
order reform

The cl earest signal, actually, that | can show you
in the marketplace, or point to, is if you |look at the way
that the farmm |k supply has reacted to changes in the
val uati on of conponents over -- since order reform and as
fat has becone nore val uable, as protein has becone nore
val uabl e, that you see increases in the production of

t hose conmponents. Like, people are responding to the
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mar ket si gnal s.

Q And that's because there's a buyer for that mlk
is that right?

A. That's because there's a buyer for that mlKk.

There have al so been tinmes where, you know,
there's a lot of, you know, kind of |ike boom bust tim ng
i ssues sort of thing within our dairy markets where prices
will go up, nore mlk cones on, it turns out to be too
much, the prices go down, m |k supply contracts sone. You
know, there's a give and take there.

Q So I"mjust trying to figure out -- let's say
Class | differentials are increased as National M1k
pr oposes.

What's the scenario that you can envision that
woul d cause too nuch extra Cass | mlk to be produced?
Doesn't there have to be a buyer on the other side in
order for the producer to sell that mlk?

A. So what happens is the mlk comes on, and it's
per haps nore than what's needed, and then we see prices in
t he manufacturing classes decline, and the mlk w nds up
bei ng used for sonething that -- it's not like it goes
down to zero value, but the price is no |longer as high as
it once was, and supply and demand, you know,
re-equilibrates.

Q Well, in that scenario, that would al so reduce
Cass | prices, right?

A | suppose it woul d.

Q Ckay. So I'mjust trying to figure out, if
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there's no buyer for nore Class | mlk, why is there going
to be an overproduction then?

A. We have seen over the years, dairy producers
respond to higher prices by increasing production. And
there's other reasons why production changes at the farm
| evel, but certainly the influence of pricing can't be
i gnor ed.

Q And, you know, cooperatives, for exanple, if, you
know, they are obligated to take their nenmbers' mlk, they
can i npl enent base/ excess prograns?

A. Yes, they coul d.

Q And if you are not in a cooperative, you can just
not buy it as a processor, right?

A. You could match your supply. There's -- sone
cooperatives have quota systens. There's a nunber of
di fferent sol utions.

Q And you say throughout your testinony, and one
exanple is on page 6 -- well, this one is related to
bal ancing costs. You say that it can create disorderly
mar ket condi tions.

| " m wondering how t hose disorderly market
conditions are created?

A. Can you tell me where you are on page 67?

Q Yeah. This one is the last -- the first sentence
of the |ast paragraph on that page.

A. So the -- so when bal ancing costs are built into
the mninmnumprice, it creates disorderly marketing.

Q Yeah. How does it create disorderly marketing?
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A. So | think that it is disorderly when we are
asking people to performa service and not conpensating
themfor it, or requiring that they conpensate soneone for
a service that they aren't getting. And both of those
t hi ngs happen.

Q And in this exanple, in referring to bal ancing,
you are tal ki ng about because other parties m ght
negoti ate paynent in another way outside of the Federa
Order systenf

A. | believe that's where | was at in the preceding
paragraph. The statenent follow ng the sentence that we
were just talking about is in the first instance that
nmeans Cl ass | processors are paying for bal anci ng services
that they may not be receiving.

In the second instance, being forced to pay into
t he pool generally for balancing | eaves Cass | processors
with fewer resources to pay their direct suppliers
over-order premuns related to bal anci ng.

So | was trying to talk about both sides of it
t here.

Q So all of the balancing costs that are not built
into the Class | price are optional.

Those are -- those are contract negotiated prices;

is that fair?

A They are negotiated prices. | don't think the
market is optional. | nean, you have to neet -- you have
to -- you have to pay -- you have to pay for what you want
to get, like...
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Q Right. [|'mjust saying, to the extent that it's
bei ng doubl e-counted, it's because sonebody's negoti at ed
an addi tional anmobunt to cover those bal ancing costs; is
that right?

A | think that that's one way to look at it. |
thi nk that sone of our nmenbers would | ook at it maybe
t hrough a different |ens.

Q Meani ng they feel forced to pay for those costs
because of the bargai ning power on the other side of the
t abl e?

A. No, not so nuch a bargai ning power thing. More,
actually, that there are tines when -- and we heard
actual ly producer testinony about this back in Qctober.

A California conventional producer tal ked about
why he stopped shipping directly to a Class | processor
and changed handl ers, because of the disincentives and
pricing issues related to pooling all of this $1.60.

Q So on that same page, on page 6, the prior
par agr aph, the second to the | ast sentence, it says that,
"The Class | processors are effectively paying for
bal anci ng tw ce, once diluted through pool paynent.”

That's through the Federal Order system is that
right?

A Yes.

Q "And then a second tine to the producers actually

supplying the mlk to the fluid plants.”
You nean through a negotiated contract price?
A Yes.
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Q And it's that double paynent that you are saying

in the next paragraph creates that disorderly marketing?

A. That's one exanple of it.
Q Ckay.
A There are others.

Q And sticking with this exanple that it's not the
Federal Order systemthat's creating that situation, it's
t hat secondary-tiered negotiation of the contract price to
pay it -- the balancing costs, that's creating that
secondary paynent; is that right?

A. If you -- if you consider the -- if you consider
the FMMO base Class | differential as the first, then the
other will have to be the second.

Q Ri ght. Because the Federal Order systemis the
mnimumprice; is that right?

A. It is.

Q So it has to be the first, right?

A. | woul d think, yes.

Q Ckay. And so it's not the Federal Order system
that's creating that disorderly marketing, it's just your
perception that in negotiating for additional over-order
prem uns that cover those bal ancing costs, that that's
sonehow doubl e di pping and creating a disorderly market
condi ti on?

A. | think that it is disorderly to ask Class | to go
above and beyond. And, like, this is an exanpl e of
continuing to ask Class | to go above and beyond.

Q Well, isn't this sonewhat inconsistent wth what
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you have already said, that the market's going to take
care of itself, if you are saying that now by negoti ati ng
a bal ancing cost on top of what's already built in to the
Class | differential it's creating a disorderly market
condi ti on?

A | -- 1 don't think so.

Q Ckay. Let's turn to page 8 of your testinony in
Exhibit 447. Under Section C there you say that "the
solution for a failing Cass | market is less regulation.”

Do you see that?

A Yes.

Q And so you nean |l ess regulation in the Federal
Order systenf

A. So | nmean less of the price being covered in the

m ni num you know, less of it being in the fully-regul ated
m ni mum pri ce.

Q And in reducing the $1. 60 base C ass |
differential, you state that "it will |leave Cass | narket
in a better position"?

A. Yes. | think that reducing the C ass |
differential will provide necessary resources for O ass |
to help turn the tide on declining sales.

Q Ckay. And | think you described earlier that it

woul d allow Class | processors to be nore innovative as

well; is that right?
A It's -- it's one step init.
Q Meaning it would allow themnore dollars in -- in

their budgets in order to allow them opportunities to
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explore how to be nore innovative within the fluid market
sector?

A Yes.

Q And | think you, based on your cal cul ations, said
that that's about -- it ranges between $0.11 a
hundr edwei ght and $1. 33 a hundredwei ght dependi ng on the
jurisdiction?

A. That woul d be the inpact on the blend price. The
impact on the Class | price is uniformy $1.60. The
Class | priceis only -- the Class | is only going to be
applied to the dass | mlk in the market, whereas the
uniformprice is going to be inpacting all of the pool
m k.

Q And so that to the extent that it would all ow
Cass | fluid mlk handlers to be nore innovative, it
woul d cone at the costs paid to producers?

A. Producer prices, if Proposal 20 is adopted,
producer prices would go down.

Q So to the extent that Proposal 20 by MGis
designed to incentivize innovation by fluid mlk handlers,
that is comng at the costs of the reduced paynent to
producers?

A What reduces is the calculation. So what reduces
is the regulated m ni num price.

Q So ny question was, to the extent that Proposal 20
results in a decrease in the Class | price that's paid,
and you gave the blend price cal culation range of

somewher e between negative $0.11 and $1.33 a
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hundr edwei ght, that cones out of the pockets of producers?
A Yes.
Q Do you believe that the producers shoul d shoul der
the costs of the fluid mlk handl ers' innovation?
A. | believe that the -- that we should provide a
systemthat allows the market to incentivize nore
i nnovation in the fluid space.
Q And who is going to subsidize the dairy farmers to

be nore innovative with respect to their production?

A. That's a rhetorical question.

Q Can you answer it?

A. | think that fundanentally the FMMOs are a system
of regulated mnimumprices. And, frankly, | would hope

that dairy farnmers |ook to the market and price
negotiation to get the paynents necessary to fund their
own i nnovati ons.

Q And if the dairy producers lack the |everage to
negotiate that, as they have testified to being unable to
get over-order prem uns that cover their costs, other than
t hrough the m ni mum pricing nechani sns afforded by the
Federal Order system are there any other options that
t hey have?

A. Well, | heard the testinony from cooperatives and
producer w tnesses regarding over-order premuns. | am--
| do not agree with the statenent that -- that over-order
prem uns don't exist, aren't paid, are difficult to
negotiate. That's not sonething | agree wth.

Q And -- and what dairy farners did you include in
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your study and analysis in setting Proposal 20 up?

A. So several of our nenbers are actually dairy
farmers thensel ves, so we have that group of people. And
then we also, like I nentioned before, the MG s -- the
proposal that became M G 20 was di scussed at a nunber of
| DFA neetings, and we received feedback froma w de
variety of people on it.

Q And the dairy producers that are part of MG s

nmenber shi p, are those the organic dairy farnmers?

A There are organic dairy farners, and then there --
there's al so sone conventional. | believe that one of our
menbers used -- it's conplicated. But one of our nenbers

farms conventionally.

Q Do you know what percentage of the nenbership of
M G is based on conventional dairy farm ng?

A. So the -- so several of MG s nenbers operate
farms, and then there's also a MG nenber who is a dairy
cooperative. So Organic Valley is an organic dairy
cooperative; Aurora Organic Dairy operates organic dairy
farns; Crystal Creanery previously operated conventi onal
dairy farmng operations; and if nmenory serves, Shanrock
Farnms does bot h.

Q Ckay. And Crystal was a producer handl er?

A No.

Q They produce their own m | k?

A Well, Crystal m ght have been a California
producer handler, but Crystal was not an FMMO producer

handl er, to ny know edge.
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Q And since Federal Order Reform do you know, are
you fam liar with what has happened on just inflationary
grow h during the last 20 years' cost of production?

A General | y speaking, yes.

Q What's happened to it?

A. The cost of production has gone up.

Q Do you know by what percentage?

A. | do not know off the top of nmy head by what
per cent age.

Q What woul d the range be that you would estinate
that the inflationary growh of -- costs of production
have increased over the |ast 20 years?

A. | don't want to venture a guess and get it wong.
As you can tell, I'msort of like a precise kind of
person, and | would want to |ook it up and give you the
ri ght answer.

Q And where would you | ook to get that answer?

A. | would |look at information from USDA, as wel| as
ot her industry sources.

Q Li ke the producer price index for fluid mlk
manuf act uri ng?

A. That woul dn't be where | woul d | ook, but one could
| ook there.

Q What about the price of natural gas --

A. So --

Q -- as a factor for calculating the inflationary
gromh for the cost of production?

A. So energy costs are definitely part of the reason
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why costs have increased throughout our econony. And so
| ooki ng at and understandi ng energy costs is definitely
i nportant.

Q Dai ry product manufacturing costs at NAICS, would
you use that as a source?

A Dairy product, for |ooking at the farnmer side of
things? | probably wouldn't go there first, but, you
know. . .

Q A factor for consideration?

A. It's certainly sonething that one coul d think
about .

Q And is it fair to say that while you don't fee
confortable giving a precise nunber, you know that it --
over the | ast 20 years, the costs of production have

i ncreased by nore than 100%

A | believe that to be correct.
Q And even under your cal cul ations, the cost of --
of the proposed increase by National MIk at -- | think

you calculated it to be on average of 53% would fall well
short of just keeping up with the inflationary cost of

production; is that right?

A So I'msorry, so the 53% are you tal ki ng about
NVPF' s Proposal 19 or --

Q Yes.

A Ckay. Could you restate that?

Q Sur e.

A | lost a thread there.

Q Under what we | ooked at previously, under your
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cal cul ation of National MIk's proposed 19, d ass |
differential increase, you estimated it to, on average, be
53%

Do you recall that?

A Versus current.

Q Versus current.

A. | believe that to be what we were tal king about
earlier this norning, yes.

Q And under any calculation, if you just |ooked at
the cost, the inflationary cost increase that's happened
since order reform National MIk's 53% would fall far
short of just inflationary costs of production?

A. Yes, it's below. And those inflationary pressures
are seen throughout our econony. They are seen by fluid
processors. They are seen by dairy farners. They are
seen by a cheese manufacturer. They are seen throughout
the dairy industry and throughout our econony as a whol e.

So when you are tal king about changes in transportation

and energy, like, |I nean, that's a --
Q So the answer is, yes, National MIKk's proposal
if you just | ooked at the increase -- inflationary costs

t hat have increased over the last 20 years, National
M I k's proposal would still fall far short of that?

A. Yes. Just conpared to straight-up inflation.

Q And you understand that one of the elenents in
setting the Class | differentials takes into account the
cost to supply the narket?

A. So, yes, the cost to supply the market, as well as
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an incentive to attract to the market. So | -- are you
saying that with respect to the cost to supply, are you
t al ki ng about bal ancing there, or are you tal king about
the incentive?

Q " mjust tal king about the cost to supply the
market. In all of the research you did in order to cone
up with Proposal 20, did you discover that part of the
justification for the Class | differentials included the
cost for the dairy farner to supply the market?

A. So fundanentally, yes. Wat we're |looking at with
the Class | differential is making sure that we have a
Class | price that will effectively get the mlk that's
needed for Cass | into Cass | plants so that consuners
can buy it at the store.

Q That's all | have.

M5. HANCOCK: Thank you so nuch for your tine.

THE COURT: It's tinme that we're going to break
for lunch today. |It's 12:45.

But before we do that, M. Rosenbaum you cane in
during this cross-exam nation. W knew you would be | ate.
Wul d you just cone to the podium and announce that you
are here?

MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Association. | nade it.

THE COURT: Wonderful. Thank you.

| notice Dr. Cryan cane in, too, but we didn't
have a preview that he had given perm ssion for us to go

on without him so -- we did with regard to M. Rosenbaum

TALTY COURT REPORTERS, INC. 10555
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS January 16,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Al right.
Pl ease be back and ready to go at 1:46.
We go off record at 12:46.
(Wher eupon, the lunch recess was taken.)

---000- - -
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TUESDAY, JANUARY 16, 2024 - - AFTERNOON SESSI ON
THE COURT: Let's go back on record.
We're back on record at 1:47, and we will resune.

Let's see, Ms. Hancock, you had just finished.
MS. HANCOCK: | did.
THE COURT: So who will next cross-exam ne
Ms. Keefe?
MR MLTNER Ryan MItner representing Sel ect
M| k Producers.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ms. Keefe, hello again.
A Good afternoon, M. Mltner.
Q Do you have Exhibit 447 in front of you, your
witten statenment?
A Yes.
Q Could you turn to page 4 of that exhibit, please?
The first block quote on that page is froma prior
USDA deci sion, tal king about the conmponent of the $1.60
base for bal anci ng costs.
And |'mwondering if in your discussions with the
menbers of MG if you or the group discussed what is
i ncl uded i n bal anci ng costs?
A. So as a group when M G has di scussed bal anci ng, we
have tal ked about quite a wide range of activities,
i ncluding, but not limted to, the stuff that would be
detail ed here in the block quote.

Q So within the block quote there's a reference to a
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litany of conponents. The first is seasonal and daily
reserve balancing of m |k supplies.

s that one of the elenents that your nenbers
di scussed?

A. Yes, that was one that we discussed quite a bit,
both around froma m |k supply perspective, and then al so
from-- so production on the farm nobre even, considering
it versus seasonal demand, as well as the difference in
shelf Iife and how inventory can play into those sorts of

seasonal and daily bal ancing issues.

Q How woul d i nventory play into seasonal bal ancing
I ssues?
A. For sonme extended shelf life in aseptic products,

you are tal king about code dates that are nore than
200 days, and so you really can do things, |ike, put up
product in the sumrer for sale in the fall.

Q Whi ch nmenbers of M G produce ESL products?

A. Aurora Organic Dairy produces ESL products; Danone
produces ESL products; HP Hood produces ESL products;
falrlife produces ESL products; Shanrock produces ESL
products; Shehadey produces one ESL product, it's a very
smal | anmpbunt of their portfolio.

THE COURT: Wbuld you spell Shehadey for nme?

THE WTNESS: Absolutely. Shehadey is
SHEDEY(sic).

MR MLTNER | think you mssed a few letters.

THE COURT: S-HE --

THE WTNESS: S-HE-H A-D-E-Y.
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THE COURT: Thank you.
BY MR M LTNER:

Q O those nenbers, which of themactually stockpile
products in the summer for |ater sale?

A Many of them could. Who does and doesn't woul d be
a better question for themthan for ne. | don't want to
betray their business strategies.

It is interesting, there's a real carrying cost
associ ated with doing that, because of the carrying cost
of the inventory itself, and so there's a |ot of tradeoffs
that go into that type of a decision. But it definitely
does happen.

Q Per haps the answer is self-evident, but can HIST
processors stockpile product in the sane nmanner?

A. Not in the sane manner seasonally, but -- and so
t hat was honestly one of the reasons why this was
sonet hing that we tal ked about quite a [ ot, was that
t ensi on between what's possible with different processing
t echnol ogi es and very different products.

Q Have you | ooked at what percentage of the C ass
mar ket is ESL?

A. | did look at that. |'mnot going to renenber the
nunber off of the top of ny head, but it is actually in
the petition that MG submtted in May for our hearing
proposals. | just -- | --

Q Ckay. Thank you

Wul d you agree that the specific el ements of what

is considered balancing is different for a cooperative
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than it is for a handler?

A. | think that for a cooperative relative to -- |
think that when it comes to cooperatives and bal anci ng,
there is activity around the -- bal ancing the producer

mlk that cones off of the farm and you al so see very

2024

simlar concerns when a handl er has direct ship producers.

So | think that sonmetines the scale is going to be

di fferent because cooperatives are frequently -- have many

nore nmenbers than what | would be tal king about with a

fluid processor, with a direct ship supply. But there you

see very simlar activities and concerns.

Q Whi ch of your nenbers utilize direct shippers?
A. Ander son Erickson uses direct shippers. Aurora
uses direct shippers. | believe -- and in many of these

cases, people are doing both. Like, it's not necessarily

like all or the other. And I think Crystal does both.
One of Crystal's facilities, | believe, is alnost all
di rect shi pnent.

So -- and continuing al phabetically, Oganic

Valley is a co-op. Danone has direct shippers. | believe

that falrlife is mainly cooperative supplied. But this
guestion would be best directed to the nenbers of MG

t hensel ves.

Q Are you aware of any M G nenber that is only using

di rect shi ppers?
A. |"'mnot. But | am-- a couple of themwould --
t he amount of cooperative mlk that they buy is very | ow,

i ke, not a routine purchase.
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Q So for an organization |ike that, they would be
using the direct shippers to supply nost of their needs,
correct?

A Yes.

Q And then the cooperative supply would round out

their needs --

A Yes.

Q -- correct?

A. But you really should ask the nenbers thensel ves
because | may not have that right. I1'mactually -- Turner

may be 100% direct ship. So please ask the nenbers
t hensel ves.

Q | will. Thank you. And although I will, | have
one nore question, maybe two, on this point.

For those handlers that are utilizing both direct
shi ppers and cooperatives, normally, the direct shipper is
shipping all of their mlk to the Cass | plant, correct?

A. Typically, but not always. And Turner, actually,
| know has part of their mlIk supply, which is in order to
bal ance, they have direct ship producers that are -- that
are largely dedicated to a manufacturing facility.

Q For those that are under the typical nodel where
the direct shippers supply all of their farm production to
a handler, isn't the balancing for that plant then shifted
to the cooperative supply for those plants?

A Maybe. In sone cases, yes, but in other cases,
no. And so there are exanples within the ten nenbers that

woul d not conformw th the assunption there.
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Q Wiy woul d they not conformto that assunption?
A. So you can have a situation where the co-op

supplier is not routine, is not a routine supply, and is

not -- and is also not necessarily the peaks and vall eys.

Li ke, I would encourage you to talk with the fol ks at
Aurora about this one.

There's -- there's a nunber of different
arrangenents within the -- just the ten nenbers of MG
and so it leads ne to think that when you | ook at the
i ndustry as a whole, that you are -- that we would see

even nore situations where the prinmary cost and

responsibility for balancing will sonetines be in one part
of the supply chain or another. It's often frequently
shared, though. |It's -- it's not necessarily all one or

all the other.
Q | think, did you testify earlier that Aurora has

essentially own farm production for a portion of its

suppl y?

A. Aurora has own farm production, it also has direct

shi p production, and has cooperative supplied mlk. So
they have all of it.
Q And -- and Aurora is 100% organic mlk, correct?
A. Yes. And so that's sonething that is also very

uni que about their bal ancing situation.

Q You were asked sone questions by Ms. Hancock about

2024

t he bal ancing costs of the MG nenbers. And | believe you

stated that those costs sonetines were | ess than $0.60 and

sonmetimes nore than $0. 60.
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Did | understand that correctly?
A Yes. And | was -- what | nean there is that that
is the portion of the cost that they are bearing.
Q Above the regulated Class | price?
A No, it would be the portion that is -- it's just
i ke I ooking at the activity and saying how nuch is this
bal ancing activity costing you versus how nuch is sone
different activity costing.
Q Ckay. So let ne take a generic M G nenber then
because I want to hel p understand that testinony.
For a M G nenber that has this bal ancing cost you

exanm ned, and let's just say it's $0.60 --

A Sur e.
Q -- is that $0.60, then, just the portion of the
base $1.607?

A. So the $0.60 is the cost that they are bearing
today for what it is that they are doing.

Q Ckay. So it's not what they are paying in the
Class | price, it is the cost incurred by the MG nenber
to bal ance, correct?

A Yes. That's -- yes.

Q Wul d that $0.60 include any additional bal ancing
costs that are incurred by a cooperative supplier to that
M G nmenber ?

A. No, there would be -- in that exanple, when
Ms. Hancock and | were tal king, there could be additional
bal anci ng costs borne by soneone other than the MG
nmenber. And so there could be another $0.60 borne by the
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cooperative. There could be a cost borne by -- at the
farm |l evel by a producer.

Q So for this generic MG nenber, there are sone
bal ancing costs that will be incurred by the producer --
and | say "producer" to include cooperative and farner,
correct?

A Yes.

2024

Q There woul d be bal ancing costs incurred by the MG

nmenber by the Cass | processor, correct?
A Yes.
THE COURT: Your response?
THE W TNESS: Yes.
BY VR M LTNER:
Q Now, those are the actual costs of the
transacti onal participants.
There's a $0. 60 paynent nade by the O ass |
handl er to the pool, which is part of the base
differential, correct?

A. Yes, that's correct.

Q And then in many cases, if not all, would there be

over-order premuns that are specifically allocated to a

bal anci ng cost ?
A. In many cases the over-order prem uns are

associ ated with bal ancing activities.

Q And | don't recall if this was asked, or if it was

asked, if you answered it. The range of the actua

bal anci ng costs incurred by the M G nenbers, do you recal

or can you testify as to what that range was?
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A. So I'll say the sane thing that | said earlier.
It could be low, like $0.25, to high, dollars, Iike,
plural. | -- the exact nature of the range was quite
wi de.
And one thing that's -- one reason why it's very

difficult for ne to give a range like this is with the

di versity of menbership in the group and three nenbers of

t he group being so focused on organic, their costs are

2024

very different than other nenbers in the group, soit's --

it's not a honbgeneous set.

Q Do you recall, or were you listening to the

hearing, or at the hearing, when there was testinony from

a cooperative witness that bal ancing costs to the
cooperative could also be in the range of dollars per
hundr edwei ght ?

A Yes, | recall testinony |ike that.

Q | f a cooperative is incurring dollars per

hundr edwei ght, and a hypothetical M G nenber is incurring

on the | ow end $0.25, that transacti on between the mlk

producer, the seller, and the mlk buyer, the plant, it's

certainly nore than $0.60, right?

A In this exanple, yes. The -- the $0.60 that's
there today is the $0.60 that is -- was -- that -- it's
$0. 60 that USDA settled on and included in the final
decision in order reform And so that $0.60 is -- it's
definitely going -- many things have changed since order
reform

Q Do you think that the bal ancing costs that USDA

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

10565


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 16, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

found to be $0.60 during order reform have decreased?
A. | think that the way in which bal ancing costs are

i ncurred throughout the market has changed a | ot since

order reform | don't necessarily think that they have
gone down. | think it's a question of who's paying them
when.

And | also think that this idea that there are --
that this is an above-and- beyond extra special cost
associated with Class | exclusively is sonmething that we
need to | ook at, because in sone cases there can be
extraordi nary costs associated with serving a particular
supply market, whatever, and in other cases the cost could
be very low. And so, you know, what M G s proposal is
advocating for is a change that would all ow nore
flexibility.

Q And, now, your answer then starts to nove nicely
into the next questions | have here.

Before | get there, you have testified that sone
handl ers are paying twi ce for balancing in your opinion,
correct?

A Yes, in my opinion.

Q But certainly not every instance where a C ass
handl er is paying an over-order premumfor balancing is
doubl e payi ng or paying tw ce, correct?

A It kind of is because the $0.60 is there in the
base Class | differential. And so if you are paying $0. 60
related to -- into the pool wth your producer settlenent

fund obligation, and then you are payi hg an over-order

TALTY COURT REPORTERS, INC. 10566
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

prem um that could be nuch nore, it could be $2. And
so -- and that over-order premiumis also related to

bal anci ng. You have paid $0.60, you have not got the --
all the bal ancing covered needed done, and then you pay
another $2. And | think that happens a | ot.

Q But yet, that doesn't necessarily nean that all of
t he bal ancing costs incurred by the farmor the
cooperative are covered, does it?

A. No, not necessarily.

Q And so now we'd lead into the answer you gave a
little bit earlier, which is part of your concern, part of
M G s concern, is that those that actually incur the costs
of bal ancing are not bei ng adequately conpensat ed,
correct?

A. Yes, absolutely. And so fundanentally, MG s
menbers are concerned that all the noney that they pay for
bal anci ng, so whether it's the $0.60 that is part of the
producer settlement fund or sonme negotiated thing that's
part of an over-order prem um or sonething else entirely,
that that paynent actually -- that that paynment actually
conpensate the people who are perform ng the bal anci ng,
who are doi ng the work.

Q Soif we -- if we took, for instance, a
cooperative that operated in, say, New Mexico and Texas,
hypot hetically, and -- and the Class | price, the $0.60
within the base differential was paid by a handler, and
there's 30%Class | utilization, by ny math, the farners

supplying that plant are getting conpensated $0.18 for
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t hei r bal anci ng obligations, correct?

A Yes. And so of -- and $0.18 is not a lot for
bal ancing, and it's a real -- it's -- it's truly a
necessary narket function.

And there's also the situation where when you are
doing it through the nechani smof the pool, so you have
your $0.60 and $0. 18 went there, so you have the
remai nder, which is not necessarily all going to market
participants that are perform ng bal anci ng services.

Q Ckay. Let's nove on to a different one of the
three elenents of the base, the incentive to supply
Cass | plants.

Back on page 4 of your testinony there's a second
bl ock quote, and | want to read the first sentence so we
can tal k about it: "Option 1A presunes that the
[ proposed] mnimumC ass | differential is no | onger
adequate to ensure a sufficient supply of mlk due to the
conpetitive nature of the manufacturing facilities in this
region."

Do you know which region the USDA is referring to

in that block quote?

A | woul d need to go back and | ook that up.

Q Ckay.

A. | don't renenber that right now.

Q If | suggested it was the Upper M dwest, would --

woul d that refresh your recollection?
A. That sounds ri ght.
Q So if this block quote is tal king about the Upper
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Mdwest -- let's assune that it is, okay -- and USDA
deternmi ned that a $0.60 conmponent within the differenti al
was then needed to draw m |l k fromcheese plants to
bottling plants in the Upper Mdwest, what, in your
opi ni on, has changed to nake that specific conclusion no
| onger applicabl e?

A. So what has changed there is the utilization
t hroughout nore regions of the country trendi ng towards
manuf acturing, and then the, frankly, additional val ue
bei ng generated in those manufacturing uses. And
Dr. Stephenson's testinony that follows mne goes into
this el enment and anal ysis, you know, nore thoroughly than
the summary that | have here.

Q Do you know if there are Cass | over-order
prem uns in the Upper M dwest today?

A | do not know what the Upper order -- what the
over-order premuns are in the Upper M dwest today.

Q Do you know, have you anal yzed, or do you have an
opinion as to whether the Class | differential in the
Upper M dwest is alone sufficient to entice producers to
nove mlk froma cheese plant to a bottling plant if that
mar ket is avail abl e?

A. So I'mtrying to renenber when he testified. |
think it was COctober. So when Mark Lamers testified, he
tal ked a | ot about his challenges with attracting mlk and

conpeting in a market that's very nuch, in his market,

dom nated by Cass IIl by cheese. And there are
situations where when the -- there are situations today
TALTY COURT REPORTERS, INC. 10569
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when the underlying value of the mlk for non-fluid use
appears to be higher than what it is for fluid, and that
is leading to the types of problens that M. Laners

identified in his testinony earlier in the hearing.

2024

Q And for purposes of a clear record, M. Laners and

Lanmers Dairy is in Wsconsin, which is in the Upper
M dwest order, correct?

A Yes, that is correct.

Q Do you have Exhibit 449 avail able, the table of
all of the counties, MG 15B?

A. Yes, | have Exhi bit 449.

Q Ckay. | saw you maki ng exhibit marks on there,

and | hope |I didn't |lead you astray and ny nunbering is

correct.
But it is MG 15B, and you have it?
A Yes.
Q Ckay. So | want to |ook at two, maybe three

exanpl es here.

So if you would | ook at page 47, and | just want

to call out Cuyahoga County, Chio, at the top of the page.

| f Proposal 20 were adopted, the differential for

Cuyahoga County woul d be $0.40, correct? That's what this

t abl e conveys?

A Yes.

Q Ckay. And Cuyahoga County is the base zone for
Order 33; is that correct?

A | believe so.

Q | f you would now turn to page 29.
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And Kent County, M chigan, is G and Rapids, and
its effective differential would be $0. 20.

And so the difference between the base zone in
Cuyahoga County and Kent County is $0.20, and the
differential at the base zone is $0.40.

And so | wondered if in putting together
Proposal 21 -- I'msorry -- Proposal 20, there was any

consi deration as to whether that relationshi p between

2024

those two points would result in less ml|k being pooled on

t he order?
A. No. W really didn't look at that. It's -- we

| ooked at the base Class | differential, the individual

elenents. We did not | ook at whether -- we didn't | ook --

we didn't look at this relative relationship between, say,

Kent County, M chigan, and Cuyahoga County, Chio, and nor

did we | ook at the geographic elenent with respect to what

| was discussing earlier during nmy Proposal 19 testinony

regarding the nore current USDSS nodeling than today's
Class | differentials.
Q Around Grand Rapids there's a fairly good pocket
of m |k production; would you agree?
A Yes.
Q There's al so --
THE COURT: [|I'msorry, that was a "yes"?
THE W TNESS:  Yes.
THE COURT: Thank you.
BY MR M LTNER

Q And there are also both fluid and manufacturing
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plants in that part of the state, correct?

A Yes.
Q If a farnmer is supplying the manufacturing plant
but qualifying as a producer, would it be ec- -- do you

know if it would be econom cally advantageous for that
producer's mlk to actually be pooled if the $1.60 were
conpl etely reduced to zero?

A | haven't | ooked at that.

Q If you did a simlar conparison between Dall as
County, Texas, the base zone for Order 126, which would be
reduced to $1.40, and Eastern New Mexi co and the adjacent
Panhandl e of Texas, where the -- it would be reduced to
$0.50, was there any analysis as to whet her that
significant mlk shed wwith a |lot of manufacturing mlk
woul d have an econom c incentive to pool their mlk?

A No, | did not |ook at that.

Q On page 8 of your witten statenent, again, the
paragraph that continues at the top of the page, the final
sentence reads, "The fluid incentive enbedded in the
Class | differential is not cost justified and should be
elimnated.”

| s that speaking only to the conponents of the
base which is supposed to induce mlk to supply O ass |
pl ant s?

A. Yes. | believe that that paragraph is focused on
the fluid incentive.

Q Last set of questions.

You made reference to a docunent MG submtted to
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USDA whi ch cont ai ned a nunber of proposals for this
hearing earlier, correct?

A Yes, | did.

Q And one of those proposals was to -- | forget how
it was phrased -- but to allocate $0.55 of the base
differential to those farnms that supply Cass | plants,
correct?

A Yes.

Q And USDA did not notice that for the hearing,
correct?

A That is correct.

Q Ckay. | don't want to get into the nechanics of
how t hat woul d work, but the conmbination of all the
proposals that MG had submtted on this type of topic
woul d have taken the $1.60 to zero, replaced it with $0.55
to those farns that supply a Cass | handler, and create a

separate credit for those supplying specialty mlKks,

correct?

A Yes, that's correct.

Q And so is it MG s belief -- | guess is the word
"1l pull at the nonment -- is it MGs belief that a

di rect paynment of $0.55 to those farnms supplying a
conventional Class | handler is a sufficient regul ated
mnimumto conpensate those farns to entice mlk to the
pl ant and bal ance the m |k being supplied?

A | believe that -- that that $0.55 was focused not
on the fluid incentive, but on bal anci ng.

Q Ckay. Whuld there have been -- but there was no
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separate conmponent for then a fluid incentive?

A. There was not a separate conponent for a fluid
incentive and -- but the $0.55 was related to the
bal anci ng.

Q Ckay. You nentioned in response to a question

frommybe Ms. Vulin, maybe Ms. Hancock, | forget whom
but that one of the MG nenbers said they weren't | ooking
for a price decrease, they were |l ooking to direct where
t hat noney goes.

Did | get that down correct?

A You di d.

Q "' mnot going to ask you specifically who said
t hat because | don't think you would answer, and not
necessarily fair, but was that a conventional processor or
a specialty mlk processor?

A. That was a conventional processor.

Q So -- so if Proposal 20 were adopted, that
processor would see their pool obligation drop by $1. 60,
correct?

A. Yes. And that processor expects that on the other
side, that there would be a conmensurate increase.

Q But yet, MG didn't propose $1.60 to be paid to
the farns supplying those plants, it proposed $0.55, and |
wonder if there's explanation as to where that $1.05 goes?

A So let's -- let's take the first $0.40. So for
the Gade A, the first $0.40, | don't think this processor
woul d be thinking of paying that again.

The next piece of it, as far as the bal ancing --
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and the thing to bear in mnd is that there's -- there's a
di fference here between the proposals that were -- that
are -- this proposal that's under consideration at the

heari ng, as opposed to sone of our other ideas that were
not accepted. And the -- the idea that the difference
there in the $1.05 would be the market. And in sone
cases, sone of the nenbers woul d expect that nore of that
woul d need to flowto their suppliers than others. It --
it varies depending on their conditions and in the areas
where t hey operate.
MR MLTNER | think that's all | have. Thank
you.
DR. CRYAN: Hello, Your Honor.
THE COURT: Hello, Dr. Cryan.
DR. CRYAN. It's nice to see you.
THE COURT: Thank you.
DR. CRYAN. |'m Roger Cryan with the Anerican Farm
Bur eau Federati on.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hel | o, Ms. Keefe.
A. H, Dr. Cryan. Wl cone back.
Q Thank you. N ce to see you.
You said earlier that -- that the class prices
shoul dn't be the basis for maintaining class price

al i gnnment and --

A. It sounds |like | nmay have garbled a sentence.
Q O at least you said the Cass | price shouldn't
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be the basis for maintaining class price alignnent.
s -- is class price alignnment inportant? Does it

matter?

A. What do you nean by "class price alignnent"?

Q Maintaining Cass | as the -- as the higher price,
and to avoid price inversions. You said to avoid price
i nversions, which | take to nean to nmaintain the
consi stency and the hierarchy of class prices.

Did I m sunderstand that?

A. So what | was tal king about there was that
M. Schuel ke, during his testinony on the base C ass |
ski m nover, had testinony regardi ng when you | ook at the
spread between the Class IIl prices and the Cass IV
prices, and then when you |ook at utilization in the
mar ket that he was | ooking at was California, and I
bel i eve that subsequently M. Brown with | DFA has done
perhaps nore in his testinony in Decenber, that the |evel
that you have to increase Class | prices to -- to prevent
the inversion, based on the utilization that exists in a
mar ket |like California, are extraordinarily high, like far
out si de the real mof what one woul d consider a reasonable
mlk price for conventional mlKk.

And | comrented that, |ike, sone of that, you
know, the prices started to ook Iike organic m |k prices.
Q Ckay. So you are saying that shouldn't be the
only factor, shouldn't be the only thing that goes into

addressing class price inversions?

A. Yes. | think that -- so the -- in ny view, the
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reason why people get concerned about price inversions is
not, frankly, so nmuch the price inversion itself, people
get concerned about price inversions because of depooling.
And | think that when it cones to depooling, that there
are a nunber of levers within the systemthat are,

frankly, not under consideration at the hearing right now,
but that are worthy of being addressed in order to -- if
depooling is the problemthat you are trying to solve, you
can't just solve it with increasing the Class | price, in
ny view.

Q Wth just the Cass I. ay. | understand.
appreciate that.

And in your statenent you said that too high a
Class | differential causes overproduction of mlKk.

What -- what is overproduction of m|lk?

A So overproduction of mlk, in ny view, is when the
farmmlk supply is at a level that leads to, in extrene
cases, dunping, but even in |l ess extrene cases, you see,
you know, |ow prices for coomodity cheeses, conmodity
powder, stuff like that. So, you know -- and eventually
t he market forces, you know, find a new equilibrium and,
you know, we get to a new happy pl ace.

But if -- if the Class | prices are too high, if
the Class | differential is too high, that's going to
artificially inflate the Class | price, and then that's
going to, you know, just inflate the m Ik prices
t hr oughout the system

It's a -- it is just the supply and denand
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dynam cs of the marketpl ace.

Q Are you suggesting that a higher C ass
differential over the long-termw || cause m |k dunping?

A. Well, that would be very dramatic, but it could
certainly contribute to a situation where that maybe
becones nore frequent. But | hope that if that were
happeni ng, then other factors would stabilize, and then,
i ke, production would decrease, and we woul d not continue
to dunmp mlKk.

Q Soif -- | nmean, in our market we have export
outl ets and ot her ways of bal anci ng.

The narkets bal ance; is that correct?

A. The markets bal ance today, but the markets don't
al ways bal ance at a price that all market participants
find reasonable. | nean, you know, Ms. Hancock and | just
had quite a discussion on that.

Q Ckay. Ckay.

DR. CRYAN. That's all. Thank you.
THE COURT: |s there other cross-exam nation
before | invite the Agricultural Marketing Service

guestions?

M . Rosenbaum

MR. ROSENBAUM  Your Honor, ny questions are going
to be back on Proposal 19, her testinony on that, which I
was not here for because of ny flight having been
cancelled. So | don't know how you want to proceed. |If
t he governnent wants to do their questions first, that

probabl y makes nore sense.
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THE COURT: And is there anyone el se who has
guesti ons on Proposal 20 before |I invite Agricul tural
Mar ket i ng Service questions on 207?

No one. | invite the Agricultural Marketing
Service to proceed.

M5. TAYLOR: Thank you, Your Honor.

And t hank you, M. Rosenbaum

CRGOSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good afternoon

A. Good afternoon, Ms. Tayl or.

Q Let's see, | don't think | have that many
guestions that haven't already been discussed. Let ne
sort through ny notes. Let's turn to page 5.

THE COURT: This is Exhibit 4477

M5. TAYLOR: Yes. Thank you, Your Honor,
Exhi bit 447,

BY M5. TAYLOR:

Q That first full paragraph you tal k about the Act's
requirenment for us to bring forth an adequate supply of
mlk; if the differential |evels are too high, it induces
over production while reducing fluid mlk consunption.

And then the next sentence there says, "It is also
not in the public interest.”

What is the "it" in that sentence? Because you
tal ked about two things in the prior sentence.

A So | was focused on the Class | differentials

being set at too high a |l evel as opposed to the comrents
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regarding fluid consunption.

Q So having a Cass | differential set too high is
not in the public interest, because?

A Soinmnm view, it's not in the public interest
because the -- if you -- there's two aspects to it. So if
you set the Class | differentials too high, there is the
public interest perspective related to dairy producers and
what coul d happen with mlIk prices if there -- if the
Class | differential acts in a price-enhancing way t hat
then stinul ates overproduction and causes utilization of
mlk in |ower classes and, thereby, decreases producer
revenue i ncone, things |ike that.

And then on the other end of it, | also think --
and this -- and if it is related to consuners, is that if
you are increasing the Class | differential, you know,
ultimately when you increase class, when you increase
costs for Class |, you are going to increase prices for
fluid mlk at retail, and the people that we ask to pay

t hose prices are our consuners. And so that is the other

end of it.

Q Ckay.

A And so | was trying to get to sort of both parts
of it wwth -- related to the differentials thensel ves.

Q Ckay. And so when it -- on the consuner side

then, it's nore about the price inpact to the consuners
whi ch you are tal king about, and not the consunption
i npact that that mght bring about as a result?

A. Yeah. The consunption inpact is interesting as
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far as like the elasticity discussions and all that
were -- that we heard a | ot about during the Proposal 19
opposition testinony fromother experts. But that is --
elasticity is not my area of expertise.
Q Ckay.
THE COURT: It's not what?
THE WTNESS: It's not ny area of experti se.
BY M5, TAYLOR
Q So when | -- I'mlooking at the -- let's -- let's

first one being G ade A
And in the decision you highlighted how t hat

Grade A piece was naintaining Gade A status. And it
makes contention that, because virtually 99-plus percent
of the mlk is Gade A now, you don't need that extra
pi ece, and that sonehow that is being conpensated for in
the Class IIl and IV prices now?

A. Yes. | nmean, today, the Cass IIl and IV prices

are market clearing. Those products are being nade with

a Gade A mlk supply available for the industry.

And so to ne, it is very nmuch a classic

very straightforward.
Q | have to | ook between ny notes to ny actual

guestions to you.

accounting -- like, double-counting exanple there. Like,

tal k about the three elenents of the differential, and the

Gade Amlk. And so we are asking, when it cones to the
Grade A piece, we're asking Class | to go above and beyond

what we ask everybody else to do to maintain -- or to have
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On the next sentence you tal k about, in the top of
that first paragraph that cones fromthe next page, that
the Grade A conpensation portion is antiquated and
di scrim natory.

| can get you there -- | can get to what you are
t al ki ng about anti quat ed.

How is it discrimnatory?

A. So the discrimnatory part of it is that we only
ask Class | to pay the $0.40 again. That's the
discrimnatory part of it to ne.

Q And your -- MGs -- | guess further in your line
of argunent on this particular piece, your contention is
it"'sinthe IIl/IV prices, so we have to assune that
whatever is in there for G ade A maintenance for producers
i s adequate for then?

A. Yes. And | -- | feel like that's a pretty
reasonabl e assunption given the anmobunt of Gade A mlk
that is avail able and the, | nean, negligible anount of
Grade B mlk that exists in the market today.

Q And you tal k on the bal ancing pi ece about -- you
mention in the mddle of that paragraph the bal ancing
arrangenents can al so vary regionally.

And so is that -- in there you are talking -- if
|"mjust trying to piece your argunent together, is that
that then can be -- that cost recovery can be left to the
negoti ati ons between that processor and its producers on a
regi onal basis?

A. Yes. And because there is regional variability,
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that's one of the reasons why | think that it is good to
leave -- | think it's appropriate to leave it to the

mar ket there, because the narket is going to be -- the
direct negotiation is going to be able to better create
the arrangenent that is nost efficient. That is the --
it's like everybody tal ks about, like -- so with
Proposal 19 we talked a | ot about the nodel. And, |ike,
t he nodel was, like, this -- the USDSS nodel is this,

2024

i ke, perfectly efficient solution. And, you know, | feel

li ke the market is going to be nore efficient when you --

when there is regional variability than -- than this --
than a national regqulated -- by enbedding it in the

nati onal -regul ated m ni nrum

Q Uh- huh. And your sentence tal ks about processors

kind of do their part in balancing because they wll

accept even everyday -- it says -- | think there's a typo,

whi ch we can correct. On page 6, in the mddle of the
paragraph, that first full paragraph, that begins, "In
ot her scenarios, the processor nmay accept,” is that
supposed to be "everyday"? O even -- is it supposed to

be "even day"?

A | was using "even day" --

Q Ckay.

A. -- in the insider lingo jargon that often gets
used

Q Ckay.

A So --

Q And even day, why don't you define what you nean
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by that?

A. So what | mean by even day is literally receiving
even anounts of mlk across all of the days of the week or
the nonth. And there are a nunber of different even-day
receiving prograns that |I'maware of, and they don't
necessarily -- they are not necessarily all the sane as
far as the tinme bucket that they are | ooking at, so not
necessarily all -- like, all weekly or all nmonthly or --
and many have el enents that | ook at evenness on -- on
different tine scales, too. So you would be | ooking at,
you know, a band for a week versus sonething for a nonth
versus an annual commtnment. So lots of -- |lots of
different ways to skin that cat.

Q And that's not -- is that at the -- to the benefit
of the supplier in that case, so they know, hey, | always

have to deliver ten loads, let's say, or they will take --

they will that extra three | oads on the weekend that
t hey --

A. It can be to the benefit of the supplier that they
know that it's very routine, like, it's guaranteed, |ike
you are going to get it. It could be to the benefit of
the plant where they are, like, | -- you know, | can't do
this, and | know what it's going to cost me when | -- when

| don't doit, so --
Q Do the plants -- | guess, is that part of the
negoti ati on?
There's been sone di scussion on the hearing record

about credits given to plants, receiving credits for kind
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of the simlar arrangenents you are tal king about. So
sone of that cost they incur to do that, are they getting
sone recognition of that in that negotiation they have
bet ween their suppliers?

A Yes. There is sone recognition of that today when
t hat negotiati on goes on.

Q And so to follow MG s kind of argunent on the
bal anci ng piece, | just want to stick to that, is to | eave
it up to the market to do that. So one has to assune,

t hen, that that works?

A. One has to assune that the market is going to
wor K.

And like M. MItner raised, we -- we did offer a
proposal that recaptured 55 of that $0.60, but that isn't
under consideration today, so --

Q Uh-huh. And on this |ast paragraph, that first
sentence, and you had a little bit of discussion on the
record with -- in your previous cross-examn nation about,
it's not necessarily disorderly marketing. And | wote
down you tal ked about asking people to performa service
and not bei ng conpensated, or requiring conpensation for a
service they are not getting.

A. Yes, | feel both of those are disorderly.

Q Ckay. Do you think there's indirect benefits that
processors m ght get through the pricing systenf

A Do you nean beyond, |ike, the information services
and market transparency stuff that we were tal king about?

Q Li ke, the orderly marketing, the whole systemis
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supposed to provide for the benefit of all participants.
And it does that through pricing and pooling. | nean,
that's not just one set of provisions, right?

A Yeah. | think that there are sone benefits. |
woul d point you towards M. Carson's testinony with
United. You know, he talked a little bit about the
benefits that he felt that the order system 1|ike, brought
for his operation. You know, I think that it's -- there
are -- there are sone -- there are benefits beyond j ust
the data and information and market transparency type of
very, very valuable to the market, those things. But
there are other things that people, in ny view, do val ue.

Q If -- if | turn to page 8. And | don't think you
answered this question. | apologize if I'mrepetitive.

Under C on that first paragraph, you say, "The
current systemis not working."

Coul d you el aborate on howit's not working?
O her than naybe that's the disorder you just talked
about, I"'mnot sure. But to be clear?

A. Yeah. So | think that the current system and the
current base Class | differential isn't working because,
say, in the case of the G ade A/ Gade B conpensation, you
are asking Class | to pay for sonething that no one el se
is being asked to do. And that is, you know, clearly
bei ng provided to other market participants as well, but
it's not enbedded in the pricing for themin the sane way
that it is for Cass |. And so that's -- that's what |

mean about it not working and --
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Q Ckay. So maybe sone type of free rider program--
or not program-- problem in other words?

A. | think that there are sone free rider problens,
absol utely, yeah, that one.

Q If | turn to page -- Exhibit 450, which is your
presentation, and on page 5. This is just a clarification
guesti on.

Under the bal ancing section, the third bullet,
"Cap ex for raw m |k storage."
What is Cap ex?

A. Capital expenditures.

Q Ch, okay. Okay.

M5. TAYLOR. And that's it from AMS. Thank you
very nuch

THE COURT: So, M. Rosenbaum I|'d like to take a
ten-m nute break before you go back to Proposal 19.

So let us take that now. It's alnost 3:00. Be
back at 3:10, ready to go back on record.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 3:11.

M . Rosenbaum would you identify yourself,
pl ease.

MR. ROSENBAUM  Yeah, Steven Rosenbaum for the
| nternational Dairy Foods Associ ati on.

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good afternoon, M. Keefe.
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A. Good afternoon, M. Rosenbaum
Q | have a few questions that are going to be
directed toward the corrected page, | think it's 15, to

Hearing Exhibit 441. |It's the docunent that has the red
and green charts on it.

And | also wll be calling a little attention to
Table 2 in that same exhibit, so that's Hearing
Exhi bit 441, which was M G Exhi bit 64A.

And | did nake a couple of copies. | can neke it
alittle easier if you -- and one of themis corrected,
the chart is corrected.

So -- so looking at the -- at the chart which is
Chart 1, as | said, original page 15 of M G Exhibit 64A,
whi ch you submtted a corrected version of, as |
understand it, and so |'mgoing to be using the corrected
version | believe you submtted this norning.

So, first of all, aml| correct that everything
that's on that chart is a reflection of a nunber that
appears on Table 2 of that sane exhibit?

A Yes.
Q So in -- | guess there's a saying that a picture
is worth a thousand words.

| think in this case, this is a chart that perhaps
refl ect a thousand nunbers, or not quite that many, but
quite a few nunbers, correct?

A. Yes. The chart is trying to convey a | ot of
i nformati on about over 6,000 nunbers.

Q Ckay. And so because it's so concise, | want to
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make sure it's clear what it neans. And when | first saw
it, | didn't understand it all, so let's see how cl ose
have gotten it.

First of all, you called this, when you testified
about it originally, this was before we went on the | ast
break -- | don't nean the lunch -- the ten-m nute break, |
nmean the nonth break we were on -- so you called this a
box- and- whi skers chart, which |I had never heard that
phrase before.

So can you just tell us what that neant?

A. Yes. So if you |ook at the orange box with the
"all," if you turn the chart froma | andscape orientation
where the boxes and the whiskers go up and down, to a
portrait orientation, they |ook nore |ike boxes and
whi skers. And a |ot of the tines when peopl e encounter
these charts in, |like, a statistics course, you frequently
see themactually presented the other -- in the other

orientation.

Q Ckay. So that -- and | would |like to maybe focus
on the green bar, | guess, to the far left as we | ook at
it in --

A Uh- huh.

Q -- inthe way it's printed.

So there is literally a box that sort of runs from
roughly $1.80 up to $3.20, let's say, correct?
A Yes.
Q And that's the box.
And then the whi skers, there's a whi skers bel ow
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and whi skers above, correct?

A. Yes. And so for the green "all,"” you have the
box, and so the box is going to be the second and third
quartil es.

Q W'll get to that in a second, but | just want to
make sure | have the boxes and the whi skers right.

Now, am | correct that this docunent, does --

which is a conparison of the current Class | differentials
to the Class | differentials that are bei ng proposed by

National MIlk in Proposal 19, correct?

A Yes.
Q Ckay. And am | correct that this docunent does
not, if you wll, reflect any judgnent on your part, it's

just, as they say in the old Dragnet shows, the facts,
correct?

A. Yes. It's not judgnent, it's just a way of
| ooking at the information.

Q Ckay. So -- and, once again, continuing using the

green information that has the word "all" under it, that
reflects the current Class | differentials as they exist
today in the entire country; is that correct?

A. Yes. So that "all" is all 3,108 counties, their
Class | differentials today.

Q Ckay. And indeed, if we -- and if we want to get
specific nunbers, |I'll give sone of them but it's all in
Table 2, right? |Including that nunber of counties you
just told us, correct? That's all in Table 2, right?

A. Yes, it is.
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Q Ckay. So we have -- let's -- so let's just go
t hrough the -- what | call the quadrants.
The | owest quadrant, | take it, is the whisker
underneath the box; is that correct?
A Yes.
Q And --
THE COURT: The answer was "yes"?
THE WTNESS: The answer was "yes."
BY MR ROSENBAUM

2024

Q Ckay. And by "quadrants,” aml -- is this
basically an effort to divide the 3,108 counties into four
even pieces, if you wll, four quadrants?

A. Yeah. Four quadrants or four quartiles is what

quartiles is the termthat's nost frequently used.

Q Now, obviously, you m ght not have a cl ean break

in the sense that every -- am| right that every county

with the sanme price ends up in the same quadrant, correct?

A Yes.

Q So that m ght nean you are not going to have

exactly as many counties in every single quadrant; is that

right?
A Yes.
Q Ckay. So the | owest quadrant then -- this is

current -- and this -- this covers roughly -- | nean, if

we take the 3,108 counties and divide it by four, we're

| ooki ng at sonething on the order of 770 counti es.
That's a rough nunber, correct?

A. Roughly that, yes.
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Q Ckay. So -- and those all fall in the range from
$1.60 to $1.80, correct?

A Yes.

Q | nmean, | can eyeball that and sort of see that.
But if I want to nmake sure | have the exact nunbers, | can
ook in Table 2, and, in fact, in Table 2 there's -- the

| ast set of information is the "all" set and the current.
| can see that, in fact, in the | owest quadrant the price
runs -- the Class | differential, excuse ne, runs from
$1.60 to $1.80, correct?

A Yes. And about the fourth of the O ass |
differentials are there.

Q Ckay. And then if we go up now, we're going to go
to the, if you will, second | owest quadrant, | guess I|'|
call it that. W're now in the box.

And does that take us fromthe bottom of the box

up to the -- where the Iine is in the box?

A Yes.

Q Ckay. And by "line," | nean the line, the
hori zontal |ine, correct?

A Yes.

Q All right. And is that -- and, once again, |'m
getting nunbers -- you can get it sort of eyeballing it,
but, once again, that -- using exact nunbers from Table 2,

that will take us from $1.80 to $2.40, correct?

A Yes, that's correct.
Q And since -- and since we have used the bottomtwo
guadrants up at this point, is -- tell us what that |ine
TALTY COURT REPORTERS, INC. 10592
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then represents, the line across the box.

A. So the line across the box represents the nedi an,
so the m ddl e.

Q Ckay. And just -- can you just define "nedian"
for us?

A So the nedian is going to be the mddle of the

distribution, so half of the values wll be bel ow and ha
of the values will be above.
Q So half the counties are bel ow and half the

counties are above in this context.

| s that what that neans?

Yes.

And then there's an "X." An "X" is what?

And so "X" is the average, which here is $2.57.

> O >

Q Ckay. So that's what the average C ass
differential is today in the United States?

A Across all of the counti es.

Q Ckay. Now, the next quadrant then would be from
that |line that goes across the box up to the top of the
box, the green box; is that correct?

A Yes.

Q And to get specific nunbers, once again, | ooking
at Table 2, that will take us from $2.40 to $3. 20,
correct?

A Yes.

Q And then the last quadrant is going to take us
from-- is the top whisker, correct?

A Yes.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2024

f

10593


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And that will take us from $3.20 to $5 as it
appears on Chart 1, correct?

A Yes.

Q Now, if you actually look at Table 2, it shows the
maxi mum Class | differential being $6, and that's because
you have certain outliers which are these little dots,
correct?

A. Right. And so you can see -- you can see that the
top dot is right at $6.

Q Ckay. And ny understanding is that USDA, in
cross-exam ning you earlier, asked you to explain what the
outliers nean, and |'mnot going to -- and so |'m not
going to ask you about that.

A Ckay.

Q So then the orange is the sane information, but

it's Proposal 19, correct?

A That's correct.

Q In other words, the box right next to the "all" is
the -- if you wll, the "all" information for Proposal 19,
correct?

A Yes.

Q And, in fact, you labeled it "all" at the very
top, correct?

A Uh- huh. Yes, | did.

Q And so in this, therefore, in a pictorial way,
tells us in an overall manner how the current C ass |
differentials conpare to proposed; is that right?

A. Yes. And it shows you both for all of them and
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then al so by FMMO

Q Ckay. And so you could see -- | nean, so you can
just, you know, see pictorially that, as an exanple, the
average Class | differential has gone up from | think you
said it was $2.57 to, | don't know, roughly $4. 20,
sonething like that; is that right?

A $4.07.

Q Ckay. So that gives you a sense as to what the
overal |l magnitude has been.

But then another thing this does for youis in a
pictorial way gives you a sense of the range, correct?

A. Yes, 1t does.

Q And the range is very easy to visualize because
that's what this whole thing is. | nean, that's to say
the current range goes fromthe bottom of the green
whi sker up to the top of the upper whisker, correct? Wth
a fewoutliers on top. Were -- and the range for the
proposal goes fromthe bottomof the red, it's at $2.20 |
think that is, up to $7.90, correct?

A Yes.

Q So just eyeballing, you can tell the range of
Class | differentials is a |ot higher under the proposal
t han under the current regine, correct?

A Correct.

Q Al right. So then the other thing this tells you
is the sanme information, really, but on an order-by-order
basis, correct?

A Yes.
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Q And so net hodol ogically what you did for the "all"
is the same as what you did for each individual --

A Yes, the --

Q -- order; is that fair?

A Yes. The -- the calculations and the math

underneath to create each of the individual box and

whi skers are -- it's the sane.
Q Ckay. So -- and then, once again, you can also
do -- so -- and you can eyeball certain things. Like, if

you want to |l ook at Order 1, you know, you can see --
well, right now, you know, the highest differential in
Oder 1 is, like, $3.20, I"'meyeballing it, and under the
proposal, the lowest differential would be nore than that,
$4, going all the way up to $5.20, correct?

A Yes.

Q So you can just eyeball the conparison

But they actually vary substantially fromorder to
order, that relationship; is that fair?

A. Absolutely. So, |ike, you are not seeing the sane
sorts of changes between the current and Proposal 19
happening in each of the orders.

Q Ckay. So, | nean, so as an exanple -- well, |ike
Order 126, for exanple, you can see a fair anmpunt of
overl ap between the existing green Class | differentials
and the newred Class | differentials, correct?

A. Yes. So for Order 126 you see that it's actually
sort of noving in a simlar fashion to the "all," where,

you know, there's a |lot of overlap with the current range
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and the proposed range.

Q And -- and the range, that tells you within an
order how nmuch difference there is between the cheapest
Class | differential in the order and the nost expensive,
correct?

A Yes. The range wll show you across the -- for
the counties in that order.

Q So let nme just look at a few So -- and you can
use Table 2 if that is hel pful.

But as an exanpl e, sone exanples, Order 33, the
current range you can tell is not that big, just if you
| ook at what the |owest green point is to the highest
green point in 33, and if you |look at the actual nunbers,
that is, in fact -- the range is $0.70, correct?

A Yes.

Q Whereas the proposal alnost triples the range to
$2.05, correct?

A. Yes. And you can see that the box, the orange box
for Proposal 19 for Oder 33 is much -- it's a |larger box
and the whi skers are | onger.

Q Ckay. And -- okay. And that reflects range,
correct?

A Yes.

Q And there's other information, but that's one of
the things that it reflects.

Now, Order 30 by conparison is -- let's see, the
current range is $0.20 and the proposed range $0. 55,

correct?
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A Yes.

Q | nmean, these are actually adjacent orders,
correct?

A Yes.

Q Ckay. And then Order 51, which is California,
actually for Order 51, the -- well, there's sone outliers
there, right? So the range is broader, sonewhat broader,

if you ignore the outliers, correct?

A Yes.

Q If you look at the outliers, the range actually is
not changed at all; is that right?

A That's correct.

Q And then, if we ook at Order 131, which is
Arizona, the range actually is shrinking; is that correct?
A Yes, that's correct.
Q There the range currently is $0.45, it's going
down to $0.20, correct?
A Yes.
MR- ROSENBAUM | think that's all | have. Thank
you.
THE COURT: M. Rosenbaum that was extrenely
hel pful . Thank you.
M5. VULIN.  Your Honor, Ashley Vulin with the MIKk
| nnovati on G oup.
| believe we're starting redirect on Exhibit -- or
excuse nme, Proposal 207?
THE COURT: Yes. Unless you have any followup to
what M. Rosenbaum di d.
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M5. VULIN:  No, thank you. | think it was covered
t hor oughl y.
Sorry?

THE WTNESS: Does anybody el se want to tal k about
t hose before we put them away?

THE COURT: Onh, the boxes and whi skers?

THE W TNESS:  Yes.

THE COURT: Okay. Wbuld anyone else like to
foll ow up on boxes and whi skers?

| think we have got it.

REDI RECT EXAM NATI ON

BY Ms. VULIN:

Q So just a few things. You had been asked earlier
about the nmenbership of MG and | believe in earlier
testimony you had testified that Cass | operators are
br oken down approximately to 50% cooperati ve-owned, 30%
proprietary, and 20% captive/retailer owned; is that
right?

A Yes.

Q And of the 30%that is proprietary for C ass
operators, MG nenbership certainly has the majority of

t hat production, correct?

A Yes, that woul d be correct.
Q And earlier you were al so asked about whether it's
best to |l et market forces dictate the novenent of mlKk.
Do market forces dictate the novenent of mlk
t oday?
A. Absol ut el y.
TALTY COURT REPORTERS, INC. 10599
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Q And does M G s Proposal 20 fundanentally change
how FMMOs account for market forces in the Cass | prices?

A. Not fundanentally. It's still |looking at a
conbi nation of a regulated m ni nrum and nmarket forces in
the formof over-order premuns and the |ike.

Q And so Proposal 20 still has a market m ni num
correct?

A Correct.

Q And it still would account for over-order
prem uns, sane as today, correct?

A Yes.

Q Rather, it's just a question of nagnitude.

Proposal 20 addresses a certain anount of nopney that woul d
be taken out of the m ninumand, instead, left to market
forces?

A. That's correct. That is ny perspective on what
MG is seeking with Proposal 20.

Q Entirely consistent with the principles that USDA
applies today and how to bal ance m ni num prices and nar ket
forces?

A | think that it works. | think that it is
consistent with the way that the program operates today.

Q And you were al so asked quite a bit about $0.60
for bal ancing and how that results in double-counting. So
| just want to wal k through that briefly.

The $0.60 that today is pooled and all ocated for
bal anci ng costs, is that $0.60 directed to O ass |

suppliers who actually carry those bal anci ng costs?
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A Not necessarily. That $0.60 goes -- that $0.60 is
part of the base Cass | differential, and so that $0. 60,
a Cass | handler is accountable for it to the pool
t hrough the producer settlenent fund.

Q And particularly with orders with low utilization
t hat $0. 60 woul d be quite diluted throughout the pool,
correct?

A Definitely.

Q And so imagine a producer to a Cass | plant in
the Central Order, and inmagi ne that producer as carrying
$0. 60 worth of balancing costs in order to service the
G ass | market.

WI Il the pool conpensate that producer for his or
her $0. 60 of bal ancing costs?

A No, because of the Class | utilization, the anmount

that's going to cone through is going to be nuch | ower.

Q And so when that farner goes to sell his or her
mlk to a CQass | plant, he'll need to charge that plant
again to make up for the difference of -- of what he still

has for his bal ancing costs, correct?

A Yes.

Q And so despite that plant already paying $0.60
into the pool, that plant would, a second tine, have to
pay that supplier in order to make up for the difference
in the balancing costs that supplier has, correct?

A Yes.

Q And that's the doubl e-counting you were

descri bi ng?
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A Yes.

Q So then let's do one nore exanple. A simlar
scenario, but imagine this time the Cass | processor who
is purchasing that mlk has extra raw m | k storage that
t hey have built.

In that case, that would be the processor bearing
t he cost of a balancing funds, correct?

A Yes.

Q And one nore exanple. |Imagine a Class | processor
who decides to build an ESL pl ant.

There are a | ot of business considerations to do
so, but as you testified, that could also provide a
bal anci ng function, correct?

A Yes.

Q And even if it's not seasonal bal ancing, right?
You were asked, | know, about m |k being produced in the
summer and saved until the fall.

Certainly, in your experience, have you seen it be
utilized at least for daily or week-to-week bal anci ng of
suppl i es?

A Ch, absolutely, daily, weekly, and even getting
into nmonthly. Wth the shelf life on ESL products, you --
you really see people nmanaging their inventories in a way
to facilitate bal ancing.

Q And so a processor who builds an ESL facility
woul d be paying a | ot nore per hundredwei ght for the
bal anci ng activities that that plant provides versus

soneone who builds extra raw m |k storage, correct?
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A. Yes. Unfortunately, silos versus an ESL m |k
plant are not quite the sane sort of capital expenditure.

Q ESL mlk plants are quite expensive to build,
correct?

A Yes, they are.

Q And so that's why you are | ooking at even
scenari os where the two processors are both bearing
bal ancing costs, it really depends on the manner in which
they provide that cost to determ ne what the expense is to
t he processor in providing it?

A. Yes. So what bal ancing activities and how t hey
are undertaki ng those balancing activities is going to --
is going to make it so that the costs are not the sane,
and the anmpbunt of the balancing that they are taking on
may not be the sane.

Q And is that why MG determi ned that this m ni num
price should not contain that portion of bal ancing because
it's carried so differently in every market situation?

A. Yes. Because there is so nmuch variability, we
believe that it nakes nore sense to leave it to the market
so that the specifics can be addressed.

Q And when you say "leave it to the market," do you
nmean | eave it to the producers and processors to deternine
for their individual businesses the nost cost effective
way they want to handl e bal anci ng?

A Absolutely. The nost efficient, nost cost
effective way to performthat vital service.

Q And to ensure that that service is actually being
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conpensated when it's provided to Cass | versus dilution
t hrough the pool, correct?

A Yes.

Q And you were al so asked about over-order prem uns.

And in your experience, do you believe dairy

producers lack the | everage to negotiate over-order
premuns in sonme way that's a system c problemfor FMMOs?

A. | don't think so. | think that while we have
heard testinony from sone cooperative w tnesses and
producers about problens, we have al so heard testinony
fromothers about, frankly, the market power that they
have.

Q And is the fact that sone producers are not
recei ving over-order premuns they believe are warranted,
what does that say to you about the current m ninumprice?

A That says to ne that the current mninumprice is
too high, that you are bunping up against it.

Q And is that because the mninmumprices serving is
the actual price instead of |eaving space above that
m ni mrum for the market to operate?

A Yes.

Q And do you believe that is disorderly marketing or
a synptomof it?

A. | think it's a synptomof it. | think that it --
it's a marker. It's sone -- it's a -- we should take a
| ook at this.

Q And you were al so asked about G ade A

requi rements. And you were asked if Federal MKk
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Marketing Orders only require Class | operators to use
Gade A mlk
Do you recall that?
A Yes.
Q Can producers who are participants in the FMMO
system have Grade B m | k?
A. No. In order to -- all producer mlk for the
FMMOs has to be Grade A
Q So simlar to our experience with rBST-free,
Grade A mlk has becone the industry standard within
FMMOs ?
A. Gade Amlk is very nmuch the industry standard.
Q And the regul atory standard?
A. Absol ut el y.
M5. VULIN:  Nothing further. Thank you.

2024

THE COURT: Are there any other questions of this

Wi t ness regardi ng Proposal 207
| see none.

Congratul ati ons, Ms. Keefe. You may step down.

MR. ENGLI SH:  Your Honor, I'mgoing to try to nove

t hi ngs al ong.
Chip English for the M1k Innovation G oup.
THE COURT: Move themslowy, please.
MR, ENGLISH |I'mafter lunch, so -- okay.
Thank you. Yes.
Chip English for the M1k Innovation G oup.
| call to the stand once again, Dr. Mark

St ephenson, and we're going to try to hand out the
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docunents qui ckly enough so we don't have take a very |ong
break or any break at all.

W believe we are reconnected to the conputer,
right?

THE COURT: We'll go off record at 3:39.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 3:41.

| have three exhibits in front of ne.

M5. VULIN: Before we turn to that, Your Honor, |
would like to nove to admt M. Keefe's testinony and
exhibits. | had rushed off before we did that.

THE COURT: All right. Thank you for renenbering
that. [|'mglad you did.

Al right. So what will be the first nunber you
will refer to?

M5. VULIN. Exhibit MG 15, which is Exhibit 447.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 447, al so narked
Exhibit MG 157

There is none. That Exhibit 447 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 447 was received

i nto evidence.)

M5. VULINN. MG Exhibit -- sorry, Exhibit M G 15A,
whi ch is Exhibit 448.

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 448, al so marked
Exhi bit M G 15A?
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There is none. Exhibit 448 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 448 was received

i nto evidence.)

M5. VULIN: Exhibit MG 15B, which is marked 449.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 449, also narked
Exhibit M G 15B, as in boy?

There is none. Exhibit 449 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 449 was received

i nto evidence.)

M5. VULIN: And Exhibit MG 15C, which is al so
mar ked as Exhi bit 450, please.

THE COURT: |Is there any objection of the
adm ssion into evidence of 450, also marked
Exhibit MG 15C, |ike cat?

There is none. Exhibit 450 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 450 was received

i nto evidence.)

M5. VULIN.  Thank you, Your Honor.

MR. ENGLI SH:  Your Honor, Chip English.

And, yes, you do have three docunents in front of
you. The first is Exhibit MG 16 corrected, which was
resubmtted |last week. |'d like that to be nmarked as |
bel i eve as 451.

THE COURT:  Yes.

TALTY COURT REPORTERS, INC.
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(Thereafter, Exhibit Nunber 451 was nmarked

for identification.)

MR. ENGLI SH: The next exhibit is the original
Exhibit M G 16A, which is data, and that should be 452.

(Thereafter, Exhibit Nunmber 452 was marked

for identification.)

THE COURT: Yes.

MR. ENGISH: And the final one is Exhibit 16B,
whi ch is a Power Point presentation, which was al so
submtted. And that should be 453, correct?

THE COURT: Correct.

(Thereafter, Exhibit Nunber 453 was nmarked

for identification.)

2024

THE COURT: And I'd like the witness in the stand,

pl ease, to identify hinself, once again, and spell all of

hi s nanes, and explain to ne what his Ph.D. is in.
THE WTNESS: Thank you, Judge.

My nane is Mark W Stephenson. That's MA-R K, W

ST-E-P-HE-N-S-ON.

| have two master's degrees in agricultura

econom cs and in dairy science; and | have a Ph.D. also in

agricul tural econom cs; and an undergraduate in dairy

sci ence.
THE COURT: W wel cone you back. And you renain
swor n.
THE WTNESS: Thank you.
/1
/1
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MARK STEPHENSON,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
MR. ENGLI SH: Thank you, Your Honor.
And t hank you, Dr. Stephenson.
DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q Bef ore you provide your testinmony, which is really
going to be the presentation Exhibit 453 we resubmtted,
| ast week, Exhibit, what is now marked 451, M G 16
corrected, which was originally submtted back in
Sept enber.

And you made, at your request, several corrections
to your testinony, correct?

A | did, yes.

Q Could you tell us -- | think there's three --
could you tell us what they are?

A. Sure. One of the corrections was to change the
name of the presiding judge that at the tine of subm ssion
was different.

The other was that there was a cal cul ation that
was wrong, which was the percentage of Gade Amlk in
mar ket s back in the 1950s.

And the third one --

Q You added a conmment about elasticity?

A | did. |I'msorry about that. | did have a
paragraph that | added that was just a comment about the
changi ng estimates of elasticities. | had been listening
TALTY COURT REPORTERS, INC. 10609
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into the hearing, and | did hear a few of the w tnesses
who testified as to how we have seen changes recently in
what we woul d consider to be the elasticities of beverage
m | k.

Q And how does that affect your views of your
testi nony?

A. It doesn't very nuch, but it does speak to at
| east one of their justifications that we have had early
on for classified pricing.

Q Ckay. Could you then provide -- and hopefully it

wll work on the screen -- your presentation, Exhibit 453.
A Sure. 1'll do that.
Not to bel abor the point, but we -- we do have

quite a history with Federal MIk Marketing Orders, and
that history really began back in the 1930s. By the tine
we got to 1937, we had permanent |egislation that
aut hori zed Federal M Ik Marketing O ders.
But in the 1940s, fluid mlk was the nost
i nportant dairy product being regulated at the tine and,
in fact, the nost inportant market for mlk that existed
at that point in tine. And the market has changed a fair
anmount .
"1l show you a slide in just a nonent. W have
seen sone of that with Ms. Keefe's testinony as well.
But fluid mlk today is only about 18% of all
mar ket , whet her we consider regulated mlk or not. In
Federal MIk Marketing Orders, | believe it's 27% or 28%

dependi ng on the nonth and year nost recently, but it has
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becone a small portion of the mlk, whereas in the early
portion of the tinme period for regulation, beverage m |k
was about two-thirds of all of the mlk that was
r egul at ed.

The Grade B m | k volunme had declined significantly
since the 1950s. At that tine, it represented about 40%
of the mlk supply. And in sonme areas where you had high
utilization and relatively high amount of Gade B mlk, it
woul d certainly be possible to not have adequate supplies
of Gade Amlk to service the fluid markets. But today,
that Gade B mlk is well less than 1% of the total mlk
production in the country and is certainly a portion of
t he changi ng market | andscape that we do see.

This graphic is showi ng you the use of Federal
MIlk Marketing Order mlk over time. It goes back to
1947. As | nentioned at that tine, the blue bars are
about -- about 65% of total utilization of mlk in Federal
Orders. The rest of that was m |k used for manufacturing
that continued to clinb through the 1960s and into the
early 1970s when we saw peak utilization of fluid mlKk.

Since that tinme period, total use of fluid mlk
has been relatively flat per capita utilization of
beverage m |k, over that time period had declined as
popul ati on grew.

But you can al so see over that entire tine period
that use for mlk has continued to grow. As | nentioned,
today, manufacturing mlk is by far the | argest use of

mlk in our dairy industry.
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The Federal M Ik Marketing Orders that were
created back in the late 1930s tine period were built
around fluid mlk, and this is partly denonstrated by the
concepts that we have the fluid plants nust be regul at ed,
they had no choice in the matter, and manufacturing plants
may be reqgqulated if they choose to do so.

There is an AMS docunent that explicitly states
that "Federal Orders are used to stabilize conditions for
fluid mlk to make the buying and selling of fluid mlk an
orderly process upon which dairy farmers, mlk deal ers and
consuners alike can depend."

So this kind of cuts right to the heart of what
Federal M|k Marketing Orders were constructed to do and
still is a primary m ssion today.

The primary tools of Federal M|k Marketing O ders
are relatively sinple, and soneti nes have been referred to
as blunt instrunments, but they are classified pricing and
pool i ng.

The hi gher prices which are charged for fluid mlk
of fsets, to sone extent, the greater cost of servicing
those plants, and it also was a -- clearly a pronotion in
history to exploit an inelastic consuner demand.

This gets to the additional coment that | put in
nmy testinony since the hearing, is | did find some of the
testinmony to be rather interesting. W have al ways
assunmed that fluid mlk has been inelastic, but that now
perhaps it is actually noved to the category of being

elastic. And if that is the case, then it suggests that
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charging a higher price for fluid mlk mght -- well, it
absol utely would nean that it would now | ower producer
returns rather than increasing them

So we do have to be a little bit care if that's
one of the justifications that we want to use for
classified pricing and the properties of mlk being
i nel asti c.

Federal Orders have always relied on m ni num
pricing. That means that you are wel cone to pay nore for
m | k and, indeed, nmany plants and buyers of mlk do. But
if you are regul ated, you cannot pay | ess.

And being chronically above, at |east the
mar ket -cl earing price, creates surplus product which the
mar ket can't clear. Qur dairy markets, we have al ways
felt, have kind of wal ked on a knife's edge, that being
plus or mnus 1% on mlk supplies can cause sone pretty
big swings in prices as the nmarkets do attenpt to clear
t hat .

| use a graph here, and | think that this graph is
inmportant and illustrates sonme things. Sonetines even we
as econom sts get a little bit sloppy when we refer to
such things as the supply of mlk or the demand for mlKk,
and we're really just tal king about the quantity.

But as an econom st, the words "supply" or
"demand” really are tal king about a relationship between
price and quantity. If we're thinking about the demand
for mlk, at a higher price, consuners want relatively

| ess product; at a lower price, they will denand
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consi derably nore.

The inverse of that is true for those producing
mlk, supplying the mlk. At a higher price, they are
willing to produce a fair amount of mlk, and at a | ower
price, not as much.

And if you wll notice in this graph here, we have
this one spot where these thin crisp lines intersect, and
we would call that a market-clearing price. That's the
one pl ace where consuners and producers agree on the
quantity and the price of the product. That just clears
t he market.

Again, at a higher price, if you are regulating a
price up here, you will have demand for a product that's
in this range, and you will have supply here. That
di fference between the price demanded and the price
supplied is surplus or inventory. Down here, we have a
position that's precisely the opposite, where there's nore
m | k demanded than is being supplied by the narketpl ace.

The marketplace for mninumpricing is able to
deal with prices below a market-clearing level. W can do
t hat because premuns will step into the breach to fil
that market price up, and we'll find our way worki ng back
and forth until we achieve a market-clearing price.

If we're at a level that's higher than a
mar ket -cl eari ng price, then we have surplus, and we're
regulating that as a mnimumprice. WIlcone to pay nore.
You will find that we have relatively few options. One of

the few options that we have in Federal M|k Marketing
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Orders is that we can opt out of regulation if you are a
manuf acturing plant, and that does happen.

Now, we show lines like this in illustration that
appear to be very crisp and clean and really quite
definite, as though we actually know what that
mar ket -clearing price is at any point in tinme. And we
really don't. W have an idea about the range and the
reason for those prices being in that range, but it's
truthfully nore like these fat |lines over here. There's
kind of a target in the mddle that we know we ought to be
shooting at. W don't want to be nmuch above it or nuch
below it.

But, nevertheless, if we make small m stakes but

are still hitting the target, we're probably going to have
markets that will function all right. |If you are hitting
wel | above that, you nay be in trouble. |If you are

hitting well under that, you are probably irrelevant. So
| woul d suggest that, you know, we try to think just about
how preci se our market pricing is really trying to be.

| mentioned that being slightly above can be
accomodat ed by accunul ating dairy stocks, but it's also a
signal the market is already clearing and we'll need to do
sonething to lower the price. |It's probably better to err
on a somewhat too-low price rather than one that's too
hi gh, especially for fluid plants which can't opt out of
this regulation. Mnufacturing plants can; fluid plants
can't.

We have had a nunber of opportunities to talk
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about this U S. Dairy Sector Sinulator nodel. The Sector
Si nul at or nodel solves a rather conplex task of assenbling
raw mlk fromdairy farns across the contiguous 48 states,
shipping it to plants where it's made into dairy products,
to be distributed to consuners all across the 48 states.
The nodel's task is to find the nost efficient nmethod of
nmoving that mlk for assenbly, product processing, and

di stribution of final products, subject to many
constraints. The nodel doesn't develop or reflect actual
values for mlk, but rather it can calculate relative
values of mlk when raw mlk is always going to its

gl obal Iy hi ghest and best use.

So in other words, this is the activity of
sonebody that we mght think of as a marketplace dictator
that is really noving products in the nost optinmal way.

We often don't get a chance to do that, but it provides us
with a benchnmark, at least, for an efficient dairy
mar ket pl ace and system

So the Cass | differential and G ade A. W have
had sone di scussion about this in the last, well, norning
and day, and then others tal king about it. But in |ooking
back at the history of differentials, there is sone
evi dence in docunmentation that tal ks about this $1.60
Class | differential, which has been reported as being
i npl emented during the Federal Order reform

|"'mnot sure | have seen that precise docunent,
but you do see docunents that describe an A plus B plus C

equal s the differential. And they then provide -- and
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certainly during California hearing | also recall hearing
about the different pieces of what those el enents actually
were. The docunent indicates that part of the value is to
support conversion from Gade Bto Gade A mlk
production. | think that was inportant at one point in

ti me, undoubtedly very much | ess so today.

Today, conpensation to support convergence or to
mai ntain G ade A status is really not needed. G ade A
status is no longer a Class | issue at all, it's an
i ndustryw de standard. W have seen a variety of ways in
whi ch voluntary prem uns have been used to incentivize
m |l k production and mlk qualities. One of the them
mentioned just a little while ago was rBST. There were
prem uns that were paid to dairy producers to provide
non-r BST production of a mlk supply that was to be sold
at a premum And as we found farns no | onger --
declining to do that, in sone cases on a co-op basis and
sone cases on state-by-state basis, that premumis really
no | onger avail abl e or being paid.

W have al so seen prem uns being paid for greater
quality in mlk production. So |ow somatic cell count
mlk was a good exanple of that. Those prem uns have been
fairly substantial, and farns worked hard to achi eve that.
At this point intime, our mlk quality is inproved so
much that there's very little of those premuns actually
bei ng pai d anynore.

The opportunity of noving on to using prem uns for

ot her purposes is now available. That's no |onger a
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strong incentive in the marketplace. They have becone
comodi fied. And we could see | think the very sane thing
with Gade A mlk. It has been the standard for so |ong
and mai ntaining that is not an expensive issue on farns,
and it has becone commodified and is probably hard to
justify in the portion that -- that is being | ooked at as
the basis of the differential.

Anot her one of the pieces has been bal anci ng.

Now, that's a part of the justification here that

bal ancing is a cost to a system And |I'mnot sure that
that is quite the case anynore for market-w de or
pool -w de expense being efficient and consistent with
orderly marketing goals.

Co-ops and i ndividual producers offer successfully
negoti ated incentives, and fluid plants have changed their
behavior. W have different types of bal ancings that were
needed. But a couple of decades ago it was very common to
have intra-week bal ancing as plants often didn't process
on a Saturday or a Sunday, and that mlk had to go
sonewhere over the weekend, and then a greater anount was
desired on Monday to refill store shelves. So plants were
incentivized to install silos and accept mlk, at |east on
weekends, even if they weren't processing. And that has
t aken pl ace across the country.

A high proportion of manufactured m |k no | onger
sol ves the bal ance -- or serves as a bal ancing function,
partly because of the great supply of mlk that we have

relative to the Class | needs and in many areas of the
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country. That shift nmeans that there's nore than an
adequat e supply of m |k avail abl e.

Anot her portion of the Class | differential that's
been identified is the incentive to serve Cass I. In
ot her words, when needed, can we nove mlk froma
manuf acturing plant or sone other use to a fluid plant.
And sonetines it's been identified as the cost to nove
that mlk, maybe |largely via diversion, from
manuf acturers' plants to where it's needed. But |'m not
persuaded that that's still always a factor as C ass |
can't be considered in isolation. W have to think about
it, nowadays, in the totality of our dairy systemin the
U. S.

Class | plants, in reality, may have to pay tw ce:
Once in market heavy, manufacturing heavy regions of the
country into the pool, and a second tine as a premumto
get that mlk to nove from manufacturing plants to a fluid
pl ant .

| take Order 30 as an exanple where utilization
has been so low. If it's |ooked at as being $0.60, or
sonething like that as the portion that is used to nove
it, and the Class | utilization is, for easy math, maybe
10% then we're tal king about $0.06 being available to
incent mlk to nove. Not likely to get nuch m |k noving
with that in a region |like that.

This shows that noney is perhaps not included in
t he pool, but instead be allowed to be used by fluid mlKk

plants directly.
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Now, |'m going to talk about sonething that is ny
idea. This is not a MG proposal, but was rather ny own
idea. | have a fairly strong i ndependent sense of what |
may want to do fromtine totinmne. And if it's determ ned
that $1.60 is necessary to ensure service to Cass |
plants, it would be a lot nore effective to require that
Class | plant include the $1.60, that they have to pay it,
but that they can pay it directly to their supplier and
not into the pool.

Now, that's not necessarily the entire C ass |
differential, but it is that portion that we have tried to
justify as being a fixed proportion that is added
ever ywher e.

The remai nder of the differential, however, would
be part of the market-w de pool.

Now, when we | ook at that USDSS nodel out there,
was asked to take a | ook at the cost of bal ancing and the
i ncentives to nove product around. And, in fact, the MG

proposal was not even devel oped at that point in tinme, but

| was | ooking at these other things. | did |ook for
insights fromthis USDSS nodel. |s there sonething that
it can tell us about these relative costs and -- and

novenent of m | k?

And the primal and dual solutions represent val ues
fromthe optimal. The U S. nodel validation shows us that
t he evol ution of regional processing structure highly,
closely correlates with what the opti mal nodel sol ution

is. In other words, in relatively surplus regions of the
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country, we have manufacturing heavy plants that are
taki ng place, and in regions of the country that are
relatively deficit, we find that we have nmany nore fluid
pl ants and very few manufacturing plants. And the fluid
pl ants even in the manufacturing regions tend to be

| ocated closer to population centers, while nmanufacturing
is actually located closer to the m |k supply. That's
consi stent with what the nodel feels ought to happen, so
think it's consistent that the -- you know, the nodel is
capturing the actual incentives that we see in the

mar ket pl ace.

Actual m |k novenents, not the representations
that we have, can differ fromthe optiml solution in the
nodel , but differing by very much is |ike sw mm ng agai nst
an economc current. In the proposals for O ass |
differentials, when we have seen maps of nodel results, or
indeed the Class | differentials that we actually have in
place at this point intime, we do see that gradation in
variation, that is representative of what you m ght call
an economc current that mlk wants to nove in those
di rections of higher prices. My not be conpensated fully
for that novenent, but it is going to try to nove in that
direction if it needs to nove at all. And sw mmi ng
agai nst the current or going against that price surface is
sonet hing that can be done over short distances, but it's
expensive and it's difficult to sustain in the |ong run.

This nodel can also give us an idea of the

relative value of mlk used in different types of plants.
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AVMS has never asked us for the dual value in manufacturing
plants, it's only wanted to take a | ook at the dual val ues
at fluid plants. But, in fact, we can have the nodel
generate these val ues anywhere there's a plant of any
type, or a farm or a population center. Anyplace that we
have a constraint available, we can always | ook at what is
t he value of relaxing that constraint at that point by one
unit.

And we can al so | ook at those values at cheese
plants. So, for exanple, if we happen to look at a fluid
pl ant and a cheese plant that's quite literally across the
road fromone another, the dual values can and they do
di ffer based on the need for the finished product. So
when we take a | ook at types of plants, even in the very
same | ocation, we can see that the marginal val ue, that
dual value of the product, can differ based on what the
nodel can actually do with the products that could be
produced at that point, whether it is manufactured product
or fluid.

So a plant maki ng cheese in sone | ocation m ght be
nore val uable to the global solution of the USDSS than the
fluid plant across the road. That conparison, by | ooking
at these dual values here, can approxi mate the incentive
or the give-up charge for delivering mlk to a fluid plant
i nstead of the manufacturing plant.

" mgoing to show you in just a slide or two here
a map that | ooks at these differences, and the nodel does

show that difference in the dual or marginal values for
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fluid and cheese use across all 48 states. |t represents
Cass | dual value mnus Cass Il dual values, with
shades of red to green. And those val ues are not
inclusive of the $1.60. These are just the price relative
val ues that the nodel spits out.

The green-col ored counties are | ocations where
delivering mlk to a fluid plant is of nore value; in
ot her words, the nodel can lower this total global cost
nore in an efficient market if the mlk goes to the fluid
pl ant rather than to a manufacturing plant. |In the areas
where we see colors of red, it's just the opposite. The
nodel can |l ower total costs nore by having the mlk go to
a cheese plant than it does to the fluid plant there.

The intensity of the red color shows where we're
delivering mlk to a cheese plant is of nore value. The
fluid plant |ocated in the red-colored region would find
t hat cheese plants in the area were unwilling to give up
m | k unl ess you conpensated them for at |least their
opportunity costs, which are greater than the fluid
pl ants' regional cost of mlk.

This, in fact --

THE COURT: Dr. Stephenson?

THE W TNESS: Yes.

THE COURT: | know M. English had in m nd that we
woul d not take a break, but | nust. And | want to do it
before you help us evaluate nore of this map on page 19.

So let us take a ten-m nute break, and then we'll
come back to Exhibit 453, the slides, and we'll begin with
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page 19. Thank you.

Ten mnutes. Please be back and ready to go at
4:22.

(Whereupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 4:22.

Thank you, Dr. Stephenson. M dry throat, | had
been drinking too much water, | needed that break.

You nmay resune.

THE WTNESS: Gkay. Thank you. No, the break was
ni ce.

| left off just at the introduction of this map.
| had tal ked about it a little bit, and there's probably
plenty nore that needs to be said about it.

| was not aware that this relationship existed in
this kind of way. It was not sonething that we had ever
really | ooked at, explicitly or directly. W had | ooked
at margi nal values of manufacturing mlk in conparison to
the fluid values, marginal values of fluid mlk, for sure.
We noticed the patterns that tended to be simlar, that
they were relatively |ess valuable in the upper |eft-hand
portions of the map and becane nore val uable as you go to
the | ower right-hand corners of the map, but | never
really | ooked at the differences between those two things.

And in trying to think about sone of the, what
does it take to nove mlk fromone type of plant to
another, what is the incentive that's required, you can

notice that the marginal value of mlk in the centra
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portion of the country where it's virtually all red in
here is considerably greater than it is for a fluid plant.
This is a place where | think you can say that, what's
needed to nove mlk is the give-up charge or the
opportunity cost that that manufacturing plant faces and
the fluid plant is going to have to cone up wth nore
noney than they would want to do, based on the val ue of
their product at that l|ocation that point in tine.

The red is actually in gradations there froma
darker red to pink. That represents stronger values in
manuf acturing for the very dark red colors to pink colors
where it's a little bit nore. There are actually gray
bands on this map. Doesn't show up as well on this
nmoni tor up here, but those gray bands are where the
mar gi nal value of fluid is about equal to the marginal
val ue of the manufacturing products in there.

And in regions |ike the Southeast, and, in fact,
in California and Nevada, we find that the marginal val ue
influidis alittle bit greater than it is for the
manuf acturi ng there.

So it's not consistent across the country, but
there are definitely patterns that we see here. And it
does correspond to relatively surplus versus the gl oba
need for the particular product that is and can be
manuf actured in those different |ocations.

This was a bit of a revelation to ne to | ook at
the nodel results in this particular way. | hadn't done

t hat before. Sonetinmes we have our own i deas about what
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we think may be going on and we pursue them or we | ook at
t hem t hrough research to validate that. Sonetines we are
| ooking at data, as | did here, that have been with us for
sone period of tinme, but we're sinply looking at themin a
way we had never | ooked at them before to have new

i nsi ghts reveal ed about this. | think this is
particularly potent in this particular exanple.

So | would say that those areas of the map here
where we're seeing sonme red zones, the primary purpose of
what this uniformdifferential may be that gets added on
to the spatial values of Cass | is really needed there to
try to attract that mlk away from nmanufacturing pl ants.
It's the incentive that's required to pull it away froma
better use in that region.

In the areas where we see a | ot of dark green,
that's not necessarily the case. Their fluid mlk plants
find it so valuable to have the next unit of mlk in
there, that their value of that increnent that may be
added to it is nore for the conpensating the cost of
bal ancing in the region, nmaking sure that we're bringing
mlk in or pushing it anay if we didn't need it at that
point in tine.

So we have two different kinds of things going on
here. One, in the red areas the need to pull that mlk
toward fluid plants and away from cheese plants if needed,
and in the green areas, we're |ooking at nore of the costs
of bal ancing than we are the costs of pulling it away from

a cheese plant in the region. So sone different uses
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t here, but those two are both valid.

| would point out that when we take a | ook at the
average value, this is a sinple average of these 3,000
plus counties. But the average value of the differences
between the Class | and the Class Ill values was a m nus
$0. 38, which indicates that on a national average it is of
nore value -- cost saving to the nodel to have mlk in a
cheese plant than it is in fluid plants, in nost regions.
Not all regions but nost regions.

| think that speaks a little bit to the evolution
of our industry as well, that we have gone from being a
fluid-domnated dairy industry to being one that is
manuf act uri ng dom nant.

The range, however, does go from sonewhat nore
than $2 per hundredwei ght favorable to a cheese plant in
red to somewhat nore than $2 per hundredwei ght nore
favorable to a fluid plant in green, which tends to be in
t he Sout heast.

| think the nodel result bolsters the argunents
not to dilute that value into the pool. |If it represents
bal anci ng costs for fluid plant or an opportunity cost for
manufacturing plants, then if we're diluting that, really
into the pool -- again, ny exanple or rough exanple
| ooking at Order 30 with a 10% utilization -- you are
sayi ng that we have effectively conpensated producers or
cheese plants with a $0.16 value to try to nove that mlKk,
whi ch doesn't conme close to the $2 or essentially close to

that in many of the regions. Better if those plants had
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the full $1.60, that they could toss that to the people
who are actually doing the balancing or, in fact, pulling
the mlk away froma plant, the opportunity costs froma
cheese pl ant.

If a fluid plant pays the $1.60, it lets the fluid
pl ants pay that portion directly to the farns,
cooperatives, or manufacturing plants who do supply the
mlk. |'mnot suggesting taking noney out of the
regul ation, but rather that it -- it is -- have the
ability to be directed.

The slight change in the Federal Order nechani sm
does not take regul ated val ue away from producers. The
portion of that mininmum C ass | paynment directly rewards
the mlk that helps to balance the industry or to attract
the farmmlk to the plant. The marketw de pool woul d
have much less to distribute, which may di scourage
non-performng mlk distant froma fluid plant as well
from choosing to pool. That response could increase the
Class | utilization in heavy manufacturing regions to
sonething nore like a | evel needed to bal ance the fluid
needs.

The dairy industry's evolved a | ong ways fromthe
conditions of the 1940s. The structure of the Federal
Orders was conceived to solve fluid mlk probl ens when
fluid mlk bottling was the nost inportant use of farm
m |k and a dom nant class of overall mlk. Mnufacturing
m |l k uses are now not only ascendant, and the FMM3s are

functioning as a fluid base systemin a
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manuf act uri ng-dom nant world. | believe that this is why
we' re seeing many of the issues being raised at the
hearings. Handl er actions such as depooling are nore of a
synptom of the underlying problemthan actually being the
probl em t hensel ves.

M1k used for manufactured dairy products can't be
ignored, it has to be recognized. They have a geographic
basis, just like fluid mlk does, and in many | ocations,

t hey can now conpete fluid plants for local mlk supply
under our current Federal Order regulations. Perhaps we
can nove in a direction to allow a portion of the
differential paid directly by plants to their supplier and
not shared across the pool.

We have had in Federal Orders in the past not just
mar ket wi de pooling, as we have in nost orders today, but
we have had individual handler pools. This doesn't go
that far. It's a bit of a conmbination of the two things.
A portion of that pool can be paid by individual plants to
the fol ks supplying them This would focus the
differential paid by dass | and make Class | prices nore
directly potent to attract the mlk to their plants.

And those are the comments | had. | would be
happy to answer questions about that.

BY MR ENGLI SH:
Q You did have one nore slide.
A. Dd1I1? | did. GCkay.
Many of the marketw de justifications that we have

had for the fixed increnent are really valid. Gade A
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conversion and mai ntenance is just not justified with the
current production practices. | think it's a real stretch
totry to do that.

| ntra-week bal anci ng being done by fluid plants
al ready accepting mlk on weekends, and even to sone
extent the seasonal balancing is being challenged by the
i ncreasi ng production of ESL products.

| "' m not suggesting that that takes care of
seasonal bal ancing. The seasonal demand for fluid mlk
products is al nost countercyclical to our supply of mlk
and the mlk production. So we still have seasona
bal anci ng needs that need to happen.

Mar ket wi de pooling of the entire Class | prem um
attracts nore mlk to nost orders than is necessary to
ensure fluid needs. A portion of the Class | value would
be better directed to conpensate suppliers rather than
di luting the paynent across the entire pool.

And that, | believe, is ny |ast slide.

Q Yes, Dr. Stephenson. Thank you.

So let nme ask first, before soneone el se does, are

you bei ng conpensated by M G for appearing today?

A | am yes.

Q And do you oppose Federal M|k Marketing O ders?

A. No, quite the opposite. | think that Federa
Orders have been an inportant part of the structure of
this industry. But | think that, you know, we are well
past the tine to need to have sone significant changes in

t he Federal Order system
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One of themthat's just obvious, and | think we
have al nost uni form acceptance of it, is that our mlk
price discovery nechani smhas | ong over need -- or due for
the need to update Make All owance in the product price
formulas. | certainly would stand by that.

| woul d al so suggest that the rest of the Federal
Order nechani sm has provided a | ot of benefits to the
dairy industry, but there are some of those things that
just need to be changed. As | nentioned, it's a -- it's a
fluid mlk solution and a manufacturing worl d.

Q So after we -- after MG pre-submtted your
testi nony, we heard fromsone in industry that said
adopti ng your proposal would lead to the end of Federa
M Ik Marketing O ders.

Do you agree?

A | don't know, but | don't think so. W have | ost
Federal M|k Marketing Orders over tinme, partly through
consol i dati on, but sone of them have just been voted out
because they didn't service the needs of a particul ar
regi on or producer, or at least it was deened at the tine
to do so. That the industry and orders would evol ve and
per haps vote another order or two out, | wouldn't be
surprised at that, but I'mnot sure that | could fully
draw cause and effect, if this, then no order.

Q We have al so heard that USDA has sort of two
choices: It can either regulate nore or it can regul ate
| ess.

Have you heard that or discussed that yourself?

TALTY COURT REPORTERS, INC. 10631
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 16,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | have heard that. | mean, that speaks to

concl usi ons that people have drawn that change is needed.

Right? And regulating nore or nore heavy hand in
regul ation m ght involve a variety of things.

So, for exanple, the fat lines that | showed as

2024

being our target for discovering mlk prices could perhaps

be thinned up if you really wanted to try to do sone of
this to better understand market conditions. But, wow,
that's a tough call to do. | nean, to be able to
prescri be what the value of a product is at any point in
tinme precisely is difficult. Mst of the command
econom es that have tried to do that have not been
successful .

Regul ate | ess, yes, this speaks to letting the

i nvisible hand of the marketplace, you know, allow things

to happen. So | do think that we could regulate | ess, and

this perhaps is a step in that direction, but it's not a

full scale junp in my opinion.
Q In fact, didn't USDA in Federal Order reformin

the original proposed rule, in 1998, suggest in Option 1B

that it would be possible to allow the market to operate a
little nore, correct?
A. Yes. There were docunents that | ooked internally

at what were considered to be two different options, and

t hey were discussed a fair anmount, 1A and one 1B. One of

t hem was nuch nore market oriented; the other was a little

bit nore professional-judgnent oriented.
Q And are there benefits to Federal M|k Marketing
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Orders?

A. | think there certainly are. If we didn't have
the structure of Federal Orders, | believe the industry
woul d have to recreate sone of that. |If you look at a few

countries that have deregul ated, had sonething simlar to
the relatively heavy hand that we have in the Federal
Order nmarketplace here, to nothing, they had to recreate a
| ot of what their structure and regul ati on had done.

So | would not be advocating the |oss of Federal
Orders. | think it's going to be challenging in the
future if we don't have changes. But, no, |'m not
advocating the [ oss of them

Q As between heavier regulation and |ighter
regul ati on, do you cone down on one side?

A | personally cone down on lighter regulation. |
would like to see that. And the reason | say that is |
think that the changes that are happening in our industry
are happening so rapidly, and the conplexities that we
have now, it's not ny grandfather's dairy industry. This
is an industry whose manufacturing processes and i deas,
both at the farmlevel and through processing, are just
very different today than they used to be. It is hard to
keep up with it. And if you are perennially in a state of
not being where it needs to be, then | think we have to go
alittle bit lighter and | et the marketpl ace nake sone of
t hose deci si ons.

Q So let me now turn to your discussion about the

use of the nodel.
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And first, | think there was sone confusi on
earlier in the hearing, what underlying data did you use
for your work for this subm ssion?

A. This was the normal m | k supply and demand dat a
and cost structure. But | took this from nodel runs that
we had made back in 2016 -- or with 2016 data. This was
data that were not as relevant as we had run nore
recently, but | felt that that was just not a reasonable
thing to do, to use current data. So this is 2016 data.

Q And that is the current data bel onging to Nationa
M1k, correct?

A. I n nmy opinion, yes.

Q So when Dr. Nichol son was here presenting and
before | tried to clarify with him he appeared to express
concern that you had used the data for National MIKk.

A. No, no. No, no. This is 2016 data. Al ways has
been.

Q Do you have any concerns that the use of sonewhat
ol der data than that used for National MIlk in NMPF 19
m ght inpact your results?

A Qualitatively? No. | think we would see a very
simlar structure and justification.

Quantitatively? Perhaps. They would be a little
bit different.

| think that it is always inportant, if we're
consi dering changes to regul ation or sonething |like that,
that we use the nost current data that we can and is

available. But | -- | wasn't going to do that for this
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particul ar work.
Q | think fromwhat you said when you started this
project, you did not know what the results woul d be?
A No.
THE COURT: Say that again.
BY MR ENG.I SH:
Q You did not know what the results would be?
A. No. This was exploration on ny part. | had been
asked to |l ook at the justification for bal ancing costs,
the justification for give-up costs, if you will, you know

fromplants, and to |l ook at that $1.60 and the pieces of

t hat that have been tal ked about here earlier. And it was

in the process of doing that and seei ng whet her or not

there was a nore systematic way than just saying, ny

pr of essi onal judgnent concludes that we should do X, Y, or

Z. | wanted to see if there wasn't sonething we could do

with nodel structure.

Q Dd MGtell you what it wanted the results to be?
A No. In fact, I don't think at the time that | had

done that that M G even had their proposal together.

Q So has the nodel been used this way before?

A Not precisely. | did nention ny testinony, that
we have | ooked at the dual values of other classes of

mlk, including farmlevel mlk, which we seldomtalk

about. But, you know, those price surfaces are different.

Just as an aside, when we were | ooking back in the

days of the Cornell dairy markets and policy for reform

pur poses, we knew that the farmm |k price value surface
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was different than the Cass | price surface. And Federal
Orders have historically relied on the differences in
Class | prices as the zone values within orders. And when
we did calculations |looking at this, it was pretty clear
to us that with consolidated orders, partly because of
utilization but also because of the farmlevel val ues,
there were going to be sone problens of m |k pooling on

di fferent orders.

Q So does the fact that it's not been used this way
in the past, should that affect the way USDA use the
results?

A. | don't think so. If -- if you accept that this
is a valid approach to | ooking at sonmething |ike Cl ass |
price relatives, then the rest of the nodel results may or
may not be useful for other questions that you have. |
felt as though | ooking at these, that this was a
reasonabl e use to help elucidate a little bit about, you
know, the tensions that we see in sone regions with
difficulty getting mlk into Class | plants.

Q So if you could go back to page 19 of your
presentation, which is the map.

A. The map, yep.

Q Al right. So one thing, is the underlying data
for this map is Exhibit MG 16A, which is Exhibit 452,
correct?

A Yes.

Q That's the actual data that the nodel spit out,

correct?
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A. Yes, that's correct.
Q And so you' ve tal ked about the green, and you have
tal ked about the red.

But there are also areas that are in the gray,

correct?
A. That's correct.
Q And sonme of those are, you know, very close to

zero, either positive or negative, correct?
A That's correct. That doesn't nean that the mlk

value i s zero.

Q It means the difference was zero?
A Yes.
Q So in such an instance, there really wasn't a

great need for bal anci ng expense or a great need for an
i ncentive cost, correct?

A That's correct.

Q And given the fact that you have this w de range,
froma negative $2, over $2, to a positive over $2, and
then sone in the zero or close to zero, say in the Central
Vall ey of California, what does that say about including a
fixed value in the pool?

A. Well, again, | think that, you know, this is a
case where if it's truly zero, there wouldn't have been a
story here for nme to tell about this, and -- and | think
that it woul d have been appropriate to sinply say, well,
this could be included in the pool because there's not a
strong difference fromone to the other. Although it

still means that we need to incentivize mlk to nove,
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whet her for bal anci ng purposes or for give-up charges, but
it my be a snaller value. It nmay be sonething that you
could pull out with premuns pretty easily, those prem uns
are not going to have to be in the dollars range.

Q But nonet hel ess, it doesn't change your view that
instead of including it in the pool, if there's sone
nunber, whether it's $1.20 without the G ade A or $1.60,
it would be better to direct that to the producers
supplying the mlk, correct?

A Yes.

Q So let's go back to your work --

THE COURT: M. English, so he used three
categories. He didn't just say "producers,"” did he? Wat
are the -- what are the --

THE WTNESS: There were producers, cooperatives,
and plants -- | nean, manufacturing plants.

THE COURT: Al providing the fluid mlKk?

THE WTNESS: |If you needed to incent the pull of
mlk froma plant that had already paid for that mlKk,
then I would view that paynent as going to that plant that
had already paid for the mlKk.

MR. ENGLI SH: Thank you, Your Honor.

BY MR ENGLI SH:

Q So, Dr. Stephenson, going back to your work with
Dr. Nicholson and National M Ik Producers Federation 19,
if USDA is to use the USDSS to set the O ass |
differentials, should it use the nodel average, the nodel

maxi mum or the nodel m ni nunf
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A. | mentioned that the bigger problemthat you have
in regulating mninmumprices is regulating one that's too
high. It may be close to ignorable for many of the
regions of the country, but when we | ooked at seasonal
di fferences between fall and spring marginal values, in
sone of the areas, |ike the Southeastern portion of the
country, those differentials were large. So you coul d
potentially be asking for nore noney than is necessary in
the flush season of the nonth, in other words -- or flush
season of the year, in other words, overpaying during that
time period, and you ought to be really |ooking at the
m ni mum price rather than the average or the maxi mum

Q And did Dr. Nichol son agree with you on page 29 of
his testinony, effectively stating you should use the
m ni munf?

A | recall Dr. N cholson saying that, yes, that it
is a problemto overpay for mlk in a regul ated m ni num
system

Q So we have a bit of a conundrum and it is not
that you did sonething different fromwhat MG s proposal
is. Rather, given our Hearing Notice and what sol utions
USDA has avail able to its Hearing Notice, how shoul d USDA
approach your concept that sone of the C ass |
differentials ought to be paid to the actual suppliers of

the Cdass | mlk?

A. Well, as | nentioned, | do have an i ndependent

streak, and thinking about this particular proposal, it

was not a proposal that | wanted to make. | wanted to
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tal k about, if we did sonething like this, and offer this
as ideas or evidence. | don't want to choose -- nuch |ike
Ms. Keefe said before nme, that | don't buy mlk, | don't
sell mlk, I shouldn't be creating proposals for that.
What | can do is to offer ideas and naybe sone
analysis, and | wuld lay that at the feet of USDA, and
per haps we can have a nore targeted special hearing or
sonething if you wanted to do or needed to do that froma
procedural point of view
Q And |l et there be no confusion about what you are
advocati ng, because | think another person in speaking to
nme said, well, wait a mnute, is Dr. Stephenson saying
t hat because of all these red areas and the value of mlKk
used in cheese that USDA ought to nore heavily regul ate
and do mandatory pooling of Class Ill and |V?
Are you advocating that?
A. No, I'"'mnot. That would go toward the nore
heavy- handed regul ation that | do oppose. | think that we
have a prescription for problens and issues if we don't
have a relief valve in a regulated systemlike this now.
Q And finally, there may be criticismof the
proposal, that your approach would create a conpetitive
i ssue for those who do not ship mlk to fluid plants, that
is to say a lack of a fluid draw would create conpetitive
i ssues for them
What woul d you say about that criticisnf
A It may. | really -- any change that we're going

to make to the regul ated systemthat we have today is
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going to cause sone winners and sone losers in the system
There's going to be sone who benefit and sone who are
going to take a bit of a hit fromthat. And | woul dn't

di sagree that this is likely to not share as nmuch noney

across the pool as it did before.

But the regulated mninuns are still going to be
the sane. We're going to still be trying to solve the
fluid mlk problemto the extent that we still have sone

of that, that we had at the tinme that Federal Oders were
inplemented. | think it nmakes the order systemstill be
able to function in a way that we m ght not be able to if
we were to continue doing nuch of what we have in the
past .
Q And finally, do you have any additional thoughts
for USDA before |I turn you over for cross-exam nation?
A No, | don't. Good I uck.
MR. ENGLI SH:  Your Honor, as this concludes ny
di rect, and recognizing we'll hold off on the ruling, | do
want to at | east nove the adm ssion of Exhibits 451, 452,
and 453.
THE COURT: Does anyone object to ny taking those
into evidence even before we do cross-exam nation?
No one does. Is it -- is there any objection to
t he adm ssion into evidence of Exhibit 451, also
Exhibit M G 16 corrected?
There is none. Exhibit 451 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 451 was received
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i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 452, also nmarked
Exhi bit M G 16A?

There is none. Exhibit 452 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 452 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 453, that's the slide
presentation that we just conpleted, also marked
M G Exhibit 16B, |ike boy?

There is none. Exhibit 453 is admtted into
evi dent .

(Thereafter, Exhibit Nunber 453 was received

i nto evidence.)

MR, ENGLI SH:  Your Honor, | conveniently |eft
National MIk with five and a half mnutes before
5 o' cl ock.

THE COURT: 1'd like to use the tine to tal k about
tonmorrow. | want to go off record in six mnutes, and
that's not tinme for adequate cross-exam nati on.

So, M. English, what are your objectives for
t onor r ow?

MR. ENGLISH:  Well, Your Honor, we didn't nake it
t hrough today, but -- so Dr. Stephenson --

THE COURT: We did.

MR. ENGLISH Well, we didn't nmake it through the

2024
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w tnesses. |'mnow -- the shoe is on the other foot or
sonet hi ng, when -- when Ms. Hancock was routinely
concerned about getting her w tnesses on and off and.

And so Dr. Stephenson will be here in the norning
to conclude his exam nation. After that, the order -- we
actually did provide an order, and we're going to stick
wth it, at |east for now.

Warren Erickson of Anderson Erickson Dairy is the
next expected witness. Mke Newell fromHP Hood is the
next expected witness. And then | inmagine that either
before himor after himwe wll have a non-M G w t ness
because Heath MIller, who is | believe a dairy farnmer from
Mai ne, is scheduled to be -- Wdnesday afternoon, which is
tonorrow i s Wednesday.

M5. TAYLOR: Oh, yeah, tonorrow afternoon.

MR, ENGLISH: And so | imagine that in the best
case scenario M. Newell will get on and off and then
M. MIller will get on.

And then after M. Newell, M. TimKelly from
Shamr ock Foods Conpany. And then after that, M. Chuck
Turner, | believe, from Turner Dairies.

And | venture to say that | can stop there. The
participants have a list, although Aurora Organic Dairy |
think is next on the list after that. | think that's
optimstic that we're going to get there, but 1'mgoing to
try.

THE COURT: Excellent. W have a few nore m nutes
left.
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Does anyone have anything you would |ike to say
for the good of the gathering?
No?
Al right, then. W wll see you at 8 o' clock
tonmorrow norning right here. W go off record at 4:57.
(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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