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MONDAY, AUGUST 28, 2023 - - MORNI NG SESSI ON
THE COURT: On the record. Good norning. It is
Monday, August 28th, 2023. W're in Carnel, |ndiana.
This is fourth day of the hearing.
Any prelimnary business on the record?
Seei ng none.
| hope everyone had a | ovely weekend, a refreshing
one.
| understand we have a witness for the CME group,
Anne Krema, if |'m pronouncing it correctly, up first.
Good nor ni ng.
Rai se your right hand.
ANNE KREMA
being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: You nmay take the stand.
Dl RECT EXAM NATI ON

BY MS. TAYLOR

Q Good nor ni ng.

A Good norni ng, Erin.

Q Can you state your nane and spell your nanme for
t he record?

A Yes. M nane is Anne Krema, A-N-N-E, K-RE-MA

Q And can you, for the record, give your business
addr ess?

A 20 South Wacker Drive, in Chicago, I|llinois,
60606.

Q Thank you.

TALTY COURT REPORTERS, INC.
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Are you -- did USDA invite you here to speak

t oday?

A Yes.

Q On what topic?

A On ri sk managenent .

Q Did you prepare your testinony of your own
volition?

A | did.

Q And di d USDA revi ew any of your testinony in
advance?

A No.

Q For the record, we -- USDA knew ri sk managenent

woul d be a topic of conversation for the hearing, so we
asked the CVE if they wanted to put sone information on

the record in regards to their risk managenent tools they

have offered. So | wll let Anne speak for them
Thank you.
THE COURT: | take it this has been canvassed to

ot her parties?

M5. TAYLOR: Yes. They each have a copy, and it
will be online, shortly.

THE COURT: Very well.

M5. TAYLOR But we would like to mark --

THE COURT: Yes, | have the next exhibit nunber as
77, although that doesn't sound right to ne.

77 is the next nunber? 78.

Ckay. Exhibit CVE Goup-1 is marked for
identification Hearing Exhibit Nunber 78.
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(Thereafter, Exhibit Nunber 78 was marked
for identification.)
THE COURT: | guess we don't have direct

exam nation. You are going to sinply nmake your statenent.

Ms. Kremm, thanks for being here.
THE WTNESS: Thank you very nuch.
THE COURT: You nmmy proceed.

THE WTNESS: Thank you. Thank you for having ne.

Hello, nmy nanme is Anne Krema. | serve as Director

of Agricultural Research & Product Devel opnent for CME
G oup.

As the world's | eading derivatives narketpl ace,
CME Group offers the wi dest range of gl obal benchmark
products across all mmjor asset classes and provides
clearing services to our custonmers around the worl d.
Thank you for inviting me to testify today regardi ng CVE

dairy markets.

From the founding of the Chicago Board of Trade in

1848 as a venue for grain producers to manage their price
exposure, to the establishnment of the Chicago Butter and

Egg Board in 1898, the origins of CME G oup are deeply

rooted in agriculture. CME Goup Agricultural Futures and

Options Markets serve as a key neans for physical market
participants to mnimze risk and protect thensel ves
agai nst adverse price novenents.

At CVE Group, our primary product offering
i ncludes futures and options contracts. A futures

contract is a legally binding agreement to buy or sell a
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standardi zed asset on a specific date or during a specific
nmonth. An option on a futures contract is the right, but
not the obligation, to buy or sell the underlying futures
contract at a predetermned price on or before a given
date in the future.

Commodi ties futures and options markets are
essential to producers, processors, retailers, and
consuners to hel p manage price risk throughout the supply
chain. CME dairy futures and options serve as hedge tools
for physical market participants, allowng themto lock in
either sale or purchase prices for mlk or dairy products.

The Chicago Mercantil e Exchange, a part of CME
Group, has worked continuously toward the devel opnent of
dairy futures and options nmarkets since 1996 with the
 aunch of mlk futures and options. R sk managenent
applications for CME dairy markets can extend from
producers to processors, traders, and end users of dairy
products.

Wth the support and col |l aboration of the
i ndustry, CME Group has been able to expand our dairy risk
managenent conplex fromone commodity in 1996 to now
of fering products on seven different dairy commodities.
Aver age open interest, or the average anount of open

positions held on a daily basis, equated to over 37

billion pounds of product across futures and options in
2022 conpared to just over 2 billion pounds of product in
2000.

In addition to acting as tools to manage price

TALTY COURT REPORTERS, INC. 731
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ri sk, futures nmarkets al so serve as a nechanismfor price
di scovery. Futures exchanges offer a venue for buyers and
sellers to lock in prices at a future date. This act of
buyers and sellers com ng together and subm tting bids and
offers or indications of what they are willing to buy or
sell for at a specific point in the future translates to
price discovery. Wen this happens on a forward-| ooking
basis, the industry is supplied with transparent signals
of where market participants expect prices to go, which
can hel p informfuture business deci sions.

Commerci al hedgers rely on CVE dairy narkets to be
able to reduce their physical price exposure. Wile these
comrerci al hedgers |look to mnimze their price risk,
there are other market participants that are willing to
assume risk and take the other side of a trade. These
mar ket participants are often referred to as liquidity
providers and deliver a critical function to efficient
futures and options nmarkets. Liquidity providers wll
often show both buy orders and sell orders in the market.

I n doing so, these market participants expand liquidity
and offer the ability for hedgers to either establish or
cl ose out of hedges nore efficiently.

Liquidity providers frequently inprove upon the
best buy and sell orders in the market and, thus, reduce
costs for both physical buyers and sellers. These market
participants offer a service to the marketplace and
physi cal industry, and without liquidity providers, the

overall ability to effectively manage ri sk woul d be
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significantly reduced for participants throughout the
suppl y chai n.

CME G oup recogni zes that the purpose of this
hearing is to discuss the need to evolve policy to refl ect
current dynamcs within the U S. dairy industry. W do
not have a stance on the proposals submtted to the USDA
We do, however, wi sh to ensure stakehol ders are aware
t hat, depending on the tineframe for inplenentation, sone
of the changes proposed coul d have an inpact on risk
managenent solutions for the dairy industry.

When mar ket participants enter into futures and
options positions, they do so based on underlying
assunptions informed by established contract terns.
Futures markets are either physically or financially
settled. |In physically settled markets, final settlenent
of the contracts occurs through physical delivery of the
underlying conmodity. There will be a standardi zed
physi cal specification of the product eligible for
delivery as well as established delivery terns.

Alternatively, in financially settled futures
contracts, there is an index or price reference that is
utilized for final settlenment of the contract. Market
participants are then credited or debited against the
pricing reference at expiration. Financially settled
contracts al so have established terns on their respective
pricing references. Dairy futures products at CVE G oup
are all financially settled using underlying USDA

publ i shed pricing references.
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CME dairy markets include futures and options on
Cass Il Mlk, Cass IV M|k, Cash-Settled Cheese, Block
Cheese, Cash-Settled Butter, Nonfat Dry M|k, and Dry
Whey.

Final settlenent for Cass IIl MIk futures is
based upon the USDA Class Ill price for mlk for a
particular nonth, as first rel eased. Likew se, final
settlenment for Cass IV MIk futures is based upon the
USDA Class IV Price for mlk for a particular nonth, as
first rel eased.

The prices for USDA Class IIl and IV mlk, upon
whi ch our futures contract settle, are derived from
Federal M|k Marketing Order (FMMO fornulas. Final
settlenment for Cash-Settled Cheese, Block Cheese,
Cash-Settled Butter, Nonfat Dry M|k, and Dry Whey futures
are based upon the USDA nont hly wei ghted average prices
for the respective product.

As the USDA publishes prices for both Class III
and [V mlk, as well as the USDA nonthly wei ghted average
prices for the aforenentioned dairy products, are
dependent on the established, current FMMO formul as and
collection criteria for the National Dairy Product Sales
Report (NDPSR) surveys. Participants within CVE dairy
mar kets enter into futures and options positions based on
the current FMMO fornmul as and NDPSR survey nethodol ogy.
Any changes to the Federal Order fornulas or underlying
NDPSR survey nethods could result in a material change to

t he val uati on of the contracts.
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Due to the current nethodol ogy for deriving USDA
Class Ill and IV MIk prices incorporating Cheese, Butter,
Dry Wiey, and Nonfat Dry MIKk prices, there is a
relationship that exists between Class Il and IV M1k
futures and the correspondi ng dairy product futures by
class. This relationship can act as a nechani smfor
hedgers to manage both input and output costs. This
rel ationship also presents the trading community an
opportunity to provide liquidity to the market while
managi ng the risk they take on.

Wi |l e sonme market participants nmay only have
exposure to either mlk or processed dairy products,
liquidity providers can utilize the relationship between
mlk and dairy products to offer additional liquidity to
ei ther side of the market through spread trading or the
si mul taneous buying and selling of different commodity
futures. At tinmes, there are natural sellers of mlk
| ooking to lay off risk, w thout an equal nunber of
natural buyers in the market. Additionally, there may be
ti mes when buyers of dairy products are looking to lay off
risk when there is not the sanme anount of natura
sell-side participation in the market.

Liquidity providers help bridge this gap through
the spread relationship. This trading behavior, often
referred to as crush trading, accounts for a significant
portion of dairy futures and options participation. The
spread rel ati onship and correspondi ng positions put on

across products are dependent on the FMMO fornulas. |If
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the FMMO fornul as are not known, the spread rel ationship

is jeopardi zed, and market participants may be rel uctant

to put on hedges or take on risk in nonths where there is
uncertainty in this relationship.

CME dairy futures and options contracts are listed
for 24 consecutive nonths. On average, total daily open
interest, or the nunber of open positions held on a daily
basi s, was 269, 354 contracts across futures and options in
2022. \When multiplied by contract size and converted to
pounds, this equates to 37.3 billion pounds of product.

CME dairy markets have grown substantially since
the introduction of mlk futures and options in 1996. In
2000, average daily open interest was about 11, 600
contracts. Average daily open interest in 2008 was about
85,800 contracts. From 2008 to 2022, CME dairy market
si ze increased over threefold.

W would Iike to present, |ooking fromthe years
2018 to 2022, the average distribution of open interest
t hroughout the forward curve. So this is -- this is
cal cul ated based on days to expiration of open positions
hel d. You can see within three nonths of an equivalent --
estimated nonth equi val ent by days to expiration that
47.49% of open interest is covered; over six nonths, about
75. 14% of open interest is covered; over nine nonths,

90. 38% of open interest is covered; over 12 nonths, 97.34%
of open interest is covered; over 15 nonths, 99.60% of
open interest is covered; throughout 18 nonths, 99. 97% of

open interest is covered; and up to 21 nonths and on, 100%
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of open interest is covered.

Wiile the majority or open interest resides within
the first 12 nonths on average, the utilization of
contract nonths beyond 12 nonths can vary throughout the
year. Anecdotally, comercial hedgers often | ook to | ock
in hedges for the follow ng cal endar year beginning in the
mdto late sunmer nonths. This behavior can be observed
in this chart, as the average open interest for contracts
wi th over 360 days to expiration increases during the
second half of the year. The greatest utilization of
contracts up to 18 nonths out occurs in August.

And this is also | ooking at 2018 to 2022 on
aver age.

Wil e there are nunerous proposals being di scussed
in this hearing that could result in material changes to
CME dairy markets, we are providing an isol ated,
hypot heti cal exanple in order to denonstrate possible
i npacts to open interest for a range of proposed changes
to Make Al |l owance.

We provided two exanpl es here of what we know are
proposed changes to Make Al |l owance, and one bei ng an
initial proposed change to Make Al l owance. |In Exanple 1,
with the cheese Make Al |l owance being $0. 24, butter
Make All owance $0.21, dry whey $0.23, and nonfat dry mlk
$0.21, the overall inpact to contract value from an
absol ute val ue standpoint is $88, 351, 560 | ooki ng at 2022
average open interest and futures equival ent positions.

In Exanple 2, with the cheese Make Al |l owance at
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24-point -- 24.22 cents, butter Make Al |l owance at .2251,
dry whey Make Al |l owance at .2582, and nonfat dry mlk
Make Al l owance at .2198, the overall inpact to average
2022 open interest would have been $115, 819,440 to the
open positions on average.

CME Group routinely files changes to contract
specifications that are subject to Commodity Futures
Tradi ng Comm ssion, or CFTC review, which may be due to
changes in the underlying commbdity or to nmaintain
conpliance with the core principles set by the Commodity
Exchange Act and CFTC Regul ations. These changes can
i ncl ude adjustnents to product quality and grading
standards as infornmed by continuous industry engagenent.

General ly, when material changes are nade to

2023

contract specifications, the changes are either applied on

contracts w thout open interest or are communicated to
mar ket participants with sufficient notice in such a way
that the changes will not disrupt settlenent or other key
mar ket features.

CME Group has made various changes over the years
to the Live Cattle futures contract to ensure that it
continues to suit the needs of the evol ving comerci al
i ndustry. In 2019, for exanple, we filed a rul e change
subm ssion to the CFTC to change both the quality grade
and del i verabl e wei ght requirenents for the contract.

Bot h of these changes were considered material changes as

they were changes to the underlying contract terns, and it

was expected that there could be an inpact to contract
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value. As such, these changes were announced in August of
2019 to be inplenented in February of 2021, out beyond
open interest.

To provi de anot her exanple, in Decenber of 2008,
CME Group announced several changes to the Wheat futures
contract. Two of the changes, adding new delivery points
and introduci ng seasonal storage rates on the contract,
were determ ned not to be material changes that woul d
i npact the value of the contract and thus were inpl enented
in July 2009, which applied to sone contracts with open
I nterest.

There was al so a change announced to the
underlying delivery grade in Decenber 2008. Because the
change to the underlying delivery grade in the physica
contract specification was determ ned to have a materi al
i npact on price, this change was not inplenented until
Sept enber of 2011, beyond open interest.

There are certain mechanisns utilized for other
futures markets at CVE Group that require transparent,
readily available data to update contract ternms on an
ongoi ng basis. One such exanple of a dynam c adj ust nent
mechanismis Variable Storage Rates, or VSR, in wheat
futures.

VSR i s a market-based determ nant of maxi num
al | onabl e storage charges for outstandi ng wheat shi pping
certificates. The respective storage rate for a defined
duration of the contract’s lifespan is determ ned by the

price rel ati onshi ps between contract nonths in the wheat

r TALTY COURT REPORTERS, INC.
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futures markets.

In the case of VSR, this adjustnment nechani smwas
i ntroduced to the market with advanced notice and i s now
an established contract termin the respective CBOT rule
books. Additionally, the data required to determ ne the
storage rate is available to the public on a daily basis.

As previously nmentioned, market participants have
entered into Cass IlIl and IV positions, as well as spread
positions across dairy products, based on the current FVMMO
formulas for Cass IlIl and IV mlk and the current
col l ection nethods for the NDPSR product surveys. Making
a change that woul d have an inpact on settlenent val ues on
contracts with significant open interest could result in
bot h physical hedgers and liquidity providers |osing
confidence in CME Goup dairy markets and reduci ng or
elimnating participation, which would put strain on the
industry’s ability to manage ri sk overall

In addition to CME Group cleared dairy markets,
there are other risk managenent tools utilized in the
i ndustry that could be inpacted if liquidity in CVE dairy
futures and options markets suffers. The over-the-counter
mar ket, or OIC market, is utilized by commerci al hedgers
when CME markets may not suit a market participant’s risk
profile or hedgi ng needs. These bilateral trades are not
cleared and thus carry counterparty credit risk, but can
serve as an additional risk managenent sol ution for
hedgers, particularly in nonths further out on the forward

curve.
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OTC market participants carry open positions off
exchange that are not represented in the CVE dairy market
open interest presented earlier. The firnms that offer
these OIC bil ateral transactions take on risk from hedgers
and often in turn wll lay off that risk using CVE dairy
markets. |If there is not sufficient liquidity avail able
for these firms to lay off the risk associated with
of fering these hedge opportunities, the overall capacity
for those firnms to offer OIC risk managenent tools could
be reduced as well.

Producer insurance prograns such as Dairy Revenue
Protection (DRP) are also related to CVE dairy nmarkets as
they rely on CVE Group markets to informthe expected
prices quoted to producers when they purchase policies.
DRP has been adopted by many producers such that roughly
32% of U.S. mlk production was covered on an effective
basis for cal endar year 2022 by DRP. This equates to the
equi val ent of over 364,000 m |k futures contracts, or an
additional 72.8 billion pounds of m |k covered by
additional risk nmanagenent tools that could be inpacted by
changes to CMVE dairy nmarkets.

We recogni ze that this hearing process has been
publicly communicated, and it could be suggested that
there is enough warning for futures market participants to
be aware that a change is likely comng. Until a fina
deci sion fromthese hearings is issued, however, the
ultimate val uation of these products, Cass IlIl and IV in

particul ar, remains uncertain.
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The spread rel ationship that provides the hedgi ng
community further opportunities to transfer risk is also
uncertain. This uncertainty could potentially deter
participation in CVE dairy futures and options markets.

In the neantinme, as concerns around this uncertainty grow,
liquidity in dairy markets may suffer.

CME G oup supports the industry’s initiative to
eval uat e changes to nodernize the pricing policy for dairy
inthe US \Wile we do not take a stance on the various
proposals submtted, we woul d advocate that the USDA
consi der futures and options markets and the |ong-term
viability of risk nmanagenent tools for the industry when
establishing inplenmentation plans. Considering an
i npl enmentation date that would not inpact contract nonths
with significant open interest once a final decision is
i ssued could alleviate many concerns around the future

viability of risk managenent tools for the U S dairy

i ndustry.

Thank you.

THE COURT: Very well. Any cross-exam nation
wWth -- or direct by AM5, | suppose, since it is -- you
have called the witness, so -- you go first or last on
this one?

M5. TAYLOR  Last.

THE COURT: Last. Al right. | assune by

agreenent, AMS, even though they are the ones who
requested the witness, wll go last wwth this w tness.

Any cross-exam nation by any other party?
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taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

M. English, are you preparing to --

MR ENGLISH | don't want to go first.

THE COURT: | know the feeling but -- is
M. English the only person desiring -- the only party --
okay.

Ms. Hancock?

MS. HANCOCK: Your Honor, thisis alittle
unconventi onal because we have only been going for a few
m nutes, but given that we just got the testinmony this
norning, would it be okay if we took a ten-m nute break so
we could digest alittle bit and gather our thoughts?

THE COURT: Is ten m nutes enough.

M5. HANCOCK: Probably not, but, you know, 1'1I
t ake what | can get.

THE COURT: Well -- any objections? Let's -- |
mean, | think we should take 15 and do this in an orderly
manner, as is the word of the day -- or the word of the

Friday of |ast week.

Sure. Take 15 and let's reconvene at 20 of 9: 00,

8: 40.
M5. HANCOCK: Thank you.
(Wher eupon, a break was taken.)
THE COURT: GCkay. W're in session. Back on the
record.

Your w tness, Ms. Hancock.
M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:

TALTY COURT REPORTERS, INC. 743
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Q Good norning, Ms. Krema. |'mwondering if you
could start off by telling us a little bit about your
educati onal and professional background.

A. Sure. So | have a Master's and -- |I'msorry, |
studied at the University of Mchigan in econom cs and
statistics. | majored in economcs and mnored in
statistics. And I have worked in with CME and with the
dairy markets for al nost a decade now. So | currently
serve as director of research and product devel opnent over
i vestock, dairy, and weat her products at CME. So ny
function right now is making sure that our -- in addition
to | ooking at new product opportunities, that our current
products are working for the market.

And prior to this role, | worked as a sales and
rel ati onship manager for the dairy industry, so | --
wor ked in conjunction with the dairy industry and nmeki ng
sure that the current products that we offered worked for
t hem going back to when we electronified the spot dairy
mar ket s, when we | aunched bl ock cheese, when we | aunched
spot whey. So worked with the dairy markets for over --
over -- about ten years on a nunber of initiatives, cross
products.

Q Ckay. And did you say you have your Master's
degree?

A |"msorry, | msspoke. | have an undergraduate
degree from M chi gan

Q Ckay. But | can -- | can tell from your

experience that it's the life experience as well that's
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even nore neani ngful here too.

And did you say you worked in the private sector
as well as for CWVE?

A. Just with the CVE ny career.

Q Ckay.

M5. HANCOCK:  Your Honor, | would offer Ms. Krema
to be recognized in this proceeding as an expert on risk
managenent and trading of futures market in the dairy
i ndustry.

THE COURT: Yes, | find Ms. Krema is qual- --
wel |, any objections?

| find Ms. Krema's qualified to testify on that
subject matter as an expert.

M5. HANCOCK: Thank you, your Honor.

BY MS. HANCOCK:

Q So with that in mnd, I'mgoing to ask you a few
guestions. You will just have to bear with ne because
this is not ny area of expertise.

| want to just chronologically go back to a couple
of things in your testinony. Cbviously the CVE has been
around for nore than a century, but it wasn't until 1996,
that you said that mlk futures and options were |aunched

with it for tradi ng purposes?

A Uh- huh.

Q Ils that a "yes"?

A Yes.

Q | f you say "uh-huh,"” the court reporter -- well,

she'l | probably know but --
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A Yes.
Q -- we would |ike our record to be clear
And can you tell us how that happened, how t hat
evol ved, do you know?
A Sure. So as -- | guess as sone of the dairy
i ndustry -- sone of the regulation was renoved and sone of
those -- the pricing regulation in the '90s, | think the
need for risk managenent tools within the dairy industry
increased. | know there were a nunber of other exchanges
that tried to launch dairy futures prior to our |aunch in
1996 with the original mlk futures and options contract.
We then in the year 2000 evol ved those contracts
toaCass Il mlk contract and | ater |aunched a Cdass |V
mlk contract as well. So as -- as the need for price
ri sk managenent tools had increased in the late '90s and
in the early 2000s, that -- that brought about the initial
| aunch of the mlk products. W did also have butter and
whey contracts, and we | ater |aunched cheese -- we | ater
| aunched the current cheese contract, cash-settled cheese,
in 2011, and bl ock cheese nore recently, as well as nonfat
dry m K.
Q Ckay. So you said there was a need that
devel oped.
What do you nean there was a need that devel oped?
A. The need for the physical nmarket to be able to
imagine their price risk exposure. So as -- you know, as
with the origin of any of our markets, market participants

are either on the buy side or the sell side exposed to
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t hat market noving against them and our tools of futures
and options offer themthe ability to lock in that price
at a future date --
(Court Reporter clarification.)
THE WTNESS: So, you know, whether you are a
buyer or seller in the physical market, where you are
t hroughout the supply chain, if you have that price risk,
if the market either noves against you, it noves up
agai nst you or down agai nst you, our narkets have served
as tools to be able to lock in, you know, a price at a
future date and tine, either a purchase or a sale price,
to mnimze your price risk exposure.
BY Ms. HANCOCK:
Q Okay. And you said it wasn't until 2000 that you
had Class Ill contracts that were avail abl e?
A. Yes. As it currently stands.
Q And then you said Cass |V arose at sone tine
| at er.
Do you know when that was, approximtely?
A. | -- 1 don't want to say the specific date on the
record, but | believe it was 2000 as wel|.
Q Ckay.
A. Later that year, 2000.
Q Ckay. So it's a-- it's a-- it's a nmarket that

when it started in 1996, continued to evolve, it seens

pretty significantly over the years to follow Is that
fair?
A Yes.
TALTY COURT REPORTERS, INC. 47
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Q Ckay. And you said in 2011 sonething el se
occurred, and | didn't get it witten down. Wat was
t hat ?

A. That was when we | aunched our cash-settl ed cheese
contract, which after Cass IIl mlk is our nost active
contract. |It's evolved and grown quite a bit in terns of

utilization for hedge tools for the industry, but that
didn't launch until 2011.

Q Ckay. And then were there continued evolution --
evolutionary steps in -- in the mlk futures and options
ri sk managenent tools that evolved after that as well,
after 2011?

A Yes. So we -- we have since also |launched a bl ock
cheese contract. W |aunched that a nunber of years back.
And that specifically settles the bl ock cheese price,
wher eas our cash-settle cheese contract takes into account
bot h bl ock and barrel cheese.

Q What did you say was the one that took into
account the block and barrel ?

A Cash-settl ed cheese.

Q Cash-settl ed cheese.

And do you know when the bl ock cheese was
i npl enent ed?

A It was -- | believe it was 2020, but | don't want
to -- | don't want to state the specific date on record
without it in front of ne.

Q Ckay. It is fair to say sone -- on or around
20207
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A Yes.

Q Ckay. And then what about the cash-settled bl ock
and barrel ?

A The cash-settled cheese contract was in 2011.
Again, | -- | don't have that specific launch date in
front of me right now

Q Ckay. |I'mjust curious to kind of get alittle
rough estimate on this -- the chronology of it.

Because then you did a conparison. You say
37 billion pounds of product across futures and options in
2022 conpared to just over 2 billion pounds of product in
2000. That seens like that's a significant growmh in a
22-year period. |Is that fair?

A Yes. Yeah. Absolutely.

Q And do you think that that is in part attributed
to just the evolutionary changes that occurred in the
contracts that were avail abl e?

A Yes. | -- | think it's a conmbination of it also
takes tinme for markets to evolve and to devel op. CME
dairy markets are still in a devel opnent phase if you
conpare it to our grain contracts that have been around
since the md 1800s. So, you know, 1996 really isn't that
long ago. So part of it is it takes tine for contracts to
develop. It takes tinme for risk managenent to be adopted
within an industry. But then also adding additional tools
t hr oughout that tine.

And then, you know, nore recently we have seen
spikes with other tools. Like |I nentioned DRP and the OIC
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mar ket that are tied back to our markets al so contribute
to that liquidity as well.

Q Ckay. Is it also fair to say that when there is
econom c pressures put on a market, like for the dairy
producers and what they have experienced over the |ast
decade or so, that that also can be a driver in
participation in the progranf

A. Yes. Yes. | think that's fair when -- when, you
know, the market expects additional price risk, it -- it
sparks nore participation in the nmarket.

Q And have you seen a growh in the nunber of dairy
producers who participate in using those risk managenent
tools as well?

A | -- | don't have that information in front of ne.
Overall we have increased significantly in terns of the
nunber of i ndividual market participants in our market
since -- certainly since 2000, the nunber of individual
firms. And there's also |imtation of what, you know,
we're able to see on a client basis. But | think it's
fair to say that there's been a -- a vast increase in
i ndi vidual use in the market, yes.

Q Does the CME provide kind of -- or through any of
the roles that you have held, do you provide any kind of
training to the marketplace or educational opportunities
such that you're interacting with dairy producers who
woul d be trading in the futures nmarket?

A W do -- we provide a -- with -- partnering with

ADPlI , we have a risk managenent sem nar every year. So
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that's an in-person semnar that we offer. W also offer
ri sk managenent educational tools on our website. So
there's nodul es and tools that we -- we offer to the
public for, you know, introduction to futures and options
as well as nore specific information on -- on the dairy
markets. We also partner and support a | ot of the brokers
in the industry that do a |lot of that direct education

wi th producers and end users and processors as well.

Q So just through your role anecdotally, you hear
about what's happening in the industry and how dairy
producers are using the futures market as wel|?

A Yes.

Q Ckay. If we nove a little bit forward into your
testimony, |I'mon page 2, you tal k about how sonme of the
proposed changes coul d have an inpact on risk nmanagenent
solutions for the dairy industry.

Did -- have you read through the proposals that
are being heard at this hearing?

A Yes.

Q And have you done any kind of analysis on -- on
t hose proposal s?

A So the exanple we provided in terns of a possible
range of outcones to Make All owance, we wanted -- you
know, we understand there's obviously many proposal s bei ng
di scussed here and didn't want to specul ate on, you know,
every outcone of -- of each proposal and the inpact on our
mar kets. But we did want to provide an exanple of how,

you know, one of the Make All owance proposals -- or two of
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t he Make Al |l owance proposals could i npact open interest.

Q And when you say the "exanples," are you referring
to the work that you did in Figure 5 that's an page 67

A Yes. Yes.

Q And Exanple 1 that you have noted there, that's
National MIk's Make Al owance Proposal Nunmber 17

A Yes.

Q And Exanpl e Nunmber 2, is that what you understand
to be IDFA' s year one Make Al |l owance proposal ?

A Yes.

Q Ckay. Wiile we're there, I"'mwondering if you
could hel p nme understand how t hese nunbers work a little
bit better. And you did explainit, so | apologize if I
am maki ng you repeat it, but | feel like | just need to
understand it a little bit nore.

|f you look at -- well, let's ook at -- go down
to change in value to the average 2022 futures equival ent

open interest.

s that for Class Il contracts?
A. That is for Cass IlIl contracts, yes. That's --
that sixty -- negative 65 mllion, that's for Cass Il

Q kay. So where you have that negative $65 mllion
and sone change, what does that -- what does that nunber
nmean? Who is losing -- it says a negative, so it neans
somewher e that sonebody's losing $65 mllion. Can you

tell ne what that neans?

A | wouldn't speculate on winners and |osers in that
situation, but we were -- what we were |l ooking to show is
TALTY COURT REPORTERS, INC. 752
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just the inpact to the contract settlenent on -- you know,
on average to the anount of open interest throughout 2022.
So that, you know, the $0.58 decrease fromthe

Make Al Il owance changes woul d have -- based on the average
open interest in 2022, would have that inpact on the
Class |1l open positions on average.

Q And so if | sinplify this and | say that there are
buyers and sellers of a Cass IIl contract, does this
amount reflect a $65 million reduction in the value for
t hose contracts?

A Yes.

Q Ckay. And then if we drop down three lines from
there, or three rows fromthere, you have change in val ue
to the average 2022 futures equival ent open interest.

Do you see that one?

A Yes, that -- that should be for Cass IV.
Q Ckay.
A. Apol ogi es for that not being included.

Q And if we | ook at the two col ums above that,
that's just the calculation of those two nunbers resulting

in that negative 23 mllion?

A That -- so the negative 53 is that -- that change
tothe Cass IIl -- Cass IV price in that situation. And
then the 1,060 woul d be the change in -- on an individua

contract. And then the 23 mllion is taking into account
t he average open interest for 2022.
Q Ckay. And sane that | asked you for the

Class Ill, this negative $23 mllion, if there were a
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buyer and seller on either side, this would represent the
difference in the valuation of those contracts?

A Yes.

Q Ckay.

Ckay. Let's turn to page 4 of your report. This
is -- | say of your report, Exhibit 78.

And | want to | ook at those percentages that you
have under Figure 3, the average open interest
di stribution.

So the third colum in where you have percentage
of the open interest covered on average, those are just
specific to each one of the tine franes individually; is
that right?

A That's right.

Q And then the cunul ative, you are just adding those
up so that you know the total anmount of the open interests
t hat are covered?

A. That's right.

Q So by -- by 12 nonths, 97.34% of the open

interests are -- on those contracts are covered; is that
right?

A Looki ng at 2018 to 2022, on average, Yyes.

Q Ckay. And have those percentages changed over
time?

A Not significantly. W -- we did |ook at a broader
timeframe, and it is -- they are in the sanme range. (oing
back, you know, we also | ooked at 2015 to 2022 as well as
2013 to 2022.
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Q Do you recall howthat -- didit -- did it
continue -- did the nunbers continue to increase so that
with -- as tinme noved on, nore of those open interests

wer e bei ng covered?

A. | -- 1 don't want to specul ate because | don't
have that in front of nme right now But it was -- it was
wi thin the range.

Q Ckay. Nothing materially different?

A. Yes, nothing materially different.

Q Ckay. So is it fair to say that by the tine
97.34% of the open interests are covered, that it's for
al nost everything at that point; is that fair?

A. | wouldn't say "al nost everything" -- you know,
it'"s not fair to say everything, but we just wanted to
show there is still additional open interest out beyond
the 97% And we also did want to nake the point, you
know, that we get demand from hedgers to lock in up to --
at least up to 18 nonths out. So we wanted to nake those
points as wel|.

Q Ckay. And, well, you actually -- so by 18 nonths,
you are at 99.97% t hough?

A Yes.

Q And the delta between the 97 and the 99, is

that -- is that nom nal in your opinion?
A. | -- | would not -- you know, I wouldn't take a
position on that. | think we want to just point to the

data, and | wouldn't individually take a position on that.
Q Ckay. Ckay.
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And so thinking about how far out those open
interests are covered, | know that you nade sone
concluding remarks that says that -- that you support the
i ndustry's noderni zation of pricing policies for dairy in
the U S., and you are not -- | understand you are not
taking a position to support or reject anyone's -- or
oppose anyone's proposal.

But you do support building in sonme features that
woul d create stability for risk managenent tools; is that
right?

A | think we woul d advocate for consideration of
ri sk managenent tools in inplenentation.

Q Do you have a tinmefranme in mnd for how nmuch tine
you believe woul d be reasonable to build in to
i npl enment ati on of any of the proposal s?

A. W -- we don't have a position to suggest on a
specific timeframe, but we do want to continue to point
back to this -- to this open interest data distribution.

Q And that's Figure 3?

A That's Figure 3, correct.

Q Ckay. So the greater anount of open interests
that are covered, the greater anount of stability that
woul d be offered for inplenentation purposes?

A Yes, | think that's fair.

Q And so have you -- have you reviewed Nationa
M I k's proposal for mlk conposition?

A Yes.

Q And you understand that National M|k has a
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12-nont h i npl enent ati on phase-in?

A Yes, | do.

Q And do you believe that that would be sufficient
to account for the risk managenent tools that are used
that would be affected by the m |k conposition?

A | -- | can't take a position on that one way or
the other. | would -- | would -- | would point out that
there's still open interest beyond 12 nonths, but | also
acknow edge that 97.34%is covered by 12 nonths. | would
also -- | know that that proposal is specific to one --
you know, that lag is specific to one proposal, and, you
know, we do want to acknow edge that there are other
proposal s that woul d i npact contract eval uation and be
material inpacts as well.

Q Ckay. And so when you say you want to acknow edge
that there's additional open interest, that's that two --
at | east based on the 2018 to 2022 tinefrane in Figure 3,
that's that 2.66%

A. Yes. But | also would be remss if we didn't, you
know, point out that we do get denmand, and we know that by
the -- by the chart | presented earlier, this chart, that
hedgers do | ook to lock in, especially around the sunmer
nmont hs t hroughout that entire next year. So we do get
commerci al demand for those contract nonths.

Q Ckay. And when you -- when you -- you nentioned
there's other proposals that don't have the sane
i npl enentation lag as the m |k conposition proposed by
Nati onal M IK.
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The next one, at l|east in our chronology here for
this hearing, is barrel elimnation. Do you have any
perspectives on a del ayed i nplenentation for the barre
el i m nati on proposal ?

A | think it -- it could be considered a materi al
i npact to price. So we -- we would, you know, neke the
sane point that potentially anything with a material --
possi ble material inpact to price, we would advocate for
consi deration of the futures nmarkets.

Q Do you believe that the National MIk's barre
elimnation proposal would have a material inpact on
price?

A. | -- | wouldn't speculate on that nyself. But
| -- 1 think, you know, if it could be considered, that we
woul d advocate for a consideration of futures markets with
i npl enent ati on.

Q And have you done any kind of analysis to
determne if there is any -- any forecasted or anticipated
materiality inpact to price?

A. That is out of scope of ny direct testinony right
NOW.

Q Ckay. \When you say "out of scope,"” does that nean
you didn't do that analysis or you are just not here --

A That's --

Q -- to talk about that --

A. For ny direct testinony, yes, we don't have that
analysis in front of us.

Q Ckay. And then what about for higher-of, did
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you do -- have you -- do you have any perspectives on the
materiality inpact of the higher-of proposal?

A. W -- we do not for this testinony.

Q And Make Al |l owance, we have at |east your analysis
in Figure 5. Does that nean that you believe that there
woul d be a materiality inpact for Make Al |l owance?

A. Yes, based on what we have -- what we have
understood fromthe expected changes to price.

Q And -- and that's based on what you have outlined
there in Figure 5?

A Yes.

Q Al right. And so if we were wei ghing and
bal ancing the inmpact to producers in -- in increasing or

maybe tenpering the increases in Make Al |l owance, we would

use your Figure 5 as a -- as a counterbalance to that?
A. W -- it's a hypothetical exanple, so Il -- | -- we
just -- we know that these are proposals out there, and

anal ysi s was done based on open interest in 2022. But
that's a hypothetical exanple. | don't think we're saying
that this would be the outconme with certainty on the I
and 1V prices.

Q And what about Class | differentials, did you do
any kind of -- do you have a perspective on whether the
Class | differential proposal by National MIk would
materially inpact any pricing nmechani sns?

A. We don't have that analysis as part of this
testi nony.

Q And for the m Ik conposition proposal that
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National M|k has put forth, you understand that Nationa
MIk's proposal is that it would occur every three years
if there was a change made?

A. | -- | don't have that in front of ne, but I -- |
believe you if that is, yeah, the proposal, yeah.

Q " mjust wondering if -- if given the option of
havi ng a change annual ly versus every three years, if you
believe that the three years would create less in -- |less
of a disruption to futures risk than having it changed or
updat ed annual | y?

A. | would -- | would point back to our exanple with
vari abl e storage rates. In that exanple, the data, it
conmes fromour futures markets where, you know, that data
is avail able on an everyday basis from market participants
to see. And so | -- | guess it -- | can't necessarily
answer one way or the other. | think it depends on the
availability of the data and naki ng sure the marketpl ace,
you know, has advance notice and is able to view that
dat a.

There are -- there are nechanisns |ike VSR that
are witten into the contract rules that update regularly,
but there -- you know, that was well known in advance
bef ore those changes went in, and the marketpl ace knows
when those changes are conming. So | can't necessarily say
whet her one year is better than three. | think it depends
on the availability of the data and the notice that the
mar ket has.

Q Is it fair to say that fewer nunber of changes
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neans that there would be fewer opportunities for -- for
any kind of market disruption to the futures risk
managenent practices?

A. | wouldn't necessarily take a position on that
because | think it can depend.

Q Ckay. On the -- on the visibility and being able

to expect when it's com ng?

A Yes.
Q Ckay.
M5. HANCOCK: (kay. Thanks so nmuch. Appreciate
your tine.
THE COURT: Further cross?
M. English.

CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good norning. My nane is Chip English with Davis
Wight Tremaine. W represent the MIK Innovation G oup.
Thank you very nmuch for com ng.

So | want to revisit some of the areas covered
just now, but it in a slightly different way.

Were you involved with the CVE back in 2007, 2008
ti meframe when USDA nade the | ast changes to

Make Al |l owances?

2023

A. | was not directly involved, no, but -- but | have

famliarity with our market since that tine.
Q Did you have famliarity with the market at the
time, though; is that -- or not?

A. | was not involved with that market at the tine,
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no.

Q Ckay. Would you know that USDA did not del ay that
deci sion in 2007, 20087

A Yes.

Q Ckay. And so given the fact that these markets
were conparatively to now, newer, do you know whet her the
change by USDA i npacted open interest back at that
ti mefrane?

A. W -- we did see -- | would point back to
Figure 2. W did see a slight drop off in open interest
after 2008, so we did see sone inpacts. But | would --
you know, in conparing back to 2008, | would point to the,
you know, three tines the market size growth that we have
seen since then. You know, we're in a different scenario
since then. W also have additional -- several additional
futures tools that we didn't have in 2008, |ike the cheese
futures that are nobst active dairy product contracts, as
wel | as other products being tied back to the CME dairy
markets, in addition to the three tines market growth that
we have seen.

Q But nonet hel ess, the market survived. The hedgi ng
didn't go away because of the inpacts of 2008, correct?

A. There was still hedgi ng, yes.

Q Now, |I'mgoing to struggle, too, with -- with your
roles, and so bear with ne. But when it cones to Federal
Order, | want to test -- or at |east understand what your
under st andi ng i s.

So do you understand that given the rules of
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practice that we operate under, none of us outside of
USDA, but certainly none of us in the industry, any
hedging entities, dairy farnmers, processors, wll know

whet her USDA is agreeing to delay inplenentation, at |east

until the proposed rule and then -- is issued?
A Yes.
Q Ckay. And even that, as you point out, we may nhot

know what the final rules are until the final rule cones
out, probably, maybe, you know, around October 1st of
2024, correct?

A Yes.

Q Ckay. Doesn't that nean that the risk to open
interest would al ready exist, given the fact that no one
can know, not only what the change is going to be, but

whet her the change is going to be inplenented i Mmedi ately

or not?

A. There -- there is uncertainty froma regul atory
standpoint. | do think there is an unprecedented anount
of regulatory uncertainty in -- in this current scenario

with all of the proposals, you know, being discussed, as
wel | as just our nmarket size now. So there's additional
regul atory uncertainty.

But I would point out as well, that you -- you
mentioned, | think, the industry doesn't expect -- you
know, they don't expect a decision on this in the early
part of 2024, but we have already started to hear
anecdotally that farns that woul d have al ready been

putting on positions for the second half of 2024 or
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putting on spread positions are hol ding back on that, or
doing | ess of that because of that regulatory uncertainty.

And we have -- we have seen that as well in -- in
| ooki ng at the anobunt of contracts on average in August
that are beyond 360 days to expiration. W are -- we were
at about 4800 on average for August of contracts beyond
that 360 days, and conpared to the 2020 -- 2018 to 2022
average, that is a 54% drop. So we are seeing a pull back
in people willing to put positions on in that second half
of 2024 and beyond.

Q | don't have the docunent, yet, I'mtrying to get
it as an exhibit. But | think -- | think that refl ects,
if you conpare 2022 to 2023 open interest, it pretty well
consistently is | ower as you go down?

A. We don't have 2023 open interest here. This is
t hrough the end of 2022.

Q | understand. I'msorry. |I'mlooking at, if you
conpare August 22nd, 20- -- I'msorry -- August 24th,
2022, going down 18 nonths, conpared to the open interest
August 24th, '23, if you conpared those two, it would
appear that open interest is down across the |ines.

Wul d you agree?

A | -- 1 don't have that in front of nme, so | don't
want to specul ate right now but --

Q Ckay. It wouldn't surprise you?

A. It wouldn't -- we are -- it's a slight on average
reduction in open interest on average this year, but

still -- still a record. | think second highest on
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average open interest this year.

Q But nonetheless, if -- if industry cannot know
whet her they are dairy farners, dairy processors, or
peopl e who are m ddl enen, if they cannot know, not only
what the change is going to be, but when it's going to be

i npl emented, won't that all have the sane inpact on the

interest -- on open interest?

A. | don't know about the sane inpact and what you
nmean by that. But there will -- if there's an
uncertain -- if there's uncertainty in where the Federal
Order fornmulas will land or that price relationship, that
wi Il have an inpact, a possible inpact on people's
wi |l lingness to put on positions, either on the hedge side

or the liquidity provider side.

Q And in fact, sone of the volune trading
di fferences may be through over-the-counter contracts and
futures, correct?

A. That' s possi bl e, yes.

Q Ckay. So | also want to, if I can, explore the
i npacts of sonme of these proposals. And given the fact
that this is not what | would call a traditional
Cross-exam nati on because you are here as a neutra
Wi tness -- and believe ne, everybody in this roomwants
hedging to succeed. Al right? That's not the point.

A Uh- huh.

Q So | want to explore maybe that two proposals may
have different inpacts on open interest, if | my. And

t hose are the M G al | owance change, which you have done an

TALTY COURT REPORTERS, INC. 765
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

exanpl e of, and the conponent change that M. Hancock
di scussed with you.

So | want to go first to your Figure 5 and ask one
guestion, and I'mgoing to try to run sone nore sinple
examples, if | my.

So to the extent that many of these contracts
woul d be people -- would be dairy farnmers or dairy
processors -- you agree that a |ot of these contracts are
entered into by dairy farnmers on the side, correct?

A Yes.

Q And dairy processors on the other side?
A Yes.
Q Ckay. Let's assune that's 100% | know it's not

100% but assune for a nonment that's 100% of the change in
val ue to the average 2022 futures equival ent open interest
that you have as a negative 65 mllion and change.
Do you see that?

A Yes.

Q Ckay. Wuld the physical position on the other
side of the futures market be equal in a positive
di rection?

A It's not our place to address physical inpacts.
W want to focus on the future side.

Q | understand that. But | just want to be clear
that -- that may be the inpact on the futures, but the
i npact on people in the market, assum ng ny scenario of
100% dairy farnmers and 100% processors, would be zero,

correct?

TALTY COURT REPORTERS, INC. 766
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. |"msorry. Can you repeat the question?
Q Al right. Let ne -- let nme be sinpler if I can
Let's say --

THE COURT: Let nme ask, how are we doi ng on speed?
(O f-the-record.)
BY MR ENG.I SH:

Q So let's assunme for a nonent that there's a dairy
farmer who wants to hedge, and he enters into a futures
contract to sell mlk at $20 today.

(Court Reporter clarification.)
BY MR ENG.I SH:

Q And the Federal M|k Order doesn't change, such
that at the tinme he sells his mlk, he gets $22 on the
m 1k, but he contracted to sell at $20. He lost $2 on the
hedge, but he got $22 for the mlk, so he gets $20,

correct?
A Correct.
Q So now let's say that the sanme dairy farner sells

at $20 on a futures. But because of the Federal O der

change, he ends up settling to $19.

He still ends up with the sane $20, correct?
A. Correct, in that scenari o.
Q So as long as you have to buy back at the physica

pl ace, whi ch happens automatically when the futures
contract expires, then the hedge wll give you the sane
outcone that you anticipated, correct?

A. That's -- that's the goal of hedging, yes, that

you are --
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(Court Reporter clarification.)

THE WTNESS:. Yeah. The goal when you are hedging
is to take the equal and opposite position so that you
of fset any loss in your physical position.

BY MR ENG.I SH:

Q So under that scenario -- and | want to -- this is
now focusing on the Make Al |l owances because | think the
conponents may be different.

Under that scenario, the dairy farnmer has the sane
| evel of interest today regardl ess of what Federal O der
change woul d be, correct?

A. | -- 1 don't know that | want to speak to that.

Q Al right. If | went through the calculations,

t hough, on the opposite side of the transaction for a
processor, it would be the sane, it would end up with the
$20, ny exanple, correct?

A On the other side of that --

Q Yes, other side of the producer -- so if the dairy
farmer and the producer enter the contract, under ny
scenari os, they both got the benefit of the bargain, one
wanted to sell mlk at $20 and one wanted to buy mlk at
$20, and in the end that's what happens, correct?

A Yes.

Q Ckay. Al right. So that's a futures contract.

So let's tal k about an options contract. So |I'ma
dairy farmer -- and I'mnot -- but a dairy farnmer wants to
know that the price she is going to receive is no | ower
t han $20, but can still get the upside. And so that dairy
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farmer buys a put option and gets the right to sell her
mlk at $20, no matter where the price will end up.
Again, no matter where the price ends up under the Federal
Order, that dairy farnmer will get the benefit of that
m ni mrum $20, correct?

A. If they |locked in that hedge, yes.

Q And, again, the sanme thing on the opposite side of
the transaction if a processor wanted to buy mlk at --

A Yes.

Q Yes. Ckay.

Now, let nme briefly turn and suggest that while
that would be true wth the change in the Make Al |l owances,
that the result may be different when we talk to changes
in the conponents. And that is to say under nmultiple
pricing orders -- you understand that sone of the Federa

Orders have nultiple conponent pricing, and sone do not,

correct?
A Yes.
Q Ckay. So a dairy farmer under a multiple pricing

order may very well be expecting to get a premiumto the
Class Il because of their higher conponents, correct?

A That may be true, yes.

Q Ckay. But in that exanple, the hedging for
conponents, if the conponents have changed, will not work
out the sanme as ny prior exanple with Make Al | owances,
correct?

A. Possi bly correct.

Q Ckay. So | understand that nmaybe we're going to
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have a Iimted conversation about C ass | based upon your
answers to Ms. Hancock, but | nonethel ess, you know, want
to ask.

She -- she -- she asked the question about what is
euphem stically is called higher-of, and | et ne rephrase
it and say what we're tal king about is the base O ass |
skimmlk price.

Does that phrase nmake sense to you?

A Yes.
Q Ckay. Do you have any experience post 2019 seeing

whet her Cass | hedging increased -- let ne strike that.
Do you know -- and | don't want confidenti al
information |ike nanmes or anything -- but do you know who

was hedgi ng?

A. | don't have the same visibility that, say, market
regul ati on woul d, not at the individual client.

Q You woul dn't know whet her a market participant is
a Class | processor versus a cheese nmanufacturer?

A Not with full visibility, no.

Q Ckay. So you wouldn't know and be able to tell us
whet her since 2019, when the Congress changed the statute
for the base Cass | skimmlk price, whether there was
nore or the sanme or |less Class | sales market?

A. | wouldn't want to specul ate, because it's also
difficult for us to tie that activity back specifically to
fluid mlk hedging.

Q So let nme just briefly go back. G ven the fact

that you are al ready seeing sone change in open interest,
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and given the fact that we won't know, not only what the
rule is but the inplenentation date from USDA unti

Cct ober of next year, shouldn't risk takers be taking all
that into consideration when they nake hedges?

A Yes. | think, you know, there's an obligation
that you should be aware of risk you are taking on when
entering into a contract. But | do also think, you know,
if we're tal ki ng about changes to the underlying
assunptions that -- that, you know, are out of the nornal
scope of what people would be taking on in terns of risk
froman uncertainty of regul ation standpoint.

Q But at least it is uncertainty where we have sone
experience, correct?

A Again, | wasn't directly involved in 2008, so |
know there's a | ot being discussed here.

Q Well, it's not exactly like a war in Ukraine
breaks out and inpacts the whole world, right?

A. What do you nean by that? It does.

Q O it's not |ike we have COVID, and as a result,
because i ndustry asked for it, USDA issues a Food Box
Programthat alters all the pricing, is it?

A |"mnot really sure what you are trying to ask

Q Ckay. Have you in preparing for this testinony

had di scussions with market participants?

A Yes.

Q Ckay. Can you tell us which ones?
A No.

Q Sorry?
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A. | can't say which market participants | have
di scussed with. W also discuss our markets as regqul ar
course of business on an ongoi ng basis. You know, having
t hose discussions is part of our daily job at CVE as wel |.
Q Al right.
MR. ENGLI SH: | have no further questions. |
t hank you very nmuch for your tinmne.
THE COURT: Yes, M. Rosenbaum
CRGOSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.
If I could ask you to turn to page 6 of your

testi nony where you have your table.

You -- you list there in three colums, first of
all, the current Make Al |l owances, correct?
A Correct.
Q And in the second colum, the -- what's call ed

Exanple 1, the National M|k Producers Federation proposed
changes in the Make Al |l owances, correct?

A Correct. That's where we pulled those nunbers
from yes.

Q And what you have as Exhibit 2 is year one of the
| nternational Dairy Foods Association proposed revision to
t he Make Al l owance; is that correct?

A. That is where we pulled that exanple from yes.

Q And are you aware that the International Dairy

Foods Associ ati on year one proposed Make Al |l owances
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represents 50% of what International Dairy Foods
Associ ation says should be the change in the
Make Al | owances?

A. Yes, | amaware of that. W wanted to show what,
you know, that initial inpact of the change woul d be.

Q Ckay. And so if you were to be conparing the
National M|k Producer Federation proposal to the
ultimate, if you wll, International Dairy Foods
Associ ation proposal, the nunber for the cheese
Make Al l owance woul d be sonething in excess of $0.28 for
| DFA, correct?

A | believe | do have those nunbers.

The cheese Make Al |l owance, .2840.

Q Yes. And -- and sinply -- one can sinply subtract
fromthe nunber in Exanple 2, the nunber |isted as
current, and double that difference, and that wll tell
you what the IDFA ultinmate proposal is; is that correct?

A. |"msorry. You are saying subtract from
Make Al |l owance or from --

Q Wll, | nmean, for -- like an exanple -- just in
Exanple 1, the way it would work is you -- you take the
. 2422, you subtract the .2003, and whatever that --
what ever that nunber is, you double that and add it to
.2003, and that will tell you what the |DFA proposal is;
is that correct?

A. | don't want to specul ate.

Q Vell, I"'mjust -- I"'mjust -- if Exanple 2 is

hal fway to what IDFA is proposing in ternms of an increase
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in the Make Al l owance, then you sinply doubl e whatever

that increase is --

A Yes.
Q -- to get to the ultimte nunber, correct?
A | -- 1 -- 1 understand that the ultimte nunber is

. 2840 for | DFA Make All owance.

Q Al right. And you can -- and one could do the
same calculation for all the other Make All owances,
correct?

A | understand that the butter Make All owance is
. 2785, .3172 for dry whey, and .2716 for nonfat dry mlKk.

Q Ckay. And that's IDFA's proposal, correct?

A. That's full Make Al l owance change. As far as |
under st and, yes.

Q Ckay. And | take it you are famliar wth what

role Make All owances play in the pricing of -- in the
setting of Class Ill and IV prices; is that correct?
A. Yes, fam i ar.

Q Ckay. And -- and are you aware that
fundanental |y, one -- take cheese as an exanple --
determ ne what the Cass IIl price is, one does a survey
of what people are actually selling cheese for, one
deducts the Make Al owance, and what's left is the anmount
that gets paid to the dairy farmer?

A That may be an oversinplification, and | would
defer to the experts in the roomon that. But | -- |
understand the role that Make Al |l owances has in the

f or mul as.
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Q | couldn't quite hear what you said.

A. | -- | don't want to oversinplify as | would defer
to the experts in the roomon the fornulas thensel ves.

But | understand that Make Al lowance is a part of those
formulas that derive Class IlIl and IV mlk, yes.

Q And by so doing, it drives the anount that has to
be paid to the dairy farner, correct?

A Yes.

Q Ckay. So -- and are you aware that as a genera
matter, at least if you are selling the comodity product
that is being subject to CME trading, and that is used to
set class prices, that as a processor, you are, in
essence, limted to the Make Al lowance in terns of the
noney you get to hang on to?

A. | don't want to speak to the -- on the physica
side of the noney that the processors get to keep.

Q Ckay. But -- but you -- you do understand that
t he whol e concept behind raising the Make All owances is
that you woul d be increasing the anmount of noney that the
fornmul as are assuming it costs a manufacturer to nake the
product, correct?

A | -- | don't want to speak directly. | think
that's outside of ny -- what I'mintending to testify on.

Q Well, I"mjust trying to understand whether you --
you know, you have done sone cal cul ati ons here.

A Yes.

Q You nust have sone general understanding of the

pur pose served by Make Al |l owances.
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A. | -- | do, but I want to focus -- we wanted to
focus on the inpact to futures markets and not on the
physi cal market participants.

Q Well, let -- so have you -- have you done any
calculation to determne -- strike that.

In Exanple 1, that's National MIk Producers
Feder ati on, correct?

A. W -- we pulled that exanple from --

Q Ckay. And under their own proposal, the
Make Al l owance would go up to $0.24 from 20. 03 cents,

correct?
A Yes.
Q And so have you -- have you done any cal cul ation

as to what that inplies is the dollar anmpbunt by which the
Make Al l owances currently in effect are failing to refl ect
actual cost of manufacturer?
A. That's outside of our scope of what we --
(Court Reporter clarification.)
THE WTNESS: O what we intend to testify on.
BY MR ROSENBAUM
Q | nean, if | were to tell you that sinply using
National M1 k's proposal and |ooking at how nuch mlk is
pooled in the Federal Order systemfor Class |Ill products,
it woul d suggest that the Make Al |l owances are understating
cost of manufacture by $600 nmillion a year?
MR, H LL: Your Honor --
THE COURT: Yes.
MR HLL: -- I'"'mgoing to object here. | think
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this witness has said over and over again at this point
that she's not intending to testify on those matters. She
came in for a specific testinony, and | think this is
outside of it. She's asked and answered this question.
THE COURT: Sust ai ned.
Go on, M. Rosenbaum you want to say sonething on
that before -- |I'lIl withdraw that ruling. [|'ll hear what

you have to say, M. Rosenbaum

MR. ROSENBAUM Sorry -- I'msorry, | didn't hear
that |last part?
THE COURT: 1'Ill let you respond to M. Hill's

objection that this is beyond the witness's testinony.
BY MR ROSENBAUM

Q Let me ask -- let ne ask it a different way.
You -- am|l correct you -- you have not nade any effort to
determ ne whether or to what extent del aying
i npl enmentation of the new m |k order regulations by a
year, what inpact that would have on -- on dairy

processors?

A. That's -- | would decide not to answer that. [
think we -- we don't intend to testify on those matters.
MR. ROSENBAUM That's all | have.

THE COURT: Thank you, Counsel.

And t he objection was sustai ned.

M. English has foll owup. Should we take you now
or did soneone else stand to -- all right, let's take you,
M. English.

CROSS- EXAM NATI ON
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BY MR ENGLI SH:
Q So just a couple nore questions. | appreciate it.
It's just sonething that | didn't quite get to.

So | tal ked about the hedgers, correct?

A Yes.
Q So let's talk about -- a mnute about the narket
makers.

This is, for want of a better phrase, a known

unknown, correct?

A. It -- it's -- there's regulatory risk associ at ed
with this.
Q And everybody knows that there's an unknown ri sk

of what's going to happen, correct?

A. You coul d say that about any market. There's
unknown - -
Q Exactly. You can say that about any nmarket.

Isn't that exactly what market makers want, they
want those kinds of things in order to be able to assess
risk?

A. | think I would point back to the exanple of, you
know, we have used sone of the changes di scussed as
mat eri al changes to the contract. And while, yes, there
is risk market makers take on when they are, you know,
entering and taking the other side of that trade, there's
still stability in the underlying assunptions that they
are maki ng when naki ng those trades and when taking on
that risk.

And | think there's an unprecedented anount of
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uncertainty in, you know, whether -- w thout know ng the

formul as, w thout knowi ng that price relationship that

they are taking on. And we -- we have been hearing
anecdotally that they are -- they are maybe less willing
to do that noving forward if it's going to be -- continue

to be an additional unprecedented | evel of regulatory
risk.

Q And part of that uncertainty is not know ng when
it wll be inplenented, correct?

A Correct.

MR. ENGLI SH: Thank you.

CROSS- EXAM NATI ON
BY MR VETNE:

Q Good norning. M name is John Vetne, V-E-T-N-E
representing National All-Jersey.

The risk managenent prograns that you provide
allow traders to project, as they desire, about changes in
val ue based on nmarket data such as your cheese options
that's based on market information, correct?

A. What is based on nmarket -- can you repeat the
question in a different way?

Q The cheese options that you provide, for exanple,
cheese futures, are based on anticipated future prices of
cheddar cheese in 40-pound bl ocks and 500- pound barrels,
correct?

A. The forward curve can be seen as antici pation of
where the market's going to go, but the final settlenent

is based on the USDA published prices for those -- for
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t hose products.

Q The USDA published prices are based on the survey
of market information?

A Yes.

Q Ckay. Do you expect to see any -- any change
in -- in that product if 500-pound barrels are elimnated
fromthe regulatory fornul a?

A. | wouldn't speculate on -- on the actual inpact to
price, but I think we do view it could be a nateri al
change to the contract.

Q |"msorry. Could you keep your voice up?

A W --

Q You' re fading out.

A. | wouldn't -- | wouldn't speculate on the specific
i mpact to price, but | do think we believe that could be a
mat eri al change to the cheese contract, yes.

Q Ckay. You could only continue to offer that
product, for exanple, if 500-pound barrel prices continue
to be announced, even though they m ght not be part of the
formul a?

A Qur -- our current rule book | anguage states that
it settles to the USDA non-nonthly wei ghted average price
for cheddar cheese, so it -- it does settle to the USDA
announced price for cheese, which if -- if they made a
change, that potentially would be reflected in the
contract as well.

Q | f they made a change in the products reported; is

t hat correct?
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A. So if -- if USDA whatever -- you know, if they
change the survey nethodol ogy that feeds into that nonthly
wei ghted price, our contracts will continue to settle to
the nonthly wei ghted price.

Q Ckay. The survey net hodol ogy for reporting nmarket
prices for cheese; is that what you are referring to?

A. Yes. For -- for the -- if there's a change to how
USDA cal cul ates those weekly prices that feed into the
monthly price, that would -- that would all factor into
t he cheese contract, yes.

Q Ckay. As long as that continues to be reported,
assum ng the same survey price process, would it matter to
that contract if 500-pound bl ocks were renoved fromthe
Federal M|k Marketing Order price cal cul ation?

A. | wouldn't take a position on whether it would
matter or not. | just want to nake sure you are aware
that we would consider it a material change, but |
woul dn't take a position one way or the other.

Q Does not take a position nean you don't know?

A. | -- 1 defer -- 1 -- it's not our place to take a
position on that change.

Q Ckay. The Cass IIl and Cass IV futures are
based on reports of regulatory data as distingui shed from
mar ket price. Do you understand | use nmarket price in
prior questions, reported cheese prices in the market as
reported by USDA?

A Uh- huh.

Q Class Ill and IV prices are not narket prices,
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they are regul atory data, correct?
A. | -- | wouldn't specify how -- how those are
det er m ned.
Q Ckay. Let's go -- people |love your Figure 5.
"1l go there, too.
When you use -- in this mddle of the figure, you
use the termchange in value to average 2022 futures
equi val ent open interest.
So is that all of the open interest contracts for
cal endar year 20227?
A. No. That's -- that's on average throughout the
year on a daily basis.
Q It's the average for the entire cal endar year?
A The average for cal endar year 2022 of futures
equi val ent to futures and delta wei ghted options open
i nterest.
Q So, by average --
A. On a daily basis.
Q On a daily basis, so -- okay, at any tine.
And when you go down further to change in value to
average, is that a representation of what woul d happen to
t he value of those future contracts if there were an

i mredi at e change - -

A No.

Q -- of the Make Al | owance?

A It actually -- it doesn't necessarily take into
account when the change is made. It is just when that
change was nade that next day, yes, this would -- this
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woul d be the inpact on the average settl enent.

Q Ckay. So you have an existing settlenent price,
and if the next day it changed, here's how all of those
contracts woul d be affected?

A Yes.

Q And therefore, if all of the data going down --
except for change in value. |If there were a 12-nonth or
15-nmonth or a 24-nonth |ag, you would anticipate the
change in value would be zero; am| correct?

A. | don't know if it's fair to say that. | wouldn't

want to specul ate on undeferred. But market participants

woul d then be not entering in -- if they had advanced
noti ce of when those changes were going to happen --
Q Yes.

2023

A. -- they would then be pricing that information and

taking that into account when they are entering into

posi tions.

Q And at some point, if there was enough | ag between

t he announcenent or know edge of a change, if it's beyond

all open interest, the inpact is zero?
A Yes.

Q Ms. Hancock asked you sone questions about market

di sruption and the frequency of change of prices, and she

used the word mar ket disruption.

Did you understand her use of that word, and in
your answer did you intend to nmean nmarket disruption in
the risk nmanagenent narket, the futures market?

A. | "' mthinking back. | believe that's how I
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interpreted it, yes.

Q Ckay. And you did not intend to suggest a market
di sruption in the mlk market, for exanple?

A. | was focused on the futures nmarket, yes.

Q On the futures market. Ckay.

And am | correct that if there is enough notice,
enough | ag between a regulatory change and its
i npl enmentation, that the market disruption is reduced --
could be zero, if it was enough | ag, whether it's changed
every year or every three years or every five years? Wth
enough lag, the disruption would be the sane, it's how
much the lag is?

A. | think it depends on the type of change you are
tal ki ng about and the market information avail able and the
notice given. So |l -- 1 don't know that |'d generali ze.
| think it depends but --

Q It depends on the |ag between the notice and its
i npl ementation in all cases, correct?

A. Yes. That would be a factor, yeah.

Q Did | understand you to say that going beyond your
witten testinony that the open interest beyond 12 nonths
currently in the nonth of August 2023 has reduced by 50%
or nore?

A Versus 20- -- versus 2022, yes. So average open
i nterest over 360 days for August of 2023 was around 4800
contracts, and for 2022 it was about 10,400 contracts. So
a roughly 54% drop versus the five-year average it is

roughly a 36% dr op.
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Q So you are inferring that participants in risk
managenent are already factoring in the uncertainty of
this proceedi ng?

A. It's -- it's a possibility. | can't say with 100%
certainty that's what it is. But we wanted to point out
that there is a reduction in -- we're hearing anecdotally
that there is sonme reluctance to put on those deferred
posi tions.

Q Ckay. Concerni ng market know edge, market
information, and lag tinme, M. English asked you sone
guestions. Apparently there has been sone possi bl e narket
response by virtue of the proposal and this hearing. The
next step procedurally by USDA woul d be a recommended
deci si on.

Wul d that be anot her opportunity for the market
to respond in its risk managenent on the CME?

A. In ternms of pricing and what -- what that new
deci si on would be, or what do you nean by that?

Q In ternms of you have indicated there has been a
response in open interest beyond 12 nonths.

Wul d you anticipate that market participants in
ri sk managenment would factor in a recommended decision in
their risk managenent planni ng, whenever that occurs?

A. | think they will take into account the
information that's avail able when trading in the nmarket.

Q And that would be additional information, correct?

A. Once a decision is issued, yes.

Q Yes.
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And then there will be sone briefing and
exceptions, and then there will be a final decision,
another time at which market participants could factor in
new i nformati on?

A. There's new information, yes. But if -- but if
that uncertainty remains until the final decision, we can
likely still see a pullback in the willingness to put on
posi tions.

Q Ckay. And then following that, there would be a
final decision, another opportunity to factor in
i nformation, reducing uncertainty, correct?

A. There woul d be additional infornmation, yes.

Q Ckay. And followng that, are you aware that
there would be a referendum w th producers?

A. As | understand, yes.

Q And then final inplenentation -- fina
ef fectiveness of a rule, another tine period in which
there woul d be additional information, correct? First day
of an effective rule?

A. | -- I"'mnot -- | don't have that process in front
of me, but | believe you, yeah.

Q Ckay. And then depending on what that rule says,
if thereis alag time built-in or not.

So the first indication the market woul d get on
whet her there is a built-in lag would be in a recommended
deci si on?

A. It nmay be an indication, but there's still

uncertainty and, you know, decisions could |and either
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way, so there's --

Q The uncertainty would, in part, reflect whether
USDA has a pattern of following its recommended deci sion
into the final decision or making significant changes.

A | wouldn't speak to that.

Q You don't know. Ckay.

2023

Could you give ne a really sinplified fourth grade

expl anation of the difference between a future and an
opti on?

A. Sure. Yeah. A futures contract is -- is -- |

refer back to ny definition, but you are actually entering

into a contract to buy or sell an asset or an underlying
reference at a future point in tinme. And the options
contract is just the right but not the obligation to do
t hat .

Q How is that different?

A. Options -- so futures are -- you know, they are --

if you are carrying that position all the way to
expiration, you are autonmatically getting settled agai nst
An option, you have the right, but people don't always
exerci se those positions.

Q Under the option, you can if you want to, but you

don't have to?

A Yes.
Q Got it.
MR. VETNE: Thank you,
111
I1]
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CROSS- EXAM NATI ON
BY VR M LTNER

Q Good norning. M nane is Ryan MItner. |
represent Select M|k Producers.

A Ckay.

Q Many of the topics | was going to ask about have
been covered. So if | pause, it's because |'m skipping
over things that | don't want to duplicate or make you
duplicate. Ckay?

A Yes.

Q There was sone tal k about the -- this Federa
Order process and the tine it takes to get froma hearing
to a final decision. W went through this in sone detail
on Friday with Dr. Bozic. But we kind of |anded on a
reconmended decision, if one were to cone, sonetinme around
April 15th of 2024, and a final decision August -- |'m
sorry -- Qctober 1 of 2024.

So let's just assunme that that's going to be the
case. |Is that all right?

A | -- | amnot going to say that we're -- |'m not
taking a position on that as a proposed.

Q No, |I'm not asking you to take a position. [|'m
sayi ng can we assune that for these questions?

A Sur e.

Q Ckay. So between April and Cctober, we have got
six nmonths or so. And if I'"'m-- as | | ook at your
testinmony, and Figure 3 in particular, | think that neans

t hat bet ween the recommended deci sion and a fina
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deci sion, that 75% of the open interest would have cl osed
out during that window, is that right?

A. W still view that uncertainty as remaining until
that final decision.

Q Ckay. Wuldn't, however, the nmarket participants,
once the recomended deci sion cones out, begin to price
that risk in?

A Mar ket participants wll take into account the
i nformation they have, but from our standpoint and how we

normal |y woul d approach a material change, that

uncertainty still remains until the final decision is
I ssued.
Q | want to ask about the material changes that you

referenced in your testinony with respect to cattle
futures and wheat futures.

Those particul ar changes -- and, again, |I'mnot an
expert on the CME -- but those were triggered by changes
in the contract definition for those commpdities, correct?

A. They were triggered by a need fromthe physical
i ndustry to update the contracts to reflect -- to reflect
the dynamcs in the industry. But when you say triggered,
you nmean the contract changes that actually happened?
Q Yes.
A. There woul d have been a change to rul e book
| anguage, yeah, to the underlying contract specifications.
Q And the industry -- those -- the industries
af fected by those commodities approached the CVE and asked

for changes to the underlying contract structure or
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definitions?

A. Whet her they approached us or it was ongoi ng
engagenent fromus with themas a regul ar course of
busi ness.

Q It wasn't triggered by governnental action or
regul atory change, was it?

A. Not to my knowl edge. | wasn't directly invol ved
wi th both of those changes but --

Q The CME trades interest rate futures and options,

correct?
A Yes.
Q There's no delay or change to those contracts if

the Fed changes the interest rates, is there?

A. | -- | don't cover those products, and | woul dn't
want to speak to those products in this hearing.

Q | think it's either in your statenment or in your
testimony that nost of the dairy futures and options go
out 24 nonths; is that right?

A. We list contracts for 24 nonths out, yes.

Q So right now, | could ook at a Class I
July 2025 contract, at least it's |listed?

A. It's available to trade, yes. | -- | don't
bel i eve we have open interest out there yet, but it's
avai |l abl e.

Q There is open interest in, say, the Decenber 2024

Cass Ill contract, though, right?
A Yes.
Q And if our -- if our guesstimate on the end of
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this hearing or a final decision of October of 2024 is
right, that nmeans those market participants are purchasing
t hose contracts or selling those contracts, whichever

case, understanding there's this regulatory risk out

t here, correct?

A | -- | can't specul ate whether those individua
mar ket partici pants understand the risk. You know, they
have entered into positions, but | can't specul ate whet her
t hey know.

Q | want to ask a question about Figure 5. \ere
you state the change to an individual Cass IIl contract
under both exanples, you are listing that as a negative
because it's a -- it's a drop in the value of the

underlying contract, right? That was the answer --

A. Yes. And | -- | think | acknow edged this
earlier, but | would like to acknow edge that there shoul d
be a correction to that. It should be Cass IV that
change -- the 1060 and 1340, that should be for Class IV.

Q Ckay. I'Il note that. | was actually | ooking at

the one a few rows above, so | was | ooking at the
Cass Il one.

So it's a negative nunber because the value of the
contract drops. But isn't there sonebody on the other
side of the contract that's going to get the benefit of
t hat price change?

A. | don't -- | don't want to speak to the w nners
and |l osers in the scenario, just the overall inpact to

price, and it is a drop in price.
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Q Ckay. | also want to try to get a little nore
context around what you describe as a material -- materi al
i mpact on price. | think you -- in response to a

guestion, you said that the Make Al |l owance proposal s woul d
have a material inpact on price.
Am | stating that correctly?
A. Yes. | -- | think | neant to say woul d have a
mat erial inpact on the contract, and we would view an

i npact on price as a material inpact --

Q Ckay.
A -- in the contract.
Q So that's great, material inpact on the contract.

Have you eval uated the three proposals that Sel ect
M I k Producers has introduced and determ ned whet her you

bel i eve they would have a material inpact on the contract?

A We don't have those in front of us, no.
Q They were in the hearing notice. Dd you -- and
think you said you | ooked at the hearing notice. |'mjust

wondering if you have done the evaluation, that's all
A. | -- 1 haven't done that specific evaluation, no.
Q Ckay. |Is there a threshold at sonme point at which
you woul d deci de that any proposal would be materi al

i npact on the contract?

A. We can't specify a threshold. | think we view it
as -- having an inpact on price as being a material change
to a contract, but I -- | wouldn't get into the specifics

of threshol d.

Q So of the -- there are 21 different proposals at
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the hearing, and although they will all be, | guess,

eval uat ed i ndependently by USDA, it's a | would say
probability that nore than one could be inplenented, and
so that collection of proposals that woul d be adopted
woul d have sone aggregate inpact on prices.

Does the -- does the collective inpact of
proposal s have any change on your opinion as to whether
there would be a material inpact on the contracts?

A. If -- if they have a change to the Federal O der

fornmul as thensel ves and there's a change to those

formul as, and thus a change to the underlying assunptions

when people are entering into these contracts, | think,
yes, we -- we believe that would be a nmaterial inpact.
Q Ckay. M next questions are just to help ne

under stand sone of the data here in your statenment a bit
nor e.
|"mlooking at Figure 2. And | appreciate that

this is in color because it does help. I'mtrying to --

just want to nake sure. There are two different blues in

t here, maybe three.
The blue that's at the bottom of your bar chart,

is that dass Il mlk?

A Yes.
Q The blue that appears -- |'mlooking at the 2022
colum. |t appears near the top underneath the gray bar.

| s that bl ock cheese?
A. No, | believe that's dry whey.
Q Ckay. Does bl ock cheese appear in the 2022 chart
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then, at least to an extent that it's visible?

A. It is very difficult to see, so | apol ogi ze for
that color schene. It should be, at least in the |ast
three. But it -- it appears to be blending in with the
Cass Il mlk.

Q Looki ng at, say, 2022 of that blue bar, do you

have an estimate as to what -- what percentage of that bar
m ght be bl ock cheese versus Cass |1l mlk?

A | -- 1 don't have that estimate. | -- | wouldn't
want to speculate on the record. It's -- it is a smal

proportion of --

Q It's smal | ? Okay.
So if the -- if the bottom part of the bar chart
is Cass Il mlk, although that -- that vol unme of

contracts has certainly increased over tinme, from 2008 to
2022, it's, | don't know, maybe up 40, 50%
Does that seem about right?
A. That | ooks about right, but I -- | don't want to
say that on the record w thout know ng the nunber.
Q M. English asked you sone questions, and he went
t hrough kind of both sides of a futures and an options
trade. And if | followed the Q%A correctly, the benefit
to either party would be the sanme pre and post any
deci sion out of this hearing.
Am | correct there?
A No, | don't think that's fair to say. And | -- |
woul dn't want to, again, speculate on -- on the physical

side of the market and outcones to the hearing, no.
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Q Ckay. Let ne ask this. |If a decision were to be
i npl emented right away rather than delayed, is the risk
really to the people that are trying to manage their --
their exposure or is it to the liquidity nmakers that you

reference at the begi nning of your statenent?

A There's risk to anyone that's entering into a
position. |If the underlying assunptions within that
contract are changing, then there's still risk to --

whet her you are a hedger or a liquidity provider.

Q Thank you.

MR MLTNER | don't have any ot her questions,
your Honor.

THE COURT: Thank you, Counsel.

Any further cross, other than AMS?

AMS, | think you are up.

M5. TAYLOR: Thank you, your Honor.

CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good norning, Ms. Krena.

A Good nor ni ng.

Q | do -- | do appreciate you conming to testify
today. | want to go through your testinony. Get ny pages
i n order again.

If we could | ook at Figure 1 on page 3, there was
sone tal k about one of the proposals is dropping barrels.
And, you know, | don't see barrels in this |ist of
products offered.

So for the record, could you state which of these
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products woul d be inpacted if barrels were no | onger

surveyed in prices rel eased?

A. The cash-settl ed cheese futures and options, |
bel i eve could be inpacted. Again, | -- I"mnot going to
specul ate on -- on inpacts to price but -- and the
Cass Il mlk futures and options as wel|.

t hen?

A. It settles to the USDA nonthly wei ghted average
price for cheddar cheese.

Q Ckay. Thank you

| ook at Figure 1 and then at Figure 2 on the follow ng

this data is for 2022, total open interest, for a total
269, 000 contracts.
|s that the sanme data that was used on Figure 2
for that 2022 |ine?
A Yes.
Q So in the data -- on Figure 1 it says bl ocks

A Yes.
Q Ckay. Let's see.

On Figure 2, | know you stated there was a -- a
slight decrease after we inplenented our Make Al |l owance
change back in 2008. | also noted particular junps --
changes between 2010 and 2011, 2013 and 2014, and then

And to followup to M. MIltner's question, if we

are -- had 2,071 contracts. So while the blue is kind of

hidden in Cdass Ill, you could figure out the proportion?

Q Ckay. And what does cash-settled cheese settle on

page, it looks like in Figure 1, that second colum -- and
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2021 and 2022.
| was just wondering if you could -- if you had

any information as to why there were these sudden junps.
|" mguessing it's some new product that was offered
per haps, which the colors show, but in sone cases that
isn't the case.

A. Well, in 2011, yeah, the cheese contract we did
| aunch. So cash-settled cheese, you can see that green
bar. It's tiny, but it's there in 2011. And you do see
that picking up as well. The nonfat dry mlk also, it's a
[ittle bit harder to see, but that | aunched in 2007. So
you see that pick up over the years as well.

Q And then the other one was from 2013 to 2014.

A. Yes. For that junp, | -- | wouldn't specul ate on
record what exactly led to that junp.

Q Ckay.

A | don't have that context.

Q Ckay. Ckay.

In Figure 3, this average open interest

distribution, inthis -- does this reflect all seven
products that the CMVE offers?
A. It does.

Q Ckay. And -- and am | correct -- and this m ght
be kind of an elenmentary school question for risk
managenent, at least, |I'mnot sure ny kids |earned about
this in elementary school -- but open interest covered,
does that mean that there is a contract, and there's a

buyer and seller at both ends, but the contract hasn't
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matured yet, so it is still kind of open waiting for the
end dat e?
A. This is | ooking at a percentage of our open

interest that existed on average and the percent of that
open interest that resided within three nonths or six
nmont hs or nine nonths. And, again, that's -- that's an
esti mated nont h equi val ent, because they are bucketed
based on days to expiration.

Q Ckay. So if | read through -- and | think you did
go through this earlier, but sonetines | need to go
through it in ny own head.

At the six-nmonth |ine, does that nmean that 75% of
the contracts at that point, on any given day, close
W thin six nonths?

A. Yes. On average, between 2018 and 2022, as mnuch
as 75% of that open interest were contracts that woul d
expire within six nonths.

Q Ckay. On page 6, on the third full paragraph, you
tal k about when a -- well, first, a question.

W t al ked

- there's been a | ot of questions on
mat eri al changes. Does CME neke that determ nation?
There's sone discussion in that page too about the role
CFTC plays. Do -- so I'mjust trying to understand who
makes the determnation that it's a nmaterial change, and
does CFTC have to approve that or they just kind of
over see?

A For -- for typical changes it's a conversation

with our regulator where there's, you know, dial ogue
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around what woul d be considered a material change.

Q Ckay. So that's not necessarily just CMVE naking
that determ nation independentl|y?

A Not for changes |ike we have di scussed, you know,

t hese exanpl es.

Q Ckay. And how long does it take to do that kind
of review and nmake that determ nation?

A. It -- it really depends on the contract change,
and there, you know, can be industry engagenent around
that, both fromus and fromthe comm ssion. So | think
it -- it depends.

Q Ckay. And you talk about your material changes
are either applied on contracts w thout any open interest
or communi cated to market participants with sufficient
noti ce.

So | was wondering if you could tal k about how are
t hi ngs conmuni cated and what you nean by -- would define a
sufficient notice.

A. So in terns of how we woul d comruni cate a change,
you know, once a decision is nade to make a change, we put
out generally -- we file with the comm ssion, we put out a
subm ssion, and then we al so put out special executive
reports where it's basically a notice to the trade that a
change is comng and -- and the inplenentati on wi ndows
that -- you know, whatever contract nonth that change w ||
be effective on.

So that -- that's typically -- and there's other,

you know, direct communication, but certainly filing with
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a regul ator and then putting out broad notices to the
trade are how we conmuni cat e.

And can you repeat the other part of your
guesti on?

Q So you say it's done with sufficient notice, and
was just wondering if you could define what that neans.

A. | can't necessarily define -- | think it's
si tuational dependi ng on whatever contract you are talking
about and what the change is. You know, sonetines, |ike
in the exanples | nentioned, it's changes that are going
out past open interest, if they are deened to be materi al
changes. Oher tines it's sonething that m ght not, you
know, be a material inpact on price, and those -- those --
you know, that -- that w ndow can vary dependi ng on what
t he change is.

Q Ckay. Hold on one second.

So on your Figure 5, when you tal k about overall
inpact, and | just want to make sure it's clear. Wen --
for me, for everyone, the record. So when people enter
into a contract and the assunptions are known at that
poi nt, and then hal fway through the assunptions change,

t hat contract cannot change.

So is it correct, that contract can't change?

A. You nean if it's a contract that's already |isted?

Q Yeah.

A CGeneral ly, yeah, the contract woul dn't change.

Q So whoever has that contract is kind of -- if
there is -- say the Federal Orders nake a change to the
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price formulas and the inplenentation is, you know,
shorter than what has been di scussed here. The person
that has that -- the people that have that contract are
kind of stuck with it, right, and so they have to settle
it, whatever those terns are at the end, even though the
prices mght not reflect that?
A. They woul d be subject to that risk, yes.
Q Yeah.
There was sone di scussion on Friday, someone was
here to di scuss sone ot her risk managenent tools. And I
wanted to follow up on sone of that and ask, is the --
does the CME -- you know, do you all as an entity assune
any financial or legal risk? You know, if there's a new
policy, Federal Order changes that -- or is it just all --
all that risk is assuned by nmarket participants?
A. | -- 1 wouldn't want to speak specifically to our
legal risk in this scenario.
Q Ckay.
M5. TAYLOR: | think that's all we have. Thank
you so nuch.
THE COURT: M. Rosenbaum do you have sone
re-cross?
MR. ROSENBAUM | do, your Honor.
RECROSS- EXAM NATI ON
BY MR ROSENBAUM
Q | just want to follow up on a line of questioning
fromUSDA, if you would turn back to page 6 of -- here in

Exhi bit 78, your testinony.
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And you had a paragraph there about how "CVME G oup
routinely files changes to contract specifications that
are subject to Comobdity Futures Tradi ng Comn ssi on
review, which may be due to changes in the underlying
comodities or to nmaintain conpliance with the core
principles set by the Coommodity Exchange Act and CFTC
regul ations. "

So ny question is this: Wich of the proposals,

if at all, would trigger such a revi ew?

A. | -- 1 don't know that | want to say in this
nmonment what would trigger that review. | think this --
this hearing in general is -- is | think we viewit as

part of the discussion of ongoing review of the contract
and engagenent with the industry. But | -- 1 don't know
that | would speak specifically to each individual
proposal and whether it triggers that.

Q O -- or -- I"'mfocusing specifically on which
proposals would trigger the obligation for the CFTC to
make a review.

Do you have any opinion as to whether any of them
actually would trigger that?

A | -- | don't have an opinion to state on that at
this point.

MR. ROSENBAUM  Thank you

THE COURT: Yes? Re-cross?

s it sonmething having to do with sonething that
cane up in the previous --

DR. CRYAN. | apologize. | did not -- thisis --
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this is sonething -- maybe is tangentially related. |Is it
okay if | ask a question?

THE COURT: Any objection?

Seei ng none.

DR. CRYAN. Thank you. Thank you.

(Court Reporter clarification.)

DR. CRYAN. Oh, I'msorry, ny nanme is Roger Cryan,
CRY-A-N I'mwth the Arerican Farm Bureau Federati on.
CROSS- EXAM NATI ON

BY DR CRYAN:

Q When USDA nade a change -- when Congress made a
change to the Class | price fornula, it was in order to
accommodat e ri sk managenent by fluid processors so they
could use the Class Ill and the Cass |V contracts that
exist to manage their risk on the Class | price in ways
that they -- that were difficult to do with the higher-of.

You have added contracts in the past. You have
added the block contract. |Is it not a possibility to add

a Cass | futures contract?

A. We're al ways open to engagenent with the industry
on -- on additional tools to suit the industry's needs.
You know, |'m not going to specul ate anything out of this

hearing, but in general, we're always open to feedback if
there are additional tools needed to nanage ri sk.

DR. CRYAN: Very good. Thank you very nuch.

THE COURT: Anything further?

So on ny on notion, offer exhibit marked for

identification 78 into the record.
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M5. TAYLOR  Yes, your Honor. Thank you.
THE COURT: Seeing no objections, Exhibit 78 is

now made a part of the record.

down.

10: 30.

(Thereafter, Exhibit Nunber 78 was
recei ved into evidence.)

THE COURT: Thank you, Ms. Krema. You nay step

We'll take a break. Ten m nutes, be back at

(Wher eupon, a break was taken.)
THE COURT: Back on the record.
Your W tness, M. Hancock.
M5. HANCOCK: Thank you, your Honor.
DI RECT EXAM NATI ON

BY M5. HANCOCK:

Q

Good norning, M. Kootstra. Wuld you m nd

stating and spelling your nane for the court reporter?

A

Sure. M nane is Leland Kootstra. First name is

spelled L-E-L-A-N-D. Last nane is spelled
K-OOT-S-T-R A

Q
A.
Q
A

Q

And where are you enpl oyed?

| work at Frazer, LLP, in Visalia, California.
Wul d you m nd providing your nailing address?
2250 West Main Street, Visalia, California, 93291

And did you prepare a witten statenent in

preparation for your testinony today?

A.
Q

| did.
And is that what we have identified as Exhibit
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NVPF- 257

A Yes.

Q And did you al so prepare sone exhibits to support
and provide the backup information for your testinony?

A Yes, | did.

Q And --

M5. HANCOCK: Well, nmaybe we do this first. If we
can have an exhi bit nunber assigned for NWPF-25?

THE COURT: Yes, | have 79.

MR, H LL: Correct.

THE COURT: Exhibit NMPF-25 is marked for
identification as Hearing Exhibit Nunber 79.

(Thereafter, Exhibit Nunber 79 was marked for

identification.)
BY M5. HANCOCK:

Q Ckay. And then what we have previously identified
as Exhibit NWPF-25A is titled Dairy Farm Qperating Trends,
Decenber 31st of 2009.

|s that one of the exhibits that you prepared in
support of your testinony?

A That's correct, yes.

Q Ckay.

M5. HANCOCK: And can we mark NWPF-25A as a -- for
identification as Exhibit 80, your Honor.
THE COURT: So nmarked.
(Thereafter, Exhibit Nunmber 80 was marked
for identification.)
BY MS. HANCOCK:

TALTY COURT REPORTERS, INC. 805
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Q And if -- you also prepared NVPF-25B titled Dairy
Farm Operating Trends, Decenber 31st of 20147

A Yes.

M5. HANCOCK: Your Honor, if we could mark that
for identification purposes as Exhibit 81.
THE COURT: So identifi ed.
(Thereafter, Exhibit Nunber 81 was marked
for identification.)
BY MS. HANCOCK:

Q You prepared what we have identified as Exhibit
NVPF-25C titled Dairy Farm Operating Trends, Decenber 31st
of 20157?

A Correct.

M5. HANCOCK:  Your Honor, if we could mark that

for identification purposes as Exhibit 82.

THE COURT: So marked for identification.
(Thereafter, Exhibit Nunber 82 was marked
for identification.)

BY MS. HANCOCK:

Q W have what we have identified as Exhibit
NVPF- 25D, as in David, titled Dairy Farm Operating Trends,
Decenber 31st, 2020. D d you prepare that as well?

A Yes.

M5. HANCOCK: Your Honor, if we could have that

mar ked for identification purposes as Exhibit 83.

THE COURT: So marked for identification.

(Thereafter, Exhibit Nunmber 83 was nmarked

for identification.)
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BY MS. HANCOCK:

Q And finally, your exhibit identified as Exhibit
NVPF- 25E titled Dairy Farm Operating Trends, Decenber 31st
of 2022. Did you prepare that as well?

A Yes.

M5. HANCOCK: And, your Honor, if we could have
that marked for identification purposes as Exhibit 84.
THE COURT: So narked.
(Thereafter, Exhibit Nunber 84 was marked
for identification.)
BY MS. HANCOCK:

Q M. Kootstra, before we have you read your
testinmony into the record, would you m nd providing us
wi th an overview of your background and education?

A Sure. | graduated from Point Loma Nazarene
University with a Bachel or of Science in accounting. [|I'm
a partner at Frazer, LLP. W are an accounting and
consulting firm headquartered in California, and we work
wi th several hundred dairy clients throughout the United
St at es.

Q And what falls within the scope of the work that
you do at Frazer, LLP?

A So in addition to the traditional tax and
assurance type work, we also do a significant anount of
estate planning, transactional support, |ender
negoti ati on, bankruptcy support, and preparation of
feasibility studies, and other consulting type projects.

Q When you say "feasibility studies,” what kind of
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feasibility studi es have you been involved in?

A. A nunber of them probably the |argest of which
was a feasibility study for the University of |daho and
their research dairy facility.

Q What was the subject or scope of the feasibility
study that you did for the University of |daho?

A. That was a Greenfield Dairy Facility and Research
Center. That was contenpl ated, and over several
iterations, we were able to help themkind of put together
a sustai nabl e nodel, and that has now broken ground.

Q Ckay. And what was the -- how | ong had you been
wor ki ng on that project for the University of |daho?

A. So our firmwas originally engaged on that back
in, I want to say 2015 or thereabouts, and then | started
working on that after | joined the firmin 2011

Q You said they were originally engaged in 20157

A 2005, sorry.

Q Ch, okay. | thought ny timng was a little off
t here.

So your firm had been engaged in 2005 with the
Uni versity of lIdaho to provide that feasibility study, and
then you started working on the project when you joined
your firmin 20117
A Correct.
Q Ckay. \What year did you obtain your Bachelor's

degree?
A 2011.
Q Ckay. And the customer base or the client base
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with whom you work, is that nostly fromthe producers'
si de?
A. | do work with both producers and processors, but
the vast majority of ny clients are producers.
Q Coul d you provide a percentage estinmate of how
many are producers versus processors?
A. | woul d say upwards of 75% are producers.
M5. HANCOCK:  Your Honor, | would offer
M. Kootstra as an expert in providing accounting and
financial advice services to the dairy industry.
THE COURT: Any objections?
Based on voir dire, | find this witness qualified
to testify as an expert on those subject matters.
BY Ms. HANCOCK:
Q M. Kootstra, would you m nd readi ng your
statenent into the record, please?
A Yes.
Good norning. M nane is Leland Kootstra, and |I'm
a partner at Frazer, LLP, a full service accounting and
consulting firm W work closely with hundreds of dairy
producers across the United States with a heavy focus on
provi ding consulting services to these producers.
Founded in Chicago in 1917, Frazer, LLP, expanded
t hroughout the M dwest and eastern United States. During
t he 1950s, we began working closely with dairy producers,
finding our niche in this industry. Follow ng the
westward novenent of many producers, we opened offices in

California, where we are headquartered today.
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We serve over 200 dairy producers across nore than
20 states, and | amproud to say that ny office is in
Tul are County, the nation's |eading mlk-producing county.
We continually strive to be our client's nost trusted
advi sor, offering services ranging fromtraditional tax
and assurance work to | ender negotiation, estate planning,
and transactional support services.

| joined Frazer in late 2011 after graduating from
Poi nt Loma Nazarene University with a Bachel or of Science
degree in accounting. Inmmersed in the dairy industry, |
qui ckly devel oped an appreciation for the incredible work
t hat goes into producing and supplying high quality mlk
products to the world. M experience includes working
closely with many producers and processing conpanies in
navi gati ng chal | engi ng busi ness cycl es, exploring new
opportunities, evaluating risk, and devel opi ng busi ness
nodel s.

Today, | have been asked by the National MKk
Producers Federation to provide an overview of our Dairy
Farm Operating Trends Report, including the information
contained therein, and to answer any questions you may
have.

The Dairy Farm Operating Trends Report is a
resource provided by Frazer to our clients, |ending
institutions, and the larger dairy industry. Available
for free on our website, this report is organized by
geographic regions in the United States and presents

financial performance for the year presented.
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The nost recent report wth the bal ance sheet date
of Decenber 31, 2022, presents operations across eight
regions, including Southern California, the San Joaquin
Val | ey, Kern County, Arizona, |daho, New Mexico, the
Panhandl e, and the Pacific Northwest.

The contents of the report are prepared using
client data from conpiled, reviewed, and audited financi al
statenents, prepared and in accordance with generally
accepted accounting principles, or GAAP

To protect clients and ensure the report's
reliability, all personal and identifying data is
anonym zed. We carefully select representative clients or
dairies for inclusion, excluding those undergoing
signi ficant changes or transitions that could materially
i npact the report's useful ness.

For nore than two decades, Frazer, LLP, has
prepared the Dairy Farnms Operating Trends Report,
assisting dairy producers and | enders in evaluating
specific herd performance. However, it is essential to
recogni ze that the data presented may not be exhaustive or
i nclusive of all dairy business nodels.

For instance, the report mainly represents | arger
scale dairies in the western United States. A dairy
producer located in Florida, for exanple, would be better
served to conpare their operations to a benchmark study
nore heavily focused on the Sout heast.

The report presents financial results and netrics

in multiple ways, explaining trends within the report.
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When exam ning several iterations, readers can identify
significant trends and the inpacts of changing econonic
envi ronments on financial perfornmnce.

| have included a snapshot of the financial
performance for a dairy operation in the Panhandl e duri ng
four significant years in the dairy industry: 2009, 2014,
2020, and 2022.

In 2009, the net inconme per head was a negative
$799. Feed cost per head was $1,920. M Ik production per
cow per day was 61.8 pounds. Herd turnover rate was
29.3% Cost of replacenents, $1,448. MIKk sal es per
hundr edwei ght, $13.63. Feed cost per hundredwei ght,
$9.09. Labor cost per hundredwei ght, $1.65. Herd
repl acement cost per hundredwei ght, $1.90. |Interest
expense per hundredwei ght, $0.65. Current ratio, .59 to
1. Debt per cow was not neasured in that year. Total
debt per cow, $1,831. Debt to equity ratio, 4.01 to 1.
Return on total assets was a negative 15.2% Inconme -- or
| oss per hundredweight in the year was $3.73. And the
| oss per mlking cow per nonth was $61. 10.

In 2014, the net incone per head was $1, 250. Feed
cost per head, $2,313.

Q M. Kootstra, |I'll just save you the trouble --

A. Ckay.

Q -- of reading the table because it's in the
record.

A. Thank you.

Q So you are wel cone to nove on fromthat.
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A. These years stand out for various reasons:
In 2009, nost dairies in the United States
incurred | osses due to depressed mlk crisis;
In 2014, producers enjoyed profitability due to
high mlk prices and conparatively |ow feed prices;
2020, m xed results were seen with the Panhandl e

experiencing a profitable year while other regions faced

losses. Cass IlIl and Class IV mlk prices, historically

close to parity, saw a spread of nore than $10 per

hundr edwei ght at points during the year;

2023

2020 (sic), the industry enjoyed historically high

mlk prices, but also endured historically high feed
prices as well.

| highlight these years to underline key aspects
related to the profitability and feasibility of dairy
operations, especially in the context of the proposed
price changes. Wile the mlIk price is undeniably the
nost significant contributor to top |ine revenue for

dairies, it's far fromthe only influential factor.

For instance, feed cost, conprising over 60% of a

dairy's cost structure, have seen remarkabl e fluctuations

in recent years. These variations stemnot only from

supply chain chall enges but also frompolitical conflicts,

weat her patterns, and other external conditions.

Dairi es have often absorbed the inpact of
inflation, interest rate increases, and the rising costs
associ ated with | abor and environnental regul ations.

Concurrently, consuner demand for nore sustainable, safe,
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and quality products has put additional pressure on the
industry. Wile this has |ed to enhanced efficiency and
i nprovenents in dairy operations, it has also incurred
substantial costs and required significant investnents.

As reflected in the table above, this conplex
scenari o extends beyond nere annual incone statenent
performance. |t reveals an increase in the average debt
hel d by a producer per cow, enconpassing both operating
and ot her debt, often related to facilities and real
est at e.

Specifically, from 2009 to 2022, the average debt
per cow nore than doubled, a trend consistent across
regions, not just in the Panhandle. This increase in debt
illustrates that while dairy producers have invested
i mrense tinme, energy, and resources to el evate operations
and herd performance, this growh has predom nantly been
debt driven. Wth the recent surge in interest rates over
t he past 18 nonths, this debt accunul ati on adds a
substantial additional burden to the cost of dairy
producti on.

Dairy producers are predom nantly price takers,
meani ng that although they -- they have access to sone
ri sk managenent tools, they typically cannot set their
mlk price based on their production costs. This |eaves
t hem vul nerable to the volatility of the comobdity market.

The dairy industry has seen periods of both
heal t hy and negative margi ns, even as operations have

remai ned relatively consistent. As outlined in the Dairy
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Operating Trends Reports, the average financial statenent
mar gi n per hundr edwei ght produced over the past decade is
| ess than $1, or approximately 4 to 7% of the average m |k
price during the tine. Wth the ongoing rise in costs,
the mlIk price necessary to maintain a positive and
financially sustai nable margi n nmust support these

addi tional costs. |If it fails to do so, we can expect
continued and significant consolidation within the

i ndustry.

As we contenpl ate changes to Make Al |l owances and
the Cass | nover pricing nmechanisns, it is essential to
understand the delicate bal ance of costs, revenues, and
mar ket forces that shape dairy operations. Any overly
aggressive reduction in mlk price could have long-term
irreparable effect on many dairy producers' financial
performance or financial positions, expediting
consolidation of the industry.

| inplore you to evaluate the inpact on dairy
producers carefully, recognizing the critical role that
dairy producers play in our econony, their comunities,
and our daily lives. Thank you.

Q Thank you, M. Kootstra.

First off, when you refer to Panhandl e, what are
you referring to?

A It's the region of Northern Texas, Okl ahonma.
Q Wiy did you use that region as your -- as your
sanpl e here?

A. Wthin the reports, that -- that was the region
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t hat had nost consistency as far as the nunber of
producers in the group. California, for exanple, makes up
a large part of the reports, but those farns were not
within the Federal M1k Marketing Order for the mpjority
of those years.

Q Ckay. And when we | ook at the chart that you have
on page 2, it's fair to say that it |ooks |ike there's
sone volatility there with respect to the net incone; is
that fair?

A Yes.

Q s 2009, that point -- so you said that it was a
negati ve net inconme of 799 per head.

s that an outlier for anything that can be
expl ai ned?

A. So 2009 was a very difficult year for the dairy
industry. MIk price dropped substantially during the
year, and the margin between feed cost and m |k price was
greatly decreased. So the vast nmpjority of dairy
producers in the country | ost noney during 2009.

Q Ckay. And then -- and then there was a rebound in
2014 due in large part to the higher mlk prices?

A Correct.

Q Anything el se that contributed to 2014 that you
bel i eve i s noteworthy?

A So in 2014, we had really high mlk price. W
al so had relatively stable feed prices. So the -- the
| argest factor that we see in dairy profitability is the

delta between mlk incone and feed costs. And so when we
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see those -- the delta grow, that's when we're going to
see higher profitability.
Q Ckay. So reasonably priced feed, higher mlk
prices, bigger margin?
A Yes.
Q Ckay. And then carried through into 2020, the
sane factors, and then the inversion between Class |1l and

| V?
A. So 2020, the Panhandl e was interesting in that

year. Wth -- with the COVID 19 pandem ¢ and the Food Box

Program from USDA, we saw | arge di screpancies in
profitability throughout different regions of the country.
The Panhandl e had a relatively strong 2020 on average

wi thin our report, whereas during the sane tinmefrane, a
farmin Arizona, for exanple, on average, recognized a

| oss.

Q And then take us into a little bit nore depth as
to what happened as we nove into 2022.

A. So in 2022, we saw historically high mlIk prices,
but with nmultiple factors in the market and sone politi cal
conflict in Ukraine, for exanple. W also saw
historically high feed prices. So although the main
driver of profitability being mlk incone was at an all
time high, many farns did not capture all the prom se of
that high mlk price because they were -- they were al so

exposed to high feed prices.

Q So given kind of these anchor points that you have

descri bed and the data that you have conpiled in
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Exhibits 80 through 85 -- no, 80 through 84, excuse ne --
isit fair -- well, tell me -- tell nme what you believe to
be the state of the financial condition for dairy

producers?

A So dairy producers have historically operated with
volatility in their -- in their cost structure and in
their revenue streans. It has |largely been outside of

their control as price takers.

Over the last -- you know, over the |ast decade --
| know CME tradi ng has started beyond that -- but over the
| ast decade we have seen nore producers start to utilize
ri sk managenent tools as a way and in an effort to better
protect thenselves fromsone of those -- that volatility
and exposure.

However, there's a | ot of outside forces that
still affect dairy profitability, in particular,
environmental regul ation increases, |abor costs
increasing, the current inflationary environnent, interest
rate increases. A lot of those costs are being incurred
by dairies, and they don't have a way to necessarily pass
on that cost to their purchaser, to their buyers.

So over the last couple years, while we have had
sone years of very good mlk price, historically speaking,
t he margi ns have not consistently grown. Over the |last --
| think I -- in ny testinony | say over the last ten
years, the margin has been on average under a dollar per
hundredwei ght. And so the margins that nost dairy

producers are operating within do not represent a strong
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return on investnent versus, you know, other industries
and ot her investnent opportunities.

Q Ckay. And when you said over the last -- | think
you said ten years?

A Yes.

Q The margi ns have been under a dollar a
hundr edwei ght on average; is that right?

A That's correct.

Q And so what is your belief about whether dairy
producers could absorb a cost -- or a price decrease on
their mlk for a dollar a hundredwei ght?

A. There are -- there are sections of the dairy
industry in the dairy producer pool that would be able to
i ncur that. However, there's a -- there's a significant
group, the lower tier groups, that would not be able to
i ncur that, probably the bottomhalf of the dairy industry
group.

And so | would expect if they saw a sustained tine
period of a dollar |less margin than what they have had
historically, they would be |looking to exit the industry.

Q And you tal ked about your experience working with
dairy producers who utilize risk managenent tools.

Coul d you estinmate how many -- or a percentage of
the dairy producers with whomyou work that are utilizing
ri sk managenent tools such as hedging or futures -- future

contracting?

A So that -- that bounces around over tine. | would
say, on average, | have probably upwards of 50 to 65% of
TALTY COURT REPORTERS, INC. 819
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my clients are utilizing risk nmanagenent in sone capacity.

Q And has that nunber increased over the |ast ten
years in your experience?

A. Yes. So on the heels of 2014, we had many
producers that shied away fromrisk nmanagenent. But over
the | ast decade, we have seen a higher rate of adoption of
ri sk managenent strategies. But, obviously, that ebbs and
flows with what the nmarkets offer.

Q And you heard -- you were here present this
nor ni ng when the CME had a witness testify with respect to

the dairy market and ri sk managenent tool s?

A Yes.
Q And do you have any -- any perspective or position
on the inplenentation lag for -- in this -- under National

M I k's proposal for m |k conmponents?

A. | feel there's -- there's always uncertainty when
entering into risk managenent decisions. But | think a
sophi sticated participant in the market woul d wei gh
those -- those uncertainties, and I think they would still
operate within the market even if there are | ags or
uncertainties.

Q Ckay.

M5. HANCOCK: Thank you very nuch for your tine,
and |'l1 be back up to offer your exhibits into evidence
inabit.

THE WTNESS: Thank you.

THE COURT: Cross?

M. English.
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CROSS- EXAM NATI ON
BY MR. ENGLI SH:

Q Good norning, sir. M name is Chip English. |'m
an attorney for the MIlk Innovation Goup --

A Good nor ni ng.

Q -- it's a group of fluid mlk processors.

So | want to start with your cost chart and --
well, | guess it is incone and chart cost, on the mddle
of your page 2, and I want to know what's included or
what's not included, so -- because it's not clear to ne.

Are hedgi ng gains and | osses enbedded in the mlk
i ncone or sonewhere else in this analysis?

A. Yes. So hedging inconme related to mlk price
woul d be included in the mlk sales.

Q And what about governnment paynents?

A. So governnent paynents woul d be included in other
income within the operating trends report. So those would
not -- those would not show up in the mlk sal es per
hundr edwei ght, but it would be reflected within the net
i ncone or net |oss nunber.

Q Ckay. So when you discuss representative dairies
for inclusion, when you talk about the Panhandle, do you
i ncl ude organic dairies in your representative dairies?

A So, no. No. W -- we would -- we would excl ude
an organic dairy because their business operations would
not be reflective of the traditional dairy market.

Q So even though there's been significant organic

growt h, you just do not include then?
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A. Correct.

Q Ckay. Would the answer be the sanme for A2 m | k?

A Correct.

Q Pasture-fed m|l k?

A Correct.

Q Just a highly technical question, for this record,
because -- just to avoid any confusion. |In the discussion
on page 2, under 2020, you have a reference: "Cass I|II

and Class IV mlk prices, historically close to parity,
saw a spread.”
My under standi ng of your use of the word parity is

t he conpari son between the Class IlIl and the Class |V
price, correct?

A That is correct.

Q You were not referring to parity prices as that
term appears in the Agricultural Marketing Agreenent Act?

A Correct.

Q Have you ever testified at a Federal Order hearing
bef or e?
A | have not.

Q Do you understand that the purpose of Federal Mk
Marketing Orders is to set mninmumregul ated prices?

A Yes.

Q And that, therefore, market prices often are
hi gher than the regular m ni num prices?

A Correct.

Q Ckay. Do you understand that when USDA sets

Class Ill and IV prices, the intent is to set them at
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mar ket clearing |evel s?

A. That's how | understand it, yes.

Q And one reason to set it at nmarket clearing |evels
is to make sure that the manufacturing facilities that
process dairy farnmers' mlk are actually still in business
to take the mlk, correct?

A Under st ood. Yes.

Q And so overvaluing mlk through Make Al |l owances
that are too |low could also threaten, or would threaten,
the dairy industry if we |ost manufacturing capacity,
correct?

A Yes.

MR. ENGLISH: | have no further questions.
THE COURT: M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

M. Kootstra, are you -- are you aware that USDA
historically has rejected suggestions that they take
farmer cost of production into account in setting

Vake Al |l owances?

A. I"'m-- I"mnot famliar with their history on
t hat, no.
Q Ckay. Let ne just read you sentences fromthe

| ast tinme Make Al |l owances were changed in 2008. This is
fromthe USDA decision -- tentative partial fina
deci sion, 73 Federal Register 35305 at 35324, June 20,
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2008. And I'll quote: "Opponents of increasing

Make Al |l owances argue a nunber of points, that they are

al ready set too high a level"” -- sorry -- "set at too high
a level, that dairy farmer production costs al so have

i ncreased significantly due to higher energy and feed
costs, that processors should | ook beyond asking dairy
farmers to receive less for their mlk by charging nore
for manufactured products, and that Make Al |l owances shoul d
be nmade only when all dairy farnmer production costs are
captured in their mlk pay price. These are not valid
argunents for opposi ng how Make Al |l owances shoul d be
determ ned or what | evel Make Al owances need to be in the
Class Ill and Cass |V product pricing fornulas,” end

quot e.

So are you suggesting that, in fact, USDA should
change its approach and start taking farner cost of
production into account and studyi ng Make Al |l owances?

A. Respectfully, nmy testinony was in regards to the
operating trends report. That was what | was asked to

speak about.

Q well, I -- 1"'m-- 1 -- 1 took your |ast paragraph
to suggest that dairy farnmer costs should in your view be
taken into account in setting Make All owances. |Is that
not what you are -- are you -- are you, in fact, not

opi ning on that subject?
A | don't have an opinion about what USDA's process
should be. | think, ultimately, mlk pricing is going to

affect the dairy industry as a whole, and so | think each

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 28, 2023

824


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

aspect of it should be consi dered.

MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further cross?
ANVB?

"' mnever going to get AMS in there consistently,
but AMS goes last. So when | say "further cross,” | nean
fromthe participants other than AMS.

Ms. Taylor, your w tness.

M5. TAYLOR: Thank you, your Honor.

CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Thank you for comng here to testify today. |
just have a few questions.

| know you say that all your operations are
generally west. Can you talk about the size of the
operations that are your clients?

A. The vast nmjority of our clients are going to be
bet ween 1500 and 20,000 m | king cows. W -- we typically
do not work with many farnms under that 500-,

800- m | ki ng-cow t hreshol d.

Q Okay. Do you know for their feed, do they
purchase their feed or do they grow their own feed,
general | y?

A. Al'l over the board. So we -- we enjoy a client

base that has many different business nodels.

Q On your table on page 2, your first line is net
incone. Can you define -- let us clarify for the record,
what went into getting the net incone, |ike deducts or --
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|i ke, what's reflected in that nunber or not reflected?

A Sure. So that would be a GAAP basis, financial
statenent net income nunber. So that would be reflective
on a financial statement. That woul d include everything
from deducts, hauling, state and association, |abor, herd
repl acenent costs. It would be an all-inclusive nunber.

Q Ckay. And later in your testinony, you tal k about
how t he average financial statenment margin over the past
decade has been | ess than a dollar.

And, again, can you just clarify what went into
determning that margin that you are tal king about?

A So that would be a -- that would be after
reviewi ng the |ast nunber of years, that -- that nunber
specifically was over the | ast decade, of the net incone
or loss generated by dairies within the report.

Q So that would be on your table at the end --
excuse me -- your table on page 2, that would be incone
| oss per hundredwei ght --

A Correct.

Q -- to conpare that?

A Correct.

Q And you indicated that many of your clients use
ri sk managenent tools?

A Yes.

Q Do you have any idea what risk managenment tools
they do utilize?

A. Sure. So they do use puts and calls. They do use

futures. Over the last nunber of years, we have seen a
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significant nove over to utilizing DRP, and sone of the
ot her margin prograns as wel|.
Q Do you know about what percentage of their mlk
production they m ght cover or the range?
A. | -- you know, | have clients that -- that wl|
cover 100% of their production, plus the yield factor
on -- on using the DRP program Every -- every client
has a different -- a different nmethod or a different
strategy that they |like to enploy.
M5. TAYLOR: Al right. 1 think that's it from
AMS.  Thank you.
THE W TNESS: Thank you.
DR. CRYAN. Roger Cryan --
THE COURT: You violate the AMS | ast rul e again.
DR. CRYAN. No, thisis -- thisis -- thisis a
response to one of the questions that M. Tayl or asked.
THE COURT: Al right. W have --
DR. CRYAN. |'m Roger Cryan with the Anerican Farm

THE COURT: This is re-cross in followup to AMS' s

Cr oss.
RECROSS- EXAM NATI ON
BY DR CRYAN:

Q You described a variety of risk nmanagenent tools
that your clients are using to -- to nmanage their price
risks in the context of a Federal M Ik Marketing O der
system

Can you -- can you tal k about how those -- those
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tools are -- the use of those tools is affected by
depool i ng and negati ve PPDs?

A. Sure. So as we -- 2020 was the prine exanpl e of
that as far as negative PPDs. In California, for exanple,
we had an $11 spread between Class Il and Cass |V during
periods of that year. W saw Class IIl exit the pool.

And so we -- we saw a nunber of clients that had sone
protection in place, and they -- they were exposed to that
negati ve PPD.

Since then, we have seen a lot nore clients using
DRP separate their Cass Ill, Cass IV contracts into
separate policies to better insulate thenselves froma
situation like that. Yeah.

Q And it was the depooling that nade the basis --
created the basis problemfor the producers in the pool
when Class IIl exited the market; is that right?

A. No. No. So the PPD was largely, in part, because
of the pricing mechanismfor Cass |I.

DR. CRYAN. kay. Very good. Thank you.
THE W TNESS:. Yeah.
THE COURT: Further re-cross?
Ms. Hancock.
REDI RECT EXAM NATI ON
BY Ms. HANCOCK:

Q Thank you, M. Kootstra.

Is it fair to say that there are mlk cycles?

A Yes.

Q And -- and that's what we're seeing in the trends
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report that you have provi ded?

A. Yes. W see cycles.

Q And in your experience |ooking back over the data

that you provided, do you think that it's getting | ess

predi ct abl e?

A. No. | think -- | think the markets have been

volatile. | think there are lots of factors that pl

into the different cycles that we see. And, you know, we

have ease of access to information that we -- we

historically have not had. So | think naybe we see sone

ay

nore knee-jerk reactions because we see a headline, but
think the market's al ways been volatile.
Q Do you -- do you think that you' re seeing nore

volatility with -- with our access to nedia and

i nformati on and know edge of events and the conmuni cation

met hods that are out there now?
A. | -- | think that's plausible, yeah.
Q Ckay.

MS. HANCOCK: Your Honor, at this tinme | would

nove for adm ssion of Exhibits 79 through 84.
THE COURT: Any objections?
MR. HI LL: No objections.
THE COURT: Exhibits 79 through 84 marked as
identification as such are admtted into the record.
(Thereafter, Exhibit Nunbers 79 through
were received into evidence.)
M5. HANCOCK: Thank you, your Honor.
THE COURT: Thank you. You are di sm ssed.
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may step down.

Who IS next?

M5. TAYLOR:  Your Honor, we have Ms. Lynne MBride

here fromCDC to testify on their proposal, nunber -- and

their survey products. And | think it mght be hel pful to

finish up alittle nore on Proposal 1. So if it's
possi ble -- and her testinony then would be uninterrupted
after lunch.

So for now !l think if maybe Dr. Cryan would |ike
to testify fromFarmBureau, | think his testinony is in
support of Proposal 1.

THE COURT: Any objections? Did you work this out
with the other parties?

M5. TAYLOR:  Unh- huh.

THE COURT: Very well.

M. Cryan, you are off to the stand. Put on your
W t ness hat.

Rai se your right hand.

ROGER CRYAN,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Al right. You are your own w tness
here. | won't make you wal k back and forth to the
| ect ern.

DR. CRYAN. Ckay. Thank you.

MR. HILL: Your Honor, one nmonment. Could we
pl ease have his testinony nmarked as Exhi bit Nunber 85 for

identification? |Is that correct?
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THE COURT: Yes, that's what | -- we can do --
well, | can do that then.

Let's mark Exhibit AFBF-1 for identification as
Exhibit 85. This is the statenment -- or Direct Testinony

for Federal MIk Marketing Order Pricing Hearing, Anmerican
Far m Bur eau Federation, by M. Cryan, who is on the stand.

(Thereafter, Exhibit Nunmber 85 was marked for

identification.)

THE WTNESS: Thank you, your Honor

THE COURT: You may give your statenent.

THE WTNESS:. Let ne start by saying ny nane is
Roger Cryan, GR-Y-A-N. |I'mthe chief econom st of the
Anerican Farm Bureau Federation. The address is
600 Maryl and Avenue Sout hwest, Suite 1000W Washi ngton DC
20024.

And | wll first attenpt to establish ny
credentials as an expert. It may be redundant because
M. English has done this in the past.

But 1'lIl say that | have worked for dairy farners
for 40 years. M first job was working on the dairy farm
tossing bales. | studied agriculture in high school. |
got a Bachelor's degree in international studies at Johns
Hopki ns, including a senester at Cornell studying
agricul ture.

| interned at the Econom c Research Service at

USDA one fall. | got ny Master's and Ph.D. at the

University of Florida -- fromthe University of Florida in

agri- -- in food and agricultural -- fluid and resource --
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|"'msorry, I'"'mgoing to sl ow down -- food and resource
econom cs.

| interned with Gus Schumacher at the
Massachusetts Departnent of Food and Agriculture in 1988.
| did dairy work -- sonme dairy work in the assistantship

at Florida working on best nanagenent practices for waste

2023

managenent. | did ny -- one of ny field papers at Florida

in agricultural policy, including an analysis of the early

New Deal prograns, of which the Agricultural Marketing
Agreenment Act is essentially the |ast remant.

Four years | spent at the Atlanta M|k Market
Adm ni strators office on -- during the tine of Federal
Order Reform from 1996 to 2000, which was probably the
best possible school for |earning how Federal Orders work
and consi dering how to open the hood and change thi ngs
around.

| spent 12 years then at the National MIKk

Producers Federation, which was al so a good place to | earn

about issues beyond Federal M Ik Marketing Orders. |

wor ked on a wi de range of issues, including |abeling and
EPA i ssues and CFTC i ssues. | served on the CFTC
Agricultural Advisory Commttee, as well as NASS Ag

Advi sory Commttee. And | led National MIk's efforts in

at least -- at least four hearings while |I was there.
| spent -- | have spent two years -- oh,
spent -- I'mmssing -- so | have spent -- | spent ten

years at USDA working with these good fol ks, another good

pl ace to | earn about how t hi ngs work.
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And at USDA | was the director of the econom cs
division in AMS' s Dairy Prograns where | oversaw Dairy
Mar ket News, as well as the market information group that
coll ected the survey that Federal Order prices are based
on and the econom sts who will do the analysis on this.
It was anot her rewarding opportunity. And | worked on a
nunber of things beyond dairy w thin USDA

And then | cane over alnobst two years ago to the
Aneri can Farm Bureau, which is an outstandi ng
organi zation, which I wll touch on in ny testinony, and
have | earned on even -- an even broader context in
agricul ture.

And after 42 years, I'mstill working for dairy
farmers, and that's why |'m here today.

And let ne see. Yeah, so --

THE COURT: Tossing bales wll encourage one to
nove to a different part of the industry, hey?

THE WTNESS: Yes, sir. Yes, sSir

So | would ask that I -- 1 -- inall -- in al
nodesty, | would ask that | be recogni zed as an expert on
Federal M|k Marketing Oders and m | k marketi ng.

THE COURT: Yes, | -- unless there's objection, |
find that you are qualified to testify on those natters as
an expert wtness.

THE W TNESS: Thank you

| wll also -- okay. | wll nowread ny -- ny
statenent, which is not very | ong.

The American Farm Bureau Federation has nearly
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6 mllion nmenber famlies in all 50 states and Puerto

Ri co, including many thousands of cooperative and

i ndependent dairy farners. Al of these dairy farners are
indirectly or nostly directly -- nostly directly affected
by the pricing provisions of the Federal M Ik Marketing
Orders (FMMOs) .

These dairy farnmers play a crucial role in the
devel opment of AFBF dairy policy. Every Farm Bureau
position and proposal is based explicitly on that policy,
devel oped through a grassroots process in which farners
make the decisions at every step of the way.

AFBF subm tted nine proposals for consideration in
this hearing, and appreciates the opportunity to address
the four that were accepted by USDA for consideration in
this hearing, as well as the clear direction on what may
be needed to advance the rest.

And we do respect the decisions that USDA nmade
about what to include and what not to include for the
record.

The fundanental focus of AFBF' s proposals is the
reduction or elimnation of negative producer price
differentials, which are called PPDs, and the depooling
that they cause. W believe that an orderly pool is the
key to orderly marketing and the continued benefits of the
Federal M|k Marketing Order systemto farners,
cooperatives, processors, and consuners. The key to an
orderly pool, in turn, is above all the proper alignnent

of the four class prices.
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In addition to our own proposals, AFBF |argely
supports four of the five proposals submtted by NWPF
(Proposals 1, 3, 13, and 19). And for these | wl|l
outline any substantive differences in our position with
an explanation for that difference.

"1l skip the next sentence.

This statenment covers Category 1, MIKk
Conposi tion, and includes AFBF s response to Proposal 1
made by NWVPF.

Regardi ng Proposal 1, National -- the National
MIk -- which is the National MIk Producers Federation's
proposal to incorporate updated conponent values into
Class Ill and Class |V price fornul as.

AFBF supports the updating of those conponent
values in the Cass Ill and Cass IV skimmlk price
fornmul as based on the sane | ogic presented by NVPF
Adj usting these values will nore accurately define the
mar ket value of skimmlk used in the skimbutterfat
markets and in Cass | in all markets.

I n conponent markets, it will ensure that O ass |
mlk prices reflect at |east the national average
conponent value rather than a | ow, outdated val ue which
undernmnes the premumfor Cass | mlk intended by FMVO
pricing fornulas, per years of FMMO hearing proceedi ngs.

This higher value for Class | wll, like the
adjustnents to the Class | differentials, increase the
Class | price by an average of about $0.70 per

hundr edwei ght based on the sinple average of 2022 data.
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It will reduce the incidence of price msalignnents with
Class Ill and IV prices, reduce the size of frequency of
negative PPDs, and so reduce incentives for depooling,
whi ch underm nes orderly marketing and the principle of
uniformpricing in the market.

In addition, raising the value of skimmlk in the
manuf acturi ng cl asses, which are II, Il1l, and IV, in the
skim butterfat markets will reduce the current
m sal i gnnent of FMMO m nimum prices for those cl asses
bet ween those markets, that is the skimand butterfat
mar kets, and the bordering conponent narkets.

Today, proprietary and cooperative manufacturing
plants | ocated in Federal Order 32 or 126, for exanple,
have undue incentive to pool the Cass Il, Cass Ill or
Cass IV mlk that they receive on Federal Order -- that
t hey receive on Federal Order 5 or 7, for exanple, because
the FMMO mini mum price at an average test for that mlk in
a skimbutterfat order is substantially |ower than the
mnimum price for the sane mlk in a conponent order based
on the current outdated conponent tests enbedded in the
current fornul as.

By USDA's cal cul ations, the sinple average of this
gap is $0.52 for Cass Il, $0.77 for dass Ill, and $0.50
for CAass |V, in 2022. That's based on Exhibit 45.

| ncentive produced by this gap creates undue
"pool -riding" in the deficit markets of the Southeast,
beyond the incentive of higher uniformprices in those

mar kets. This underm nes the uniformprice in those
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mar ket, whi ch nmakes supplying those deficit markets nore
difficult.

Thi s unnecessary and distortionary incentive to
pool on the "wong" market -- in quotes -- would be
substantially reduced by adoption of updated conponent

tests in the skimmlk price fornmulas. Adjusting those

conponent values in the Class IIl, Cass Il -- sorry --
Class Il, Cass Ill, and dass IV price formul as,
therefore, will inprove the orderly marketing of mlk in

mul tipl e ways.

And on ny witten testinony | intended to ask for
the source to be recognized, but it has already been
recogni zed as Exhibit 45, for which | thank the USDA

for -- for providing that data.

That -- | have a couple other comments, just to
re- -- to reenphasize a coupl e things.

Qur focus really is about adjusting -- addressing

the price msalignments. W think it's better to address
the price msalignnents to inprove the pull towards the
pool, towards pooling mlk, rather than trying to build
fences and rope-pushing provisions that will force mlk to
pool .

|'"d also point out that fluid -- a nunber of folks
who have tal ked about how fluid sales have declined as a
percentage of mlk in the market, there has been
absolutely decline. But the larger part of the percentage
decline has been based on growth and ot her use, excl uding

exports. And it is appropriate to consider price
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adj ustnents, changes in the way we consider the prices, in
order to nake better use of the systemin connection wth
the current allocation of mlk within the market.

It's been well established that depooling is
di sruptive to producers and to the markets generally, but
particularly to producers. And we -- we are aimng to
denonstrate that throughout the hearing.

And finally, it's really critical to understand,
this is not -- this particular provision is -- that
National M1k has proposed, Proposal 1, is not just about
raising the Class | price. It is about updating the
al i gnnment of class prices around the country, but
particularly in that small pocket that is a third -- a
quarter of the country in the Southeast that relies on
skimand butterfat pricing.

That will conclude ny direct testinony, your
Honor .

THE COURT:  Yes.

THE WTNESS: And | am avail able for
Cross- exam nati on.

THE COURT: |'d ask a question. D d | hear you
refer to rope-pushing provisions? Wuld you el aborate on
that, if | heard that correctly?

THE W TNESS: Yes, sir

When there's di scussion about depooling of mlk in
the -- in the Federal Orders, very often fol ks tal k about
provisions |ike we have in a nunber of orders that either

sort of punish handlers for depooling, making it --
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typically by nmake it harder to cone back in afterwards, or
provisions that really sort of, as nenory serves, force --
force handlers to make a decision for the court for a
whol e year, whether or not to pool or not to pool.

And those are essentially designed to overcone the
i ncentives that the -- that the current price
m sal i gnnents place on handl ers to choose whether or not
to pool. Depooling by manufacturers is a | ong-established
part of the system It is designed to nake sure that
manuf acturers only pool when -- when it is appropriate to
serve -- help to -- contribute to serving the fluid

markets or to generally contribute to serving orderly

mar ket i ng.
And we believe that price alignnment -- getting the
prices in better alignnment is -- |Is a better first step

than sinply trying to force mlk to stay in the pool.

THE COURT: So the reference to rope-pushing is
that it's difficult to get certain players to do what the
mar keting orders want themto do.

THE WTNESS: Right.

THE COURT: It's |ike pushing a rope.

THE WTNESS: Right.

THE COURT: Very well.

THE W TNESS: Yes, sir

THE COURT: Cross-exam nation?

Yes. M. English.

CROSS- EXAM NATI ON

BY MR ENGLI SH:
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Q Dr. Cryan, ny nane is Chip English on behal f of
the MI Kk Innovation G oup.

So | want to start on the back of page 2 where you
are discussing the deficit markets in the Southeast. And
you say there's an incentive produced by the gap, that's
referenced in the sentence above, that "creates undue
‘pool -riding' in the deficit markets of the Southeast.”

What evi dence do you have that pool-riding is

going on in the Southeast?

A. It's a conceptual argunent, and | don't -- | don't
have dat a.
Q If you -- if you | ook at the data, for instance --

you have been here for the hearing for nost of the entire

time, right?

A Yes.
Q Ckay. So, for instance, ny exam nation of
Wi tnesses -- M. Covington, for instance -- on what's

going on in the Southeast, given the significant drop in
vol unme that is associated with those orders, wouldn't that
suggest that there isn't any pool -riding going on?
There's barely any mlk there at all.
A | haven't exam ned that.

MR. ENGLI SH:  Your Honor, | nove to strike that
statement. As this witness has just -- since it's
t heoretical, he has no evidence of it, hasn't examned it.
There's no basis for that statenent.

THE WTNESS: Your Honor, it's an -- it's an

econom ¢ theoretical statenent that has nerit on its own,
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on its own basis.

THE COURT: |I'mgoing to deny the notion to
strike, but it obviously goes to the weight. The wtness
is saying that it's a theoretical construct that he's
opi ning on without particular evidence to support it, so
["11 allowit in.

MR. ENGLI SH: Thank you, your Honor.

BY MR ENG.I SH:

Q So, Dr. Cryan, given your experience, for
i nstance, at USDA, your testinony is about alignnent of
prices and purported disorderly marketing. It is not that
there is an inadequate supply of mlk for fluid use, is
it?

A. Well, | think we have heard testinony of this --
of this in this hearing, that it's very difficult at tines
to supply the fluid market in the Sout heast markets. And
in those markets, particularly, the orders still --
they -- they serve the purpose for which this was
designed, which is to help ensure an adequate supply of
fluid mlKk.

Q On a national basis, sir, correct? You were at
USDA. It is a national basis. It is not a specific order
basis, is it?

A There are 11 -- ten -- there are ten Federal
Orders, and each one of themis designed to serve a
different market. It is not -- fluid mlk marketing is
not a national business, it is a regional business.

Q But for purposes of mninmmpricing and the prices
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that are national prices, those are based upon a nati onal
market; isn't it true, sir?

A. The national -- the use of national pricing to set
the prices for all of these -- all of these classes is
intended to nmaintain alignnent anong them at their edges.
If they -- if they all operated separately, it would -- it
woul d create disorderly marketing.

Q That's not adequate supply. That's a different

standard, isn't it, sir?

A. No, it's about maintaining adequate supply,
certainly in four markets, in -- in the --

Q Four markets, you nean three markets --

A In the three --

THE COURT: One at a tine. One at a tine.

THE WTNESS: Certainly in the three Southeastern
markets it is about maintaining an adequate supply of
fluid mlk.

BY MR ENGLI SH:

Q Wth a national Cass | average of around 27%
Cass I, how can you say there isn't an adequate supply of
mlk for fluid use?

A In those markets it is -- it is difficult to
mai ntai n that supply.

Q You are going to refuse to answer the question on
a national basis, sir?

111
111
111/

TALTY COURT REPORTERS, INC. 842
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. It's -- it is not -- it's a program-- it's a
nati onal programthat addresses regional markets. It is
i nappropriate to consider it only a national basis.

Q On the bottom of page 1, I'mnot going to bel abor
it, but the question you say -- you talk about the higher
val ue for Cass |

You don't have any research studies to show that

Class | plants place higher value on nore protein, do you?

A. | -- | know by experience that many Class | plants
do put sone value on that. | would certainly not argue
that it is the full conponent value in the -- in the
Class Il price. But that's not really the point. The

point is to get these prices, these class prices into an
alignnment that better serves for orderly pooling and
orderly marketing in each nmarket.

Q You have no research on that subject, do you, sir?

A. On whi ch subject?

Q On the subject of the higher value allegedly in
Cass | mlk for fluid plants. You don't have research.
You claimyou had experience, but you don't have research,
do you, sir?

A | have -- | have the experience of know ng that
there are -- there are fluid processors who fortify mlKk
in order to maintain a better mlk -- nouth taste and a
hi gher -- and a better nutritional conposition. There
are -- there are conpanies who clearly by their actions
denonstrate that they put a value on additional solids and

protein in mlk.
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Q Ckay. Leave aside ny question about research for
a nonent, which I'Il come back to. That's a very snall
fraction of the fluid mlk, isn't it, sir?

A | don't know.

Q You don't have any research, do you? You just

said you don't know?

A. | think -- | mean, the Departnent has data on
fortification. | would be interested to see that data.
Q Ckay. |I'mgoing to cone back one nore tine.

A. Shoul d we request fortification data fromthe

Depart nent ?
Q " m asking the questions, sir. [|I'mnot going to
answer them
| want to go back to nmy question again. Please
answer the question |I'masking: Do you have research on
all eged greater value in ass | mlk because of higher
prot ei n?
A. | -- | have experience. How you define research,
| don't have the formal --
Q You -- you are -- yes, you are an econom st. You
just qualified yourself --
M5. HANCOCK:  Your Honor, if he could be permtted
to finish his answer. He's not even ny wtness, but |
t hi nk our record deserves it.
THE COURT: Yes. One at atinme. The record's
going to get --
MR ENGLISH I'Il do that, but |I prefer to get an

answer .
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THE COURT: The witness -- well, hold on. Hold
on. The witness just said he's not sure what research
nmeans in this context. | guess |I'mnot sure either.

MR, ENGLI SH: Wl --

THE COURT: But | don't want to interrupt
your Cross.

BY MR ENGLI SH:

Q You are a professionally-trai ned econom st,
correct?

A | am

Q When a professionally-trai ned econom st does
research, what does that nean, sir?

A. A practical econom st takes their know edge and
i nformation from whatever source it conmes from and
experience is as valid as a formal research paper.

Q What is a fornmal research paper?

A. A formal academ c research paper is sonething
where fol ks go out and do a formal evaluation or a fornmal
study and then share it with other acadenics to consider
that. But there's an awful | ot of know edge about the
industry that is shared -- will be shared by sone of your
W tness and by -- by witnesses fromacross this hearing
that is not based on formal research. The fact that |
have a Ph.D. doesn't nean the only place I can find
i nformation or knowl edge is fromformal research.

Q All right. So let me ask the question: Do you
have fornmal research studies to support your thesis?

A | do not.
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Q Thank you.
MR. ENGLISH: | have no further questions.
THE COURT: Thank you, Counsel.
CROSS- EXAM NATI ON
BY MR COVI NGTON:
Q Cal vin Covi ngton representing Southeast M| Kk.
Good norning, Dr. Cryan.

A Good norning, Calvin. It is nice to see you.

Q | would like to -- | would Iike to follow up on
t he questions that you had concerning Federal MIk
Mar keti ng Orders.

s it correct that the Federal M|k Marketing
Order system all 11 orders, woul d have sone provisions
that are uniformto all orders?

A Yes.

Q Ckay. But because there are regional differences
t hroughout the United States, each of the 11 separate
Federal M|k Marketing Orders woul d have a nunber of
provi sions that are different?

A. Absol ut el y.

Q And it would be safe to say that the reason it has
those different provisions is to neet the mlk marketing
needs in each particul ar order?

A. Absol utely. Yes, sir.

Q And woul d sone of those different provisions
relate to there being different pooling standards, how
much mlk has to participate or what days you have to

t ouch base in order to participate in the pool?
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A. That's right. There are markets where it's harder
to supply and the requirenents are -- are greater.

Q And would it be, |ikew se, sone -- some orders,
especially orders that have a high fluid utilization, that
the amount of mlk that they could divert is going to be
nore stringent than conpared to orders that have high
manuf act uri ng vol une of m | k?

A. Yes, sir. In alot of those nmarkets the pooling
reaches close to the mathemati cal maxi nrum al | oned by those
st andar ds.

Q Ckay. And al so, each Federal M1k Marketing
Order, even within the particular orders, would have
different Class | differentials?

A. Absol ut el y.

Q Ckay. And again, the purpose -- or the reason to
having different Class | differentials is to neet the

various m |k marketing needs of those different orders?

A. Yes. Yes, sSir.
Q Ckay. Thank you
One nore question. You -- in your testinony, you

state that you support the National MIk Producers
Federati on Proposal Nunmber 1; is that correct?

A Yes, we do.

Q Ckay. Do you support all provisions of the
National M|k Producers' proposal, including the 12-nonth
del ay and the updating factors every three years?

A W -- | don't know that we -- we understand -- we

understand the logic behind it. | don't know that we have
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a position on that one way or the other. W think the
nost inportant thing, though, is that these adjustnents be
made to bring prices in better alignnent.

Q So --

A Wi ch, as in many details, we will trust USDA to
make a w se deci sion about how -- how that's inplenented.

Q But as | understand, you're -- overall you're

supporting Proposal Nunber 17

A Yes, sir, we are.
Q Ckay.
A. In its nost fundanental elenents, we absolutely

are supporting Proposal Nunber 1.
Q Thank you.
A You' re wel cone.
THE COURT: Further cross before we get to AMS?
Yes, sir.
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne, representing National All-Jersey.
Good norning, Dr. Cryan.

A Good norni ng.

Q |"mturning to page 2 of your prepared testinony,
Hearing Exhibit 85. At the top of the page, you refer to
negati ve PPDs and depooling and conclude that it
underm nes the principle of uniformpricing in the market.

Do you see that?
A Yes, | do.
Q Ckay. Are you aware that the Act under which mlk
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orders are inplenented provides for uniformpricing
bet ween handlers in class prices as well as uniform

pricing to producers? Has two el enents?

A. | understand that the one of the principles of
Federal Order -- the authorizing |egislation for Federal
Orders is that producers within the pool will be paid a

uniformprice in order to naintain nore orderly marketing

and to avoid incentives for uneconom c conpetition.

Q Ckay. Are you also aware that the Act requires

that class prices charged -- required of handlers al so be

uni formso that one handler is paying the sane C ass |

2023

price or Class Il as another handler?
A. Roughly. | mean, of course, there are differences
in different mninmm-- uniformmninmm prices and

adj usted by | ocation, of course.

Q That would apply only to the Cass I?

A. Class I. Well, uniformprices are al so adjusted

by | ocati on.
Q Par don?
A. Uniformprice is al so adjusted by |ocation.
Q Uni f or m producer prices?
A That's right.

Q But as between handlers, Class Ill prices are not

adj usted by | ocation?

A No.
Q Class Il prices are not adjusted by |ocation?
A No.
Q Class IV prices are not adjusted by | ocation?
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A Nope.

Q So it's only in the producer's uniformprice and
in the handler Class | price that the uniformprice has
| ocati on adj ustnents?

A. Ri ght .

Q Ckay. \When you used the term underm ne principle
of uniformpricing, were you referring to underm ning the

uni form producer price, the uniformclass price, or both?

A. The uni form producer price, because if producer's
mlk is depooled, even if the -- even if -- if a
producer's -- if -- if a producer is supplying mlk to a
Class Ill plant and the Cass IlIl priceis high --is

depool ed, that producer receives one price, and the
producers that remain in the pool, a pool that is maybe --
maybe depleted by the withdrawal of Class IIl mlk, those
producers receive a different price.

And so the uniform-- the uniformty of prices
within a location, within a region, or even a small region
where normally the prices received are uniform that --
that blows up. It also has, of course, inpacts, as
M. English just said, on risk managenent and a whol e | ot
of other things, which will be explored at length at this
hearing, the problens created by depooling and negative
PPDs.

Q Ckay. Whuld you agree with nme that when there is
depooling, that uniformpricing between handlers is al so
af fected? A handler who no | onger receives mlk priced

under the order has a different price than a handl er who
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receives mlk priced under the order, just |ike producers.

A. | nean, a producer who -- a handler that's not --
a handl er that's receiving unpooled mlk doesn't have a
m ni mum paynment obligation, of course.

Q No, it doesn't. And I'mtrying to get the point
her e.

So a producer whose mlk is depool ed, when you are
referring to non-uniformprices between producers, the
producer who is no longer for that nonth, under the order,
there's no m ni num paynent obligation, correct?

A. Ri ght .

Q Ckay. But you do have a situation where one dairy
farmer whose mlk is depooled gets the benefit of a higher
Class Ill price, for exanple, than a nei ghbor whose mlk
remai ns pool ed? That's what you are referring to as
non- uni f or n®?

A. At tinmes, yeah. In sonme -- in sone cases,

Class Ill plants have depool ed and they have paid the
producers substantially the Class Il price, but that's
a-- that's a different price fromthe uniformprice of
the mlk that remains.

Q Ckay.

A Yeah.

Q And that sane difference between pool ed and
unpooled mlk and prices would apply to handl ers, whet her
their mlk is pooled or not. It would be a departure from
uni form pricing as between handl ers.

A. Handl ers that don't -- manufacturers that don't
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pool don't have a m ni nrum paynent obligation under any --
you know, normally. And so |'mnot sure how -- |'m not
sure how to answer that.

Q But you answered it with respect to producers
whose m | k has no paynent obligation. But you -- but can
you not answer it with respect to handl ers who have no

m ni mum obl i gati on?

A. Handl ers -- handlers can -- | guess I'mnot -- |
guess I'mnot finding the right words to -- to -- to
har noni ze with what you are -- you are asking.

Q Ckay. Let ne -- | see there's a difficulty. |
accept it.

A. | nean, there are situations -- and maybe -- naybe
this -- this answers the question.

There are -- certainly there are situations where

t hese prices get out of line, and sone handlers end up
with opportunities to depool and capture wi ndfall, and
they end up -- where they are normally paying a m ni num
pri ce under the order, they end up not having to pay, and
then they -- they -- they benefit from-- fromthe
depool i ng opportunity.

Q That's --

A. Does that answer the question?
Q It -- it does.

A Ckay.

Q So the handlers that get the benefit of w ndfal
have a non-uniform price, non-uniform benefit conpared to

handl ers who remain in the pool, correct?
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A. Right. And considering that those handlers are
often taking full advantage of the pool, not -- not in a
pej orative sense, but just the fact that they normally
participate in the pool in order to receive the benefits
of that, it -- it -- one of the reasons for so many of
t hese prograns that push the rope is to -- is to kind of
find fairness, to make sure that fol ks pool consistently.
And we believe that -- that price -- inproving the price
alignments is a better first step for maki ng that happen
than -- than rope-pushi ng exerci ses.

Q Exactly. Thank you

I n the next paragraph you use the term

pool -riding, but you didn't define it. Can you do that,

pl ease?

A. | guess that's probably a -- probably shoul dn't
have been in ny testinony but -- well, | think nost folks
know what -- know what the concept neans.

The idea is that there's -- there's mlk that
isn't really serving -- in the Southeastern nmarkets, for
exanple -- mlk that isn't really serving the fluid market
in any sense, that is -- that is being pooled in order to
t ake advantage of the higher uniformvalue in -- in the
South -- in the Southeastern markets.

And | would say that the systemis set up the way

the systemis set up. So it's not necessarily -- there's
nothing to blanme when folks ride -- you know, ride the
pool. Wen they -- when they pool because there's an

advant age, there's an incentive created by the rules of
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the order, that that's -- they are followng the rules of
t he order.

But when the rules of the order create a gap
between the value of Class IIl or IV mlk under the --
under the orders -- under the Southeastern orders and
under the conponent orders, that -- that creates an
incentive for -- for undue additional mlk being pooled on
t hose markets, and pool ed on those markets in a way that
depletes the Class | value that's intended to incentivize
mlk to be delivered for Cass | use.

THE COURT: I'msorry to interrupt, but you just
said you probably shouldn't have testified to that --

THE WTNESS: | probably should not have used the
phrase "pool -riding," but I -- | believe that ny comments
have clarified ny intent and that | did not -- | did not
really mean it in any pejorative sense. It is often used
in a sense that sonebody is doing sonething under handed
and getting away with things --

THE COURT: Yeah, very well. You are not
di savowi ng the rest of your sentence?

THE WTNESS: | am not disavow ng, in fact, any of
the stuff. | amsinply saying | m ght have chosen a

better phrase than "pool-riding,"” and I'mclarifying ny
intent in using that phrase.
THE COURT: Ckay.
BY MR VETNE:
Q And followng that line in your testinony, you

again, refer to uniformprices: "This underm nes the
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2023

uni formprices in those markets."

And with respect to that reference to uniform
prices, were you referring to uniformprices between
producers, dairy farners, between handlers, or both?

A. | was referring to the uniform producer price on
the market, which is -- in a high Cass | utilization

market is intended to attract mlk to where it's needed.

of non-uniformty between producers?
A No. No.

Q You were referring --

A That - -

Q -- or nmaking a point that the price wasn't high
enough?

A. In that -- in that paragraph, underm ning the

uni form price nmeans underm ning the blend price in that

support the delivery of fluid mlk to those deficit
mar ket s.

Q And your objective is to point out that the
uniformprice is lower than it should have been or |ower
than it should be; is that correct?

A. Yes, sSir.

Q Ckay.

A. It is -- | wanted to enphasi ze that because | had
not seen that point raised in any -- anyone else 's
testinony, that that -- that that border issue is pretty

Q Ch, okay. So you weren't referring to a situation

market in a way that undercuts the ability of the order to

significant and needs to be addressed, and the best way to
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address it is -- is by -- by updating those conponent
| evel s.

Q Ckay. So let ne maybe illustrate the border
I Ssue.

If -- if near the border there is producer mlk
that is on a conponent basis |ower than average, that mlk
could receive a better return going to a fat/skim order
than to a nultiple conponent order, correct?

A. The -- the conponent standards in the formul as
right now are well bel ow the average.

Q Yes.

A. So a producer whose mlk's -- whose m |k
conposition is below the average could very easily still
get a higher price in the conponent market than in the
ski mbutterfat market.

Q Ckay. And if you -- if you raise the standard, it
woul d reduce the incentive to remain in the conponent

mar ket and encourage it to flow --

A It would --

Q -- to the Sout heast?

A No, no. No, no. It would reduce the incentive of
the plants to -- to pool mlk that they receive on the

skim butterfat markets where they are able to pay a | ower
price or their obligation is | ower than when they have to
pay on the conponents, if they pool in Order 32 or 126,
for exanple, versus pooling on Order 5 or 7.

The handl ers' obligation is increased when they

have to pay the conponent value for the average -- for the
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average ml k producer. And for the producers that they
woul d prefer to have, which are hi gher conponent
producers, it's even -- it is a bigger gap. But the
averages are a reasonabl e conclusion and a reasonabl e
approach to fixing -- to fixing the gap with -- the gap in
the current fornulas, as has been proposed by Nati onal
M|k and by your client.

Q MIk would be nore likely to flow from a conponent
m | k shed to the Southeast?

A. MIk would -- okay. So the --

Q Wuld the mlk -- I"msorry. Mybe the question
was wong. |'mtalking about mlk flowng --

A. "' mgoing to answer the question --

Q -- and noney flow ng --

A If you et me answer the question, I'Il answer the
guesti on.

Q Go ahead.
A. The -- fixing this would discourage mlk that's

bei ng delivered in places |ike Texas and M ssouri and t hat

IS not even -- that's not noving towards serving the
Sout heastern markets. That -- that mlk -- instead of
that mlk being pooled -- if that mlk was not encouraged

to pool on Orders 5 and 7, then, arguably, the uniform
price in Oders 5 and 7 would be higher, and that would
better attract mlk to the -- to the -- to the fluid
plants, to the distributing plants that need to be
suppl i ed, that whose purpose -- whose purpose the Federa

Order is to supply.
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Q Got it. Thank you
A. Sure. Thank you.
THE COURT: Okay. AMS?
M5. TAYLOR: Thank you, your Honor.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon, Dr. Cryan. Check ny tinme.

A Good afternoon. |Is it afternoon already?

Q Barely.

A Ckay. Thank you, Ms. Tayl or.

Q Can you give us an idea, if your Farm Bureau
menbership has 6 mllion nenbers, about how nany are dairy

farm menber s?

A That's a good question. W don't -- we don't have
a count on that. But | have found -- I -- | -- 1 would
guess that we probably represent about as nmany dairy
farmers as National MIKk. It is probably in the sane
bal | park. | would not claimwe represent nore, but I
think it is in the sanme ball park.

Q Ckay. And the Small Business Admi nistration
defines a small producer as one making $3.75 mllion or
less in farmincone a year.

Do you know about what percentage of your dairy
farm menbers woul d neet that definition?

A. | -- if I -- 1if | had to guess, and | woul d be
guessing, | would think that our -- our nenbers are
probably small businesses under that definition in a

slightly higher proportion than the national average,
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because | -- you know, the FarmBureau is a -- in --

serves many roles. Wen it began, it was kind of a

novenent, kind of a social novenent. It's -- it's -- in
many ways, it serves social roles. 1t's about bringing
farmers together to solve problens. And -- and in sone

cases, the very large farnmers tend to see thenselves as
solving their own probl ens.

So | would -- | would guess that we skew a little
bit -- alittle small, but not entirely because there are
an awful lot of large farnmers in the Farm Bureau as wel|.

Q Ckay. And then | wanted to turn to the second
page in that paragraph where you tal k about "by USDA s
cal cul ations,” and you cal cul ated a gap.

And you said that was from Exhibit 45; is that
correct?

A. Yes. | think so. Let nme double-check. D d I get
t he nunber w ong?
Yes, Exhibit 45.
Q Ckay. So those specific nunbers aren't on that

exhibit, so |l was --

A Oh.
Q -- hopi ng you coul d explain how those cal cul ati ons
wer e made.

A. Did | grab the wong one? Did you -- do you have
an exhibit that has the annual averages, or did | sinply
do --

Q | don't know what you used. All | knowis 45

doesn't have averages on it.
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A. Ckay. As | recall fromny spreadsheet, this is --
must -- it would be a sinple -- a sinple average of the
di f f erences.
Q Wi ch differences?
A Bet ween differences in the colums on the right.
Q So that difference is in prices between current

and proposed conponent |evel s?

A | think so. Yeah. Yeah, | think that's right.
Yes. | believe -- | believe so.

Q Ckay.

A. | have this spreadsheet in ny head. | renenber

t he spreadsheet, and | believe that's what | did, yeah.
Q Ckay.

M5. TAYLOR: That's all the questions | have.
Thank you.

THE COURT: Re-cross?

Ckay. We didn't really have direct. Anything you
would like to say in the nature of redirect testinony,
M. Cryan?

THE W TNESS: Yeah, that's a good question. | --
| think -- | think | have -- | think |I covered everything
| wanted to cover in the initial direct testinmony. So |I'm
done if you are done.

THE COURT: Well, with that, | propose to enter
Exhibit 85 for identification into the record.

Any obj ecti ons?

Seei ng none, Exhibit 85 is admtted into the

record.
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M. Cryan, you are dism ssed. Thank you.

(Thereafter, Exhibit Nunmber 85 was received

i nto evidence.)

THE W TNESS: Thank you very nuch.

THE COURT: It is 12:09. | think we can take
unch now. Let's conme back at 1:10 p.m

(Wher eupon, a luncheon break was taken.)
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MONDAY, AUGUST 28, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's come to order. On the record.

"1l swear in the witness on the stand.

Pl ease rai se your right hand.

LYNNE M BRI DE,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Okay. Who's got direct? Do we have
direct of this w tness?

M5. TAYLOR:  Your Honor, Ms. McBride is here nmuch
like M. Cryan. She's a -- with California Dairy
Canpai gn. They are a proponent of one of the proposals,
but she's not represented here by counsel.

THE COURT: Very well.

M5. TAYLOR: So you and | can nmaybe hel p her out.

THE COURT: Wiy don't you do -- you probably have
it better -- better nenorized by now.

M5. TAYLOR: | don't know about that.

THE COURT: M. Taylor will ask you just a few
prelimnary questions, such as identifying yourself,
address, and that type of thing.

BY M5, TAYLOR
Q Al right. Good afternoon

A Good afternoon.
Q Can you pl ease state and spell your nanme for the
record?

A. Lynne, L-Y-NNN-E, McBride, MCB-RI-DE

Q And can you state your business address?
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A. 325 Mtchell Avenue in Turlock, California, 95380.
Q You can read your statenment in now for the record.
| wll just ask you to be cogni zant that the court
reporter is transcribing what you say, so we try to keep
it not quick.
A G eat .

THE COURT: Let's go ahead and mark Ms. McBride's
statenent, which is updated, California Dairy Canpaign-1,
let's mark that with the next exhibit in order, which
have as 86.

(Thereafter, Exhibit Nunber 86 was marked
for identification.)

THE COURT: Very well. Exhibit -- the so
designated exhibit is marked for identification as 86.

Ms. McBride, you may give your statenent.

M5. TAYLOR: For those listening, we don't have
extra paper copies. It is up on the website as CDC-1. It
i S seven pages.

MR, ENGLISH | request a copy. |It's a lot harder
to do online.

THE COURT: Let's go off the record.

(O f-the-record.)

THE COURT: Back on the record.

Do | understand that there are additional exhibits
that this wtness wll be sponsoring, other than her
statenment, which is Exhibit 867

M5. TAYLOR  Yes, your Honor. CDC submtted to

t he Departnment, according to the advance adm ssi ons
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schedul e, exhibit schedule, ten exhibits in total. Al of
themare online. W only have the paper copy of one

t oday, but Ms. McBride indicated she would bring paper
copies of the other nine tonorrow norning so they could be
put officially in the paper record. W would like to
reserve Exhibit Nunbers 87 through 95 so we can nmark those
accordingly in the norning.

THE COURT: 87 through 957

MS. TAYLOR  Yes.

THE COURT: Hearing exhibits are reserved.

All right. Let's just -- yes, M. Rosenbaum

MR. ROSENBAUM Wl I, your Honor, if this -- if
this is the opportunity to cross-exam ne this wtness,
then 1"mgoing to want to be able to do that. | nean,
printed off copies fromthe web page. But | think we
shoul d go ahead and assign Hearing exhibit nunbers to
the -- to each of the exhibits so that we can go ahead and
do that cross-exam nati on.

THE COURT: That's -- that's fair. And | -- |
guess | had really proposed to see how this goes, and if
soneone feels disadvantaged by not having a hard copy
until tonorrow, we'll recall this witness, | suppose.
Either that or we could take up this witness |ater.

But what do the parties propose?

M. English seens to be concerned about not having
hard copi es.

MR ENGLISH | -- | just wanted to nake sure --

since | understood there was an updated one, the website
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woul dn't help. |'mprepared to use ny conputer with
respect to the exhibits. W'Ill just have to make sure at
that tinme we have nunbered themso we're referring to them
correctly, that's all. But |I'mprepared to nove forward.
"' m not saying that we should postpone this w tness. |
can't speak for others, but that's how --

THE COURT: Yes. Thank you, M. English.

Any - -

M5. TAYLOR: CDC-1 on the website is updated.

Ms. McBride sent it this norning, and we have repl aced
online what was submtted earlier. So it is the correct
version, just so everyone knows. Yeah.

THE COURT: Ckay.

M5. TAYLOR: |'m happy to go through the nanes of
the exhibits if you would Iike.

THE COURT: Yeah, | think you should. It would
save me getting -- all right. And that -- and since we
will identify -- well, essentially mark -- well, virtually
mark, identify exhibits without introducing theminto the
record right now. The remainder of the exhibits which
will hit tonorrow for this witness, and they won't put
anybody at any di sadvantage if they have got a problem
with this tonorrow.

The floor is yours, M. Taylor.

M5. TAYLOR: Okay. It looks like CDC Exhibit 2 is
| abel ed Tabl e 30, US Mozzarella Production in Wsconsin
Whol esal e Prices, 2000 to 2023. And that should be
marked -- ask to be marked Exhi bit 87.
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(Thereafter, Exhibit Nunber 87 was marked for

i dentification.)

M5. TAYLOR:. CDC Exhibit Number 3 titled Requested
Mozzarella Information for California Dairy Canpaign
Provi ded April 2023 should ask to be marked 88.

(Thereafter, Exhibit Nunmber 88 was marked for

i dentification.)

M5. TAYLOR: CDC Exhi bit Nunmber 4 entitled
June 2007 Spot Cheese Market. |It's a one-pager fromthe
Gover nnent Accountability Ofice, ask to be marked
Exhi bi t 89.

(Thereafter, Exhibit Nunber 89 was marked for

i dentification.)

M5. TAYLOR: CDC Exhibit 5 is an exhibit fromthe
Congr essi onal Research Service entitled Consolidation and
Concentration in the U S. Dairy Industry, dated
April 27th, 2010. Ask that to be marked as Exhi bit 90.

(Thereafter, Exhibit Nunber 90 was marked for

i dentification.)

M5. TAYLOR: CDC Exhi bit Nunmber 6 is a three-page
docunent entitled The United States Departnent of
Agriculture, In the Matter of: MIk in the Northeast and
O her Marketing Areas, docket nunber AO 14- A69, pages 641,
and then it skips to 668. Ask that to be marked as
Exhi bit 91.

(Thereafter, Exhibit Nunmber 91 was marked for

i dentification.)

M5. TAYLOR: CDC Exhibit Nunber 7 is on the header
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for National Farnmers Union entitled Famly Farm ng and
Dairy Policy Reform 2023 Special Order of Business. It
is a two-page docunent. Ask that to be marked Exhibit 92.

(Thereafter, Exhibit Nunmber 92 was marked for

i dentification.)

M5. TAYLOR: CDC Exhi bit Nunber 8 -- it is
| oading, sorry. Ckay. It is a 62-page docunent entitled
Predi ction of Mbzzarella Cheese Yield fromM Ik
Consunption, from Hanzah M Abu- Tarboush, from U ah State
University. Ask that to be marked Exhibit 93.

(Thereafter, Exhibit Nunber 93 was marked for

identification.)

M5. TAYLOR: CDC Exhibit Number 9 is the USDA
Speci fications for Mdzzarella Cheese, effective
Sept enber 24th, 2012, reprinted in Decenber of 2018. Ask
that to be marked Exhi bit Nunber 94.

(Thereafter, Exhibit Nunmber 94 was marked for

i dentification.)

M5. TAYLOR And lastly, CDC Exhibit 10 is a
four - page docunent dated March 1st, 2023, titled Purchase
Award Description, for nozzarella PCA. It's a four-page
docunment. And we ask that to be marked Exhibit 95.

(Thereafter, Exhibit Nunber 95 was marked for

i dentification.)

M5. TAYLOR: And that |ooks to be all of their
exhi bits.

THE COURT: The identified exhibits are so marked.

| think we can proceed with this witness's
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st at ement .

Ms. McBride, you can read and/or summarize your
statenent, which is Exhibit 86.

THE WTNESS: G eat.

THE COURT: The floor is yours.

THE WTNESS: Thank you, your Honor.

Good afternoon. M nane is Lynne MBride, and |

serve as executive director of the California Dairy

2023

Canpai gn. Founded over 25 years ago, CDCis a grass roots

organi zation representing dairy farnmers throughout
California.

The California Dairy Canpai gn Board of Directors
voted to -- oh, excuse ne. | skipped a line.

Qur office is located in Turlock, California, in
the heart of the Central Valley of California. The
California Dairy Canpaign Board of Directors voted to
approve a proposal to add nozzarella to the Cass I
pricing formula during our annual neeting in Hanford,
California, on January 12th, 2023.

THE COURT: I'msorry. Can you give a mailing
address, a non-personal address for yourself for the
record.

THE WTNESS: Ch, 325 Mtchell Avenue in Turl ock
California. 95380.

THE COURT: Thank you. You may conti nue where you

left off.
THE WTNESS: CDC is a nenber organi zation of the

California Farners Union, a state chapter of the National
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Farnmers Union, a farm organi zation representing nore than
230, 000 farnmers and ranchers nationw de.

| would like to begin by speaking about the
speci al order of business passed during the National
Farmers Uni on convention in San Francisco, California,
earlier this year.

California Dairy Canpaign and California Farmers
Uni on | eaders worked with dairy farnmers from across the
country to finalize the NFU special order titled Famly
Farm ng and Dairy Policy Reform 2023 Special O der of
Busi ness.

Quote: "Although mlk prices paid to dairy
farmers inproved in 2022, feed prices and i nput costs
reached record highs, reducing dairy farmprofitability.
Since 1992, the nunber of US dairy farns has decreased by
7% - -

(Court Reporter clarification.)

THE WTNESS: OCh, yes. Sorry.

"Since 1992, the nunber of U S. dairy farnms has
decreased by 77% or nore than 103,577 farns due to | ow
dairy farmmargins. To reduce dairy farm cl osures and
i nprove the outlook for U S dairy farnmers, we call on
Congress to pass a farner-led incentive-based mlk
production growh plan to match mlk supply with
profitable market demand.

"As a result of w despread nmarket concentration
and consolidation, dairy farnmers have little, if any,

choi ce about where to ship their mlk, further depressing
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mlk prices paid due to a | ack of conpetition. The
Federal M|k Marketing Order systemwas set up in the
1930s to establish mninumprices paid to dairy farners
and guard agai nst non-conpetitive and predatory practices
of mlk handl ers.

“"Prior to the establishnment of the Federal Mk
Mar keting Order system dairy farners around the country
were at the nercy of mlk handlers who controlled mlk
prices paid. Because mlk is a highly perishable product
t hat nmust | eave the farm each day, Federal M|k Market
Order regulations are vital to ensure dairy farners are
paid a mninmumprice for the mlk they produce.

"The | ast Federal Order hearing to consider
significant changes in the pricing formulas occurred
15 years ago, and the dairy market has grown dramatically
nore concentrated since then, making Federal Order m ninmm
mlk pricing nore critical than ever before.

"Dairy farmers do not have the ability to change
m | k handl ers given the | evel of consolidation and
concentration that exists today. Therefore, mninmummlKk
prices nmust ensure that dairy farnmers are paid a price
that reflects the value of all mlk and dairy products
sold to sustain dairy farnmers and foster a secure food
supply for consumers," unquote.

The special order of business |ater supports,
quote, "reformng all class fornulas to reflect the val ue
and volune of all dairy products sold in the narket today

as current mlk pricing fornulas fail to reflect the
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actual market value of dairy products, particularly high
noi sture and hi gher val ue cheese products,” unquote. And
that's Exhibit 7.

THE COURT: What Exhibit 7, is that your -- is
t hat CDC-7?

THE WTNESS: CDC Exhibit 7. Excuse ne.

THE COURT: That is now 92 marked for
identification. Thank you.

THE WTNESS: Federal M|k Marketing Orders
(FMMOs) were established to stabilize the mlk market and
hel p equalize the nmarket power of dairy farnmers with dairy
processors. In effect, the Federal M|k Marketing O der
systemexists to protect dairy farmer fromdairy
processors. W consider it inportant to recall the
i nportance of Federal Orders to dairy farmers throughout
hi story as proposals for changes are consi der ed.

Bef ore noving on to the specifics of our proposal,
it is inmportant to consider the crisis dairy farmers face
today due to mlk prices falling well bel ow production
costs. The United States Departnent of Agriculture (USDA)
Nati onal Agricultural Statistics Service (NASS) reporting
i ndi cates that the nunber of dairy farns has dropped by
nore than 60% si nce 2000.

Many | eaders in our organization have been forced
to sell their entire dairy operations because mlk prices
paid failed to come close to covering the average cost to
produce mlk today. California Dairy Canpaign publishes a

monthly m Ik pricing survey of approximately 40 dairy
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producers who report their prices, including mlKk
conponents each nonth froma variety of mlk handl ers.

Al t hough the nunbers are still comng in, it is
evident that the net price paid will total approxinmately
$14 per hundredwei ght, an abysmally low price. Qur |atest
pricing survey shows mlk prices are well bel ow average
producti on costs.

In July, the statistical uniformprice in
California total ed 15.53 per hundredwei ght, while the
average cost of production in our state totals nore than
$23 per hundredwei ght, according to the latest United
States Departnent of Agriculture (USDA) Econom c Research
Service (ERS) M|k Cost of Production Esti mates.
Nationally, the average cost of production totals nore
t han $27 per hundredwei ght, according to the sane USDA ERS
esti mate.

In short, nulti-generational dairies are goi ng out
of business in droves due to depressed m |k prices,
particularly Class IIl prices which have fallen this year.
Qur nonthly mlk pricing survey shows how Cl ass 111
shi ppers are paid significantly | ess than dairy producers
shi pping to handl ers of other classes.

Al though Class Il prices rose significantly in
2020, they have renmained below Class IV prices for a
prol onged period. As we sit here today discussing the
specifics of mlk pricing forrmulas, dairy farners around
the country are facing economc ruin due to high input

costs and mlk prices conparable to those paid decades
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ago.

Dairy farnmers want to get off the roller coaster
of volatile and chronically depressed mlk prices. An
i ncrease in the manufacturing cost allowance, as called
for in nmultiple proposals before this hearing, wll
exacerbate the crisis dairy farmers face.

Then there's a graph in there fromthe Economc
Research Service showing mlk production and nunber of
dairy farns from 2017 to 2022, and it -- it shows the
decline in the nunber of dairy farns there.

Since it began, we have participated in Dairy
Toget her, a nationwi de effort of dairy farnmers from across
the country calling for a nationw de farner-|ed
i ncentive-based dairy grow h managenent plan that would
match m | k production with profitable market demand.

An effective grow h managenent plan woul d i nprove
the outl ook for dairy farners nationwi de. W understand
and appreciate that it is the role of Congress to change
the direction of federal dairy policy to establish
i ncentives for mlk production to nore closely align with
mar ket demand. However, during this hearing nmuch tine
wi |l be devoted to proposals that would increase the
manuf act uri ng cost all owance or Make Al |l owance. An
increase in the Make All owance w || nake our nationw de
suppl y/ demand i nbal ance even worse than it is today.

In the absence of a dairy growth managenent pl an
t oday, we have a patchwork across the country of plans

that send strong signals to dairy producers about how rnuch
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mlk to produce and sone that don't. That patchwork is
failing. The evidence is the volatile and chronically
depressed mlk prices paid to dairy farnmers nati onw de.

An increase in the Make Al l owance will make plants
| ess responsive to changes in market conditions and | ess
inclined to send signals to dairy farners about how nuch
mlk to produce. W oppose any increase in the
manuf act uri ng cost all owance proposed for this hearing.

M| k handl ers need to | ook further up the food
chain to cover their costs, not saddle dairy producers
wi t h hi gher manufacturing cost allowances. Even worse,
one proposal ains to update the cost all owances nore
frequently. W had a systemin California that included
frequent updating of Make All owances, and it led to the
grow h of dairy processing and increases in mlKk
production that was not based on market demand but i nstead
was a direct result of generous Make Al | owances.

All the extra mlk production and processing in
California depressed m |k prices nationw de, and we oppose
a simlar attenpt proposed at this hearing to ranp up
Make Al l owances routinely. The current, voluntary,
unaudi t ed manufacturing cost surveys relied on to
det erm ne manufacturing cost all owances represent a snal
fraction of the manufacturing plants nationw de. W
oppose any attenpt to increase the Make Al |l owance based on
t hese unreliable cost studies.

In addition, the current manufacturing cost

al l owances include a return on investnent. Dairy farmers
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have no sim |l ar guaranteed return on investnent enjoyed by
processing plants. The RO category is estinmated to cost
dairy farnmers nationw de hundreds of mllions of dollars
annual Iy and shoul d be renoved fromthe manufacturing cost
al  owance cal cul ati on.

Cass Il Price Fornula Underval ues M I Kk.

Qur proposal seeks to change the Cass IIl pricing
formula to reflect the value of the cheese narket today
nore accurately. The Federal Orders calculate mlk prices
based on end product prices, and it is essential to
i nclude the | argest cheese category in the end product
price cal cul ation. Qur proposal would add a nozzarella
price to the protein price included in the Cass Ill price
formula. Adding nozzarella to the protein price would
make Class |IIl pricing nore reflective of the cheese
prices paid and yields achi eved today. The vol une of
nozzarel |l a has now significantly exceeded that of cheddar,
and the Class Il price should be nodified to refl ect
t hese mar ket conditions.

According to the United States Departnent of
Agriculture (USDA) Dairy Products 2022 Sunmary published
in April of this year, Mxzzarella production totaled
4,497,175, 000 pounds, while cheddar total ed 3,963, 741, 000
pounds. Total cheese production in 2022 total ed
14.1 billion pounds | ast year. Mzzarella has surpassed
cheddar in total cheese production and should no | onger be
ignored in the Federal Order pricing formulas.

Today's Class Ill price is based on the price of

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 28, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 28,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

cheddar cheese, which is produced in | ower vol unes than
nozzarella. A 2007 CGeneral Accountability Ofice Report
concl uded that the Chicago Mercantil e Exchange (the CME)
was thinly traded and vul nerable to market mani pul ation.
Prices paid on the CME have an outsized inpact on the

Agricul tural Mrketing Service National Dairy Products

2023

Sal es Report. Although CME sal es account for less than 1%

of all cheese sales, prices paid on the CME significantly

inpact the Class Il price.
The CME spot market is where the |ast | oad of

product is sold, and it serves as a narketplace of | ast

resort. This market is limted to only a few traders and

commercial firns. Wile the market soneti nes nobves even

wi t hout sal es volune, the CME greatly influences the price

for all cheese and butter across the country because these

cl asses inpact all mlIk prices paid to dairy farners.

Unfortunately, this failing mlIk pricing system
has resulted in dairy farmers suffering econom c | osses
due to volatile mlk prices paid that fail to cover
average farmoperating costs. This hearing presents an
opportunity to adopt our proposal and nmake the C ass ||
pricing formula nore market-oriented, accurately
reflecting prices paid in today's market. (Exhibit 4)

THE COURT: CDC-4 --

THE W TNESS: Yes, CDC-4.

THE COURT: -- now marked as Hearing Exhibit 89.

THE W TNESS: FMMO Hearing 2000 — Mozzarell a

| gnored in the Pricing Formul a.
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During the Federal MIk Marketing Order hearing in
Virginia in 2000, California Dairy Canpai gn Board Menber
Joaquin Contente, a dairy producer from Hanford, CA,
raised the issue of the inportance of nozzarella to
calculate the Cass IIl price. During his testinony, he
questioned Dr. David Barbano about nozzarella, who
confirnmed at that tinme that nozzarella was being ignored
in the Federal Order pricing system (CDC Exhibit 6)

THE COURT: Wich is now Exhibit 91 for
identification.

THE W TNESS: Al t hough nozzarell a now exceeds
cheddar cheese production, no change has been nmade in
Class Ill to reflect the higher value and hi gher vol une
nozzarella market. Since 2000, the demand for nozzarella
cheese has grown dramatically. According to a recent HTF
report, the nozzarella cheese market is expected to double
its revenue size due to strong and steady grow h.

Despite the hi gher production of nozzarella and
the growth in this cheese variety that is expected to
continue, Cass Ill prices ignore this inportant and
growi ng segnent of the cheese market. (CDC Exhibit 3)

THE COURT: Now marked for identification
Exhi bit 88.

THE WTNESS: Qur proposal seeks to add nozzarella
to the National Dairy Products Sales Report (NDPSR) to be
included in the protein calculation of the Cass Il
price. The National Dairy Product Sales Report is

intended to reflect basic commodity products and shoul d
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i ncl ude nozzarell a.

(Court Reporter clarification.)

THE WTNESS: | apol ogi ze.

The NDPSR is intended to reflect basic commodity
products and should include nozzarella. W consider it
essential that nore dairy products are part of the
mandat ory dairy pricing survey to inprove transparency in
the pricing of mlk paid to dairy producers.

Mozzarel |l a Specifications.

According to information fromthe United States
Departnent of Agriculture, nozzarella has five main
specifications. W propose incorporating nozzarella

speci fications --

THE COURT: |'m sorry.
THE WTNESS: | know, | changed the words.
THE COURT: The statenent -- the statenent says

four. Are you now correcting that to five?

THE W TNESS: Yes. Yes.

THE COURT: Ckay.

THE WTNESS: W propose incorporating nozzarella
speci fications based on the highest production to
determ ne the appropriate noisture and fat content for a
standardi zed nozzarella. Until now, there has been no
standard specification for nozzarella cheese. USDA
col l ects data about nobzzarella cheese production and can
use that information to determ ne noisture and fat content
to establish one. (CDC Exhibit 9)

THE COURT: Which has been marked Exhibit 94 for
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i dentification.

THE WTNESS:. Mozzarella production is the | argest
category of cheese produced today and deserves a standard
speci fication determ ned by the volune of nozzarella
produced today. USDA publishes the volune of nobzzarella
in the National Agricultural Statistics Service reports,
and the specification of the cheese should be nmade
avail able publicly and utilized in the protein price in
the Class IIl fornula. W propose adding nozzarella to
the protein price based on the Van Sl yke cheese yield
formula, which effectively determ nes cheese yields for
nozzarella. (CDC Exhibit 8)

THE COURT: Which has been marked Exhibit 93 for
i dentification.

THE WTNESS: The end-product pricing formul as
shoul d refl ect end-product prices in the market today.
Mozzarella is the nost significant segnent of the cheese
mar ket, so it should be incorporated into the Class |11
end- product pricing formul a.

At our request, USDA has provided an extensive
series of information about nozzarella prices paid titled,
quote, "U. S. Myzzarella Production and Wsconsi n Wol esal e
Price, 2000 to 2023."

The price series docunents the higher and nore
stabl e whol esal e price paid for nozzarella over nore than

20 years. For exanple, when dairy producer prices,

including Class I, dropped precipitously in 2009 and
2010, nozzarella prices renmained stable. If nozzarella
TALTY COURT REPORTERS, INC. 879
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had been added to the Cass |Il pricing fornmula back then,
it would have inproved mlk prices paid and fostered nore
orderly marketing of mlk nationw de. (CDC Exhibit 2 and
3)

THE COURT: Exhibits 87 and 88 marked for
i dentification.

THE W TNESS: Concentration and Consolidation
| ncr easi ng.

Qur dairy farmer nmenbers are concerned about how
concentration affects price transparency in dairy pricing.
It has underm ned price discovery because fewer buyers and
sellers are in the market today. (CDC Exhibit 5)

THE COURT: Marked Exhibit 90 for identification.

THE W TNESS: According to the Congressiona
Research Service (CRS) Report from 2010 titled
Consol i dati on and Concentration in the U S. Dairy
| ndustry, quote, Typically, markets work nore efficiently
when there are many "observabl e" transactions that provide
sufficient information to all nmarket participants about
demand, supply, and prices. The nove within the dairy
i ndustry to a nore integrated market, with closer ties
bet ween vari ous market players such as custom contracts or
ot her pre-arranged transactions, results in fewer trades
of products on the cash or "spot" nmarket. |In years past,
t hese sal es woul d account for a greater share of market
transacti ons and provide a good neasure of current prices.

The primary spot market for dairy is |ocated at
t he Chicago Mercantil e Exchange (CME), where cheese,
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butter, and nonfat dry mlk are traded. Actual quantities
traded are quite small, but prices determ ned by buyers
and sellers at this market are used to establish whol esal e
price contracts across the country, subject to prem uns
and di scounts for factors such as quality and
transportation. Whol esale dairy product prices are then
used to set nmonthly mninmumprices by USDA that mlk

handl ers nmust pay for farmm |k under federal orders.

Sonme dairy producer groups believe that the CVE is
an i nadequate pricing nmechani sm because of perceptions
that the market is too thinly traded, |acks transparency
and sufficient oversight, and creates a highly volatile
mar ket that adversely affects producers. The GAO study
concl uded in 2007 that, quote, "certain market conditions
at the CME spot market, including a small nunber of trades
and a small nunber of traders who make a majority of
trades, continue to nmake this nmarket particularly
suscepti bl e to mani pul ati on,” unquot e.

W agree that the CME i s an inadequate pricing
mechani sm because it is thinly traded and vul nerable to
mani pul ation. Adding nozzarella to the protein pricing
formul a woul d work to counterbal ance the inpact of the
thinly traded CVE market.

Profitability Further Up the Food Chain.

According to the Congressional Research Service
Report, Farmto-Food Price Dynamcs, the tine lags in
retail price response to farmprice changes are generally

nmont hs 1 ong, even for perishables |ike mlKk. Another
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characteristic of food markets is that adjustnents in the
retail prices from higher farmprices occur faster and

Wi th greater passthrough to the consuner than adjustnents
to decreases in farmprices, an econom c phenonenon often
referred to as “sticky” retail food prices. Retail prices
follow commodity prices upward rapidly but fall back only
slowy and partially when comodity prices recede.

The CRS report concluded that a “di sconnect”
exi sts between farmand retail prices of agricultural
products. There is profitability further up the food
chain, and dairy producers should not be required to pay
nore in manufacturing cost allowances to cover plant
costs. The profitability further up the food chain
ensures that any inprovenments in mnimummlk prices paid
to dairy farners will not inpact consuner prices.

Support for other proposals:

We support Proposal 1, the National M|k Producers
Federati on Proposal to anmend the m |k conmponent factors in
the Class Ill and Cass IV skimm Ik pricing fornul as;

Proposal 4: The Anerican Farm Bureau Federation
(AFBF) proposal to add 640-pound cheddar cheese bl ocks to
the protein price formula;

Proposal Nunmber 5: The Anmerican Farm Bureau
Federati on proposal to add unsalted butter to the
butterfat and protein cal cul ation;

Proposal Nunmber 13: The National M1k Producers
Federati on proposal to anmend the base Class | skimmlk

price in all Federal Orders to return to the “hi gher” of
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the Cass Il and dass IV Advanced Skimm |k pricing
factor;

Proposal 19: The National M|k Producers
Federation Proposal to update the Adjusted C ass |
differenti al s;

And Proposal 21: The Anerican Farm Bureau
Federation Proposal to update the Class Il differential.

As stated before, the California Dairy Canpaign
opposes increases in the manufacturing cost all owances
i ncluded in Proposals 7 by the National M|k Producers
Federation, 8 by the Wsconsin Cheese Makers Associ ati on,
and 9 by the International Dairy Foods Associ ati on.

I n concl usion, our proposal ains to inprove
overall dairy price transparency by expanding the United
States Departnment of Agriculture’ s mandatory price
reporting systemto add additional products |ike
nozzarella. G ven the concentration and consolidation
that exists, mninmumprices paid by the Federal MIk
Mar keting Order systemare critical to ensure dairy
farmers are paid prices based on current market
condi tions.

I n addition, we oppose an increase in the
manuf act uri ng cost all owance because it will further
reduce mlk prices paid to dairy farners who are already
enduring mlk prices well bel ow production costs. |If
anyt hi ng, Make Al |l owances should be Iowered to elimnate
return on investnents because farnmers do not have a

simlar guarantee or any certainty that their costs wll
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be covered in mnimumm Il k pricing fornul as.
On behalf of the California Dairy Canpaign, |
t hank you for the opportunity to testify today. | would
like to request the ability to submt additional witten
testimony on a range of subjects inportant to dairy
farmers for consideration during this hearing.
THE COURT: M. Rosenbaum
Actual ly, before we get there, does anyone think
it's inportant that we nake a nore formal correction to
the testinony on page 5 about the four, now five, main
specifications for nozzarell a?
Hearing none, | think we'll just |eave the record
as it is.
M . Rosenbaum your w tness.
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good afternoon, Steve Rosenbaum for the
| nternational Dairy Foods Associ ati on.
Are you generally aware that under the Federal
Order system mninmum prices are established by surveying
the finished product price and then subtracting the cost
of making that finished product?
A Yes.
Q Now, | -- what |I'm not seeing anywhere in any of
t hese docunents, but correct ne if I'mwong, is any
information as to what in fact it costs to nake
nozzarell a.

| s -- does that appear sone place?
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A. Yeah. That is sonething in our proposal that we
i ncluded the standard Make Al l owance cost, but that's
certainly sonething we would be interested in calculating
what nozzarella cost of production would be. And that's
sort of -- that is definitely one of the challenges with
the cost studies overall is the ability to get information
fromplants about what their costs actually are. And so
we definitely would be interested in that information.

Q Are you aware that USDA s deci sion-nmaking after
this hearing has to be based upon the evidence that has
been presented at the hearing?

A. Yes, | am

Q And as of this point, at |east, there has been no
i nformation submtted regardi ng the cost of naking
nozzarella; is that correct?

A Yes, we do not have that information. W
represent dairy producers, not dairy processors.

Q And are you generally aware that the equi pnment
used to nake nozzarella is in sone respects the sane as
t he equi pnent used to make cheddar cheese, but in many

ot her respects is used different?

A. We understand it's -- it can be different, yes.

Q Ckay. | nean, do you understand, for exanple,
that -- that making nozzarella involves stretching the
cheese?

A Yes.

Q And that that's not the case with cheddar, as one

exanpl e?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 28, 2023

885


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A Yes.
Q Ckay. So | want to ask you sone questions about
the -- well -- and -- start that question again.

And obviously there's no evidence in the record as
to what the cost of that nozzarella specific equipnent is;
is that correct?

A. Right. W just don't have access to that type of
information. Again, we represent dairy producers who see
t hat nozzarella production nunber, and really think it's
important for that to be included in the Cass Ill price.

Q Ckay. Well, let's -- | want to ask sone specific
guesti ons about sone of the data you did present.

| f you could |look at your CDC Exhibit 2, which has
been marked as Hearing Exhibit 87.

A Yes.

Q Now, this is information, according to the
footnotes at the | ast page, that conme from USDA NASS in

sone respects and in others fromDairy Market News,

correct?
A. Yes. That's our understandi ng.
Q So let's just take the information in the very

first line on the very first page, which shows in
January 2000 -- and I'mjust using this as an exanple; |
know it's long tinme ago, but it's the first one -- where
you show nozzarella production of 215, 333, 000 pounds,
correct?

A Yes.

Q Just asking you to -- that I'mreciting the
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nunbers correctly. Nothing beyond that at this point.
And you show a price range there from $1. 5460 to
$2.2150, correct?
A Yes.
Q And then there's an average price shown, correct?
A Yes.
Q Now, | nmean that's a -- that's a very |arge range

in price in one --

A Uh- huh.

Q -- single nonth, you agree, right, | nmean, between
$1.54 and $2.217

A Yes.

Q And do you have any -- okay. And -- and in the
| ast columm, the average price, do you agree with ne the
average price as shown on this exhibit is sinply the --
you just take -- have taken the m ninum price and the
maxi mum pri ce, added them together, and divided by two?

A Yes. So this information was what we had
requested fromthe United States Departnent of Agriculture
when we were at the begi nning of our discussions about
whet her to pursue a nozzarella inclusion in the Cass I1II
formula. And so, you know, that's basically the table
that we were given. One of the challenges that we have
nmoving forward in this proposal is the |imted anount of
data. But we found this to be helpful, and that's why we
wanted to submt it for the record.

Q But just to be clear, your average price is,

sinply, the m dpoint between the m ninum price and the
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maxi mum price, correct?

A. That's our understandi ng based on the information
we were given, yes.

Q It is not a weighted average, correct?

A For nmy understanding, it isn't.

Q So you don't know whether -- and |I'm going to use
an extrenme exanple, and I'mnot saying this exanple is
right either. But you don't know whether 99% of the sales
were for $1.54 and only 1% were for $2.2150, correct?

A Yeah. That's why we would |ike nore information
about nozzarell a.

Q And if you look at the |ast page where you have
t he footnotes, where you provide source information -- |et
me back up. The -- if you look at the very title of the
docunment, it shows that nozzarella production is the
i nformation you got from NASS, and W sconsin whol esal e
prices is the information you got fromDairy Market News,
correct?

A. Yeah. And, again, this was prepared by USDA AVS
Dai ry Prograns.

Q Ckay. And -- and in terns of the price,
footnote 2 tells us that this is the price of 5- to
6- pound nozzarella | oaves, correct?

A. Right. Correct.

Q Which is that's |ike the package that gets
delivered to a pizza parlor, right? O do you know?

A. Well, it is the -- again, we asked for the

information, and this is what we were given in terns of
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what's available. And that's one of our concerns --

Q Sois --

A. -- is that we don't have the pricing infornmation
that we think is inportant.

Q So as far as you know, that's the only
avail able -- only avail able information you have is the
hi ghest price paid and the |lowest price paid in a given
nonth for a 5- to 6-pound piece of nozzarella cheese?

A. Yeah. And that's why we're -- we're in our
proposal asking for nozzarella to be added to the Nati onal
Product Dairy Sal es Report.

Q Well, so -- you are not suggesting these nunbers
in any way are reflective of what nozzarella cheese sells
for at a bulk level to the extent it is sold at bul k?

A Well, again, it islimted information. So in
preparation for this hearing, we wanted to provide as much
i nformati on as we coul d.

Q Ckay. So let ne then ask you a question about CDC
Exhi bit 3, which has been marked as Exhi bit 88.

And -- and there -- this is -- this is information
about production, correct?

A Correct. Again, it was at our request that USDA
provided this informati on, so we thought it would be
i nportant, again, because of the limted anount of
i nformati on we have about nozzarella, to include it in the
heari ng record.

Q Ckay. And this exhibit has a footnote 1, and

frankly, I'ma little puzzled by what the footnote neans,
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so if you could help ne out.

It says -- starts by -- it says, "Source: USDA
AMS Dairy Market News." And then a footnote to that,
which is footnote 1, says, "Due to reduced persona
contacts, first-person reporting is no |onger used to
report nozzarella prices.”

What does that nean?

A. That was, again, provided to us by AMS. So |I'm
not sure | can speak to that.

Q That's a -- that's a -- is that a witten
statenment? Because |I'll be candid, we can't find anything
i ke that statenent in USDA AMS Dairy Market News itself.
So is this sonme sort of private conmuni cati on or what
exactly is it?

A Yeah. Again, we were requesting information from
AMS, and this was what was provided to us, so --

Q Ckay. Al right. So do you understand that to
nmean that, in fact, these prices as reported here are not
based upon that -- any information reported by the seller
or the buyer?

A Yeah, | just understood that there was reduced
personal contacts, just as it says there.

Q Ckay. So do you know where it conmes fron? If it
is not first-person personal contacts, do you know where
the information is com ng fron®

A | guess at this point | don't have that
i nformati on.

Q Ckay. And then it says, "The prices reported are
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adj usted week to week based on the CME Cash Futures
settlenent.”
Do you see that?

A Uh- huh.

Q Do you -- do you know what cash futures are being
di scussed there?

A. Yeah. Again, this was information that we
requested and was provided to us, so --

Q You don't --

A. -- | can't speak to that.

Q Do you know if this is Cass IlIl futures prices or
do you --

A. Again --

Q Okay. Do you know whet her nozzarella generally

has a shorter shelf |ife than cheddar?

A Wel |, again, you know, we're interested in nore
i nformati on about nozzarella. | represent dairy
producers, and we don't have, you know, in-depth
i nformati on about cheese characteristics.

Q Al right. And you have identified five different
standard -- let nme start that question again.

You have identified five different FDA standards

of identity for nozzarella; is that correct?

A Yes. And that is in one of our exhibits.
Q Yes. | saw that.
And -- and you have not selected, to the extent

that nozzarella were ever to be included in the pricing

formul as, you have not determ ned which formof nozzarella
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you woul d be advocati ng?

A. No. At this point we don't have enough
information to do that.

Q And do you know whet her there's any genera
rel ati onship between the differences between the standards
and the difference between the prices at which they are
sold in the marketpl ace t oday?

A. Yeah. Again, we were interested in nore pricing
i nformati on about nozzarella, so we can't speak to that.

Q The one specific information that you provided

regarding a specific price for nozzarella is set forth in

here in Exhibit 95, correct? This is your -- |I'msorry,
this is your CDC Exhibit 10.
A Ckay.

Q Your |ast exhibit.

A Yes. That was just another -- in terns of the
limted price information we were able to gather, we
t hought it was inportant in preparation for this hearing
to include that.

Q Ckay. And just -- and this is information
relating to a -- I'Il call it a request for proposal. [|'m
not sure that's quite the termused here, but request for
proposal by the -- by the governnent for -- for the supply
of certain nozzarella product, correct?

A Correct.

Q And you -- and am | -- am| correct in | ooking at

this that if you | ook on the first page under the headi ng

"“Purchase Summary," the word "material,"” do you see that
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the material at issue there was string cheese?

A Yes.

Q And whi ch necessarily nmeans that this is cheese
that after it's been nade has been run through whatever
stretching or form ng equi pnent is necessary to get it

down to a one-ounce Size?

A. Yeabh.
Q And - -
A. And, again, just the reason why we included this

in our testinony was because it was part of the limted
informati on we were able to gather.
Q | understand. But there's certain pricing
i nformation, so we should all know what the pricing
information relates to.
So it's string cheese. And do you see that it's

string cheese that has been cut and packaged into

one- ounce - -

A Uh- huh.

Q -- pieces, correct?

A Uh- huh.

Q You have to say yes or no --

A Yes.

Q -- for the reporter. Thank you

And so not only have -- has the whoever provides

this -- whoever won the bid, not only had to stretch it

and put it in a string form but also had to cut it into
one-ounce pieces and package it individually, correct?
A Yes.
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Q And then -- and then, also, am| correct that the
prices that are indicated in this docunent are prices that
reflect -- they are delivered prices?

A. Ri ght.

Q And in fact, they are delivered prices, if you
| ook at, | don't know, 40 or so --

A. Ri ght .

Q -- different locations all around the --

A Yes.

Q -- locations around the United States?

And does it appear that the nunber of boxes being
provi ded, you know, 40 boxes of 360-ounce strips per box
are going to Bi rm ngham and - -

A Uh- huh.

Q -- 400 to Huntingdon, Pennsylvania, and etcetera,
all around the country?

A Yes.

Q Is it fair to say these are delivered prices for

what are known as | ess-than-truck-1oad --

A Yes.
Q -- deliveries?
A Again, we were -- you know, just back to what |

said earlier, we were interested in providing as much
nozzarella pricing data as we had in preparation for this
pr oposal .

MR. ROSENBAUM That's all | have at this tine,
your Honor.

THE COURT: Further cross?
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q H, I"'mRyan MItner. | represent Select MIk
Pr oducers.

| would like to start with sonme questions about
your statenent, and the first one | think is a
clarification. And | got to admt, | was jotting down ny
guestions while M. Rosenbaum was asking, so if this is a
duplicate, | apol ogi ze.

But on the first page, third paragraph, you refer
to "since 1992, the nunber of U S. dairy farns has
decreased by 77%"

Wien | | ook at CDC Exhibit 7, which is that policy

statenment, | think it is 79 in there.
A Correct.
Q Ckay.
A. And that was sonething that | -- there was a --

you know, the correct nunber is 77.
Q Ckay. | just wanted to nake sure that -- that we
had that clear on the record. So thank you very nuch.
On page 2, you talk about a nmonthly m Ik pricing
survey that CDC publi shes.
A Uh- huh.
Q | did not see that survey or reference to it in
any of the exhibits.
Was any of that information included in your
exhi bits?

A. No, it wasn't. Yeah, that's sonething that we
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publ i sh anong our nenbershi p and circul ate anong our
menber shi p.

Q Ckay. So it is published just for the nenbers of
t he organi zati on?

A Right. So that they can understand what prices
are being paid by various mlk handlers. And then we as
an organi zation, it really gives us a sense of what actual
mlk prices are in terns of what our nenbers are being
pai d.

Q Sur e.

That's not avail able on your website or anything
i ke that?

A No.

Q Ckay. In that sane paragraph on page 2 of your
statenent, you -- you state, "Although the nunbers are
still comng in, it is evident that the net price paid
w |l total approximtely $14 per hundredwei ght, an
abysmal ly | ow price."

| agree, it's abysmally low Is that in reference
to July's mlk prices?

A Yes.

Q Ckay. On page 3, and | think it's also referenced
earlier in the statenent, you tal k about "Dairy Toget her,
a nationw de effort of dairy farners fromacross the
country, calling for a nationw de, farner-| ed,

i ncentive-based dairy grow h managenent plan that would
match m | k production with profitable market demand.”

Can we categorize that as a national supply
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managenent progranf

A. | think we -- what -- as a nenber of the Dairy
Toget her coalition, we have been there since it began now
years ago, and it enconpasses both Farners Union nenbers,
Far m Bur eau nmenbers, independent dairy farnmers from around
the country, belonging to a nunber of co-ops.

| think one of the inportant objectives of the
coalition is to ensure that dairy farners can grow their
m | k production, but only when it nakes sense, when it can
be matched with profitable market demand. And | think
sone of the suggestion on a supply nmanagenent plan is
different than that. W want to grow when it is smart to
grow and when the nmarket's denmanding it and there's -- and
so that's why we think it is inportant to make that
distinction, not to call it a supply managenent plan but a
dai ry growt h managenent plan

Q s the intent behind that programto -- to | ower
the mlk supply in the country and, therefore, drive
prices up for producers?

A. | mean, not necessarily. |t would depend on
what' s happening in the market, and if there's a demand
for mlk, then, you know, that certainly would be -- a
pl an woul d ensure that that m |k would be produced. But
we just think it is really inportant to balance mlKk
production with profitable market demand. Very snall
changes in m |k production have trenendous inpacts on the
mlk price paid. And when there's even a slight excess or

oversupply of mlk, it can have a really detrinental and
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devastating inpact on the mlk price paid to dairy
farnmers.
Q On the foll owi ng page, so |I'm | ooking at page 4

near the top, and you are describing California s now
def unct processing systemor pricing system

And you state you state that "the updating of
t heir Make Al |l owances caused increases in mlk
production,” and | would like to understand that a little
nor e.

A. Yeah. That was -- that's been a | ongstandi ng

2023

concern of our nenbership was under our state order, there

were routine updating of our Make All owances or
manuf acturi ng cost allowances. And there was a concern
that that was sending an artificial signal to plants to

i ncrease their production, |leading to an inbal ance.

So that's -- that was part of our state system and

part -- you know, a big reason why we wanted to -- one of

t he nmaj or reasons why we wanted to join the Federal M1k

Mar keting Order systemis there would be nore stability in

certainty and alignnent between our Make All owances paid
in California as well as those in the Federal MIk
Mar keting Order system Also, the prices paid in
California are nowin alignment with prices paid in the
Federal M|k Marketing Order system

So we think Make All owances can have a detrinental
inpact if they are too high, and that's why, again, for
this hearing we're opposing any increase in the

manuf act uri ng cost all owance because we think that it
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could lead to nore of an inbalance in supply and demand.

Q So | could understand why Make Al |l owance i ncreases
woul d result in perhaps a nore hospitable environnment to
i ncrease m | k processing.

A Uh- huh.

Q As | read your sentence here, "the updating of
Make Al l owances increased m |k production.”

Is that -- are you referring to farm production
there, that it drove producers to nmake nore m | k?

A. Wll, | think it does have an inpact in terns of
when there's a Make Al lowance in place, it nakes plants
| ess responsive to changes in market denmand because t hey
do have that --their costs accounted for. And so | think
the point we were aimng to nmake in that statenent was to
show that we need to have our m |k production in alignnment
wi th mar ket denmand.

Q | want to tal k nore about Proposal 6, which --
which is the nunber that -- nunber of proposal that USDA s
put to CDC s nozzarella proposal.

And you in -- both in your statenent and in your
exhibit, you refer back to a 2000 heari ng which ended up
in a 2002 final decision.

A Correct.

Q At which there was a whol e bunch of testinony and
evi dence about how to create this end product pricing
formula, correct?

A Correct.

Q Are you famliar with that hearing in general ?
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A Yes.

Q Ckay. At that point, CDC was a nenber of the
Western States Dairy Producers Trade Association, correct?

A Yes.

Q And the Western States group had a nunber of
proposals as part of that hearing, correct?

A. | would have to recall those, perhaps.

Q Ckay. Well, let's talk specifically about your
reference to Dr. Barbano's testinony.

A Uh- huh.

Q Exhibit 6 -- well, your heading here at the top of
page 5, you said, "Myzzarella was ignored in the pricing
formula."

Was it really ignored, or was it just not included
at the end?

A. Well, | thought it was, you know, inportant the
way it was stated there, that it was not even a
consideration during that hearing. So | think ignored
woul d be nore appropriate. And so that's why at this
hearing we think it's really inportant to introduce addi ng
nozzarella as an inportant factor in the Cass Il1.

Q Do you have a copy of CDC s Exhibit 6 with you?

A No.

Q Ckay. | don't either, but | have it on the
screen.

A. Ch, good. So do |

Q Ckay. (Good.

|"m | ooking at that -- that exhibit is three
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pages, right?

A Correct.

Q Ckay. At the bottom portion of the second page,
|"mgoing to begin at line 14 -- and this is Joaquin

Contente asking the question --

A. Ri ght .
Q -- of Dr. Barbano: "Do you feel that the current
Class Ill pricing, end product pricing system reflects

the true val ue of nozzarella?

“"Answer: | don't think the current systemis
i ntended or even attenpts to do that. The current system
as | understand it, for establishnment of the m ni num
Class Ill price, is focusing exclusively on cheddar cheese
and ignores nozzarella cheese.

"Question: Wuld you have any recomendati on on
how to correct the situation?

"Answer: |I'mnot sure that for the Cass Il
price that there's any correction for the m ni num
Class Ill price. | think cheddar is the appropriate
pr oduct . "

So ny question is, if -- if Dr. Barbano's
statenent then was that cheddar was the appropriate
product, why is nozzarella an appropriate product to
include in the fornmula now?

A. Yeah. | nean, | think now 23 years | ater we have
really | ooked at this, and we have thought of different
ways to approach addi ng nozzarella to the fornula. And so

that's why we think it is inportant to add it to the
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protein price in the Cass IlIl instead of, as was
suggested towards the end of this exchange here, we think
that it's inmportant to include it inthe Cass Ill. So
that's why our Board of Directors voted to add nozzarella
to the Cass IIl, and that's why we are testifying in this
regard.

W think it is inportant to bring up the testinony
back from 2000 to point out that nozzarella as a category
was i gnored back then, and so that's why we're pursuing
our Proposal Nunber 6.

Q So as a cooperative of producers -- that represent
a cooperative of producers, | think we can conm serate
with the situation that CDC is in about accessibility of
data to support proposals.

A Uh- huh.

Q | think one of the concerns that we woul d have
with nozzarella is not knowi ng exactly how to incorporate
that into the fornula. You have stated a little bit as to
how t hat m ght be done.

A Uh- huh.

Q Have you or any of CDC s fol ks thought about the
mat hemati cs of how to incorporate nozzarella data into the
Class Il fornul a?

A. Yeah. And that's why, you know, again, the
challenge is getting the right data to nove forward in
that direction. And then just in terns of back to the way
to go about this since 2000, there have been a nunber of

econom sts who have comrent ed publicly about the

TALTY COURT REPORTERS, INC. 902
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

I nportance of adding nozzarella to the Cass IIl. But,
you know, as you said, it is challenging given the limted
anount of information to go ahead with those types of

cal cul ati ons.

Q I"mtrying to find which CDC exhibit it is. It is
the one that's a thesis from Uah State University.
Exhi bit 8.

And the author there tal ks about the Van Sl yke
formula and using it as a basis to estimate the yield of
nozzarell a.

Have you had a chance to read through the whole
t hesi s?

A Yes.

Q Ckay. So you woul d agree that even though he
starts with the Van Slyke fornula, he ends up having to
nodify it relatively significantly to get predictive
val ues for nobzzarella, correct?

A. Right. But we thought that, overall, the Van
Slyke formula in this context would work, and that's why
we included this.

Q But if we were -- | guess if -- if we were to take
this and use it as a basis to bring nozzarella cheese into

the formula --

A Uh- huh.
Q -- it would require -- would you agree that it
would require a lot of reworking of the Cass IlIl fornula

to try and tie his fornula in with the existing Cass I1I

formul a?
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A. No, | wouldn't agree with that.

Q Ckay.

MR. M LTNER  Thank you very nuch for answering ny
questions. | don't have anything el se.

THE COURT: Thank you, Counsel.

More cross aside from AVS?

Ms. Hancock.

M5. HANCOCK: Thank you, your Honor.

CROSS- EXAM NATI ON

BY MS. HANCOCK:

Q Good afternoon, Ms. MBride. |"d just like to
start off with saying that National MIKk is appreciative
of your support for the m |k conmponent proposal, the
hi gher-of proposal, and Proposal 19, to update the C ass |
di fferential s.

|"mcurious if you could tal k about, based on what
| understand to be is your position about updating the
protein conmponent fornula, it seens to nake sense that you
woul d al so support the elimnation of barrels fromthe
protein calculation for Class Ill. You didn't nention
that in your testinony.

A Yeah. Qur -- our position as an organization is
that we would |ike to see nore dairy products included in
t hese cal cul ations, and for that reason we did not support
t hat proposal .

Q Ckay. And you just didn't include it because you
are not actively opposing it, you are just --

A Uh- huh.
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Q -- you would like to have the additional

conponent s?

A Yes.
Q s that --
A. We would I'i ke nore dairy products included in the

formulas. So we do not support renoving it, no.

Q Ckay. And are you at all concerned about the --
ensuring the consistency with which we track and -- and
val ue those prices?

A. Yes, we certainly are.

Q And so having nultiple -- nultiple products in one

as opposed to others, that doesn't offer you any concerns?

A. Yeah. Again, that's our policy as an
organi zation, is we would like to see nore dairy products
i ncl uded, you know, in these fornul as.
Q Al right.
M5. HANCOCK: | appreciate your tinme. Thank you.
THE WTNESS: Thank you
THE COURT: Anyone el se?
CROSS- EXAM NATI ON
BY DR CRYAN:

Q H. |'mRoger Cryan with the Anmerican Farm Bureau

Feder ati on.
H , Lynne. N ce to see you.
A You t oo.
Q | shoul d have brought ny other glasses. Sorry.

So |l -- and to sort echo what Ms. Hancock said, we

appreci ate your support for the proposals, to add the
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640- pound bl ocks, which is consistent wth your desire to
have nore products, and our Proposal 5 to add unsalted
butter, and for the Cass Il differential update.

The -- sone of the things you are supporting seem
to be ainmed at addressing negative PPDs and depool i ng.
| -- I"m-- 1 assune that's been a part of the
conversation, part of the debate, the discussion at the
CDC about noving forward on these things.

Coul d you tal k about sonme of the inpacts of that
and what's led you to sone of these decisions?

A. Certainly. Yes. Wen the proposal to elimnate
t he higher-of was included in the FarmBill, we opposed
t hat approach. W were concerned about what the
i mplications of what that would be. And unfortunately,
when there was a big split between the Cass Ill and IV,
it did lead to those uni ntended consequences and | owered
the Class | price significantly and did | ead to negative
producer price differentials.

Wi ch couldn't have really literally happened at a
worse tinme when it was, you know, 2020, the onset of the
pandem c, and then just all this pricing uncertainty that
was happeni ng generally, and then to have the O ass |
i ssue cause such serious | osses, and those are conti nuing
to occur, that it's -- really was of great concern to our
nmenber shi p because, you know, Class | plays an inportant
role in -- in all Federal Orders, and the fact that the
strength of the Cass | was underm ned by this change, you

know, it was something that was really concerning to our
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menbers during a really difficult tine.
Q Thank you.
And | assune that you tal ked about with the
nozzarella, that you would like to see nore information
avail able to -- to be able to inplenent that in the

protein formul as.

A Yes.

Q Do you think it would be -- it would be better if
you had audited mandatory data to -- on processing costs,
SO -- in order to inplenment sonething like that?

A. Absolutely. W think that is critical, is that we
have reliable cost data to nove ahead with that proposal
and in |ooking at any Make Al |l owance today. Absolutely.

Q Wonder f ul .

DR. CRYAN: Thank you very nmnuch.

THE WTNESS: Thank you.

DR. CRYAN. Thanks for com ng out.

THE W TNESS: Absol utely.

THE COURT: M. Rosenbaum any follow up cross
based on that exam nation?

RECROSS- EXAM NATI ON

BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.

| wanted to follow up on a question and answer
fromwhen M. MItner was -- from Select M|k was asking
you questi ons.

And I -- | -- if you look at Hearing Exhibit 91,
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which is your CDC Exhibit 6, this was the excerpt from
testimony at the May 10, 2000, hearing held by USDA to
consi der possi ble changes to the Make Al |l owances, correct?
A. Ch, the 2000 hearing?
Q Yes.
A Yes.
Q And | believe you testified in response to
M. MIltner that it was your understanding that nozzarella
was -- was | think you said sinply ignored or words to
t hat effect.

Do you recall saying that?

A. That's based on this transcript that we're | ooking
at, yes.
Q Ckay. Now, do you know -- are you aware that the

testinmony that was given at that tine, as reflected in
here, in Exhibit 91, resulted in a decision -- tentative
deci sion by USDA issued in Decenber of 20007

A. Yes, on or about.

Q Ckay. Well, let ne -- let ne -- I"mgoing to read
you an excerpt fromthat and -- and -- which says as
follows, quote -- this is a page 76846 of volune 65 of the

Federal Register, which is the tentative USDA deci sion on
t he proposed anendnents.

Quote: "Several witnesses testified that types of
cheeses ot her than cheddar should be included in the NASS
price survey as a nore conprehensive basis for identifying
cheese price, although such a proposal was not included in

the hearing notice. The cheddar cheese included in the

TALTY COURT REPORTERS, INC. 908
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 28, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

NASS survey neets certain standard criteria that makes
prices for the reported cheese sal es conparable. |[If the
survey included ot her descriptions of cheddar and ot her
types of cheese, such as nozzarella, it would not be
possi ble to consider the reported price as representative
of the value of any particular product. Further, the
manuf act uri ng costs surveyed are, to a great extent,
limted to the cost of processing cheddar cheese,” end
quot e.
Isn't it fair to say that it wasn't that
cheddar -- excuse ne. Let ne start that question again.
Isn't it fair to say that it wasn't that
nozzarel |l a cheese was ignored but rather that USDA reached
a considered decision that it was inappropriate to include
nozzarel |l a cheese?

A. | think what -- what this exchange ained to tal k
about was that the Class IIl at that tine ignored
nozzarella as a category.

Si nce 2000, the nozzarella production has
i ncreased significantly and has now surpassed that of
cheddar, so we think it plays a nore inportant role even
than it did then. So, you know, we think -- again, the
data's limted, but we think it's inportant to get the
data so that we could have a standardi zed nozzarel |l a that
could be included in the Cass IlI.

MR. ROSENBAUM  No further questions.

THE COURT: Anything el se before AMS steps up?

AMS, your W tness.
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CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q |"mgoing to go through your statenent, and | have
a few questions, and then kind of get to a few nore
weedy- | i ke questions.

On page 2 you tal k about -- the second full
paragraph at the end -- your nonthly pricing survey that
you do of your nenbers, and I know it was di scussed that
that information is nade avail able to your nenbers. But
you do say it's evident the net price paid will total
approxi mately $14 per hundredwei ght.

" mjust wondering the tinme period of sonme of
t hese nunbers, that $14, specifically.

A. Yes. So these are nunbers that are comng in for
July, and if you |ook at the net that they're reporting,
it's in that range when you | ook at the deductions that
dairy producers are incurring.

Q Ckay. On the next page, you wote, "In the
absence of a dairy growth managenent plan, today we have a
pat chwor k across the country of plants that send strong
signals to dairy producers about how nuch mlk to produce
and sone that don't."

And | was wondering if you could expand on what
you nmeant by "send strong signals.”

A Yeah. \What we found in working with our

nmenbership is that certain plants have base plans that
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their shippers need to follow and others that don't. So
sone plants send signals to their dairy producers that
t hey need to about what production they will take on and
some don't.
Q Ckay. That's hel pful. Thank you
And then later on you get into -- you discuss the
GAO report that | know you included as an exhibit, and
then in this |last sentence tal k about, "Although CME sal es
account for less than 1% of all cheese sales.”
| was curious of the tinme period on that nunber.
Does that go wth the 2007 GAO report?
A | think that was in a nore recent statistic that |
| ooked at, but | would be happy to provide that.
Q And is that spot -- the spot cheese market is what
you are tal king about?
A Yeah.
Q Ckay. Later on you reference an HTF Mar ket

report.
VWhat is HTF?
A. Yes. It is a conpany that publishes market
reports. And that was a headline that -- that was out
just recently about growth of nozzarella -- the report is

actual ly out now.

Q Ckay. That's not one -- but | don't recall that

bei ng one of your exhibits. Is it?
A It's a very expensive report, so --
Q That's fine. | just want to nmake sure | didn't

m ss sormet hi ng.
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A. Ckay.

Q And then under "Mbzzarella Specifications,” which
i s about where the rest of ny remaining questions are.

A Uh- huh.

Q But the first thing in that second paragraph, you
say, "Mozzarella production is the | argest category of
cheese produced today and deserves a standard
speci fication."

| "' mwondering if you could expand on that because
you di scuss sone about how USDA has sone specifications
and FDA has specifications. So what do you nean in that
sent ence?

A. Yeah. | nean, | think, you know, we -- again, our
dai ry producer nenbers see that category of nozzarella and
guestion, you know, what type of nozzarella is being
produced, what's the price -- the wholesale price that's
paid for that nozzarella. So | think, again, that's the
reason why we have brought our proposal forward is that we
want to make sure that that information is avail able so
that we can get at a standard for nozzarell a.

Q A standard being sonething different than, say,
the current FDA standard?

A. Well, just like a -- you know, simlar to
determ ni ng what the noisture standard woul d be of -- of
nozzarel |l a based on what's produced.

Q Ckay. So kinda going along the lines of asking
speci fics on how nozzarella would be incorporated into the

f or mul as.
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A Uh- huh.

Q So the purpose as -- you know, you discuss
yourself the Federal Order systemis to conmpute mninmum
handl er prices and producer prices. And on the handl er
side, we do that by surveying whol esal e commodi ty
products, which currently that neans cheddar cheese, and
we -- we don't survey what we consider val ue-added
products. So our cheese survey is bulk comodity
products.

A. Ri ght.

Q And assum ng that nethodol ogy does not change,
what nozzarella products would you consider to be
whol esal e or bul k that should be included as opposed to
val ue- added?

A. Yeah. | nean, | think the 5- to 6-pound | oaves

2023

that are included in our exhibit, you know, mght -- would

be our suggestion given that that's, you know, the nost
ext ensi ve data that we have.

Q Ckay. And FDA currently has a standard identity

for cheddar, which we use, and npbzzarella al so has an FDA

standard of identity that can be found in regul ation.

Do you have any idea how nmuch nozzarella -- what
peopl e consi der nozzarella production neets that standard
of identity?

A Vell, | think, you know, that's definitely a
guestion to USDA as it -- as it puts to -- totals that
category of nozzarella, what's being considered there.

Q So would you like to see only mlk neeting that
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standard be surveyed, or you would -- as |I'mtaking sone
of your other testinony, you would consider mlk not
necessarily neeting that standard of identity -- or
nozzarella not necessarily neeting that standard to be
surveyed and included in the price fornul as?

A. Yeah. In terns of what our nenbership has
supported, we would like a nozzarella standard that is
representative of what's being produced today.

Q So that's broader than just FDA?

A. | would say yes.

Q Ckay. Currently, we use wei ghted average bl ock
and barrel survey prices to determ ne our cheese price.

A Uh- huh.

Q How woul d CDC propose nozzarella be incorporated
into that cal cul ation?

A. W would Iike to be -- have it included as part of
t hat wei ghted average so that you would | ook at that
nozzarel |l a production, again, that's now greater than
cheddar, and weight it that way.

Q Ckay. It seens like a small difference, but would
it be the percent of nozzarella -- excuse ne -- percent of
product surveyed or the percent of U S. production, cheese
production? There could be two very different nunbers.

So you woul d wei ght by what ever we surveyed,
what ever the nozzarella represented in that survey of
products, versus | know you have sone NASS data in here on
nozzarella and what that production is, and that woul d be

a different nunber, and | would hazard to guess probably a
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di fferent percentage when you conpared it to the cheddar

cheese production nunbers they put out.

A. Yeah. | think we would be supportive of the NASS.
Q So U.S. cheese production?

A Yes.

Q Ckay.

THE COURT: O f the record.
(O f-the-record.)
THE COURT: On the record.
M5. TAYLOR:  Thank you.
BY M5, TAYLOR
Q Your testinony says USDA should rely on the Van
Sl yke cheese fornula to deternmine a nozzarella yield.
| was wondering if you had any information -- |

know it's kind of technical, but we USDA people like to be

technical. You know, it has a |lot of factors in there,
and | looked it up online to see what those were.

A Uh- huh.

Q Butterfat recovery and fat and protein factors, do

you have any information to put on the record of what you
t hi nk those factors should be or where USDA should turn to
| ook for those factors?

A. That's sonething we can provide if -- but at this
poi nt, for today, we don't have that. W haven't brought
t hat .

Q Ckay. Do you have any idea how nozzarella is
currently priced in the market? Like, what -- what do

manuf acturers of nobzzarella use to price their cheese off
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of ?

A Yeah. W have reached out to some cheese nekers.
They haven't been that responsive on it, so we don't have
that information.

Q So | think generally what |I'mhearing is that for
t hose factors that USDA woul d need to incorporate
nozzarella into its current fornula, you would advocate
t hat USDA go out and have the authority to collect that
information in which to incorporate those factors as it
deens appropriate?

A Yes.

Q Ckay. One last question. | alnobst forgot.

CDC is a dairy farmer organi zation. Can you give
us an idea of how many woul d be considered small farners?
And for context, the Small Business Adm nistration defines
a small dairy farmas that making $3.7 mllion or less in
annual revenue.

A. Revenue? | would say the significant najority of
ours would be small then.

Q Ckay. Thank you very nuch.

M5. TAYLOR: That's it, your Honor.

THE WTNESS: Thank you.

THE COURT: Anyone want to try to justify
re-cross?

Any in the nature of redirect? |s there anything
further you wanted to say, anything that occurs to you
that you left off in answers to cross-exam nation
guestions, Ms. MBride?
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THE WTNESS: No. | think | have had a chance to,
you know, say our entire testinony, and really appreciate
t he opportunity to be here.

THE COURT: Very well.

In that case, | propose to admt Exhibits 86 and
87 through 95. | won't highlight themindividually.

Does anybody have any objection to the adm ssion
into evidence of those exhibits?

M . Rosenbaum are you standing to talk or just
standi ng? Just standing. Ckay.

Wth that, Exhibits 86 through 95 are admtted
into the record -- yes, M. HIlI.

MR HILL: | wasn't sure if we needed the physical
copy. | know that we don't --

THE COURT: Ch, that's right. W're going to get
physi cal copies tonorrow. Thank you.

As | understand it, we'll have physical copies
avail abl e tonmorrow, and we'll postpone the actual
adm ssion of those exhibits.

Al though, | will be interested if soneone's got an

objection tonorrow that they didn't have today, but very

well. Yes. Thank you, Counsel.

Wth that, | think it's a ten-m nute break. Let's
conme back at -- let's just cone back at 3:00. Let's nake
it 15.

(Wher eupon, a break was taken.)
THE COURT: W have a new witness, M. Hancock?
M5. HANCOCK: W do, your Honor. W have Dr. M ke
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Van Anbur gh.
THE COURT: Ckay. Raise your right hand.
M CHAEL VAN AMBURGH,
being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
M5. HANCOCK: Thank you, your Honor.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q M. Van Anburgh, would you m nd stating and
spelling your nane for the record?
A. Sure. M chael Van Anburgh, MI-CGH A-E-L, capital
V-A-N, capital AA-MB-UR-GH.
Q Thank you. And | should have called you Doct or
You're a Ph.D.
A Ckay.
Q Apol ogi ze for that.
And what is your nmailing address?
A. My mai ling address -- work or personal ?
Q Wher ever you woul d want sonebody fromthis hearing
to mail you sonet hi ng.
A 272 --
THE COURT: Well, not your house. W don't want a
private residence.
THE WTNESS: 272 -- want to nake sure we're
cl ear.
THE COURT: Yeah, we just don't -- we don't

want -- I'mtrying to keep out -- just so everyone knows,
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we're trying to keep out personal identifying --

THE WTNESS: 272 Frank Morrison Hall, Departnent
of Animal Science, Cornell University, Ithaca, New York,
14853.

BY MS. HANCOCK:
Q Thank you.

And did you prepare sone testinony for the hearing
her e?

A | did.

Q And is that what we have identified as Exhibit
NVPF- 3?

A Yes.

Q Ckay.

M5. HANCOCK: And, your Honor, if we could have
that identified with an exhibit nunber.

THE COURT: Yes. NWPF-3 identified -- marked for
pur poses of identification 96.

(Thereafter, Exhibit Nunber 96 was marked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q And did you al so prepare a Power Poi nt presentation
t hat has been identified as Exhi bit NWVPF-3A?
A. Yes. 3A through 3T.
Q Ckay.

THE COURT: Shall we mark that as one -- just nmark
that as one exhibit, right?

M5. HANCOCK: | think that's right, your Honor.
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So for purposes of identification we'll mark that as
Exhi bit 97.
THE COURT: So mar ked.
(Thereafter, Exhibit Nunmber 97 was marked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q Wul d you mi nd providing us with an overvi ew of
your educati onal background?
A Sure. | have a Bachelor's of Science fromChio
State University and a Ph.D. from Cornell University.
Q Ckay. What's your Bachelor's degree in?
Dai ry science.
When did you obtain that degree?
1984.
And your Ph.D.?
1995.
What was your --
Ani mal sci ence.

Ani mal sci ence.

o >» O >» O > O »

And can you give us an overvi ew of your

pr of essi onal career?

A. Yes. | have been a professor at Cornell now for
28 years. | currently lead the Dairy Program | think
relevant to -- the undergraduate Dairy Program and
relevant to this discussion, | also | ead the devel opnent

of a nutrition nodel called the Cornell Net Carbohydrate

and Protein Systemthat's a licensed technology. It is
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currently used to feed about 70% of the cows in North
Anerica -- or fornmulate diets for about 70% of the cows in
North Anmeri ca.
Q And ot her than academi a, are you otherw se -- do
you hol d any ot her enploynent or consulting rol es?
A No. | just advise a conpany.
Q |"msorry, just advise?
A |"ma scientific advisor for a conpany.
Q Ckay. And prior to joining academ a, did you --
were you enployed in any private capacity?
A. | was a district sales manager for an Al
cooperative.
M5. HANCOCK:  Your Honor, we woul d offer
Dr. Van Anburgh as an expert in animal science.
THE COURT: Yes. | find on voir dire the wtness
is qualified to testify as to animal science.
M5. HANCOCK: Ckay.
THE COURT: And what | can tell anything else in
this proffered testinony.
M5. HANCOCK: Thank you, your Honor.
BY Ms. HANCOCK:
Q Dr. Van Anburgh, would you m nd providing your
statenment and the presentation that you have before you?
A Yes. |I'mhere to talk about mlk and mlk
conponents and where cows are going, what | think cows are

going to do or what they are capable of.

So wwth that, I'll read. I1'mgoing to do this in
kind of a professorial way. | have slides, and |I'm goi ng
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to integrate the slides with ny talk. So if you want to
follow along, I'Il call them out.

There are three over-arching factors inpacting
mlk and m |k conponent yield in dairy cattle, and those
are genetics nutrition and the conbined effects of
envi ronment and managenent. NWPF-3-A and NWVPF- 3-B.

| will spend sone tine describing each one of
t hose factors and how t hey independently and
synergistically inpact m |k conponent yield, sonetines
i ndependent of mlk yield itself.

In other words, we have | earned that when we get
nutrient supplies, we say nore correct, we can -- we can
alter mlk conmponent yield in high-produci ng cows
i ndependent of changing m |k yield.

So historically, we used quantitative genetic

tools to identify animals within the popul ation that were

producing mlk or mlk conmponents in a nmanner that

characterized themas outliers. This phenotypic

observation was conbined with parent information and data

from contenporaries to nmake assessnents concerning the
genetic ability of cattle and possibly their ability to

transl ate that capability.

Wth this process, cows were identified, selected,

bred to highly selected and proven bulls to nake an
offspring. |If the offspring was a bull, then the

of fspring bull would have to grow up, cone of age for

senen collection, and then wait for daughters to calve in

and produce mlk, as we needed to follow that cycle again.
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A group of daughters would require productivity
nmeasurenents to determne if the offspring fromthe
pl anned mating carried the genetic capacity for increased
productivity. This |led to generation intervals of at
| east four to five years, so selection pressure for mlk
and conponents was greatly reduced because of that tim ng.

Today, we have genomi c selection, in vitro
fertilization, and enbryo transfer that can reduce the
interval to less than four years for phenotypic
nmeasurenents and two years for genomc testing of
newborns. Thus, the rate of genetic change due to these
technol ogies is accelerating the capabilities of dairy
animal s for increased productivity, including mlk
conmponent vyi el d.

And genom c sel ection provides rapid information
on the calf’s genetic capacity imediately after birth, so
the sel ection process can start very quickly once the calf
has been identified. And certain genes have been
identified, |ike DGAT-1 (diglyceride acyltransferase),
which is involved in the formation of triglycerides from
gl ycerol and fatty acids.

Not that everybody needs the biochem stry, but
it's inportant to know that because we know t hat gene
exi sts and we know where it is, that that's allowed for
i ncreased genetic selection pressure, and you can see sone
of that discussion on 3-C.

In attachments 3-D and 3-E, the mlk fat and
protein percents for Federal M|k Market Order 1 and 30
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are plotted. 1In those graphs we can see that over ten
years, the mlk fat percentage increased approxinmately 0.2
units, or about 5.3% This is true for both Federal Mk
Mar ket i ng Orders.

The seasonal effect on fat and protein percentage
is apparent in both graphs. Wat is also apparent is the
di fference between changes in the mlk fat and m |k
protein over the sane tine. Both fat and protein have
been highly selected in the last ten to 13 years.

However, we have learned it is easier to observe and feed
for increased mlk fat percentage and yield in dairy
cattle than it is for protein, which is why the percentage
of protein has not noved nearly as fast as the fat in

t hose two marketing orders.

The data on attachnment 3-F from Dr. Paul VanRaden
at Beltsville is useful. Above the diagonal are the
genetic correl ations between m |k conmponents and m |k, and
bel ow t he di agonal are the phenotypic correlations.

And you can see it's really interesting to ne that
the genetic correlations are obviously quite high; the
phenotypic correlations are even higher. And | think that
iIs inportant, that fat is correlated with mlk 0.4 where
phenotypically it is 0.62, suggesting that nutrition and
an environment can play a significant role in mlk fat.
And the sane holds true for protein, although the
correlations are high for both genetic and phenotypic
expr essi on.

But | think this data are useful because it hel ps
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us understand that we can breed for nore genetics, but
their environnment and nutrition are going to play a role
as to how those genetics are expressed. And | think we
have to keep that in m nd.

| think what's also relevant to this hearing and
t he forward-thinking about what has to happen with sone of
t hese adjustnents is what's seen in the graph in
attachnent 3-G  And quite frankly, this was a surprise to
nme when | | ooked at it, because as sonebody who's charged
with trying to figure out the requirenents of a cow, this
makes ne realize that we probably aren't doing our job as
well as we thought we coul d.

And why | say that is if you | ook at the graph, it
shows the change in sire breeding value for fat, we're
| ooking at fat here, from 1957 to 2021. And the sire
breedi ng val ue represents the relative change per year in
mlk fat yield. And you can see fromthe data that using
this range in time, it took 57 years to increase mlk fat
yi el d by 300 pounds using non-genom c sel ection, back to
the quantitative genetics, whereas since 2013 with genom c
sel ection, the change has been 154 pounds in nine years.
And at the current rate of change, a 300-pound change w ||
be achieved in 15 to 18 years, which is about six tines
faster.

Al right. So this is pretty inportant from ny
perspective as a biol ogi st because this tells ne that
knowi ng which nutrients to feed that cow to neet that

genetic potential is going to continue to change, and the
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anmpunt's going to change. Right. W have this great
capacity now for these cattle.

On attachnment 3-H a simlar observation could be
made for the sire breeding value of protein, and again,
the rate of change is alnost five tinmes nore rapid using
genom c sel ection, which neans a near exponential rate of
change with genom c sel ection and shorter generation
intervals for nost sires in the industry.

What this data points to overall is that with nore
nodern genetic selection tools |ike genomcs, |VF, and ET,
the rate of change is going to be highly positive and the
capacity for mlk conponent yield by Hol stein and Jersey
cattle will be quite high.

This next statenent gets ne in trouble sonetines,
but there is no reason to believe that Holstein cattle
cannot routinely be at 5% butterfat and 3.5% protein in
the near future and that now nost cattle -- nost Hol stein
cattle can easily achieve butterfat percentages of 4.2 to
4.6% with protein between 3.1 and 3.4. Jersey cattle have
simlar capacity for change; however, the conponent yield
will lag the Hol steins sinply due to mlk vol une.

The graph on attachnent 3-1 shows a nearly
100-year description of butterfat levels in the U S and
the rate of change since genom c sel ection took over in
the industry. This slide is inportant as it represents
all breeds. As mlk yield increased, the percentage
dropped, especially from 1950 to 1970. After 1970, mlk
fat was stable but |ower through to about 2012 to 2013,
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agai n the onset of genom cs.

Then from 2015 on, there has been a 0.25 unit
increase in butterfat. The drop from approximately 4% in
1950 took about 20 years; however, the increase back to
t hose pre-1950 | evels took only about five years, right,
denonstrating the power of genom c sel ection and sone
changes in how we feed cows.

There is a dietary fornulation relationship here,
and | can cone back to that if sonebody wants to ask.

Wi ch does lead to the role of nutrition in mlk
fat. And it is inportant and sonething that was
overl ooked for many years until the role of particular
fatty acids in mlk fat synthesis and depression were
identified. This is still an energing area of work, but
we now have a good idea of which fatty acids to avoid
feeding to not cause what we call mlk fat depression.

And for many years we overfed unsaturated fatty
acids -- fatty acids which have one or two doubl e bonds --
and those fats are toxic to runmen bacteria, so the
bacteria -- and so there are bacteria in the runmen which
wi || saturate and hydrogenate those fats.

Sonme of the internediate fats will negatively --
the ones that don't get saturated wll inpact the
producti on of de novo fat, which reduces mlk fat in a
condition we call mlk fat depression. Once this
phenonenon was fully understood by practicing
nutritionists, they began to reduce the feeding of these

unsaturated fats, which then allowed for an increase in
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mlk fat synthesis by the cow and an increase in butterfat
| evel s.

Some of the data on attachment 3-1 reflects this
situation from 1970 to about 2010 when there is a
noti ceable increase in butterfat due to the shift in
diets. Then in 2016, you can see the conbined effect of
di et and genom c selection for mlk fat in the increase in
mlk fat percentage.

The information on attachnment 3-J is background
i nformati on about how mlk fat is forned. |'mnot going
to go through that, but if sonmebody wants to know t he
bi ochem stry, we can cone back to it. How s that?

On attachnent 3-K there is a graph depicting the
effects of feeding particular fatty acids on mlk yield,
mlk fat yield and mlk protein yield. It is inportant to
recogni ze that we have | earned how to use particular fatty
acids to inprove all three outcones, and generally it is
cost effective to do so on a daily basis.

You can see in the figure that in the case of fat
suppl enentation, mlk fat -- mlk yield increases, and for
the nost part, mlk fat yield increases when feedi ng nost
of these dietary fats.

O interest is the last plot where mlk protein
yield is shown to marginally i nprove when feeding these
dietary fats. At first this seens counterintuitive that
feeding a fat would affect mlk protein; however, what
we've learned is that it's part of the regulatory factor

where fats will stinmulate insulin increases in these cows.
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Insulin will then in turn signal the manmary gl and to
i ncrease protein synthesis, and one of these outcones wl |
be nore m Ik protein yield.

Al right. So what we're learning is that we can
feed certain fatty acids and stinmulate a mlk protein
response i ndependent of a mlk fat response. And it's
quite intriguing as we get nore precise about sonme of this
i nformati on.

An overview of the process is found in attachnent
3-L, right, where one of the primary pronoters of mlKk
protein synthesis is energy, and the energy stinulates
insulin secretion, which in turn pronotes mlk protein
synthesis. So again, it's a coordinated event, typical of
nost functions in nmetabolism Again, the details can be
di scussed if anyone is interested, but it's inportant that
we recogni ze that energy and insulin are inportant drivers
of m |k protein.

And on attachnment 3-M there are studi es show ng
where we sinply infuse sone glucose and sone insulin and
saw increases in mlk protein up to 15% w t hout any
additional dietary inputs. R ght? And then we did add
sone am no acids, and we saw increases up to 28%of mlk
protein synthesis. And again, that was sinply due to
stimulation through insulin, again, an energy source, not
a protein source.

Al right. So the idea is that there is |ots of
ways to inpact mlk conponents, and as we get nore

sophi sticated in our understanding of this, it means we
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actual ly have nore capacity to do that.

Ckay. The data on attachnment 3-N di scusses
factors related to diet formulation and m |k conmponent
yield. In addition to understanding the nmechani sns
involved in mlk fat and protein production, with the
i ncreases in genetic capacity, the nutrient requirenents
for amno acids, fatty acids, and particul ar carbohydrates
are slowy changing, and as an industry, we are likely not
neeting all of themdue to a | ack of know edge or, a nore
practical thing, the cost of the ingredients.

Ckay. When we do a better job of fornmulating and
feeding a diet that neets the requirenents for these high
genetic capacity cattle, we observe significant increases
in mlk fat and protein percentage and yield. In many
cases, these increases in mlk fat and protein in Holstein
cattle allows themto yield conponents simlar to
hi storical Jersey cow m |k conposition, which is higher.

The table and i nformati on on 3-0O shows sone
hi storical data on the differences in conposition between
Hol stein and Jersey cattle. This was published in 1998
for reference. It is apparent that there is a significant
di fference between the breeds of cattle in fat and protein
per cent.

As described earlier, to inprove mlk fat, we want
the cow to produce or nake nore de novo and m xed fatty
acids, which are the fatty acids four to six carbons | ong.
I n sone research studies, we have been able to increase

mlk fat by up to 10% neaning going from4.2 to 4.7, and
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mlk protein by 8% going from3.1 to 3.35, while

mai ntaining mlk yield. Thus, there is significant
capability to use nutrition to inprove m |k conponent
yield, and we are not yet naking best use of that in the
i ndustry, again, due to a |ack of information and the
percei ved cost of the dietary ingredients versus the
benefits.

The graphs on 3-P from Dr. David Barbano show
where Hol stein cattle de novo and m xed fatty acids were
in 2019 versus what we observed in one of our recent
st udi es.

If you look at the left side of the graph, you
will see the regression line with the blue dots, and then
you are going to see that red |ine extended out beyond
that. So that red |ine extended beyond the bl ue dots was
our study.

And whil e we were conducting that study,

Dr. Barbano called nme and said, "Are you sure you are not
feedi ng Jerseys?"

| said, "No, they are actually Hol steins."

He said, "I don't believe you."

| said, "They are really Hol steins, Dave."

He goes, "I don't have any Hol stein data that
| ooks like that."

| said, "Well, we're getting better at figuring
out howto feed the Holsteins." R ght?

And for a conparison -- which neans, you know, ny

joke is if | can turn Holsteins into Jerseys, | should be
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able to turn Jerseys into water buffalo. Right? If
anybody knows anythi ng about water buffalo, they've got
10% fat, so we'll see where we can go with those Jerseys.

Anyhow, if we |l ook at the right side of that graph
on 3P, you can see where the Hol steins were ranking
relative to the Jerseys. They were in the top 50% of the
Jersey cattle in terns of their de novo and m xed fatty
aci ds.

Al right. So thisis -- to nme, this is very
telling because this tells us that we have a | ot of
capacity with our cattle once we truly understand their
requirenents. |It's going to take a |l ot of re-education to
get nutritions and dairy producers to understand that
this -- this new higher genetic capacity for mlKk
conponents is going to require diets that look a little
non-traditional. R ght?

So anyhow, the data clearly shows that the
potential for nutrition to inpact m |k conponents, and the
current industry hold-up is being able to denonstrate to
dairy producers and nutritionists that diet conposition,
especially am no acid bal anci ng, can have a profound
i npact on m |k conponent vyield.

To denonstrate that this is not only possible in
research data, there's data fromtw herds from Sout hern
Pennsyl vania that are on the attachment 3-O.  Again, the
i nportant aspects of this are that wth the updated
formul ation guidelines, the nutritionists were able to

maintain mlk yield and increase the mlk fat by 0.4 to
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0.5 units, which was a 9 to 12% i ncrease, and | ncrease
mlk protein by 0.3 to 0.4 units.
So, again, there's Hol steins producing 90 pounds
of mlk making Jersey conponents. And this was done
t hrough i nproved fornmul ati on using our nutrition nodel.
Again, this reinforces the capability of our
current dairy cows to produce nore conponents w t hout
increasing their dry matter intake, by sinply doing a

better job of neeting their nutritional needs with nore

how sonme ingredients can be used to enhance conponents.

Finally, the environnental effect is inportant to

and | don't nean environnent as in -- as in the
environmental inpact of dairy production, nore about sone
t hi ngs we have to consider relative to their housing and

who t hese ani mal s area.

continue to get |arger, which neans over tine facilities

attachnent 3-R and S shows the change in mature size of

to 2016. You can see that nmature body wei ght increased

300 pounds, which is a sizeabl e weight.

updating facilities and where we're not, you know, | can
tell you that Wsconsin has done a great job inproving

their facilities and reinvesting in barns. New York in

refined requirenment information and better know edge about

consider. As a consequence of selection for mlk yield --

As a consequence of selection for mlk yield, cows

need to be updated to acconmopdate these cows. The data on

cows at the Cornell University Research Facility from 1993

So if you think about it, in ternms of where we are
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the Northeast, not so nuch. Right?
So where dairy barns have been updated and cow

confort increased to accommpdate the cows, along with a

nyriad of other factors, |ike bunk space, water space, and

cooling, we can see greater productivity responses.

Thus, cow confort, lying tinme, and related factors

can be a limting factor for productivity, and although
not a driver of ml|k conponents |ike genetics and
nutrition, can be a limting factor for herds that don't
have the capacity to update.

In summary, cows have a trenendous capacity for
m | k conponent yields. It is likely that many Hol stein
cows in the industry are capable of 5% butterfat and over
3.5 true protein while maintaining yield. And Jersey
cattl e have paralleled capacity. | just don't have the
data for the Jersey cows.

The use of genom cs and ot her reproductive
t echnol ogi es i s enhancing that capacity faster than
nutritionists can learn to neet the updated requirenents.
W are not currently feeding the cows to neet their
capability for conponents.

Finally, housing, confort -- cow confort, |ying
time, and other tinme budget related functions will only
enhance the expression of their potential.

That ends ny testinony.

THE COURT: Ms. Hancock, direct?

M5. HANCOCK:  Your Honor, we'd submt himfor

cross at this point.
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THE COURT: Who has cross for this wtness,
besi des AMS?

M. English.

CRCSS- EXAM NATI ON
BY MR ENG.I SH:
Q My nane is Chip English, representing the M1k

| nnovati on G oup.

| had the privilege of starting with the Chicago
Mercantil e Exchange this norning on a subject that | knew
little about. And | amnot a scientist, so |l'm-- and
this is after lunch, so | really only have a coupl e of
guesti ons.
First, what is the Al Cooperative?
Artificial Insem nation Cooperative.
Not artificial intelligence, let's be clear.
No. No. No.

> O >

Q Wuld it be fair to say this is the first tinme you
have testified at a Federal M|k Marketing O der?

A Yes.

Q Wuld it be fair to say that before you prepared
for this hearing -- I nean, | don't know, how nuch have
you studi ed Federal Orders over the years?

A. Not to the degree that you have.

Q Yeah, well. And I don't have a science degree,
agai n.

Just a couple of questions. On the bottom of
page 1, you reference the capabilities of dairy aninals

for increased productivity, including ml|k conponent
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yi el d?
| ncreased productivity would al so nean nore
mlk --
A Yeah.
Q -- for --
A For nost people that includes nore mlKk.
Q Yes. Ckay.
A VWhich is also true.
Q Yes.
Looking -- well, let nme go first to page 3 of your
Power Poi nt, which is Exhibit 97, or 3-C
A Yep.
Q And the bottom separated bullet point: "MIKk

protein is nore conplex and tightly tied to | actose
synthesis and energy sensing by the cow so nore difficult
to nove."

What does that statenent nean?

A. Yeah. So if you look at -- if you look at -- one
of the things that I"'mtrying to get across there is that
the liver recognizes nutrient supply, and in response to
the nutrient supply will produce things |like IG-1 or wll
redirect nutrients in coordination wth the brain and sone
ot her organs to ensure that certain functions are taken
care of.

So, for exanple, IGF-1 is one of the major
pronoters of mlk synthesis. It is sensitive to energy,
so the first pronoter region is sensing energy, sonething

| i ke propionate and gl ucose, but there's a second pronoter
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region in the liver that's sensitive to am no acids.
Ri ght ?

Which what | nmean by that is, is that when you
have a cow in good positive energy balance and she's
eating a good diet and she's nmaking a | ot of propionate
and converting glucose, the liver will sense that and w ||
produce nore 1G-1, which will stinulate nore productivity
fromthe manmmary gl and and redirect nutrients to the
mamary gl and.

On top of that, if you were to supply the
appropriate amno acids that would better neet the
requirenments for mlk protein or mlk fat synthesis, the
liver will also recognize that, send out nore 1G--1 to
accomodat e the recognition that there's nore nutrients
there to produce nore product. Hi ghly conpl ex.

Q Al right. So what I'mstruggling with i s what
role does lactose play in this sense, tied to | actose
synthesis? |I'm-- I'm-- Doctor, | really -- | really --

A. Right. No, no, no, no.

Q -- avoided all the science classes in college.

A So mlk protein, if you ook at -- if you | ook at
t he biochem stry of mlk protein synthesis and | actose
synthesis, they tend to go nore in parallel. And if you
were to look at -- and you guys that study the m |k market
see this, mlk fat is highly variable, but mlk protein
and mlk lactose are highly correlated and nore tightly in
relationship. And that's just sinply how the cow produces

those two. | don't want to get into those pathways.
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Q All right. So would that nean -- does that nean
what you are saying is, when the cow produces nore
protein, it produces nore |actose in the m|lKk?

A No. No.

Q That's not part of --

A. They have historically been tied together, and we
t hought that's how it worked, and it still does. But what
we're learning is, as | was trying to point out in sone of
these | ater pieces of evidence, that we have now fi gured
out how to supply sone of these nutrients in a way where
| actose is only going to respond based on the anount of
gl ucose that's being supplied to the cows since glucose is
going to be converted to |lactose. But that when we do a
better job of understanding the am no acid requirenents
per unit of energy intake, that she will respond with nore
mlk protein or mlk fat output while holding that |actose
const ant .

Q Ckay. So the | actose doesn't go down, but it's
not goi ng up.

A. It is not going up.

Q Nonet hel ess, if we | ook at page 15 of Exhibit 97,
NVPF-3-O the percent of lactose that's in mlk renains
hi gher, say, than protein, correct?

A. Yep. 4-point -- depends if you want to do it
anhydrous or not. But, yes. It is not the percentage, it

is the anmount.

Q So, please, it's not --
A. So the lactose is the -- lactose is the nmjor
TALTY COURT REPORTERS, INC. 938
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change in percentage, and if it does, you are probably not
nmeasuring it right. Right? So you are not going to
change the percentage, which you -- the nore you produce,
the nore mlk vol une you have.

So the percent is sonewhat irrelevant. It's that
how many pounds or how many grans of |actose are you
producing, and that's going to be directly related to the
anount of mlk production you are going to see. \Wereas
what we have learned is we can uncouple that relationship
with our better understanding of am no acids requirenents
and fatty acid requirenents and hold that |actose yield
constant while getting the cowto be nore efficient by
putting out nore conponents.

Q Nonet heless, it is still held constant, correct?
A. Lactose is always going to be about 4.78.

MR. ENGLI SH:  Thank you, sir.

THE W TNESS:  Sur e.

THE COURT: Additional cross, other than AMS?

AMS, your W tness.

CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon

A Hi .

Q |"mkind of |ike M. English and stayed away from
science classes. So | do appreciate the | esson. And
generally, | think I followed al ong on what you were
sayi ng.
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| did have a question. | think there's been a
line of questioning, and I'm-- | don't think you were

here | ast week, but in discussion of conponents and the
desire for handlers to get increased conponents in the

mlk. And so | can clearly understand why farnmers are

2023

trying to increase the conponents in their mlk production

and then get paid on those.

But do you have any information on -- fromthe
processors or the manufacturer side and their desire to
get increased conponents in the mlk that they purchase,
or is that not kind of your specialty?

You have to say no for the record.

A. Yeah. So -- so the only -- so the answer -- the

real answer is no. That's not where | spend ny tine.

Right? M tinme is spent trying to figure out how to nmake

a cow nore efficient --
Q Ckay.
A. -- per unit of intake.
The only comment | have ever received froma

cheese producer, nostly a cheddar producer, was that if

you can't figure out how to get the protein to increase as

much as the fat, | mght have to skimmnmy mlk. But that's
the -- that's as -- that's as far as nmy processor
know edge.
Q Ckay. And do you think there's sone kind of,
like, top Iine Ievel that eventually will be reached?
A. No. | don't -- not at the rate of change that |

see right now.
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Q

Ckay. | think we had one just technical thing for

the record. On page 3 of 4, at the bottom you reference

NVPF 3-O and then | believe that should be -Q So | just

wanted to -- you talked -- and this is the page that's on

the research fromtwo herds in Southern Pennsylvania, and

| think that's page Q and | just wanted to nmake sure the

record was cl ear

A
Q
A
Q

Pr obabl y.
It is the first sentence of the --
Yes, | see it. Yes, it should be Q | agree.

It is the first sentence of the very | ast

paragraph in --

A

> O > O

| woul d

Yep.

-- on page --
That should be Q
Ckay.

It is referring to those Pennsyl vani a herds.

M5. TAYLOR. That's it. Thank you so nuch.

THE W TNESS: Thank you

THE COURT: Redirect?

M5. HANCOCK: Your Honor, | have nothing further.
of fer Exhibits 96 and 97 into evidence.

THE COURT: Any objections?

Exhibits 96 and 97 are admitted into the record of

t hi s hearing.

(Thereafter, Exhibit Nunmbers 96 and 97 were
mar ked and received into evidence.)
THE COURT: Thank you, Doctor.
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M5. HANCOCK: Thank you.

THE W TNESS: Thank you

THE COURT: You may stand down.

Next W tness.

MR. ROSENBAUM St eve Rosenbaum for the

| nternational Dairy Foods Association. W call M. M ke

Br own.

THE COURT: Pl ease raise your right hand.
M KE BROMN
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON

BY MR. ROSENBAUM

O

o >0 >» O >» O »

Coul d you pl ease state your nane for the record?
M chael Brown.

And, M. Brown, where are you currently enpl oyed?
| nternational Dairy Foods Associ ati on.

And what is your title there?

Chi ef econom st.

And how | ong have you held that position?

Si nce January of this year.

And coul d you pl ease take us back in tinme to cover

t he various positions you have held in the dairy industry

during your career?

A

1987,

|'"d be happy to.
| went fromworking for a cooperative extension in

went to work for National M|k Producers for four
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years --

(Court Reporter clarification.)

THE WTNESS: | worked for National M Ik Producers
Federation for four years as an econom st. After that, |
wor ked for a private consulting firm before going to
National All-Jersey, where | worked for ten years, working
nostly with cheese plants, on yields, yield assunptions,
calculating their yields fromtheir conponents in their
pl ant, and al so, advocating for expansion of multiple
conponent pricing in Federal Orders, including the Federal
Order Reformwhich | was very involved with

After that, | went to work for Dairy Gold as a
di rector of nenber services where | worked with producers,
as well as -- as mlk buyers, selling themraw mlk. And
also -- also, working with risk managenment prograns, other
producer incentive prograns along the way and nmanagi ng
their field staff.

In 2007, | went to work for d anbia -- who was at
that tinme G anbia Foods, nowit's 3 anbia Nutritionals --
based in Twwn Falls, Idaho, and | was director of
econom cs and policy. A lot of ny tine there was spent,
again, with plants and yields, determ ning val ue of
conponents within plants to devel op a paynent program for
producers to nake updates.

| also dealt with regulatory things |ike Federal
Orders, and then also did a lot of work with risk
managenent and creative risk nmanagenent solutions for both

d anbi a's producers, as well as sone of their end product
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cheese custoners. And then that's the one place where
did sone work on international trade as well. And, boy,
that's an interesting place to be.

Left there in 2015 to work for Kroger. | got
hired as director of dairy supply chain, where | managed
the teamthat purchased all the dairy products for
Kroger's 15 mlk and ice creamplants, as well as their
two cheese packagi ng plants. Again, did policy work
there, risk managenent work there, and -- and basically
made sure the plants had their products and nade sure the
Kroger brand products in the stores net needs and were
conpetitively cost. W also managed t hose purchases.

So |I've kind of went fromthe cow to the consuner
in nmy career.

Q Al right, sir. And in these positions, did you
have experience in analyzing the inpact of public policy
on dairy plant and dairy industry econom cs?

A. Every single one, yes.

Q And have you been called upon to testify at other
Federal Order hearings on those issues?

A Yes, | have.

Q Ckay. And how many occasi ons?

A 2000, 2006, '7, and this one. And the -- all the
ones dealing with yields and pricing. But also was very,
very involved in the informal rul emaki ng portion of
Federal Order Reformin the late '90s. Wrked and
actual |y devel oped the original set of fornulas that were

used to price -- price mlk. 1In fact, they were conpleted
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in a Super 8 in Wsconsin before a Jersey dispersal.

Q Alittle | ouder

A. Ckay. | -- | actually wote the first set working
with university folks. And then ny understandi ng of
cheese yields, we wote the first set of Federal O der
conponent fornulas and worked with USDA to fine tune
t hose, and they were adopted as far as Federal -- part of
Federal Order Reform So very actively invol ved.

Q And by "Federal Order Reform" are you referencing
the new set of regulations that cane into effect in 20007

A That is correct.

Q And focusing on nultiple conponent pricing, tel
us a little nore about what your experience has been on
t hat subj ect.

A. Well, a lot of ny career has been spent -- at
Nat i onal Jersey, give you a little background where |
spent ten years of ny career, is an organization that
advocates for pricing mlk and conmponents, but not just
regul atory-wi se, but working with plants to build
i ncentive prograns to get the kind of mlk that maxim zes
the margins in their plants. |In fact, that was the --
that was the original work of All-Jersey, along with
marketing All-Jersey mlk. Used to be a big mlk
mar ket i ng program

So there, and then every place |I have been, when
you are trying to figure out what the regulated price is
of your mlk and of your conponents versus what its val ue

is in your plant, hel ping people -- hel ping ny enpl oyers
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understand the true val ue of conponents as they nove
through a dairy plant, so they know whet her they are
payi ng the right price for them

Q And farm costs and econom cs, where have you been
i nvolved in that?

A Well, before | worked at National MIlk, | was a
farm extensi on agent in Upstate New York. So worked --
worked with farmcosts there.

And t hen throughout ny career, | worked on farm
costs. D d an analysis early on wth rBST in
profitability. That was when | was at National MIKk
Producers Federation. And particularly with Dairy Gold
and with d anbia, worked with producers -- and al so
Al'l -Jersey, on farm budgets, on risk managenent
opportunities. And, again, a big part of a successful
ri sk managenment programis dairynmen need to understand
their costs, so we would work with them on that.

And then | did a | ot of regional conparisons of
productions costs, at Ganbia in particular, as we're
| ooki ng where -- where mlk was nost efficiently produced.
So | would collect -- collect cost data from basically
across the country, and we'd try to equate it in a format
and make conparisons. That was -- | did that every year.
That was a regular part of ny job.

MR. ROSENBAUM  Your Honor, at this point I would
li ke to have M. Brown recognized as an expert in nultiple
conponent pricing, dairy product yields and val ues, farm

costs and econom cs, risk managenent, and the inpact of
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public policy on dairy plant and dairy industry econom cs.

THE COURT: Any objections?

| find this witness qualified to speak -- to
testify as an expert to those topics.

MR. ROSENBAUM At this point | would Iike to have
mar ked the two exhibits that -- that M. Brown has. One
is designated as | DFA Exhibit 4, whatever the next nunber
i's, your Honor.

THE COURT: The next nunber is 98 by ny notes.

(Thereafter, Exhibit Nunmber 98 was marked for

identification.)

MR ROSENBAUM And the other is |IDFA Exhibit 5,
which | guess we'd ask to be marked as Hearing Exhibit 99.

THE COURT: So marked for identification.

(Thereafter, Exhibit Nunmber 99 was marked for

i dentification.)

BY MR ROSENBAUM

Q Now, M. Brown, is Hearing Exhibit 98 your actua
witten testinony?

A It is.

Q And given its length, thankfully, you are choosing
not to read the entire thing into the record; is that
right?

A. Especially this late in the afternoon. | think I
woul d be booed out of the room So that's -- yeah, so
we're going to do a sunmary.

Q Ckay. |Is Hearing Exhibit 99, which you have put

up on the screen and whi ch we have handed copies out, is
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t hat a Power Point that goes through the nost fundanental
i ssues that you address in your witten testinony?

A Yes, it does. And -- and what it does, it allows
us to basically cover what would be nore than an hour to
read in a summation format, but it covers all the sane
I ssue.

Q And to the extent that there are nunbers, figures
of various kind in Hearing Exhibit 99, the Power Poi nt
presentation, is there nore detailed information regarding
t he cal cul ati on and derivation of those nunbers in Hearing
Exhibit 98, your witten testinony?

A. There is. And there's al so four appendi x itens
that refer to some -- of how the cal cul ati ons were
conpleted and refer to the data that was used to calcul ate
it.

Q Al right. W're now | ooking at page 2 of your
Power Poi nt presentati on.

And does this basically sinply attenpt to
summari ze Proposals 1 and 2?

A Yes, it does.

Q Ckay. And those -- and those proposals would
sinply increase the skimm|lk conponent factors based
upon -- by changing the assunptions in the Cass Ill and
|V formulas for nonfat solids, protein, and other solids;
is that correct?

A That is correct.

Q Ckay. And then if we go to the next page, which

is page 3, is this sinply a description of your
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under standi ng of the information upon which the proponents
of Proposal 1 and 2 obtained information relating to the
| evel s of those conponents?

A. Yes. And we heard in testinony, | actually went
back and cal cul ated wei ghted averages, and it does i nclude
all of the data. Both the estimates as well as the actual
dat a.

Q So that we're |looking at -- at -- now we're going
to -- go back one -- yes, thank you. Thank you.

So we have various information regarding the
concurrent conponent levels in skimmlk in the Federal
Order system correct?

A That is correct.

Q Al right. And so let's go to the next page, and
basically |I think you' re intending here just to orient the
di scussion. The first thing you are going to tal k about
is what inpact, if any, Proposals 1 and 2 would have on
Class Il, IlIl, and IV pricing in the seven multiple
conponent pricing orders, correct?

A That is correct.

Q And just to orient ourselves, once again
Proposal 1 and 2 in all cases would seek to increase the
current assunptions regarding protein, nonfat solids, and
other solids in farnmer m|k?

A. In skimmlk, that is correct.

Q Skimm |l k. Thank you for that clarification

Al right. So let's go on then to the next slide
and tell us what -- what you're saying here and what the
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basis is.

A Vell, this refers several tines in -- in the
testinmony so far, mlk -- multiple conponent pricing
order m |k val ues enconpass 89% of the total order mlk
marketing in 2022. And | think because it's already
priced on conponents, Proposals 1 and 2 would have no
i npact what soever on Class |l and IV handl er obligations
or producer receipts for Class Ill and IV mlk in the
seven MPC orders.

Q And that -- I"msorry, and just to clarify, that's
because in those orders handl er obligations and producer
recei pts are based upon actual conponent |evels, not upon
assuned conponent levels; is that correct?

A. It's based on actual pounds of conponents as
measur ed.

Q And have you also determ ned that there is a
slight inmpact on Class Il fromthe proposal ?

A. Yes, we did, and it was a bit of a surprise. |
went back and | ooked at the proposed | anguage. Basically,
because you raise the factor in Cass Il, which uses the
nonfat solids factor of 9.41 in the proposal versus 9, it
of course raises that base level of -- of Cass Il skim

But then you add the $0.70 to it to give you that tota

val ue.

Wel |, when you divide it back out, because in
Class Il you determ ne the nonfat solids value fromthe
total Cass Il skimprice divided by that reference
solids, soit's 9.41. It varies because you are dividing
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in one case $0.70 by 9; in the other place you are

dividing it $0.70 by 9.41, so it gives you a slightly

different -- slightly lower nunber. It is not big, but it
is |ower.

Q Ckay.

A. That's how we interpreted the -- the | anguage.

Q | take it that inpact is not itself a najor matter

of concern either way?

A. No. No. It -- it doesn't really make a whol e | ot
of difference.

Q So if we go on to the next slide, slide six, |
t hi nk maybe you have covered this al ready, but just
summari ze, you know, your views as to the effect of
Proposals 1 and 2 on Class II, IlIl, and IVin the nultiple
conponent pricing orders.

A VWll, no -- no effect on Ill and IV and very
negligible on Il1. But what they really do is that
manuf acturers of those products are paying prices for
conponents that are either relating to the yield
conponents in that class fromthe Cass Il products that
may be used to make those products in Cass Il. So they
are very nmuch val ued based on the value to the processors,
what the products he can namke, and, of course, producers
are rewarded that back on -- based on the Cass I
conponents in the current seven Federal Orders that have
conponent pri cing.

The other thing would be there is no determ nation

inl and Il on any -- on determ ning handl er obligations
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of producer receipts with respect to Cass Il, IIl, and
| V. They essentially alnost the sane.

And again, the pricing |l evels, why conponent
pricing works well, is that pricing | evels automatically
adj ust as conponent |levels change. So if a mlk supply is
hi gher or lower in conponent and you are nmaki ng a product
and manufacturing that's made out of those conponents, you
pay according to what the expected yield would be.

Q So fundanmentally, is |IDFA satisfied with how
paynents are handled for Classes Il, Ill, and IV in the
mul ti pl e conponent pricing orders?

A. Yes. And our nenbership is very supportive of the
conponent pricing on those orders.

Q And Proposals 1 and 2 don't propose to change that

in any neani ngful way, up or down?

A No. Really not in a significant way.
Q Ckay.
A. W don't see any negative inpact at all

Q And once again, 89% of the mlk in Federal Orders,

they're in those seven nmultiple conponent pricing orders,

correct?

A That is correct.

Q Al right. So --

A 89%

Q So let's nove on, then, to the next topic, which
is the effective Proposals 1 and 2 on Cass IIl, Ill, and

IV in the four fat/skimorders.

Now -- and go to the next page and tell us what
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the i npact of Proposals 1 and 2 would be on those four
or ders.

A. Well, we're going to followthis with the chart.
But Proposals 1 and 2 would have direct effects on the
price paid for Aass Il, Ill, and IV in the four fat/skim
orders. That is, of course, because the nmultiplier
factors have changed from3.1, 5.99 to 3.39, 6.02, and
9.41, so they are higher, so the skimvalues are higher.

The i ncrease per hundredwei ght ranges from40 to
$0. 80 per pound depending on the class. [I1ll is the
hi ghest; Il and IV are both at 40. And then we estinmate
that the total inpact based on 2022 utilization of mlKk
and -- and whey based on farnmer paynents based on the four
cl asses, were about $33 million total using farmers'
solids utilized in the classes to cal culate that nunber.

Q Ckay. Before you go on, so does that -- is that
reflect an annual increase?

A Yes.

Q And is that an annual increase in how nuch
processors would have to pay for the mlk that they obtain
in those four orders for use in Classes Il, Ill, and |IV?

A This would be -- this is the m ni mumregul ated
price that they woul d be expected to pay, yes.

Q And that would go up by about $33 million
correct?

A Yes.

Q Ckay. And if you turn to the next slide, please.

Tell us what you are show ng there.
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A. Ckay. A couple slides. The first one off to
the -- kind of off to the left, again, | think you have
all seen this or sonething very simlar to it before. It

is what the skim adjustnments would be for Classes |1, 111

and IV. | did recalculate them nyself using USDA
exhibits, and they are notated in the -- in the full
t esti nony.

You can see that five-year average, $0.40 for I
and IV, 80 on Ill. Slight increase in SNF for C ass |
because of that divisor of the $0.70.

The one off to the left -- the right, excuse ne,
is the inpacts, where there are inpacts, on C asses II,
11, and IV. O course, in the multiple conponent orders,
Cass Il skimdoesn't make a difference because they don't
pay on skim There's a slight decline in SNF due to
the -- again, that divisor changing. Again, no change in
1l and IV. They are already at conponent placing.

And in the orders of multiple conmponent pricing,
again, based on utilization, you can see skimincreases by
about 9 mllion; Cass IIl, about 15.8; Cass |V, about
8.2, which adds up to the $33 million inpact on regul ated
m ni mum pri ce.

Q And -- and this would be a result of Proposal 1's
proposal to increase the assuned conponent levels in the
mlk going into Classes Il, Ill, and IV in the four
fat/skimorders; is that correct?

A Yes, that's right. It assunes those |evels on al

m K.
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Q Ckay. And --

A And the skimfactor.

Q And is that -- that's basically -- is that
fundanental |y the question, whether that's an appropriate
assunption?

A That -- yes. |It's a huge question.

Q Al right. And so why don't we go on to the next
page, which is slide ten.

A. And that is the increase is conpletely unrel ated.
Now, there is certainly a relationship, kind of Iike the
talk we just had on lactose. But it's -- it's going to
vary significantly fromthose assuned | evels. They may be
hi gher; they nmay be lower. But we don't expect themto --
to -- you can't assune the four fat/skimorders have the
sane |levels, and we'll talk about that. Part of it's
heat, part of it's about incentives to nake conponents and
best pricing, but there's reason to believe that they
woul d be different, and we found sone evidence that that

is the case.

Q Ckay. Did you discover actual evidence regarding
the -- sone or all of the conponent levels in -- in -- in
the areas -- geographic areas covered by the four fat/skim
orders?

A Yes, we did.
Q Ckay. Wiy don't you go on to the next page and

tell us about that.

A The best data we found was from DH A.  That's been
mentioned several tinmes. | think a ot of you are aware
TALTY COURT REPORTERS, INC. 955
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of the HHA. How do they inprove the associations that --
basi cal ly, they nmanage cow records. They evaluate -- they
go to farns, collect weight, collect sanples for
conponents. And then they conpile those in records. Al
the tal k about genetics we just had is based on DH data.
In fact, even the genom cs benchnmarki ng, when we're doi ng
gene marking, DHA is the reference data that people use to
do that.

That was nmanaged by USDA up until maybe 15 years
ago or so, and nowit's run by the Council on Dairy Cattle
Br eedi ng.

(Court Reporter clarification.)

THE WTNESS: 20 -- and we | ooked at -- we | ooked
at all that data by state. W conpiled that based on nost
the utilization of mlk in the state wwthin a Federa
Order.  And based on those -- on that information, we --
the recorded lactations, the total mlk, represented about
62% of the total Federal Order value. So it's a very
| ar ge dat abase, a very large piece of data.

BY MR ROSENBAUM

Q Ckay. So let's go to the next page, page 12, and
tell us what your exam nation of the DH data reveal ed by
conpari ng what Proposals 1 and 2 would assune as to the
| evel s of nonfat solids versus what the DH data suggested
woul d be the actual |evels.

A Again, we evaluated all four Federal Orders
differently, and the levels do vary. DH A reports true

protein in fat and mlk, just like the proposal. W took
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in the mlk based on the fat test for that market to cone
up wWith a true protein in skim And they are certainly
hi gher than 3% but they are also -- or 3.1, but they also
vary a lot. Florida is the |lowest; Arizona is the

hi ghest. Arizona has nore manufacturing, so that's naybe
not a surprise, even though it is a skimorder. And the
wei ghted average is 3.25, so about .14 belowthe -- the
MCP average and the wei ghted national average.

Q Well, just so we're clear. The Proposal 1 would
assune and would, in fact, inpose paynent obligations
based upon that assunption of protein percentage in skim
mlk in the four fat/skimorders of 3.39% correct?

A That is correct.

Q Now, do any of the four fat/skimorders, in fact,

have that protein --

A No.

Q -- level?

A. No. They are all -- they are all bel ow

Q And -- and the current fornula assunes 3.1%
protein?

A That is correct.

Q And so Florida, for exanple, is only a sm dge
above the current fornmula and materially below the 3.39%
correct?

A That is true.

Q And if you look at all four orders, skimfat

orders conbi ned, their weighted average is 3.25, correct?
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A That is true.

Q Which is only roughly hal fway between the current
assunption and what Proposal 1 would attenpt to assune,
correct?

A W woul d say a point and a half bel ow the 3. 39,
roughly, yes.

Q Ckay. And then when it conmes to total nonfat
solids, the proposal would assune, and woul d require your
menbers to pay on their acquiring mlk for Class IIl, I,
and IV in the four fat/skimorders, that total nonfat
solids were 9.41% correct?

A That is correct.

Q And you have stated here that, in fact, based upon
the DH data, the predicted nonfat solids is 9.25%
correct?

A That's true. And let ne elaborate on that a
little bit, because | did a regression on all nonths of
m | k conmponent data back to 2000 that USDA had, and did
not only correlations, but did |inear regressions. And
linear regression in Excel makes us all | ook smarter than
we are, but they are pretty amazing what's related and
what's not. And the highest relationship by far is
bet ween protein and SNF. Again --

Q Spel | out what SNF neans.

A Oh, yeah. Sure. SNF, solids nonfat, nonfat
sol i ds.

Q Just so we're clear, solids nonfat --

A. s the sane --
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Q -- is the sane thing as --

A -- as nonfat solids.

Q -- nonfat solids?

A |"ve got to change ny -- | have been using SNF for

too | ong.

So nonfat solids, again, the R squared is over
96% and that predictor is very, very high. The reason it
is very high is because other solids variance is very
smal | conpared to the other conponents of mlk. It's
pretty well fixed.

Dr. Van Anburgh tal ked about howit's involved
with osnotic balance in the cow, and that is the case.
That's why it doesn't vary a whole lot. So when you do
t hat based on the conponent levels we had, it predicts
nonfat solids of 9.25, which is really consistent with
what you woul d expect with a 3.25 protein average. So it
is -- it is belowthe 9.41.

Q Ckay. Now, let's go to the next slide and talk

about whether this was -- these results were surprising to
you or not.

A They weren't. |'ve worked in enough markets and
w th Kroger bought mlk in enough markets to -- to know
that there certainly are differences. And -- and there's

really a coupl e reasons.

One of the biggest ones is market signals, and
that is MCP orders directly pay farnmers for hi gher nonfat
solids levels, so you woul d expect that those farners

woul d feed and genetics and breed and nanage for higher
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conponents, because they get a direct econom c incentive.
Fat/skimorders certainly pay for fat, and fat's

beconme nore valuable as a share of the mlIk price. W
heard that fromour farnmer witness on Friday. But that's
what they pay for. They don't -- they don't pay for
others. So there's less incentive for a dairy producer in
those four orders to nmake protein, unless there's a
private programthat nmade for sone mlk be offered at
sonet hing outside of the regulated m nimum pri ce.

Q Ckay. Let's go to the next slide. And you have
tal ked about how, in general, the actual nonfat solids
|l evels are lower in the fat/skimorders than in the MCP
orders and why that happened.

In -- in the proposal, would the assunptions as to

nonfat solids |evels be uniformthroughout the year?

A No, they are not. They never are. There is
seasonality.

Q No, no. |I'mtalking about in the formulas. Wuld
the --

A. Ch, the fornmula is absolutely the sane. Yeah. It
is pounds tines the val ue, yes.

Q Ckay. And so would that nmean that, essentially,
if Proposals 1 and 2 were -- or 2 were adopted, there
woul d be an assunption as to protein, nonfat solid, other
solid | evels, which would apply year round, correct?

A That is correct.

Q And is that how it works in the MCP orders, or no?

A. It is not. And yield is very significantly, | can
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tell you that from personal experience as well. It's one
of the reasons before we had regul ated protein pricing, we
had a lot of plants that Jersey worked with putting in

i ncentive prograns, which would -- again, you would have a
base, and they would nove as the year -- up and down

t hrough the year.

Q And so in the MCP orders, does the paynent
obligation go up and down as --

A. Absol ut el y.

Q Let ne finish.

-- as the actual nonfat solids |evels go up and
down?

A. Yes, they do. \Whether it's protein or nonfat or
ot her solids, they do.

Q Every -- every nonth, they go up and down?

A Yes.

Q Al right. And tell us why that matters since
that is not how things would work if Proposals 1 or 2 were
adopt ed.

A. Well, it's kind of the fallacy of an average. |
nmean, average? |If your conponents average the nationa
average, on average that is what it's going to cost you,
assum ng you produce the sane anount of m |k every nonth.

(Court Reporter clarification.)

THE WTNESS: But, basically, yields do vary
significantly. |If you take the Federal Order conponent --
product yield fornmulas, and just sinply | ook at yield, not

at component val ue, what you find, that on -- in the case
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of cheese, the yield varies by .8 -- .8 pounds from | ow
nmonth to high nonth as far as cheese -- cheese yield in
that nmeld. Interestingly, fat and whey cream doesn't vary

a whole lot, but the yield does. And then, roughly -- a
little smaller for -- not a lot of change in whey; you
know, the solids don't vary a lot. Nonfat dry mlk,
think it is .28 pounds.

So if you're in a cheese market, and say the
market is $2, use a sinple exanple, the value of that mlKk
is going to vary by the value of the cheese that's nade
m nus the manufacturing allowance. So in this case, in
the $2 market, it would be -- it would be $1.80 for the
cheese and .8 pounds -- | nean it would be -- $1. 80,

.8 pounds of $1.80 is $1.44.

So it can be very, very significant the difference
bet ween nont hs.
BY MR ROSENBAUM

Q Ckay. And -- and is that a defect in the proposed
assunption of a steady, unchange -- unchanging | evel of
nonfat solids?

A | think it is because your yields do vary. And
it's one thing to say you will make it up six nonths from
now, but when you've got to pay the banker and pay your
producers in a certain nonth, it can have a significant
impact. $1.44 is a |lot of noney.

Q Ckay.

A. And so it can. And, again, it doesn't send -- to

the buyer of mlk or to the seller of mlk, it doesn't
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fairly value mlk what it is really worth. |t doesn't
reflect that change in conmponents |i ke conponent orders
do.
Q Al right. Let's go to the next slide, please,
which is 15. Can you just briefly tell us what that is?
A Yeah. This is ny cooperative extension eye chart.

2023

There's lots of data on this chart. And this is reprinted

both in the slides and also in the witten testinony.

Basically what this | ooks at are the yields,
agai n, based on all Federal Orders of conponents. | used
the ones that had actual nunbers, although the annual

averages, as we know, work out about the sane.

When you ook at this, what you will see -- and
t hese are sinple averages, they are not weighted -- but
what you'll see when you get over to the product yields

off to the right, the last four colums, is the predicted
yields fromthose products, the fornulas are at the

bottom They'll look famliar to anybody who's worked

with Federal Order fornul as. It shows those variations in

yi el ds.

For exanple, on -- on cheese yield, based on those

averages, you would be between 10.82 and -- and 10.07, and

you woul d have a .75 difference in range -- excuse ne, not
.8. Wiey is not alot. W said whey -- other solids test
doesn't vary a whole lot. SNF, .26 in -- and that's a
fat -- and whey is, again, the sane. So the variation is
really in nonfat dry mlk, which is, of course, how we

price nonfat solids in cheese yield, which is a function
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of protein value, although there's added value of -- the
value of fats included in that -- in that nunber.

Q So is -- are these the nunbers that back up the
previous slide?

A Yes.

Q Ckay. So if you go to the next page 16, what's --
what's your conclusion regarding whether it's appropriate
to change the assunptions regardi ng nonfat solid | evels
for the four fat/skimorders?

A Wl |, based on what we were able to uncover on
finding a | arge dataset that covered mlk within those
four orders, and based on what we know on the seasonality,
that it would often require people to overpay for mlKk
used in the four fat/skimorders, and particularly in
t hose nonths where the tests are even lower. So it would
cause an over paynent.

|f those -- if those markets want to be paid on
conponents, they should adopt MPC. If the plants would
like to be paid -- would like to buy their mlk on
conponents, they can also -- they can al so ask for
mul ti pl e conponent pricing. And it would put themon the
same foot on per unit cost of conponents in their
manuf acturing plants as in the other seven MCP orders.

Q Ckay.

A Basi cally make them all equal.

Q All right. W have been tal king so far about the
i npact of the proposals on Cass IIl, Ill, and IV: First

in the MCP orders where there was no inpact, and second on
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the four fat/skimorders where you have just got through
descri bing the inpact.

Let's nove on now to the next slide, which is
slide 17, and tal k about the inpact of Proposals 1 and 2
on Cass | skimin all Federal Orders. And go to the --
if you could go to the next slide.

A Yeah. It would -- | think as has been
denonstrated in earlier testinony, Proposals 1 and 2 would
increase Cass | prices in all 11 Federal Orders based
upon increased levels of skimmlk solids used to
cal cul ate the skimvalues, but in the case of Cdass I, no
correspondi ng i npact on product vyield.

Q Ckay. So let's just -- just delve into what that
means a bit.

If -- if you are nmaking a Cass II, III, or IV
product, so that would be cheese, nonfat dry mlk, ice
cream do higher skimmlk solids have a benefit to you as
a processor?

A. They do. In fact, anything you nmake in IIl, 111
and 1V, with the exception of nmaybe cream you know, I|ike
hal f and half, you are basically taking noisture out,
whether it is butter, whether it is -- whether it is
powder, whether it is cheese. And so the conponent itself
determ nes the yield, not the value. That's what nakes
manuf acturing val ues so different because it -- it is --
yield is based on those fat and ski m conponents in the
m | k.

Q Ckay.
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A. And Cass I, there is no -- it's not even legal to
adjust it. So you are -- if you have a hundred pounds of
skim you are going to get the sane nunber of gallons of
mlk as you would if you had -- no matter what the test
| evel s are. Because of standards of identity, you can't
adj ust them

Q Ckay. And that's what you nean -- when you say no

correspondi ng i npact in product yield, you are talking

about here no -- no inpact on how nmany gallons of mlk you
have to slip in a jug and sell, right?
A. That is correct.

Q Ckay. So turn to slide 19, please, and tell us
what these -- you've got sort of two tables side by side.

A Yes.

Q Tell us what these are all about.

A. Again, the first table is the proposed adjustnents
in those values. Again, you have $0.80 five-year average
on I11, $0.40 Advance Class |IV. So with the current
formula with 50/50 plus the adjuster, it would be a $0.60
increase in -- in that Cass | base price for skimmlKk.

Q Al right. Just to orient ourselves, probably

everyone understands it. But Cass | -- the Cass | price
is currently based upon -- well, why don't you finish
t hat .

A. Yeah. [It's -- it's USDA cal cul ates formula prices

basically twice a nonth but for different purposes. The
first one, which is the advanced price announcenent,

prices Class | fat and skimand al so applies to solids
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nonfat, nonfat solids. And those -- those -- they are the
sane formulas, sanme -- sane cal cul ations as used at the

end of the nonth as far as determ ning what they are. But

they are -- in the case of Cass I, there's skimonly. So
you take that Class | -- Cass |V nonfat solids val ue,
that Cass Ill protein, and other solids values, use those

factors that we have tal ked about many tinmes, cone up with
t he ski m val ue.

And with the factors proposed by National MIK,
the first chart here shows the difference between the new
cal cul ati ons bei ng proposed and the current cal cul ati on
per hundredwei ght of skimmlk. So that's the change in
skimmlk price with the different proposals.

Q Okay. And so what is the actual change resulting
fromProposals 1 and 2 if they were to go into effect?

A. The actual change on Cass | would be -- the
current Class | fornulais -- skimis a sinple average
plus $0.74. The change woul d be the sinple average
bet ween the change in Ill and IV, which gives you $0. 60.

Q So the long -- the long and short of it is, if
Proposals 1 and 2, or 2, went into effect, the m ni num
Class | price would go up by $0.60 a hundredwei ght in all
11 Federal Orders, both the MCP orders and the fat/skim
orders, on average, correct?

A That is correct. Yes.

Q Al right. And so tell us what -- what the chart
on the right-hand side shows.

A. Again, we calculated total inpacts for orders, and
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t hat was based on USDA's data. Again, the references are

inthe big -- in the larger testinony.
Based on m |k used by class, total -- total
class -- total use by class, in this case it's all skim

because this is a skimprice proposal, and we | ooked at

what the difference would be based on nultiplying that --

that -- that change, that $0.60 change, tines the
utilization of the skim And it conmes up to -- in the MCP
orders, about 181 and a half mllion dollars, about 58.9

in the fat/skim So right at 240 for all orders conbi ned.

Q

cl ear.

Let's just stop right there to nmake sure we're

So if

then C ass |

Proposals 1 and 2, 1 or 2, canme into effect,

handl ers woul d, froma m ni num regul at ed

price perspective, have to pay an additional $240 million

for mlk going to Class |I; is that right?

A That is correct.

Q | s that an annual figure?

A Yes.

Q Ckay.

A Based on 2022 USDA Federal Order --

Q Ckay. And then colum two, | take it that's a
repetition of the testinony you did earlier as to the
inmpact on Class Il, IlIl, and IV in the skimfat orders?

A. Yes. As well as that small adjustnment in the MCP

orders on Class Il. So that's -- that's the -- again,

t hose are the same nunbers, the totals fromthe other

chart.
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Q Ckay. Now -- and then the total inpact, if you
add the effect of the proposals on Cdass | in all 11
orders plus the effect of Proposal 1 and 2 on Cass I1I,
11, and 1V, mainly felt in the fat/skimorder, a slight
inmpact on Class Il, that's the $33 mllion, correct?

A Correct.

Q Total inpact, $271 mllion a year?

A Yes.

Q Ckay. Now -- and just to orient ourselves once
again, all of this is based upon assuned increases in
nonfat solids in farner mlk, correct?

A. It -- yeah. It is based on those national
aver ages.

Q Okay. And so now let's turn to the, if you wll,
$64, 000 question as to Cass | mlKk.

In your view, is it legitimate to ask C ass |
handl ers to pay an extra $240 million for the m |k going
to bottled m |k because nonfat solids |evels have gone up?

A. Well, if you take -- if you're a purist on yields
like I am and you know that protein and fat affect cheese
yi el d, you know nonfat solids affects nonfat dry mlKk
yield, you know other solids affects whey yield. You also
know in the case of fluid m |k because we cannot |egally
standardi ze down, that it is the pounds of skimthat
determ ne your yield; it is not the conponents contai ned
wi thin the skim

Q Ckay. And do you feel that what you just said is

sonet hing that USDA' s previously recogni zed?
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A. They actually have in -- in -- several tines, in
fact, going back to the first -- first order on
conmponent - -

Q Al right. So let's turn to page 21, and this is,
| guess, getting to the heart of the opposition, to the
pr oposal s.

So can you just read into the record what USDA had
to say when it first adopted conponent pricing in the
Great Basin and Lake Mead Marketing Areas in 1988.

A Yes, | can.

“"While protein content was seen to be critical in
establishing the value of mlk used in cheese, there was
no evidence that protein content has any effect on the
value of fluid mlk products at all.

"On the contrary, there appears to be a genera
agreenent that consuners are not wlling to pay nore for
fluid mlk with a higher-than-average protein content than
they are for lowprotein mlk. Handlers cannot easily
renmove protein fromfluid mlk products to add to products
in which it would have value, and it is illegal for them
to add water to mlk to reduce its protein content.

"Therefore, handlers obtain no discernible
di fference in econom c benefit fromthe various |evels of
protein contained in mlk used in fluid mlk products, and
there is no justification for requiring themto pay for
such mlk according to its protein content."

Q And is that consistent with IDFA s views?

A Yes.
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Q All right. So let's turn to the next page, 22.

And do you -- do you -- what's your view as to whet her
what USDA said in 1988 is still true today?

A Oh, it is still true. US -- FDA standards of
identity still forbid Cass | handlers fromrenoving and

selling excess skimmlk solids and nor can they dilute

mlk. It is extrenely -- they are rigid. There's a
m ni nrum but you cannot -- you can't adjust to neet the
m ni num

And except for specialty products, and there's a
couple that represent only a small share of fluid mlKk
sal es, consuners do not perceive value in the skimmlk
solids in excess of FDA standards of identity
requi rements. Again, you have sone -- and there's a
little nore conversation on that in our |onger testinony.
Products like we all know are Fairlife. There's a couple
of store brand higher protein products. They are a very,
very small part of the sales. And they are big
significant increases of protein conponents versus what

we're tal king about with skimm |l Kk here.

Q Now, you worked for Kroger for a nunber of years,
correct?

A Yes, | --

Q Kroger -- Kroger is one of the biggest, nmaybe even
top three, | guess, grocery store chains in the United
St at es?

A. Well, if you don't call WAlmart a grocery store,

they are the largest. And they remnd us of that a |ot.
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Q Then it is the | argest.

And do you -- | nean, do you -- did that work you
did for Kroger give you sone personal insight into the
statenment you nmade as to statenent nunber two --

A It really -- it really did. Wen you -- when you
market fluid mlk, typically, you know, regular
pasteurized gallons, half gallons, called HTST,
hi gh-tenperature short-tinme pasteurization, when you | ook
at that mlk and what consuners | ook for, they | ook for
three things: They |ook for price; they | ook for sell-by
date, how nuch freshness is left on that mlk; and they
| ook to see for the sane product, whether prices within
that store of naybe a national brand or a conpeting store
down the street. It is very nmuch a cormmodity market. It
is very nmuch price driven.

Q Ckay. Al right. Now, let's go to the next
slide, 23. There have been in testinony by the proponents
in favor of 1 and 2 certain argunents they have advanced,
and I'd like to hear your views about those.

One is the notion that there has been a narrow ng
of the pricing between Cass | and the other m|k cl asses
given that the price paid for high conponent mlk in the
MCP orders has gone up as the levels of nonfat solids in
t hose orders has gone up. Wat's your view about that?

A. That again gets back to yield value of the mlk,
that the class -- that the conponent pricing is about,
determ ni ng end product values for mlk. And in Cass I,

t he end product value for skimsinply doesn't change
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because your yield doesn't change, so you need to take --
you need to take in, in effect, a couple of things.

First of all, if you are nmaking cheese or you are
maki ng nonfat dry mlk, particularly cheese, you can get
significant added val ue out of those conponents. You
don't get added val ue out of water in cheese, there's
plenty of water in mlk for cheese, it's the conponents
that are in that mlKk.

Nonfat m |k, again, you are drying it to 97%dry
matter, so the sane thing. You are taking out water. |t
is that nonfat solids that has value. Sanme is true with
whey.

Fluid mlk, we don't have that ability. So the
yield, a hundred pounds of skimmlk is going to yield the
sanme anount of gallons under the concurrent conversion
factors for skimas it would under the new one, so there
is no added value to a processor.

And that's not necessarily a bad thing. That's
just the reality of yield and where the mlk value is.
And it's just -- | would argue it is very consistent
between all -- all uses of mlk, Iike USDA tal ked about
back in 1988.

Q Ckay. And -- and do you regard the fact that the

pay obligation for Cass IIl -- |1, Ill and IV goes up as
the -- as the nonfat solids |evels goes up, but not the
value for class mlk -- Cass | mlk? 1Is that alignnent

or m salignnent?

A. | think it's alignment. It is basically
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yi el d-based pricing. You get the sane -- you don't get

nore half gall ons because the conponents went up. Skimis

still skim
Q Is that -- fromyour point of view, is that -- is
that -- is the relationship that has evol ved as solids

have gone up, is that a good thing or a bad thing?

A. Again, | think it's an honest reflection of the
val ue of the mlKk.

Q Ckay.

A | think it is actually a good thing.

Q All right. So let's go on to the next slide, 24.
And | just want to be very clear about this. |Is |IDFA
suggesting that the price of Class | mlk should be
decoupled fromthe price of Cass Ill and IV m|k?

A. No -- no, we're not. Actually we still believe
1l and IV as a base for the value of Cass | skimworks.
And in fact, "to the contrary” -- and I'll read here --
"when demand for Cass IIl and IV products or other
factors increase the price in which those products are
sold, regulated mninumCass IIl and |V prices
automatically increase.”

As those product val ues goes up, that m |k val ue
goes up.

"These increases are automatically reflected in
hi gher Cass | mnimumprices" -- they already are -- via
the base mlk prices for Qass | skimand mlk and
butterfat.

This is a fundanental basis upon which the Federal
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Order system operates. But the Federal Order system does
not and should not increase Class | prices when the
increase in Cass Il, Ill, and IV paynent obligations
i nstead refl ect higher nonfat conponent |evels that are of
value to Cdass IIl, Il1l, and IV, but not Cass | products.
Q And then if we turn to the | ast page of your

Power Poi nt presentation, page 25, there has al so been sone
di scussion by the proponents of a purported need to
increase Class | prices in order to attract an adequate
supply of mlk for Class | purposes.

What is -- what is your view on that subject?

A. Well, when | was buying mlk for 15 clients at

Kroger, everywhere fromCalifornia to Georgia to Chio,
| ndi ana, U ah, Oregon, never had an issue with mlk
supply. There was always m |k available. And you do pay
premuns to get that mlk to your plant, and that's part
of the negotiation that's expected. And they changed over
time. In fact, they increased the | ast few years.

So -- but getting mlk was never an issue. In
fact, we even had suppliers who would work together to
i nprove efficiency of transportation getting mlk into a
particul ar plant, just because it saved transportation
costs. So we never found that to be a problem

And there's several things that, you know,
indicate that. First of all, essentially all mlIk is now
Gade A. | nean, | always say the only mlk that's
Gade Bis if sonebody failed a bulk tank unit wth FDA
Until they get their rating back, you will be B. So it's
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essentially all mlKk.

And so the supply of mlk versus what we had, even
20, 30 years ago is nuch higher, this eligible percentage
of the supply. And --

Q Just to interrupt there. That's because mlk for
drinki ng purpose, it has to be Gade A mlk, correct?

A. Yes, it does.

Q And there was a tine in this country where, |
don't know what it was, nost m |k naybe even was Grade B
mlk?

A. Ch, yeah -- well, back when orders started, it was
| ess than hal f.

Q Ckay. And -- and today it is essentially all
G ade A m | k?

A Essentially all mlk.
Q So all of it is available -- eligible, | should
say, not available -- all of it is eligible for

Cl ass | purposes --
A. It nmeets the FDA standard to be bottled as C ass |
as fluid mlKk.

Q Keep goi ng, please.

A 27% of marketing is the lowest it has ever been.
Q It's -- what do you nean?
A The utilization of mlk in -- of the total Federal

Order pool in Cass I.
| think another thing you may want to nention
here, | want to nention, is keep in mnd that not all mlKk

is actually marketed through Federal Orders. There's a
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few state orders. They are small. But there's also a |ot
of unregulated mlk. | nean, you | ook at the total supply
of US mlk, again, which is essentially all G ade A,

t hat nunber is around 20%is C ass |

Q 20%is what? What is that nunber?

A O the total mlk in the Federal Order supply, 20%
is Class I.

Q So only 20% of the m |k produced in this country
actually goes into fluid consunption?

A That is correct.

Q Ckay. Keep going, please.

A. Ckay. And so there's plenty of mlk to neet
demand. Again, that's mny personal experience. And
there's sonme other -- sonme other enpirical evidence |
t hi nk that shows that.

And what are the shipping requirenents? Going
back to 2010, which is part of -- one of the exhibits from
USDA, which was very hel pful, no one has been asked to
i ncrease shipping requirenments to require manufacturers to
provide nore mlk into Cass |. 1In other words, shipping
requi renments, there was a lot mlk that goes to O ass |
mar ket s has never been increased.

However, to the contrary, the orders have
routinely | owered these shipping requirenents at the
behest of the very cooperatives that are now claimng in

this hearing that orders should be changed to reflect an

alleged -- we think it is alleged -- non-existent supply
definition -- deficit for Class | mlKk.
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M1 k has always been available. W -- | think
nost processors pay premuns to get that m |k outside of
the order pricing, which goes directly to the supplier who
is trying to provide you that market. W think that is a
fair way to do it. But there is certainly not a |lack of
mlk for Cass |I.

Q Al right. Does this conplete your sunmary of
your testinony?
A Yes, it does.

MR, ROSENBAUM  Ckay. Your Honor, there are two
corrections that M. Brown nmade to his Power Poi nt
presentation after it was circulated, so they don't appear
in the witten version. So | would like to tell everybody
what they were so they can nmake a cross-out correction,
but ny intention is to send USDA a corrected exhibit,
Heari ng Exhi bit 99.

But | just want to let y'all know, on page 8 --

THE COURT: Yeah, | think that works, and then
that will -- we'll substitute the corrected exhibits for
the posted online exhibits and for the official version
t hat we're keeping.

MR. ROSENBAUM We will bring a substitute copy to
everybody for tonorrow norning so they don't have to have
two copi es.

But just so you know, on page 8, if you want to

turn to that, I'lIl tell you what the correction was. It

says "total inpact on the four MCP orders.” You should

mark out "MCP" and wite in "fat/skim" That was just an
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error.

And then on page 10, in the second line, there's a

word "from" and the word "front should just be stricken.

That was just a typo.

As | say, we'll circulate -- we'll file tonight a

corrected version, and we'll bring copies tonorrow.
Anything else, M. Brown, you want to --
THE WTNESS: Not at this tinme. Thank you.
MR. ROSENBAUM  All right.
Your Honor, at this point -- well, I'mnot sure
for the time, if he should be tendered for
cross-exam nati on now or avail abl e tonorrow norni ng.
THE COURT: W'Ill find out. Thank you, Counsel.
Of the record.
(O f-the-record.)
THE COURT: M. Brown remains on the stand.

M. Vetne is going to take advantage of 15 m nutes

or so we have |eft today, so you can cross-exam ne. Thank

you, M. Vetne.
MR. VETNE: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne, V-E-T-N-E, representing National
Al'l -Jersey.

Dr. Brown, thank you for being here.

| want to start wth your PowerPoint page 12, and

refer you back to your testinony, Exhibit 98, page 23 of
44.
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Power Poi nt page 12 represents a summary of the

Dairy Herd | nprovenent information on conmponent levels in
various parts of the country, correct?

A Correct.

Q Page 12 in the PowerPoint specifically refers to
the areas represented by the fat/skimorders --

A Yes.

Q -- correct?
| s that correct?
Yes, that's correct.

You have to respond out | oud.

> O >

|"msorry. | thought | did.

Q Now |I' m | ooki ng at page 23 of 44 of your prepared
testinmony that was marked but not read, thank you,

Exhibit 98. And | note that -- that Arizona for 2022, is
that Order 1317

A Yes.

Q Ckay. In Table 3 of your testinmony, shows mlk
protein content for Order 131 of 3.37% and on page 12 of
your PowerPoint, it says 3.34%

Can you explain the difference?

A Yes. The table on page 12 was m sl abeled. It
shoul d be 2019 to '22 average protein, three-year average,
whi ch was the nunbers on the last |ine of the table on
page 23.

(Court Reporter clarification.)
THE WTNESS: On page 23 of the witten testinony,

the last line of the chart, Table 3, has those -- those
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nunbers for the three years, which is what these are.
BY MR VETNE

Q Ch, okay. So page 12 of the Power Poi nt does not,
in fact, represent the year 20227

A That is correct. It represents the 2019 through
2020 -- excuse nme -- 2020 through 2022 is three years.

Q So that's another change in the PowerPoint that
M. Rosenbaum didn't nention.

A. Yes. Page 12, we need to change 2022 DH A to 2020
to 2022 DH A

Q In that case, let's go | ook at page 23 of
Exhi bit 98, your prepared testinony.

The MCP order average -- is this weighted average,
by the way, the DHI ?

A The DHI is weighted by Federal Order mlk. It is
not weighted by -- it is -- it is weighted averages, yes.

Q Ckay. So Order 131, Arizona, for 2022, 3.37
protein, not all that different fromthe wei ghted average
for the MCP orders of 3. 39.

A No.

Q Wul d you agree with nme?

A Yes. No, | would not -- | would agree with you.
That -- fromthe average, it is not different. From PNW
it is.

Q Par don?

A | said fromthe average, it is not that different.
Fromthe Pacific Northwest, which is what was used to

assune that order, it is significantly different. You are
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correct, it is very close to the 3. 39.

Q But in your data, the two nunbers are very
simlar?
A Yes.

Q And, in fact, starting in the first year of the
DH data, in Table 3 of your prepared statenent, Arizona
starts with 3.15% protein, which is the sane as the
starting point for the fat/skimorders, 3.15% protein,
correct?

A. Yes.

2023

Q And just slightly less than the average in the MCP

orders of 3.19% protein?
A Yes.
Q And at that tinme, the MCP orders had been

operating as MPC orders for a few years already, correct?

A Well, it depends on the market.
Q It depends on the market.
A. Sone are new. Sonme have been around since the md

"90s. The case of G eat Basin since --

Q Great Basin was one -- the rest of --

A It was one, which got voted out, noved to Western.

But, yes, they have been around, nost of themfor at | east

five to six years.

Q Sol -- 1 notice that the Arizona order, though,
starting at about the sane place as the fat/skimorders
total, noved up to pretty close to the MCP orders.

A. Wi ch is explainable. They have had a strong

protein prem um programin Arizona for at |east 25 years.
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Q So -- so they have a private MPC programt hat
produced an incentive to increase protein contents?

A. Yes, in cooperation with one of their largest mlk
buyers. And probably their largest m |k buyer in Arizona,
they had a protein incentive program back when | was at
Jersey in the md '90s that we were working on.

Q Largest m | k buyer being the cheese plant?

A Yes, Schrei ber Foods.

Q Schrei ber Foods. Ckay.

And the other |arge buyer there m ght be United

Dai rymen - -
A. Yeah, the union --
Q -- the union plant?
A. | woul d guess that's the second | argest, yes.

Q Ckay. Do you know if their private MCP program
al so includes mlk going to the powder plant?

A. Well, | can tell you -- | don't want to get
proprietary, but the mlk that is sent to Schreiber is
standardi zed, so all that m |k goes through the powder
plant. So that protein is standardized before it goes to
Schr ei ber.

Q Ckay.

A. So it does go through that plant. But it's sold
to Schreiber on a different fornmula than the nonfat dry
mlk price.

Q Ckay. And | think in your response to questions
by M. Rosenbaum you also noted that a |arge part of the

country has mlk that is not regul ated under the Federal
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Order, but which is priced on sone kind of nultiple
conponent basi s?
A That is correct.
Q And in -- are you aware that in -- strike that.
We're tal king about the old Great Basin area,
| daho, which has a large volune of mlk, correct?

A. Yes. Very nuch.

Q Are you aware that sonme of those private pricing
pl ans don't use exactly the MCP programthat the Federal
Order uses but instead uses a cheese yield fornula,
whi ch - -

A Yes.

Q -- adjusts based on the relationship between fat

in the mlk and protein in the mlk; is that correct?

A. It is. | wote themwhen | was there. W updated
t hem
Q |"msorry. You have to speak | ouder
A. l"msorry. Wien | -- I'msorry, ny voice is
fried.
| helped wite -- revise those when | worked for

@ anbia in Idaho. And, yes, they are DRU fornulas. Sone
adjust for fat-to-protein ratios. Sone do not. They tend
to use whey protein concentrate in the case of G anbia
rat her than whey because they make whey proteins. They
use the average of -- average of nostly weekly WPC34
price. But they are yield-based pricing. They also tend
to use CME 90, not NDPSR pri ces.

Q Ckay. In the seven federal MCP orders, when the
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rules are applied, the sanme per unit per pound price

applies to protein in each of those markets, correct?

A. Yes. The mnimumprice is the same in all MPC
mar ket s.
Q " mglad you used that term m ni num pri ce.
So there's a uniformdass Il mnimumprice in

t hose markets that nmkes protein prices the sanme for al
conpetitors?

Wthin the Federal Orders, yes.

And the sane is true for the solids nonfat price?
Yes.

And the sane is true for the other solids price?

> O > O >

Yes.

Q Ckay. But within the fat/skimmarkets, if
under st and your testinony correctly, that does not apply?

A That woul d be correct.

Q And within the fat/skimmrkets, as we see the
chronol ogi cal chart on page 23 of your testinony,
Exhibit 98, in each year, the protein content is greater
than that assuned in the federal fornula?

A That is also correct.

Q And that al so has been rising?

A. It has. In a slower rate, but it has been rising.
But it is below the national average.

Q That's true. |If one were to conpare the uniform
protein price, then, and apply it to the protein content
of skimmlk in the fat/skimorders, is it your conpl aint

that -- do we not agree that that -- those handl ers have
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been underpaying for the protein they receive under the
current systenf

A. Unl ess they have a voluntary incentive plan, their
protein price has been lower. Perhaps a fewtinmes in the
sunmer not, but generally, yes.

Q Wul d you al so not agree that Proposal 1 and 2
woul d bring those paynents, on average, closer to what
their conpetitors are paying for protein and solids nonfat
in the MCP mar ket ?

A Depends on their tests. And aren't we talking

m ni mum prici ng here?

Q Yes, we are.

A. Because you could -- you would actual ly overcharge
them Are we going to -- are we going to -- we need to
find the right way to keep those prices equal -- | think I
know where you are going -- but we -- we -- they should be

the sanme in all markets for fairness on a mninmmprice,
in ny personal opinion.

Q Ckay.

A And none of the solutions of the current does
t hat, unfortunately.

Q Ckay. Would you agree -- or did you read or hear
the testinony of Erick Metzger?

A Yes.

Q Ckay. Would you agree with Erick Metzger's
concl usions that the existing system undercharges
Cass Il, Ill, and IV handlers in -- in the Southeast

mar ket s, consi derably, but the proposal in Proposals 1 and
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2 woul d overcharge thema little bit?

A. | think it would overcharge them significantly,
and | have sone data from one of our nenbers that w |l
show -- show that. They will be testifying thensel ves.
It really varies fromplant to plant. Let's go back to
USDA's chart. There was a very clever chart they put
t oget her on ranges of tests within plants. They vary a

lot. And the only way you solve that is if you price on

pounds of conponents for I, Ill, IV, otherw se you stil
have a | ot of difference between plants. It's very easy
to do.

Q There was a producer here earlier in the hearing

from Sout hern | ndi ana, Hol |l and, | ndiana.
Did you hear her testinony?
A. Yes. Full disclosure, she's a personal friend.
Yes, | did.
Q Yeah. And she testified that she has worked to
i ncrease the conmponent content of fat in her mlk.
Did you hear that?
A Yes.
Q And we have al so heard that when you increase the
fat content, the protein content tends to foll ow
A. It does tend to follow, not as strong as the
rel ati onship between protein and SNF, but there's

certainly a positive relationship.

Q Ckay.
A. It al so depend on your genetic selection. | nean,
that's in general -- nost people who select for fat, they
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are going to get their protein, but it -- those
rel ati onshi ps on genetics are not identical. It has a |ot
to do with selection. |In general, though, it is true as

Dr. Van Anburgh tal ked about .
Q They are not precisely correlated, but they are
rel ated?
A. Yes, they are certainly related. And they are
fairly strongly related. | wouldn't say they are not.
THE COURT: M. Vetne, when you cone to a | ogica
stopping point, |I think we -- we're there.
MR. VETNE: Fine with ne.
THE COURT: Al right. Wth that, we're adjourned
for today. W'Ill see everyone back here at 8:00 a. m
tonorrow. Thank you. Thank you for hel ping us nake use
of that tine.
(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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