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VWEDNESDAY, AUGUST 30, 2023 - - MORNI NG SESSI ON
THE COURT: On the record.
MR. MLLER  Good norning, your Honor. | would
just like to enter an appearance. |'m Todd M| er, Baker

MIler in Washi ngton DC, representing Dairy Farns of
Aneri ca.
THE COURT: Welcone, M. MIller. Thank you.
Ckay. \Were are we?
Ms. Hancock, good norni ng.
M5. HANCOCK: Good norning. Your Honor, we have
producer Ken Nobis here to testify this norning.
THE COURT: Let's welcone himto the stand.
"1l swear you in. Raise your right hand.
KEN NOBI S,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your w tness, M. Hancock.
M5. HANCOCK: Thank you.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q M. Nobis, would you mnd stating and spelling
your nane for the record?
|"msorry, what?
Coul d you state your --
Ch, state ny nane. M nane is Ken Nobis.
How do you spell that?
K-E-N, last name is N-OB-1-S.

o >0 >» O »

Ckay. Are you a dairy farmer?

TALTY COURT REPORTERS, INC. 1284
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A

Q
for the

> O > O >

witten

exhi bi t

i ndi cate

| ama dairy farner

And you are here to provide sone testinony today
heari ng?

Yes.

Did you prepare a witten statenment?

" msorry.

Did you prepare a witten statenent?

| did prepare a witten statenent.

M5. HANCOCK: Your Honor, we have identified his

statenent as Exhibit NWPF 61, if we could have an

nunber for identification purposes.

THE COURT: Let's mark the next one -- ny notes
we should identify that exhibit as 108.
(Thereafter, Exhibit Nunber 108 was narked

for identification.)

THE COURT: For identification.

BY Ms. HANCOCK:

Q
addr ess?
A
L-OWE-
Q

t esti non
A.

Q

his stat

And M. Nobis, can you provide your mailing

My mailing address is 1513 Lowel | s Road,
L-L, St. Johns, M chigan, 48879.

Ckay. Thank you.

Wuld you mind sharing with us your witten
y in Exhibit 1082

Yes.

Thank you. Proceed.

THE COURT: W're going to have this wtness read

ement ?

TALTY COURT REPORTERS, INC.
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MS. HANCOCK: Yes, your Honor.

THE COURT: Very good.

Sir, you may read your statenment. It's maybe --
well, 1'lIl keep this on the record. It appears to be
human nature, observed here and other places, that we all

tend to speed up as we go al ong when we're reading

2023

sonething. So in consideration of our reporter so she can

get everything down, 1'd ask you to be m ndful of that,
and I'll try toremnd you if we speed up. It's not just
you.

THE WTNESS: | may need that rem nder.

THE COURT: We -- | do nyself.

Thank you, sir. You may proceed.
THE W TNESS: Thank you

Vell, | amKen Nobis. 1'ma dairy farnmer from

St. Johns, Mchigan. M farmis located 20 mles north of

M chigan's capital, Lansing. And we also are very near

t he canmpus of Mchigan State University in East Lansing.

Qur farmis also located 65 mles of east of Grand Rapids,

M chigan, and just five mles fromSt. Johns.

Nobis Dairy Farns is a famly partnership that
farms 2500 acres and m | ks 1,000 Hol steins. Since our
farmis just 20 mles fromthe MSU canpus and because
researchers at MSU work on a |l ot of projects that they
need to apply in a practical application, we have worked
extensively with them over the years on their research
proj ects.

| also serve as a College of Ag and Natura

TALTY COURT REPORTERS, INC.
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Resources sharehol der at MsU, and | am especially proud of
the fact of being honored by MSU granting nme Honorary
Al umus status in 2019.

| served on the Mchigan MIk Producers Board of
Directors for 27 years, 12 of those years | was Chairnman
of the Board. And along with that service, | served on
the National M|k Producers Federation Board for 15 years.
| held positions of Treasurer and 1st Vice Chair on the
National M Ik Producers' Board.

| appreciate the opportunity to testify at this
Federal Order Hearing, and | support all five of the
Nati onal M|k Producer Federation proposals. But ny
testinmony is directed nore specifically at Proposal 1.

Because many factors have changed since 2000. For
one thing, producers deal with a lot nore volatility today
than they did in the year 2000. On our farm the
volatility in the year 2000, our pay price varied by just
$0.52, froma high of $12.95 a hundredwei ght to a | ow of
$12. 43 a hundredweight. 1In the last 12 nonths that
vari ance has been $7.46, froma high of 22.50 to a | ow of
15. 04.

Al so back in the year 2000, we bought corn to feed
our cows for $2.10 per bushel. Soybean neal was purchased
back then for around $200 a ton. Today corn wll cost you
over $5 a bushel and soybean neal is over $500 a ton
frequently.

It is inportant to highlight that producers are

conpensated for only 9 pounds of protein and other solids

TALTY COURT REPORTERS, INC. 1287
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in Cass | skimmlk sales via Federal Oder Nunber 33
pool. They are conpensated for the actual protein and
other solids used in all other classes of mlKk.

Federal Order 33 is a very large Cass | market,
routinely exceeding 500 mllion pounds per nonth. In
Federal Order 33 Class | utilization, the utilization
ranges from 33%to 41% dependi ng on volunme of m |k pool ed
each nonth. It is tinme the fornmula involved in pricing
Class | mlk reflects the actual value of the mlk being
produced on our farnms today.

The changes nade by farners to produce a better
product wll continue into the future. Qur |ong research
relationship with MSU and seeing firsthand what results
coul d be achi eved has been especially gratifying.

| think the first project we cooperated with was
the use of prostaglandin to synchronize estrus in heifers,
and that was in the md-1970s. Since then, we have wor ked
with MSU on nany things that include various cow confort
adaptations which |l ed to greater conponent values in
butterfat, protein, and other solids.

Cow confort adaptations started with curtain-sided
barns and sand-bedded free stalls in the 1980s. W have
been working with Dr. Richard Pursley at MSU for over 25
years as he has been instrunental in devel opi ng successf ul
ti med breeding protocols. Tined breeding |ead to greater
efficiency and therefore greater cow confort which | eads
to higher mlk production and greater conponent

producti on.
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My objective in highlighting sone of the research
projects is to show how we strive to inprove our cow
confort, nutrition, and genetics. This has led to
continued -- and will continue to |l ead to higher mlk
producti on and hi gher conponent content of the mlk
suppl y.

Qur mlk supply in our farmin the year 200, our
production per cow in the year 2000, was 24,930 pounds of
mlk, 1,024 pounds of butterfat, and 769 pounds of
pr ot ei n.

As of August of this year, 2023, our production is
34,992 pounds of mlk, 1357 pounds of butterfat, and 1,054
pounds of protein. Those nunbers are going to continue to
up. | know M chigan is the |eader in production per cow,
but production per cow across the nation has grown
percent age-wi se the sane as it has in Mchigan, pretty
much.

| support the request to have mlk pricing fornula
updated with a mechanismin place to update the formula in
the future every three years. Dairy farners have done
their part, having recogni zed the nmarketplace’'s call for
i ncreased protein and other solids and have nade deci si ons
to neet the need. | don't think farmers have reached the
end of that road, and further inprovenents can be
expected. This fornula update will help nmake certain that
producers are properly conpensated for neeting consuners’
expect ati ons.

Producers are facing serious cost of production

TALTY COURT REPORTERS, INC. 1289
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I ssues today. | know we are not unique in that respect.
But it adds to the reasons why we need to address the

i ssue today and allow for a nmethod to assure that we stay
current as conponent production changes.

Now | would like to go into a little nore detai
on sone of the general things | have nentioned that has
|l ed to higher m |k production and hi gher conponent
pr oducti on.

Greater cow confort is very significant in |eading
to these increases. W started probably back in the 1980s
with those open-sided barns, and the idea of an open-sided
barn is to keep the cows cooler in the sumerti ne.

So they are curtain-sided. So in the sunmerti ne,
the curtains are up, which adds to greater air flow,
keeping the cows cooler. And then that wasn't enough.

The next step we took was to add fans to those barns to
i ncrease the cooling and the cow confort issue.

When you put fans in the barn, it keeps the cows
cooler on those quiet humid days in the sunmertine. But
then, even if it doesn't get that hot in the daytine,
having the fans in place cools that barn nuch cool er when
t he sun goes down in the eveni ng.

One other thing, | don't have it in my witten
presentation here, but | think it's very significant.

Wen we did all that, opened those barns up and put the
fans in, one thing we quit using and have never used since
is fly spray.

Flies really do bother cows, and they do have an

TALTY COURT REPORTERS, INC. 1290
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i npact on m |k production, and the best fly spray around
doesn't keep themoff all day. W have to use -- don't
use those chem cals anynore, but yet we never see a fly.
The only place we use fly spray in our farmtoday is in
the mlking parlor, in the mlk house.

So when we used to have the heat inpact on those
cows in July and August, in Mchigan, all of the M dwest,
that affect -- affected conponent production and mlk
production, and you didn't see that returning to nornal
until at |east Novenber, when it got cooler.

So overall, that's really hel ped add to annual

2023

m | k production on those cows because they don't have that

inmpact. And there's hardly a farmout there today that
doesn't have those neasures in place.

One of the other things we have done is on barn
design. One thing is -- is higher eave hei ghts today,
which allows for nore airflow. And anot her one that
doesn't seemthat inportant, but barns today are oriented
at least in the Mdwest, on an east-to-west axis, because
it takes full effect of the natural air flow

Anot her issue is calf raising. W just have so
much better calf care today than we did years ago. W
under stand what they need and don't need.

In fact, it's so good, the survival rates are so

good, the growh rates are so good, that we don't need to

keep all of our heifer calves anynore. On our own farm we

only keep half of them They are fromour best cows. And

nmy best cows, |'mtal king about m |k production and
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conponent producti on.

And we select the best bulls, and the best bulls
are bulls that will match that production and -- and
conponent production for matings, which allows for an even
faster genetic inprovenent in the herd today. That's why
you are seeing sone of the -- nuch greater, faster upticks
in mlk production, conponent production than what we used
to see.

Feeding dairy cows is a lot nore scientific today
than it was even in the year 2000. | think nost all of us
are using professional nutritionists today than we did
even in the year 2000.

But just some things you don't think of. The
genetics of the food feed supply is different. Corn
silage is nore digestible than it used to be. The
equi pnent we have today to harvest that, especially
alfalfa silage, is so nuch better than it was in the year
2000.

For exanple, in the year 2000, we coul d harvest
al falfa maybe ten to 12 acres per hour. Nowit's nore
i ke 35 acres per hour, which allows us to get that crop
harvested at peak val ue and decreases the risk of weather
damage on that hay. So the base ration is -- excuse nme --
is a forage, and the better job you can do with the
forage, the better job you are going to do with mlk
producti on and conponent producti on.

Al so, along the way, especially when you are

tal ki ng about conponents, there are products we can use
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today that really didn't exist or were just com ng on the
mar ket in the year 2000 to enhance the production of
protein and ot her solids.

Those products aren't always econom cally viable.
In fact, I'"'mnot using all of themon our farmright now
because it just doesn't pencil out. And every farmis
different. Every farmhas a different feed supply. Every
farmis managed a little bit differently. For sone
people, it works; in our particular case, right now, it
doesn't work. Although, | have asked ny nutritionist to
review it again, and he's in the process of doing that
today. But the point is the products do exist to help
push that issue.

And along the pricing side, the current C ass |
skimmlk value is at 3.1%protein, 5. 9%other solids, so
the total is 9% |It's been static calculation since the
year 2000. Meanwhile, the actual conposition of the skim
m |k produced is 3.39% protein and 6.02% ot her solids for
atotal of 9.41%

An i nbal ance of pool revenue versus producer
val ue, the 9 versus 9.41, dilutes the value of the
producer price differential. This does not pronote
orderly marketing in the mlKk.

A PPD based on total actual conponent val ue would
provide an incentive for me as a producer to supply mlk
to the Cass | market in G and Rapids, which as | stated
earlier is 65 mles away, versus sending all of it to the

cheese plant that's five mles away in St. Johns. So it
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woul d hel p pronote a nore orderly marketing of -- for
C ass | market.

But based on historic averages, the protein price
at 2.58 a pound and other solids price at $0.21 a pound
and a 37% Class | utilization -- and this is averages,
this is what we're using here -- the PPD is reduced by
$0. 29 per hundredweight if the conposition factor remains
at 9% So this does not accurately reflect the conponent
val ue of the mlk the producer is putting on the
mar ket pl ace t oday.

So | hope | have been able to highlight how dairy
farnmers have been working diligently through the years to
i mprove the mlk production and conponent makeup of the
mlk that they produce. Dairy producers are very
i nnovative. They are willing to adopt new technol ogy to
keep the business viable and to neet the expectations of
the Cass | consuner.

But technol ogy is becom ng ever nore expensive to
i npl ement and producers need an econom c signal fromthe
mar ket pl ace that provides the necessary incentive to
continue to be innovative.

And increasing the value of Cass | skimmlk in
t he Federal Order pool will provide us sonme of that
incentive. This pricing formula change is necessary to
keep farners in a position to continue to produce m |l k.

| would like to thank Secretary Vil sack for
hol ding this hearing and providing nme the opportunity to

testify. And | would be happy to answer any questions
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t hat people m ght have. Thank you.
BY MS. HANCOCK:

Q Thank you, M. Nobis.

| just had a couple of questions. You said early
on in your testinony in Exhibit 108 that -- that you farm
and you have the dairy farmer operations; is that right?

A. Yeah. W -- we have a cash crop operation in
addition to the dairy operation.

Q And you tal ked about sone of the additiona
expenses that -- that you have experienced over the years.
"' mwondering if you could talk about, to the extent you
are confortable, the profitability of your dairy farm ng
oper ati on.

A. In the |ast ten years there's been nore than half
the time that it was difficult to justify mlKking cows
versus selling cash crops. Last year, 2022 was a good
year for the dairy farm this year has not been so great.

But we just -- we have had this continual good
price for the corn and soybeans and wheat that makes it
difficult to justify mlking cows, to be honest with you.
We have been in it for the long run. That's why we have
stuck with it.

But by the sane token, all across the country, we
have | ost a heck of a lot of dairy farnms, and the primary
reason i s because they have not been profitable.

Q And how is it that you have been able to stay in
busi ness?

A. | have a partnership. And | manage the dairy, and
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nmy brother nmanages the cash crops. There's been sone very
heat ed di scussi ons about why are we m | king cows anynore.
But as | said, we have been in the business. W both
started -- | cane back fromthe mlitary in '68, so | have
been on the farmever since then. M brother cane back in
'72, | think.

So there were a |lot of years in there where the
dairy side of the business kept the cash crop side afloat.
It is just that in this -- we have had this switch in the
| ast few years due to a |lot of outside factors, gl obal
food supply, things |Iike that that have given us -- given
the cash crop side of the industry a boost.

And when that cash crop side gets a boost, it's
good for the cash crop side, but it's that nmuch worse for
the dairy side because we're -- we have to pay for that
feed that has a nuch higher value today than it did in the
year 2000.

Q So is it fair to say that you have to have the
di versified operations that you have with both the farm ng
to -- to go hand in hand with your dairy farm ng operation

in order to survive?

A It's hel ped us survive with nore profits in those
| ean years, yes. | nean, there's been other dairies that
have survived wi thout the cash crop side. It is just that

we have been able to do a little bit better by having the
di versification
And it's unfortunate because the dairy investnent

is extrenely high. It is |abor intense, and that's what
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makes the -- that's why people are leaving the dairy
i ndustry today. You need an incentive to mlk cows
because of the challenges that are involved in the dairy
industry with labor, with nore nanagenent, with everything
that you have to do. So it's inportant that we get the
right value for the mlk that we produce.
Q Ckay.
M5. HANCOCK: Thank you for your tine.
THE W TNESS: Thank you
THE COURT: Are there questions from ot her
parties? Aside from AMS?
Yes, M. MIltner.
MR. M LTNER  Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Nobis.
A. Good nor ni ng.
Q My nane is Ryan MIltner. | represent Select MIk
Producers.
| just have a couple of questions on your
statenment under your pricing bullet points here.
Actually, | have one prior. You talk a |ot about

the feed costs on the farm --

A. Ri ght .
Q -- and how that's really inpacted margi ns over the
| ast year.

Are you aware that the Secretary is supposed to

take those types of costs into account when setting the
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m ni mum prices?
A For -- repeat your question?
Q Sure. Maybe | should rephrase it alittle bit,
t 00.
Are you asking the Secretary to take those costs
into account when they decide what to do with Proposal 1?
A. Well, there's two issues. | think the primary
issue is, is that the producers not -- in the Cass |
mar ket are not being properly conpensated for the mlk
that we are producing, because we're using that old
formul a that was accurate in the year 2000, but it's not
accurate for the mlk that we're produci ng today.
It is nore an issue of fairness in getting out
of -- being paid for what we are producing than it is for
asking the Secretary to | ook at feed costs.
Q Thank you.

On the | ast page of your statenent, you -- you

2023

say, "lnbalance of pool revenue versus producer value (9.0

versus 9.41) dilutes the value of the PPD. "
That's an interesting concept and a good point.
Can you explain for us a little nore about what you nean
by that statenent?
A. For me, it's very sinple. |'mnot getting full

val ue for what -- excuse ne -- for what |'m produci ng.

Q And then the next point in your statenent, you say

that a PPD based on today's actual conponent val ues, would

provide an incentive for you to supply mlk to the C ass |

plant in G and Rapids versus | assunme M dwest Cheese there
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in St. Johns.
A. Ri ght .
Q Can you explain that a little nore for everybody

here in the roonf
A The -- the issue is that when ny m|k haul er
| eaves our farm she drives -- actually it is 4.5 mles to

M dwest Cheese to unload the mlk. So we're going to

get -- to haul it to the Cass | market in Gand Rapids is
an additional 60 mles. It is a transportation issue in
t hat case.

Q In -- in today's market, | have heard sone people

suggest that it costs about a dollar a hundredwei ght to
nove m |k 100 ml es.
Does that sound about right to you?

A. | have heard that sane nunber, yes. Yeah.

Q So for your farm wupdating the PPD woul d be enough
of a benefit to incur that additional hauling cost to get
to that Class | plant?

A. It would help, put it that way.

Q "' mcurious, before Md -- well, does your -- does
your mlk go to M dwest Cheese right now?

A Yes, it does.

Q Ckay. And M dwest Cheese, that's a relatively new
plant, right?

A Yes.

Q Do you know or recall where your mlk was shi pped
before M dwest Cheese opened?

A. So Mchigan M1k Producers -- I'"'ma Mchigan MKk
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Producers nenber, obviously, we stated that -- has a
contract with Mdwest Cheese to provide X nunber of pounds
of mlk per day. Prior to that, I'malso 16 ml|es away
fromOvid, which is an MWA processing plant. Qur mlKk
went to that Ovid plant prior to Mdwest Cheese.

Q How far is Ovid fromyour farnf

A. Oh, | think it's about 16 mles, | think.

Q Ckay.

MR. M LTNER  Thank you very much for comng to
testify today and for answering ny questions. |
appreciate it.

THE W TNESS: You're wel cone.

THE COURT: Further questions for this w tness?

M. Rosenbaum

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

| have a question about the data that appears on
the bottomof the first page of your testinony, if you
could ook at that. And I'm | ooking at specifically the
| ast sentence as to how many pounds of m |k you produced,
how many pounds of butterfat, and how many pounds of
pr ot ei n.

Now, am | correct that if one wanted to determ ne
what your protein levels were in skimmlk, what you woul d
do is take your 34,992 pounds of mlk, subtract the
1, 357 pounds of butterfat, and then you would divide the
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1, 054 pounds of protein by that nunber, nanely the pounds
of mlk mnus the pounds of butterfat.

|s that the math?

A To get the percentages, yes.

Q Ckay. And as | do that math, | have 34,992 m nus
1,357 is 33,634 (sic). And so when | divide the 1,054
pounds of protein by your 33,635 pounds of skim | get
3.13367% protein; is that right?

A. That sounds right.

MR. ROSENBAUM That's all | have.

THE COURT: Anyone el se have questions for this
W t ness?

THE WTNESS: Could | add to that answer?

THE COURT: |'msorry?

THE WTNESS: Could | add to that question --
answer ?

THE COURT: Ch, please.

THE WTNESS: So | didn't -- | think what you are
getting at is that our herd does not test as high as the
average herd in the United States on -- on protein and
ot her solids, and it doesn't.

And part of that is genetics, but the major issue
is, as | explained, we are a diversified farm W al so
rai se soybeans and wheat and sone corn for cash crops. W
are not feeding the way nost producers do to capture a
hi gher butterfat and hi gher protein average because we
have the cash grain sal es.

For exanple, we harvest corn silage -- we have
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1137 acres of corn silage this year -- or corn, excuse ne.
W will harvest about half of that for roughage for the
cows. The other half will be harvested for grain.

In our case, we can nake nore noney, when we | ook
at the whole farm picture, by selling that excess corn
grain in the cash grain market and buyi ng back a
comodity, a byproduct, to feed to the cows.

It's a conplicated string of nunbers you have to
put together. But even though we're getting |less than
what the average producer is because of our protein and
butterfat isn't as high, but we have that we're selling --
we' re buying back a comopdity cheaper than what we coul d
feed the corn that we produce. W' re naking nore noney on
the corn by selling it and buying back a comobdity, even
t hough we don't have as high of solids value in our mlK.
So there's a reason why we do it that way.

O her producers are not in the sanme situation.
Most of them obviously. And as | also stated, there are
products that we could be including in our ration that
woul d boost both our butterfat and our protein, but it's
questionable if it's economcally viable at this point in
tinme.

In fact, nmy nutritionist, who is pretty sharp, we
work with Purina, he -- he says it's 50/50 whether it
wor ks or not. And we -- we review those nunbers, you
know, on a yearly basis.

But, again, there's volatility in everything that

we deal with today. Methionine, for an exanple, is a
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product you can add that's going to boost those |evels.
It's not a stably priced product. It is up and down. And
if you catch it when it is down, you get it |ocked in,

maybe it woul d worKk.

But | don't want to spend -- | have -- that's the
reason -- and |'mtal king about our particular farm Wen
|"msitting up here testifying, I'mtalk about the

i ndustry as a whol e.
MR, ROSENBAUM  Your Honor, if | could just ask a

coupl e of follow ups on that.

THE COURT: No, of course. | mean, you sat down,
but your -- the witness answered after you sat down. So,
pl ease. |'minterested.

BY MR ROSENBAUM
Q So are you -- is your mlk pooled on a nultiple

conponent pricing order?

A s it what?
Q Do you know what the terma nultiple conponent
pricing order neans? |If you don't, you don't. It's a

technical term

A "' mnot sure | understand your question.
Q Ckay. | nean, do you -- all right. Are you --
does -- does the -- does the nobney you receive, is that --

does that reflect the nonfat solids level in your mlKk?

A. The noney that we receive reflects --
Q When you receive a -- you know, a check for your
mlk, is that -- is that -- is that anount affected by --
A. Yes. It's -- it is -- the butterfat, protein, and
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ot her solids are highlighted, yes.

Q

Ckay. So -- all right.

MR. ROSENBAUM That's all | have. Thank you.

THE W TNESS:  Yes.

THE COURT: Do we have anot her questioner for this

W t ness ot her than AVMS?

Seei ng none, AMS, Ms. Taylor?
CRCSS- EXAM NATI ON

BY Ms. TAYLOR

Q
A.
Q
A.

Q

Good nor ni ng.

Good nor ni ng.

Thank you for being with us today.
Thank you.

The Snal |l Busi ness Adm ni strati on defines a smal

busi ness for a dairy farmas those making $3.75 mllion or

| ess in gross revenue a year.

Whul d your farm be considered a small business

under that definition? And this is whole farm revenue,

not just fromthe dairy side.

o >0 > O >

What was the nunber again?

3.75 mllion.

3.75 -- in gross?

Yes.

Yes. We would be just over that.
Okay. Thank you.

And does your farmuse any risk nmanagenent tools

to hedge in for your mlk price or, you know, your feed,

what ever? Do you use any risk managenent tool s?
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A "' m sorry?
Q Do you utilize any futures contracts on the CME or
do any type of forward contracting or DRP Dairy, any of
t hose kind of tools to hel p you manage your risk?
A Yeah. W do, yes. Not all the tine.
Q Ckay.
A. But we do, yes.
Q Ckay. You used to be on the board of MWPA.
Do you have any ideas about how nmuch MWPA mi | k
goes into Cass | plants?
A MWPA itsel f?
Q Yeah, the co-op as a whole. And if you don't
know, that's fine.
A. | -- | don't have it off the top of ny head, so |
woul dn't be speaking with true facts.
Q You i ndicate your pay price in the last 12 nonths
varied, had a variance of about $7.46.
Is that a gross price or is that a nail box price

t hat woul d net out, you know, hauling and ot her deducts?

A. That would be -- no, it would be gross.
Q Gross. kay.
On the | ast page of your statenent, | just wanted

to go through sonme of your bullets just to nmake sure the
record's clear. And | think M. MIltner did sonme of that
to help clear it up, but just to be sure.

Your third bullet tal ks about the inbal ance of
pool revenue versus producer value and it dilutes the PPD

If | wanted to rephrase that, would | interpret that as
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currently handlers of Class | mlk gets paid in at the
current standard of 9 pounds of solid -- for 9.0 solid
standard. But -- and producers are paid on that -- let ne
gat her ny thoughts for a second.

Let nme just say it this way. If you want to
expand on that 9.0, 9.41, are you saying that mlk gets
paid in at 9.0, but you get paid out on conponents, which
on average are higher than that, so that noney gets paid
out in the Cass IIl conponent value to everyone, and
there's not that revenue left over to pay out in the PPD
| s that what you nean by inbal ance?

A. Basical ly, vyes.

Q Ckay. And so if the PPD was higher, and that
i mbal ance was corrected, in your opinion you would be able
to service the Cass | market because the higher PPD would
cover your addition- -- sonme of your additional hauling
costs to get it to that further-away Cass | plant?

A. Ri ght .

Q Ckay. And then on your |ast bullet you say, based
on the historic average of protein price, you have a
protein price, other solids price. You say the PPDis
reduced by $0.29 per hundredwei ght.

Can you give us the tine period for that historic

aver age you used?

A. | don't renenber --
Q. Ckay.
A. -- how far back that went.
Q Ckay.
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A. Yeah, | -- yeah, | don't -- | don't renenber how
far.
Q Ckay.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Good norning, M. Nobis. Todd WIlson fromDairy
Pr ogr ans.

You answered M. MIltner -- or M. Rosenbaum a
little bit ago about the |ast paragraph on page 1, talking
about your m |k per cow, pounds of fat per cow, those
nunbers there. Are those the sane -- if you were to
cal cul ate the percentage as M. Rosenbaum went through the
math there, is that the sane percentage that woul d be

applied to your gross price up in the upper portion of

where you -- where Ms. Taylor nentioned that there was a
variability of $7.46? 1s that -- that is at test. That
variance is at test. |Is that correct, of the $7.46?

A. It's $7.46 at test is the gross value of the mlKk
check.

Q And that's at your --

A At --

Q -- at your conponent |evels?

A That our -- that was our -- that was -- | was

guoting the checks that we received for our mlKk.
Q Thank you very nuch
A Ckay.
M5. TAYLOR: That's it for AMS. Thank you very

much.
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THE W TNESS: You' re wel cone.
THE COURT: Any redirect?
M5. HANCOCK: Thank you, M. Nobis, for your

t esti nony today.

t 00,

cal l

hand.

Your Honor, we would nove to admt Exhibit 108.
THE COURT: Any objection?

Exhibit 108 is entered into this record.
(Thereafter, Exhibit Nunber 108 was received
into evidence.)

THE WTNESS: Thank you

THE COURT: M. Nobis, | appreciate com ng out,
this.

M5. HANCOCK: Your Honor, at this tine we would

Ed Gal | agher for our next w tness.

2023

THE COURT: M. Gallagher, please raise your right

EDWARD GALLAGHER
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your witness, M. Hancock.
M5. HANCOCK: Thank you, your Honor.

DI RECT EXAM NATI ON

BY Ms. HANCOCK:

Q
A.

Q

Good norning, M. Gllagher.
Good norni ng.

Wul d you m nd stating your nane and spelling it

for the record?

A

My nane is Edward Gal | agher, E-D WA-R-D,
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GAL-L-AGHER
Q And where are you enpl oyed?

A. | "' menpl oyed by Dairy Farners of America.

Q Wul d you m nd providing your business address?

A | have got two. One is -- I'll use this one. It
is ny hone -- it is nmy office address. 5001 Brittonfield

Par kway, East Syracuse, New York, 13221.
Q Thank you.

Wuld you mind providing us with alittle
i nformati on about your background, starting with your
educati on?

A. Sure. Well, first, | was raised on ny famly's
dairy farmin Central New York. | attended Cornell
Uni versity as an undergrad and received a Bachelor's
degree in agricultural economcs and farm busi ness
managemnent .

After conpleting ny Bachelor's degree, | was hired
by the Federal Order Nunmber 2 Market Adm nistrator's
Ofice and worked there for a few years. And was a W/ son
scholar. The Market Adm nistrator's O fice sent ne to
graduate school. | went to the Ohio State University and
got a Master's of Science degree in agricultural
econom cs.

| conpleted 12 years of enploynent w th USDA,
finishing up with the Market Adm nistrator as its chief of
mar ket research, analysis, and information.

In 1996, Dairylea Cooperative hired ne to be their

econom st and to help |l ead themthrough the Federal O der
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Ref orm process. During that tine at Dairylea, | -- in
addition to ny duties on Federal Order policy, |I took on a
nunber of different managenent roles wthin Dairylea,
i ncludi ng managing their mlk price-forward contracting
program
In 2010, | was hired by Dairy Farnmers of Anmerica

to manage their mlk price risk nmanagenent forward
contracting program M position at Dairy Farmers of
Anerica is president of DFA risk managenent. And | also
am responsi bl e now si nce January 2022 for their Federal
Order policy initiatives.

Q When you say "risk managenent,"” what does that

mean to you?

A So we operate -- Dairy Farnmers of Anerica
operates -- probably the leading dairy farmer forward
contracting -- mlk price-forward contracti ng program

globally. W offer a nunber of risk managenent services
who are farnmer-owners. They are widely used. W also are
-- nmy team of 19 people also support the dairy risk
protection insurance program or agents that provide that
i nsurance program W al so operate risk nmanagenent
prograns for our 83 mlk plants and their custoners.

Q Is it fair to say that you operate on both the buy
and the sell side of risk managenent tool s?

A. | do. W do, yes.

Q Ckay.

M5. HANCOCK: Your Honor, at this tine, | would

offer M. Gallagher to be qualified as an expert in
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agricultural economcs, Federal M|k Marketing Orders, and
ri sk managenent.

THE COURT: | find himso qualified.

M5. HANCOCK: Thank you.

THE WTNESS: Thank you.
BY MS. HANCOCK:

Q M. Gallagher, did you prepare a witten statenent
in anticipation of your testinony here at this hearing?

A Yes.

Q And is that what's been identified as Exhibit
NVPF- 47

A Yes.

M5. HANCOCK:  Your Honor, | would ask to have
NMPF- 4 identified as Exhibit 109.
THE COURT: Yes, so identified.
(Thereafter, Exhibit Nunmber 109 was marked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q And then, M. Gallagher, did you also provide a
brochure fromDairy Farnmers of Anerica that's been
identified as Exhi bit NWPF-4A?

A Yes.

M5. HANCOCK: Your Honor, we would ask to identify
NVPF- 4A as Exhibit 110.

THE COURT: Yes, so marked for identification.

(Thereafter, Exhibit Nunmber 110 was marked

for identification.)
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M5. HANCOCK: Thank you.
BY Ms. HANCOCK:
Q M. Gallagher, would you mnd providing us with
your testinony today.
A Yes, thank you.

What | would Iike to do is provide a summary and
use ny statenment, which I'mprojecting on the screen, to
show sone of the charts that | want to explain a little
bit further, and hopefully we can get through this a
little bit quicker.

So specifically today, |I'mhere to tal k about our

proposal -- the National M|k Producers Federation

conponent test in Federal Oders.
Sinply put, what we are doing is asking USDA to
re-establish the skimmlk mninmumprice, skimmlk

formulas to the sane policy initiative that they

accurate skimmlk price fornula for nore accurate skim

mlk prices, for mninumprices, across all Federal

O ders, for Class |, Cass Il, Cass Ill, and Cass |V.
|"mhere to testify about the inpact of this on

ri sk managenent prograns in the dairy industry.

pricing fornulas, and changing the pricing formulas wll

have an inpact on risk managenent transactions that were

Proposal Nunber 1, to update the factors in the skimmlk

i npl ement ed under Federal Order Reform to provide a nore

So changing the skimmlk factors wll change the

price formulas under the Federal Orders, to update themto

the current producer price -- or excuse ne -- the producer
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entered into prior to the know edge of what the change
will be and the timng of when the change will be
i mpl enent ed.

Failure to recogni ze that change and del ay the
change, we're asking for a 12-nonth delay inits
i npl ementation, will create financial harmto dairy
farmers, mlk plants, end users, and others who entered
into risk managenent transactions prior to the know edge
of the change and the timng of it.

W -- we realize that we need to update the skim
mlk factors. There has been anple evidence that has been
provided in prior wtness testinony, undisputed evidence,
that the conponent tests and the producer supply that
i ncrease significantly since the year 2000 -- well, the
| ate 1990s when the factors were determ ned that were
i npl emented on January 1, 2000.

W recogni ze the need for this change, but we al so
recogni ze the inpact that it will have on risk managenent
transacti ons, and because of that, we're asking for the
12-nmonth delay, to let those transactions or nost of those
transactions roll off before those skimmlk price
fornmul as actually are effective.

So what the big concern is, fromthe producer
hedging side, is that we, with our proposal, updating the
skimm | k conponents is going to update what | call the
standard m Ik test for announcing class prices.

So currently, that standard mlk test will be --

is 3.5%butterfat, 2.9915% true protein, and sonething
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i ke 5.6985% on the solids. Wen we -- when we nmake this
change, we are going to be changing that standard
conponent level, and they are going to be higher.

And the problemin risk managenent, especially for
dairy farnmers who have namde these transactions, is that
they rely on the conponent basis as an infornmed value in
maki ng their risk managenent decision. Wen we make this
change, that conponent basis, a lot of it, sonetines all
of it, will be consuned in the class price and won't be
avail able for dairy farnmers anynore as part of their risk
managenent transactions.

W work with a |ot of DFA farnmer-owners on their
ri sk managenent strategies. Qur focus working with them
is to help -- totry to help themlock into a profit
margin. And oftentines, when we are doi ng these
transactions, they talk to us about a profit margin that
they can lock in, their gross mlk price all in, all
conponents, PPD, the whole nine yards, |ess what they
believe their costs of production are. A lot of tines
they will lock prices in when they know they can get a 1
or $2 per hundredwei ght profit nmargin.

As an exanple, in the fall of 2019, we worked with
a lot of our farnmer-owners to manage their mlk price risk
for the first half and the second half of 2020. And they
were telling us they were locking in profit margins of
around $2 per hundredweight. Not all of them but that
was a conmmon t hene.

When COVID hit and prices crashed, and the m Kk
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prices fell to intolerably low levels, the dairy farners,
farmer-owners that used our progranms on the mlk they
forward-contracted were able to earn a profit in cash flow
on that transacti on.

Now, | say $2. [I'mgoing to run through mny
statenment once through sone exanples on the farnmer's side
assum ng a Class |1l hedge.

And so there's atermthat's inportant, and the
termin risk managenent is called basis. Sinply put, the
basis is what a farner gets paid in their mlk check in
this case, a dairy farnmer gets paid in their mlk check
m nus the hedge that they are transacting.

So on a Cass Il forward contract, their basis
woul d be the PPD, and also it would be the additional
conponents above the standard. As we have seen,
undi sputed in the record, that the conponent levels -- the
conponent levels on dairy farner-produced ml|k are now - -
it's not unusual to see dairy farmers produce Hol stein --
Hol st ei ns produce 4% butterfat and about 3.25% protein.

And so that difference fromthe current standard
that the Cass Ill price is now pretty significant. 1In
fact, for 2020, 2021, and 2022, | bet that conponent
standard for a |lot of dairies was about $2 per
hundr edwei ght .

And so what's that risk that we're tal king about
is that basis that they rely on that is what they | ook at
as their profit margin when they enter into these

transactions will be partly eroded and consuned in the
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mlk price and not avail able for them anynore.

And that gets explained later on in ny testinony
on pages 11 through 16 about how conponent basis is
canni bal i zed.

And on page 3, at the top of page 3, there's a
chart that is the US. Al-MIk Price, and you can see it
changes trenendously. This is the primary price that
i nfl uences the revenue for dairy farmfamlies across the
United States. This is a key statistic that shows what
dairy farners across the United States receive in their
revenue.

Most of us get a salary, and you know, we have
had -- we have seen over the last 36 nonths quite a bit of
volatility in our lives with inflation and other things
going on, but our salaries didn't go down because of sone
econom c event.

In the dairy industry, for dairy farnmers, their
salaries go up and down every nonth, and it's trenmendously
vol atile, as you can see fromthat chart, which is why
dairy farnmers need to inplenent and thi nk about and be
consi stent users of risk managenent strategies to better
protect their fairy farmns.

In addition to the prograns that we use to help
dairy farners lock into a profit margin, we find
significant use of a programthrough the Federal Crop
| nsurance Program cal l ed Dairy Revenue Protection
| nsurance Program which effectively puts a floor on mlKk

prices, and they get all the upside. Pretty good deal.
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So a lot of tines, if our farner-owners aren't
using a forward contract to lock in their mlk price, they
will use the Dairy Revenue Protection Program-- |nsurance
Program put a floor on their mlk price, to prevent
further price erosion from happening. So there are a | ot
of inportant tools that are available in the dairy
i ndustry.

By the tinme this proceeding gets to a fina
decision and is inplenented, all of those transactions
w Il be settling against the announced cl ass price, at
what ever the standard conponent test is at that tine. And
so all of those transactions wll be inpacted by the
change in the conponent levels if we don't delay it.

Anot her area that | discuss as a chall enge that
woul d be for the consunmer side, the plant side, is the
I npact on cross hedges, and that discussion in ny
statenment is on pages 16 through 19.

What a cross hedge is, is that you try to build
into a -- say, a Cass IV price by using the conponents of
butter, or butterfat, and nonfat dry mlk for nonfat
solids. And we use this quite a bit at DFA

So for -- we have a target blend programthat's
very popular with our farner-owners to help themlock into
their mlk price. Otentinmes, we wll use the CVE G oup
futures products to hedge our risk, the risk that DFA
takes on to offer a fixed price to one of our
farnmer-owners. W back everything so that we can be

assured if a dairy farner wants a price, we cover it with
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sone sort of hedge transaction, so that we are assured and
they are assured that we can honor that price, and we're
protected. And the dairy farners that -- of owners of
our -- of DFA that aren't using these risk managenent
prograns don't take on any risk.

So oftentimes, what we will do is there will be --
we' || have sonme transactions on the plant side. For
i nstance, we're one of the largest ice cream manufacturers
in the United States, and so we'll lock into an ice cream
price for one of our custoners. Wen we do that, we are
generally going long on a butter futures contract, because
the ice creammanu- -- the ice cream buyer doesn't want
sonet hing to happen later on that increases the price of
butterfat and will raise their ice creamprice if they
just buy it as it cones. And so we have opportunities for
themto lock in their butterfat price, or lock in their
ice creamprice.

We al so export dairy products around the worl d.
And there's oftentinmes that we have an export buyer from

anot her country buyi ng our powder that wants a fixed

price, and so we will use financial derivatives to lock in
that price. Sane situation, they don't -- they don't want
their price to go up. They are willing and accepting that

if prices go down, they will give up the | ower price.
They don't want their price to go up.

And so we go long, and when you go long in the
futures market, if the price goes up, the futures contract

is profitable, which then creates revenue for DFA to cover
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t he higher input cost that maybe we're buying from our
farmers to nmake the product, and it allows us to give them
a fixed price.

Vell, alot of times we'll do those two
transactions in the futures market, but not always,
because with our blend price program which is a short
position, so farners don't want their mlk price to go
down, so they sell in the futures market, and if the price
goes down, that financial transaction, that derivative is
profitable and covers that |oss of incone.

So we have got -- we have got a sell side with our
farmers and a buy side with a couple custoners, and so
what we do is sonetines we nmatch them up w thout going to
t he futures market.

The chal | enge that we have right now is that
because we don't know what this change will be or when
it's going to be inplenented, we aren't going to be
utilizing those internal transactions to nmake that hedge
because we won't be able to conme equal on both sides, and
we'll have a loss in the mddle. And that is explained
in -- on pages 16 and 19.

Ms. Krema testified fromthe CME on Monday and did
an extraordinary job providing insights into U S. dairy
derivatives markets, and | think her testinony was very
credi bl e.

And the top of page 5, | provide a chart very
simlar to what Ms. Krema showed in her testinony. The

di fference between ny chart and her chart is that hers was
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average daily open interest and mne is open interest on
the | ast trading day of each one of those years.

And 1'd like to use this chart just to highlight
sonething a little bit nore. The last tine we were
together, or sone of us were involved, in a national
hearing to consider class price formula changes, was back
in 2007, 2008. And when you |look at this chart, you can
see the nunber of transactions on the CVE Futures Dairy
Conpl ex, which woul d be whatever their futures contracts

were at the tinme, had been growing, but is significantly

2023

| ess than what it is now In fact, nowit's three to four

tinmes the |evel.

So the last tine we got together to discuss class
price issues at a national Federal Order hearing, the use
and -- and understandi ng of these derivative transactions
was not as significant nor was as significant of an issue
back at that tinme. Far different than it is now.

In fact, | recall in that tine period, | was a
Dai ryl ea enpl oyee, helping to work with the Dairy Farners
of America risk nmanagenent program And | was asked to
join the DFA sal espeopl e and ot her account managers when

they met with sonme of our custoners, during 2008, 2009,

2010. And they would have a topic list of things that the

custonmer wanted to tal k about, and frequently the nunber

one topic at those neetings was how they could use the DFA

ri sk managenent program forward contracting prograns, to
help their -- protect themagainst mlk price volatility.

Now | don't go to those neetings so nuch, and the
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difference is a |ot of the buy side has invested in people
who are very sharp at using these derivative prograns and
understood their use. And so that is part of the reason
why we have seen such a significant increase in the use of
t hese prograns.

On the sell side, when | started at Dairy Farners
of Anerica in 2010, we had an astonishingly | ow vol une of
m | k covered under our forward contracting program
total |y changed our approach on how we interact with a
farnmer-owner. In fact, we were outsourcing it in sone
cases. The education effort, we were outsourcing to
others. The silliest thing | had ever heard of.

| stopped that, day one stopped that, and | hired
people that could work with dairy farnmers, explain risk
managenent to dairy farnmers, and take what was happeni ng
in the derivative market and relate it back to their mlk
checks so they could understand it. And the use in our
forward contracting program skyrocketed, which is part of
t he reason that you see the significant increase over
tinme.

O hers -- others in the industry, that woul d be
brokers that worked extensively with dairy farners, also
did a lot better job of explaining howto use these
prograns to dairy farners.

And so the use is significant and is of -- and is
now sonething that is so intertwined with the Federal
Order program because every one of these types of futures

contracts settle to an announced price by USDA that has
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backst opped with an inportant price in the Federal O der
pricing system

Ms. Krema did a better job than | did, as we go to
the top of page 6, in show ng open interest information.
This is a snapshot of two particular days this year, the
open interest of futures and options on the CVE G oup
Dairy Conplex. It is May 26th and August 8th.

And what 1'd like to point out is just sort of the
role on how these futures contracts demand the anount of
open interest changes over tinme. So you can see that on
May 26th, we hadn't settled the May class -- the My
Federal Order prices yet, so those contracts were stil
treading. They still had open interest.

You can see 12 nonths out, you get to May 2024,
and you can see fairly significant open interest through
May 2024, and then it falls off fairly considerably. In
fact, the second half of 2024 at that point had very
little open interest.

You nove to August where both May and June prices
have been announced, and those futures derivatives on the
CME had rolled off the board and new ones have cone on.
And you can see the significant change in open interest,
and you can see it extends out well beyond the 12 nonths.

And Ms. Krema's data that she showed in her
testinony, | think, was nuch better than this in show ng
sort of the seasonality and the change.

| tal ked about the Federal Crop Insurance Program

On page 7, mddle of the page, is a chart. Wat that
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chart is, that's data fromthe Ri sk Managenent Agency t hat
| have summari zed, and it shows the coverage by crop year.
Now, a crop year runs fromJuly 1st to June 30th, and a
crop year -- so we |ook at -- let's take 2022. The crop
year of 2022 doesn't nean all those transactions settled
out in that crop year. |It's just the insurance policy was
t aken out sonetinme between July 1 of 2021 and June 30th of
2022. That's the 2022 crop year.

It shows significant use. Wen you average those
nunbers, because we don't know exactly what the coverage
woul d be for any one annual tine period, any one January
t hrough Decenber, when you average those out, it's pretty
cl ose to about 53 billion pounds of m |k has been prior --
at least up until 2023 crop year. That's about 23% of the
U S. dairy supply.

In the DFA ri sk managenent prograns, the vol une of
mlk that's covered by our farner-owners and forward
contracting is about the sane as the volunme of mlk that's
covered under our Dairy Revenue Protection |nsurance
Prograns. They are both pretty significant. They have
both grown. In fact, in 2022, we had record volunes in
bot h prograns.

And so sort of interpolating a little bit that
the -- relative to our use, and interpolating what | think
t hat nmeans for producer coverage using the CME G oup
futures derivatives for dairy farners, that | think
somewher e between -- in 2022 -- somewhere between 35 and

45% of the U.S. mlk supply was hedged by dairy farmers
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across the United States. So it is pretty significant.
It's pretty significant.

| nmentioned that we use risk managenent to support
exports. I'mgoing nowto the mddle of page 10. So we
are very fortunate in the United States to have such a
robust and well used dairy risk managenent program The
CME G oup futures market is by far and away the |eading
dairy risk managenent futures market anywhere.

And it creates a significant strategic benefit to
the United States versus who we woul d say woul d be our
conpetitors in international marketplaces. |n Europe,
there's a futures narket, the EEX. And for New Zeal and
they have a futures market that they can use for dairy; it
is the SGX. Neither of them have grown very nmuch. They
are getting nore and nore use.

But if you look at this chart, the open interest
when you take their contracts, which are smaller sized
than the U S. contracts, you convert themto their U S
equi val ents, and you add up then their U. S. equival ent of
contracts that they would have, again, on the |ast day of
tradi ng, for 2022, their open interest was about 20, 000
contracts, which is about where the U. S. dairy industry
was in the early 2000s. So we have a significant
advant age over our European conpetitors when it cones to
the export markets to be able to strategically use these
prograns to support the growmh in U S dairy exports.

Ckay. On page 11 is where | start ny discussion

of the inpact to dairy farnmers and the need to del ay
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12 nonths. And so sinply put, this chart goes through the
transaction and the determ nation of the Cass Il mlk
price, using factors that | have -- use as an exanpl e.

And ny exanple is that 2021 average conponent prices,
announced by USDA, the average cross anounts for 2021, the
annual average, the butterfat price, the protein price,
and the other solids.

And it goes through what the conponent factors are
to determne the Class IIl price: 3.5%butterfat, 3.1
other protein, and 5.9 other solids. It's the 3.1 and the
5.9 which we are seeking to noderni ze and update to neet
t he average conponent test in producer supply.

As you go through that, and you conme out with a
17.08 Class Ill price. I'mgoing to use that -- | use
that 17.08 Cass Il price in nmy exanple of what all this
means to dairy farners.

Now, when | go through this exanple, |'m going
to -- I'mgoing to use an exanple where -- I'mgoing to
page 13, the mddle of the page. [|'mgoing to use an
exanple where I'musing different protein and other solids
conponent tests, and |I'mnot changing the butterfat price.
Ri ght ?

So in this exanple, on this dairy, that dairy
probably actually had a 4.0 butterfat test, but if | use
that 4.0 in what I'"'mtrying to show to show you the i npact
of what woul d happen when we change these factors, it wll
cloud it by adding in butterfat conponent basis that we

aren't concerned about because we aren't changi ng the
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butterfat standard. So | |eave butterfat as 3.5 for
conveni ence to show t he change.

And so this particular chart, though, |ooks to
be -- what's the full conponent test? So the change
hasn't occurred yet. This is an exanple of a dairy farm
who produces 3.5% butterfat, 3.27 protein, and 5.81 other
solids, and so their full conponent Class Ill price is
$17. 90.

The Class Il price that they woul d hedge at woul d
be 17.08, which neans they have a conponent basis of
$0.82. It's that $0.82 that ends up at risk of being
canni bal i zed as we raise the conponent factors in the skim
mlk test. It is that $0.82 | talk about as part of that
basis, that when we say dairy farmers lock in a1l to $2
profit, the $0.82 is part of that. The rest of the 1 to
$2 is on the butterfat side, but we aren't changing
anything in this proposal that's going to inpact the
butterfat, so |I'm |l eaving that out.

Going to the bottom of page 19, so this converts

to the butterfat, protein, and other solids factors -- or
excuse ne, not the butterfat -- it converts the protein
and other solids factors to our proposal. And it goes

t hrough and it recal cul ates what the announced C ass ||
price woul d be.
Now, | specifically -- going back to this chart --

| specifically chose these conponent tests when

converted themto a skimmlk value -- would be the sane
as these -- to help show ny point.
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So now we go through, you realize the brilliant
testimony that the National M|k Producers Federation has
provi ded, and you choose to adopt our proposal. Thank
you. W appreciate that. But we're changi ng what the
announced Cass Ill price would be. 1It's now going to be
17.90 instead of 17.08.

Going to page 15, mddle of the page, this chart.
So here's sort of what the dairy farmer was thinking
about. Al right. So the dairy farmer did this
transacti on nonths before they knew what the change was
going to be or when it was going to be inplenented, but as
it turns out, this -- this hedge they did settles after
t he change happens.

So that dairy farnmer had an expectation of | ocking
inaddass IIl price of 17.08, knowi ng that they then had
a conmponent basis in addition to that of about $0.82, they
said for $17.90, | can nake a profit on ny dairy farm and
so I'mgoing to lock it in.

Now we go to the change, after the fact, and the
announced Class IlIl price is $17.90. But there's no
addi ti onal conponent basis, it's been absorbed into the
Class Il price.

So the dairy farnmer then, the transaction is they
hedged at 17.08. They didn't want the price to go down.
Not hi ng el se changed that -- the conponent prices were the
sane when they hedged as when they settled the price. The
only thing that changed was the factor in the fornula.

And so the formula then said the settlenment price
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t hat woul d be used by the CME and by our forward
contracting progranms would be 17.90. So they hedged at
17.08 to protect thenselves fromthe price going down, but
the price went up, so they had a | oss on that hedge. They
had a | oss of $0.82 a hundredwei ght.

So they ended up at the price that they wanted in
the futures market that they saw, they are ending up at
17.08, but what's missing is they don't any |onger have
t hat conponent basis because when they sold their mlk to
whoever they were -- they were selling it to, they got
paid the 17.90. They got paid their full conponents.

They got the 17.90. But there was no additional value in
that basis than what they were -- as they were expecting
when they made the transacti on.

And that's where the challenge, that's what the
problemis, why we are asking to delay this for 12 nonths.

"1l stop there, Nicole. The |ast part, pages 16
t hrough 19, go through sort of the cross hedge
transaction, but I'll stop there and be happy to entertain
guestions. Thank you.

Q Thank you, M. Gallagher

One question on the last part that you were just
mentioning on this delayed i nplenentation. If we're at
this hearing today, and it's going to take us sone tine
before any kind of anticipated change that could happen
wll actually be effective, I'mwondering if you could
tal k about when that 12-nonth period or why that 12-nonth

comrencenent of the delayed inplenmentation woul d occur at
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the -- at the final order or the inplenentation of any

change as opposed to why people couldn't build that into

their risk managenent tools starting today so that we

coul d have the advantage of this kind of foreshadow ng?
A Correct. Thank you. That's an excell ent

guesti on.

So unfortunately, uncertainty is uncertainty, and

so not know ng when this is going to happen is then
becom ng a guessing gane. And what our risk managenent
prograns are neant to do is to take uncertainty away and
make it nore certain.

And so, you know, we have sone view in our mnd

2023

when we think this final decision may be announced, and so

for transactions that woul d be occurring after that date,

we have quite a bit of uncertainty on how we use these

prograns to support effective risk nmanagenent for both our

dairy farnmer-owners, our mlk plants, and our custoners.

Did | get to where you wanted to go?

Q Yeah. | nean, | think is another part of this as

well, that they can't afford to not continue to engage in

their risk managenent tools because it's so integrated
into their current business practices?
A. Yes. So if | may sort of answer -- add to that
answer .
So, M. Nobis nmentioned that he used risk
managenent sonetinmes. And so if M. Nobis was a DFA
farmer-owner, | would pull himaside after |I'm done here

and explain to himthe need to be consistently using the
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prograns because you never know.

We found, and unfortunately, a year -- so |ast
year, the end of 2022, there were sone pretty decent
prices that dairy farmers could cover for the first half
of this year. But those prices that were offered didn't
offer a profit margin, so they didn't cover. W begged
them Sone covered, but not as many as usual. And
unexpectedly, prices fell off the charts, as we know. It
happened in the spring and into the sumer.

What the challenge is, is that we probably wll
see |l ess risk managenent coverage because of the
uncertainty that we're going to be facing. And you never
know when prices are just going to fall off the shelf and
decline rapidly like they did last -- this -- this past
spring and into the sumer. And so that is going to --
that uncertainty will bring a lot of challenges to
financial -- the financial operations of a |lot of dairy
farnmers.

Q And then in Exhibit 110 that you have in front of
you, that's the Dairy Farner of Anerica brochure, if you
| ook at the second page there, can you tal k about the map
that's reflected there?

A. Yes. So the dots represent one of our DFA
farmer-owner farnms. So you can see where we're | ocated.
We have seven operating councils. Each operating council,
you can see there sort of their geographic boundaries by
the light blue outline on the gray scale map. And our

operating councils -- or each operating council for that
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region is responsible for marketing the mlk of our
farmer-owners, getting paid, and determ ning pay prices,

and witing the mlk checks for our farnmer-owners in those

areas.
Q Ckay.
M5. HANCOCK: Thank you, M. all agher.
Your Honor, we would submt the witness for cross
now.

THE COURT: Questions for this witness, other than
AMS first?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q "' m Roger Cryan with the Anmerican Farm Bureau
Feder ati on.

A Hel | o, Roger. How are you?

Q Very well. How are you today?
A. | mgood. Thank you. You?
Q | think | said so. | think | said I'mvery well.
Thanks.
Ckay. |I'm-- 1 have been inpressed with the way
you have grown DFA' s market -- risk managenent prograns
over the years. It really feels like it is part of DFA s

recommitnent lately to serve the nmenbers in the industry
and the community, and I -- | -- I'm-- | thought this was
a good reflection of that.

A. Thank you.

Q Now, you tal ked about 2020, and sone of the

volatility, some of the crazy things that happened that
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year. You've tal ked about prices dropping off the table.
And if | understand your progranms correctly, and
you haven't -- | don't think you quite brought this up --

but when there was sone real chaos in terns of basis risk

and with respect to uniformprices versus Cass IIl and IV
prices, for exanple, in 2020, your -- a |ot of your
prograns covered -- covered producers, right? A lot of

your producers who were using your forward contracting
programas set forth saw a lot of that risk nmanaged; is
that right?

A. That's correct. And we paid out between -- on our
forward contracting prograns, we paid out tens of mllions
of dollars to our farmer-owners during that period. And
t hose that would have had the Dairy Revenue Protection
| nsurance Program although we don't wite those checks,
that cones from RFA --

Q Sur e.

A. -- they also got tens of mllions of dollars. So
a very effective risk managenent inplenentation during
that tinme period --

Q Yeah, you --

A -- that was beneficial to our farnmer-owners.

Q Very good.

And you -- and your program because you are
serving the farnmers as producers, trying to help them
manage ri sk, and not just selling sone product, you
dovetailed all the different options they have, |like the

USDA programns, the various USDA prograns and ri sk
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managenent, and the crop insurance and dairy margin

coverage, and then you fill the gaps with --
A Yeah.
Q -- futures and options and so forth; is that
right?
(Court Reporter clarification.)
BY DR CRYAN:
Q And then you fill the gap with futures and options

and other forward contracting tools; is that right?
A. Yes, that's correct. So | didn't spend tine

tal king about the Dairy Margin Coverage Program That's

w dely known, | believe --
Q Yes, it is.
A. -- and is by far and away the single best risk

managenent programin the dairy industry. And so when we
work with our farnmer-owners, we start and | ook at how nuch

t hey have -- they can get covered under the Dairy Margin

Coverage Program and so that's -- that's covered.
Q Ckay.
A. And then we work on whatever delta they have in

their mlk production wth our other prograns.

Q So putting those all together gets kind of
conplicated. And in 2020, when -- when basis bl ew up and
t here was massive anounts of depooling, a |ot of the
prograns, a |lot of the proposals fromNational MIk are
aimed at -- including this one -- are at least in part
ai nred at addressing class price msalignnents and negati ve

PPDs and depooling, trying to -- trying to address that.
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Coul d you tal k about sone of the inpacts that
negative PPDs and depooling had on DFA as a -- as a -- as
a conpany, as a co-op that was taking on a lot of risk for
its nmenbers, and on the nenbers thensel ves?

A Yeah. So we're a little bit different than others
in the marketpl ace because we offer blend price-forward
contracts, and we offer producer price differential
forward contracts.

And so when those negative basis hit, dairy
farnmers that had a blend price-forward contract were
protected, and those that -- so if you think a little bit
about, you know, you -- if you buy corn, right, you buy
corn, you can buy off the board, you can buy the basis, or
you can buy it delivered.

So think of our blend price-forward contract as
the delivered price. And then we have other dairy --
other farnmer-owners that will say, | just want the board
price, which will be covering Class Ill. And then there
will be others saying, | just want the basis, which would
be the PPD. So we have -- we can cover all three of those
options for our farner-owners. So a little bit different.

A lot of our transactions on risk managenent were
prot ected agai nst that basis change, but not all of them
And so because of sone of the anonalies that happened in
dramatic differences between class prices that resulted
fromvarious actions during COVID, the -- those
farnmer-owners that didn't cover that PPD basis in one way

or anot her had very negative inpacts on what they were
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expecting for the outcone of their hedge.

Not because of conponent basis changes
necessarily, but because when they were making their
transaction, they weren't expecting to have a mnus -- |I'm
making this up a little bit, but it's in the ballpark -- a
m nus $8 PPD. They were either expecting a zero or maybe
slightly higher. And so when you lock into a $20 m |k
price, and you think you're going to get a PPD of zero,
and that $20 milk price is pretty good, then that's fine.
But when you lock into a $20 milk price and you end up
with an unexpected mnus $8 PPD, you are really netting
$12, and that is not a financially viable transacti on,
unfortunately.

And so sone of -- you know, the five proposals
that National MIk is offering up woul d support stronger
PPDs and would |ead to nore effective risk nmanagenent
transactions by dairy farners across the industry.

Q Yeah. Larger and -- and nore consistent, right?
Less variability in the PPD, that's -- those are kind of
two of the ains that will help support your -- your
support for producer risk managenent.

A We woul d I'i ke stronger and nore consi stent PPDs.
| don't have analysis to know if our proposal is going to
do that or not --

Q Ckay. Very good.

A -- consistently.

Q Thank you, Ed. Thanks very nuch.

DR. CRYAN. That's all | have. Thank you.
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THE COURT: Anyone el se?

M. English.

MR. ENGLI SH:  Your Honor, | actually think this
woul d be a good tine for a break.

THE COURT: The hearing reporter thinks so too. |
t hi nk so too.

And |' m begi nning to wonder whether ten mnutes is
enough. Enough? Ckay.

The hearing reporter says it's enough. Let's cone
back at 9:50.

(Wher eupon, a break was taken.)

THE COURT: On the record.

M. English, your wtness.

MR. ENGLI SH:  Thank you, your Honor.

CROSS- EXAM NATI ON

BY MR ENGLI SH:

Q Good norning, M. Gallagher. M nanme is Chip
English. | think we have known each ot her since probably
1987 or sonething |ike that.

A | think so, yeah. Good norning.

Q And in this proceeding, | represent the M1k
| nnovati on G oup.

A. Very good.

Q Sol -- 1 realize your testinony is about Issue 1
but | think it is inmportant to understand the phil osophy
behind the testinony. So | want to ask sort of a holistic
guesti on about the whol e proceedi ng.

Is it your position that USDA shoul d post pone
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I npl enent ati on of whatever changes it nmakes fromthis
proceeding all at one tine?

A. Carify that.

Q Ckay. So let's say, contrary to our position --
because we're not in favor of Issue 1 -- if the Secretary
were to adopt your Proposal 1, which you seek to have
12 nont hs delay, should the Secretary simlarly del ay
i npl ementati on of any decisions on |Issues 2, 3, 4, and 5?

A. The only inplenentation delay we are asking for is
for the inplenentation delay on the conponent changes to
the mninmumclass skimmlk prices.

Q So you are not going to appear |later or sonmeone on
National MIlk's behalf is not going to appear later to
request that, say, for instance, |Issue 2, survey changes,
woul d be inplenented |ater?

A What are |ssue 2 --

Q That's the survey. That's |ike renoving barrels

from-- fromthe survey, adding 640-pound bl ocks, adding

nozzarella, things like that. | nmean, | basically -- |
think -- I think if I'"mcorrect, because this would be a
really short cross-exam nation -- if what you are saying

is that National MIlk is only asking to del ay
i npl enmentati on of Issue 1 and not any of the other

proposals, is that what you are sayi ng?

A. Yes.
Q Well, then let nme suggest, to the extent it is
hel pful and the extent -- obviously USDA's not bound by

anyt hing. But nonetheless, there is a concept called
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negoti ated rul enmaki ng. Let ne suggest to you since we
oppose |ssue 1, your proposal, and you are in favor of

| ssue 1 and seek that it be inplenented 12-nonth del ay, we
are entirely in agreenent.

MR, ENGLISH And | think ny cross-exam nation is
over.

THE WTNESS: Thank you M. English

CRCSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning, M. Gllagher

A. Good norning. How are you?

Q I|"'mwell. Thank you. Ryan MIltner, and |I'm
representing Select MIk Producers.

When you tal k about DFA s risk managenent prograns
available to its nenbers, what does that all entail? Wat
are the different prograns that you offer?

A. Quite extensive. So we -- we pride ourselves on
being able to create forward contracting progranms to cover
price risk of any dairy product.

So, for instance, to get into the weeds a bit,
the -- if we have a farner-owner who wants to solely cover
the Class IIl price risk in their blend price, but feels
t hat maybe the whey price is so lowthat it could only go
up, so they don't really want to | ock the whey price in,
we have a nethod to help themjust cover the protein price
and protect the protein price and |l et the whey price
change.

We al so offer, through our forward contracting
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prograns, opportunities for our farnmer-owners to hedge
feed price risk, and we build that into the mlk price
that they would receive through a mlk price-forward
contract.

So we have got -- on the producer side, on the

2023

farnmer-owner side, a significant nunber of options, and we

have ways that they can lock the price in. W have
opportunities for themto get a floor where they get al
the upside. W have transactions that we call m n/ mx

forward contracts where they lock in the floor or they get

a floor price, but instead of getting all the upside, they

only get sone of the upside, but in--in--in-- in
recognition of that, they get paid a certain value for
that transaction, or it reduces -- it reduces the cost of
the floor to limt the upside.

We have ot her prograns where if they' re |ocked in,
we have sonet hing that we have created that we call the
upside rider. So an upside rider, if you were |ocked in
at say a $20 Class Ill price, and you were okay with --
with prices going higher, but if they really went higher,
if they went to $28, you would really feel bad, you would
want to get sonme of that, the upside rider that allows us
to do a transaction with the forward contract and adj ust
that price. So let's say for a particular fee, that when
the Cass Il price exceeded $23, that they woul d get the
val ue above $23, and they would only be locked in up to
t hat $23.

So we have got quite a variety of programs. W
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used to show it -- interestingly -- we -- when -- when we
sort of -- we are constantly learning howto do a better
job to talk to our farnmer-owners and sinplify our whole
process. One of the things we used to do, we were too
proud of ourselves, we used to show a chart, an extensive
chart, that had about 40 lines on it, that were nost of
our risk managenent transactions. And we found that when
we showed that in our -- in our intro to risk nmanagenent,
it was so overwhelmng that it turned our farnmer-owners
off. So we don't show that anynore, and we just sort

of -- but we have -- we have lots of options and |ots of
variety. And we can extend all of that, also, over to our
own plants, and we can extend it to our custoners,
dependi ng on what their needs are.

Q Are the underpinnings of all of those different
prograns ultimately CVE derivatives?

A. Absolutely. So | -- | did reference that we can
do internal transactions. | referenced that when | was
presenting ny statenent. But nost of the hedges that we
do are transactions with a CME futures product.

Q Tell me about the -- you nentioned an interna
hedge. Wiat is that, and how does that work?

A. Sure. So a -- we would have a dairy farner,
farmer-owner, that wants to cover the class -- as an
exanple -- Cass IV pricerisk in their blend price. They
don't want the price to go down, so they are going to --
we're going to -- so we do a forward contract with them

for that Class IV piece. W go into the futures --
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normal ly we would go into the futures market and we woul d
sell a Cass IV futures.

Soneti nes, instead of doing that, we are able to,
at the sanme tinme, know that we have a custoner who we are
selling ice creamto who wants to lock in their ice cream
price, who then would have -- we would make a transacti on,
normally in the futures market, to buy a butter futures.

And at the sane tinme maybe we have an export
transaction for nonfat dry m |k powder where we are
selling to our custoner overseas at a fixed price, and
normal Iy, what we would do to support that fixed price is
that we would buy a nonfat dry mlk futures price.

| nstead of going into the futures markets for
producer farnmer-owner transaction and the two pieces of
the transactions with our custoners, we just neet in the
m ddle and we do it internally without going to the
futures market.

That's what | -- that would be the interna
transaction. And in nmy testinony, | talk about the
m ddl eman. DFA woul d be the m ddl eman in that
transacti on.

Does that nake sense?

Q It does, thank you.

On those types of internal transactions, what
exposure is there to the cooperative, and therefore its
owner nenbers, if -- if a Proposal 1 is not del ayed
12 nont hs?

A. Yeah. W -- we -- as the m ddl enan we won't get
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back to -- so as it stands now, we can sort of perfectly
mat ch up everything, so that as the m ddl eman we don't

take on any risk of profit -- | nean, profit -- we don't

wll -- we wll -- there will be an amount we -- we w |

change is, when it changes, the inplenentation date. So

that creates an exposure to us that we can't nmanage.

farner nenbers, correct?
A. DFA is owned by | think it is 11,000 -- we have

Q So would it be correct that in addition to the

i npacts on your nenbers with respect to the transactions

exposure too, isn't it?
A. Yes.
Q Ckay. Thank you

Honor .
THE COURT: Anyone el se other than AMS?
CROSS- EXAM NATI ON
BY MR COVI NGTON:
Q Cal vin Covi ngton, Southeast M1k, Incorporated,
"' mrepresenting.
Good norning, M. Gllagher.

A. Good norning. How are you?

take on risk of |oss. But as this occurs, we do. And we

Q And DFA, like all cooperatives, it's owned by its

11,000 farner-owners, operating about 6,000 famly farns.

MR MLTNER | don't have anything further, your

be uncertain whet her we can get back, not know ng what the

you describe in your testinony, exposure that DFA may have

t hrough i nternal transactions, or otherw se, that's farner
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Q Just fine. Thank you

| want to ask a few questions and focus on the
earlier part of your testinony.

But first thing | want to ask you, though, is,
over the |ast couple of years, have you been a part of the
Nati onal M|k Producers Federation group of
representatives fromthe various dairy cooperatives to
devel op this proposal, Proposal 1, that you are talking
about ?

A Yes.

Q Ckay. And what is the purpose of National MIK's
Proposal Nunber 17

A. SO -- sO our purpose is to -- to re-establish the
accuracy of determning mninmmskimmlk prices across
all Federal Orders, for Classes I, IIl, IIl, and IV, by
returning to the policy initiative that they inplenented
during Federal Order Reform neaning that the skimfactors
to determne mninumskimmlk prices be based on the
aver age producer conponent tests across Federal Orders.

Q All right. And why -- why is that update needed?

A As we have -- as has been shown in testinony, I
t hi nk, by everybody that has presented evi dence on
conponent tests, that these conponent tests have increased
substantially and that we no | onger have the accurate
determ nation of those mnimumskimmIlk prices across all
Federal Orders.

Q Ckay. Now, in your testinony, and the response

here, we keep using the termskimm |k conponents, which

r TALTY COURT REPORTERS, INC. 1343
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Proposal 1 is about.
What are the purpose of those skimm |k conponent
factors?

A. Those skimm | k conponent factors are used to take
t he product derived protein, nonfat solids, other solids,
and convert themto skimmlk prices.

Q Ckay. And why does the Federal Order system need
those skimm |k prices, that conversion?

A. Skimmlk prices are reflective of the -- it's
inportant that the skimmlk prices are reflective of the
general conponent tests across the industry, and that when
establishing Class | prices, Cass | price is the Cass |
nover plus a differential at the mnimum C ass | price.

And in Federal Order Reform the initiative, the
policy initiative, is that the Class | nover was neant to
refl ect average manufacturing prices. And right now, it
doesn't, because in all of the conponent orders, the
average manufacturing prices, really what the conponents
are in the order, which are significantly higher than they
were in 2000, and so the skimvalues are out of date. And
we don't see the connection -- M. Nobis very ably
explained its inpact on his dairy, that -- that we don't
see the connection with the Class | price, that m ni num
Class | skimmlk nover being priced off of manufacturing
price anynore.

Q Ckay. So the skimmlk prices per hundredwei ght,
as you just responded there to the earlier question, that

are cal cul ated fromthe conponent prices, they are needed
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to help establish the dass | nover skimand al so the
published Cass Il, IlIl, and IV skimm|lk val ue prices?

A Yes.

Q Okay. Al right. Wen the Federal O der Reform
was i npl enented back in 2000 that you referred to severa
tinmes, did those published Class IlIl and Cass |V skim
m |k prices per hundredwei ght approximte the actual
Class Ill and IV skimmlk prices at test at that tinme?

A Yes.

Q Ckay. Al right. And then, again, as you just
testified and al so as you have responded, where conponent
prices have increased, do the current published Cass II
11, and IV skimm |k values and also the Cass | nover
skimm | k value, do they approximate the current conponent
l evels at the tine?

A Could I ask you to ask the question again?
Because | think you said conmponent prices instead of
conponent tests.

Q And | very, very well could have been, so | --
appreci ate that.

Do the current -- does the current Class | nover
ski m val ue per hundredweight, Cass IIl, Ill, and IV skim
m | k val ues per hundredwei ght, do they approxinate --

publ i shed prices, do they approximate the actual prices at

test of the current II, IIl, and IV skimm |k prices?
A. In the Federal Orders that have nultiple conponent
pricing, Cass Il, Ill, and IV values approxi mate. The

Class | values do not. Wen you | ook at what the skim
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mlk -- mninmumskimmlk prices would be, they do not
approxi mate in any order what the actual producer tests
are right now.

Q Thank you.

When the current skimm |k conponents were
i npl emented back in 2000, as a part of Federal Order
Ref orm were they ever intended to designate the m ni num
skimm |k conponent levels in Cass | Federal Order skim
mlk?

A. No, they were not.

Q Ckay. And if the National MIk Producer Proposal
Nunmber 1 is inplenented, does that nean that the d ass |
skimmlk nmust neet the proposed update -- updated skim
m | k conponent |evel s?

A No.

Q Ckay. And has been testified, the National Mk
Producer Proposal 1 would increase the Cass | skimmlk
price.

Does that increase give any kind of econonic
advantage to one fluid handl er over another in the Federal
Order systenf

A So the change would result in the average -- or
excuse me -- the Cass | skimmlk price nover being
hi gher, but being the sane in every single Federal Oder.
So there would be no conpetitive -- inter-conpetitive
advant age or di sadvantage for any of the regul ated
handl ers.

Q Ckay. And currently under Federal Order
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revisions, Class | handlers, to neet their obligation to
t he Federal Order systemwhen it cones to the skimmlk,
t hey account for that skimmlk on a per hundredwei ght
basis; is that correct?
A Yes.
Q Does National M1k Producers Federation
Proposal 1, does it change that?
A No.
Q Ckay. Thank you, M. Gallagher
MR, COVI NGTON:  Your Honor, that's all ny
guesti ons.
THE WTNESS: You're wel cone.
THE COURT: Next, M. Rosenbaum
CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on,
You have provided your views as to the purpose of
vari ous undertaki ngs during Federal Order Reformin 2000.
Can you point to any specific statenent in the
deci si on by USDA when they inplenented those reforns as to
whet her there would be a need for any future revision in
the skimm |k conposition assunptions, one way or the
ot her ?
A | don't have anything to point to fromthe record.
Q Ckay. And --
A That | am aware of.
Q

And were you aware that at the tine that Federal
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Oder Reformwas instituted in 2000, USDA had i ssued
previ ously decisions where they made the explicit
statenment that with respect to Cass I, there was no val ue

in additional nonfat m |k solid conponents?

A | woul d answer your question first by directly
responding, |I'mnot aware of that.
But I would answer -- also follow up, in that the

sane -- when they -- when they inplenented the Federal
Order Reform decision, they struck it at the average
conponent test that existed at that tine.

Q Did they actually say that's what they were doing
in a decision, as opposed to sinply trying to cone up with
a formula that roughly approxi mated the current pricing
under the MNseries?

A | don't have specific information to add to that.

MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Anything further from anyone?
Yes.
CROSS- EXAM NATI ON
BY DR VI TALI ANC

Q Peter Vitaliano, National M|k Producers
Feder ati on.

M. Gallagher, | would like to just follow up on
t he question from M. Rosenbaum just now with regard to
whet her the Federal Order Reform decision contained
anything that anticipated further adjustnents in the
future.

Is it your understanding that in terns
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specifically of the conponent conposition factors in the
Class Il and Cass IV formulas, the skimmlk formul as,
that at that tine of Federal Order Reform around 2000, the
average conposition of producer mlk was pretty stable and
not changi ng very nmuch, and therefore would not
necessarily be sonmething that they would comment on in the
Federal Order Reform deci sion?

A M. Vitaliano, | would say that it was fairly
stable. | don't know-- | can't -- | can't get into the
m nd of USDA at that tinme and the relative nerits of
conmenti ng or not conmenti ng.

But | think if you -- if you |ook at the
testi nony, the evidence that has been submtted at this
hearing, you will see a change in the conponent tests that
have been pretty significant, beginning around 2010, t hat
have increased substantially. And it is not -- as you had
mentioned in your question -- it is -- it is not sort of
just a little change or consistent conponent tests. They
are significant.

Certainly M. Nobis's testinony referenced why.
The testinony fromDr. Van Anburgh at Cornell University
testified why. And so there's just been significant
conponent production growth across the U S. m |k supply,
and it is nmy expectation and belief it is going to
conti nue.

Q That is the very reason for Proposal 1. But ny
guestion specifically was the situation around the tine of

Federal Order Reform
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DR. VI TALI ANO. Thank you. No nore questions.
THE COURT: Anyone el se?
AMS, your W tness.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good nor ni ng.

A. Good norning. How are you today?

Q Well, Ed, I'll be honest, risk managenent is
sonething | have not had to learn for ny entire career in
detail, so this is good way to start a Wdnesday.

A. Well, hey, welcone to ny world.

Q So bear wth nme a little bit.

A. Yep. | understand conpletely.

Q | do appreciate you conmng here to testify today
on this subject. So thank you very mnuch.

A You' re wel cone.

Q | think | heard froman answer you gave to soneone
el se's question that DFA has 11,000 farner-owners and
6, 000 dairy farms.

Did | hear that correctly?
A Yes.
Q Ckay. And what percentage of those farnms use risk

managenent tool s?

A. So can we count Dairy Margi n Coverage?

Q Yeah, any risk managenent tool.

A. | would say close to 100%

Q And then since you' re tal king about the inpacts to

the CME, and that doesn't necessarily deal with DMC, what
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woul d you give an estimte on w thout DMC?

A | -- 1 believe it's over 20% of our farner-owner
farns.

Q Okay. And do you know about how nmuch production
then is covered?

A | do, but | don't want to -- because of the
information | have put in this testinony, and sonme ot hers,
our -- our -- others in the industry will be able to back
into sonme of the types of coverages that we sort of feel
IS proprietary.

Q | certainly can understand that. Thank you

| don't know if you can speak to for DFA as a
whol e -- and | have asked the sanme question of other
W t nesses -- about their menbers neeting the snal
busi ness definition of $3.75 mllion in gross revenue. Do
you know about how many of your farns or farner-owners
neet that definition?

A. W recogni zed that you would ask that question.

We don't have the access to our farmer-owners
financials, so we -- we don't know for sure. But we've
done sone estimati ons based on what we think based on each
farmer-owner's annual m |k production, and backing into a
size -- an estimated size of farm because we don't
necessarily know the nunber of mlk cows that they have,
either. But recognizing that it is around a 700-cow
dairy, we think that about 80% of our farner-owner farns
woul d neet the snmall business definition.

Q Great. Thank you. | appreciate the
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back- of -t he- envel ope cal cul ati ons.

Anot her question. Have you seen in recent years,
especially as we went through COVID and getting out of
that, an increase in the use of risk nmanagenent tools from
your menbers?

A. Yes, we have. So for cal endar year 2020, we saw
record use of our program-- prograns, and for cal endar
2022, we saw record use of our prograns. And | would say,
| believe I"'mright, | don't have ny statistics in front
of me, but in 2022 that record vol une was al nost doubl e
the prior record volune. So significant uptick in risk
managenent .

And when you -- Ms. Taylor, when you think about
the growh that's going to occur in the U S. mlk supply,
there wll be growh in all sizes of farnms, but as the

mat h wor ks, nost of the growh is going to occur on

dairies in excess of 700 farnms -- 700 cows, just that's
the math. Right?

And so as the growth occurs -- so -- soO -- on
those dairies, if you are -- any -- any dairy, any size

dairy has debt. Wen you get to these |arger farner

operations, they have mllions of dollars of debt and a
slimprofit margin, and they will be -- I'Il be talking
nore about that when we get into the Cass IIl and IV
issues -- well, what profit margins | ook |ike on dairy
farmns.

And so it is a necessity for nost of these

dairies, especially the larger dairies, to utilize risk
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managenent transacti ons because they cannot afford a
long-termlow price that is below their cost of
production, and there are nany, many opportunities to use
t hese derivative markets to protect against that. And as
the dairy industry's mlk production grows, there's going
to be a greater concentration of that growmh on these
| arger sized dairies taking on greater anounts of debt and
needi ng to use these prograns even nore, |later than they
do now.

Q So you expect that to accelerate?

A. Yes, | do.

Q Ckay. In your testinony, you refer to the term--
to "run-off." And I know -- | think that termwas used
| ast week, and I'mpretty sure it's an industry term So

if you would like to just explain for the record what that

nmeans. | think | know what it neans, but |I'll et you
expl ai n.

A That's a technical economc termin risk
managenent. Run-off, it nmeans that -- so as an exanpl e,

we typically have a farnmer-owner that wll forward
contract their mlk today for the next 12 nonths. And so
when | refer to a run-off, that neans when -- so they have
their forward contract for Septenber 2023 through

August 2024. And so when | nean a run-off, is one nonth
settles out. So the Septenber forward contract settles,
technically, in October. Then whatever result of that
forward contract occurs, gets into that farner-owner's

Cctober m !l k check, and so we had one nonth of run-off.
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So that's what | nmeant by run-off.

Q Thank you.

A You' re wel come.

Q On page 7 of your testinony, towards the bottom
this is under the Federal Crop Insurance for MIk section.

Ch, first on the chart, | wanted to nake sure |
got this correct. For your crop years fromJuly 1st to
June 30th, does that nean 2019, for exanple, is July 2018
to June 2019?

A Yes. So we're currently in the 2024 crop year.
So the 2024 crop year started on July 1, 2023.

Q Ckay. Thank you

And t hose nunbers coverage, billion pounds of
mlk, | think you said, this is when the coverage was
t aken out, not when the contract ends.

Did | hear that correctly?

A. You did hear that correctly.

Q Ckay. And then in the text at the bottom vyou try
to explain why the coverage -- the nunbers show a decrease
in 2023, for two reasons. And the first one you state,
"First, Cass Ill and IV price levels offered were
consi dered" -- "were down considerably, but production
costs were at or near record high | evels maki ng the hedge
| ess interesting.”

Can you expand on what you nean there?

A Sure. Qur focus with our farnmer-owners is to help

t hem manage to a profit margin. And so we we're not --

we're not mlk brokers.
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Q You are not mlk, I'msorry, what?

A. W're -- we're not a -- we're not a brokerage
firm W don't have -- a dairy farner-owner doesn't have
an individualized account with us. W are doing -- we are
changi ng the price of the physical product. So -- and we

focus on profit margi ns and how we can help thembring --
we can bring value to themon their operation to try to
create a nore consistent profit or protect against price
er osi on.

So we aren't ever talking to them about which
direction we think the market is going and to try to get
themto nmake a bet on direction. And so when | say it's
| ess interesting, it neans when we present themw th a
perspective of what the futures market woul d show woul d be
the mlk prices, and we have got a proprietary process of
t aki ng whatever the futures nmarket presents itself at any
one nonent, and bringing that back in and presenting to
our farnmer-owners what that would ook like in their mlk
check each nonth, going forward many nonths.

And so it was not interesting because when we --
we took that futures market information, put it into our
formul a and showed them what the mlk price -- mlk check
mlk price on their dairy would look like in the future,
they |l ooked at it and they said, | can't lock in a profit.
And unfortunately, they also said, and because of that, we
think the price has to go up.

So the less interesting part was they coul dn't

lock in a profit, and so they didn't do as many
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transactions as we woul d have hoped they woul d have
normal | y done.

Q And -- and is it fair to say they couldn't lock in

a profit because of the feed costs were -- let ne see what
you used here -- production costs were near record high
| evel s?

A. That is very fair. And when | -- | wll

eventual ly return, nmake a return appearance to tal k about
topics with the Cass Ill and IV proposals, | will be
presenting information on cost inflation on dairy farns
across the United States, that will show specifically what
t hat chal | enge woul d be.

Q Ckay. Bear with ne. This was ny |ate night

reading, so | have to renenber what all ny little notes

nmean.
A You stayed awake. |'m i npressed.
Q Ckay. |'Il get to that question |ater

On page 9, at the top, you say, "I would estimte
the use of CVE G oup futures and options by dairy farners
was equi val ent to about 20 to 25 billion pounds.”

That's not just DFA nunbers, correct, that's just
i ndustryw de?

A. That is ny estimte of industryw de, correct.
Q Ckay. And so the use of CME plus the Revenue
Protection | nsurance Program

And are you tal king DRP and LGM Dairy conbi ned

into that nunber?

A. Sur e.
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Q Yeah.

A. The LGM Dairy is so small, it's a rounding error.
But, yes.

Q Ckay. But not --

A. Even though it's a good program

Q | heard last week it's going to increase, so --

A. Yeah. |'msure the guy that owns it has got to
pronote it.

Q On page 10, in this chart, it is the -- you have
stuff from-- | think that's New Zeal and and the European
futures markets?

A Correct.

Q Ckay. And you convert -- | just want to make sure
|"mclear. You took their contracts, nunbers, and the
vol unmes, and you converted that over to show the CME
equi val ent contracts.

And CME contract volunmes are what agai n?

A. So for Cdass IlIl and Cass |V, that's
200, 000 pounds of mlk; for butter and cheese, is
20, 000 pounds; for whey and nonfat dry m |k powder, it's
44,000 pounds.

Q What was that for whey?

A 44, 000.

And Ms. Krema is listening, and she will text ne

pretty quick if | got any of that w ong.

Q Wel |, good, because |I'mgoing to quote her here
shortly for you. She can text ne -- or | don't have her
nunber -- she can text you if |I'm w ong.
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Ckay. | was curious. On page 12, you are talking
about DRP, and | recognize -- well, | know you all use
this program so |l -- | -- you talked a little bit about
changes that are in -- in -- being considered right nowto
that program And | think as | read it, the change woul d
be that DRP would settle against the fornula -- the change
woul d be -- the DRP contract would settle against the
formula at the tinme of settlenment, not at the tine of
entering into the contract. That's the proposed change.

Do | understand that right?

A That's correct. Did Dr. Bozic describe that when
he testified?

Q | don't think in quite the detail, or maybe | just
didn't pick up on it at the tine.

A Ckay.

Q But you're up here, so I'mgoing to use this
opportunity to ask a few questions about it. He did say

there was a change that would be for the next year

upcom ng.
A Yes.
Q But if | renenber correctly what he said was, that

change woul d sol ve the upcom ng year's issue, but it
woul dn't solve the year after that. It was |like a
tenporary fix. And -- and | mght be getting that wong.
| woul d have to go back and read the record.

But when | read what you wote here, right, so
that's the change they're proposing, it struck nme as then

why doesn't that change solve the DRP probl em when it
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cones to the inplenentation -- it m ght not solve your CVE
i ssue, but why doesn't that solve the DRP issue?

A. The -- the -- what |'m expecting the change to be.

Q Yeah. Uh-huh

A So presently, the Dairy Revenue Protection
I nsurance settlenent price is based on whatever the
formula that existed in Federal Orders at the tine you
took the transaction out. It -- it is ny understanding
that I -- 1 -- is that sonetine in the future, that it's
going to be changed to whatever the fornula is at the tine
of the settlenent price, which puts it on the sane footing
as how the CMVE transactions are settled. So it -- it
follows through -- the sane issues exist that | described
for dairy farnmers that would use those tools and the
consunption of the conponent basis would be the sane for
the Dairy Revenue Protection |nsurance transactions as
wel | after that change is made.

Q Ckay. On the bottomof 12, going onto 13, the
sentence reads: "Basis is the difference between the
price that is being hedged and the price, based on the
hedge, that the producer expects to receive. For dairy
producers, the producer price differential would be part
of their basis when hedging the Class IIIl price."

| just wondered if you could explain that a little
bit nore for ne.

A Sure. So if you think about Todd's statistical
pri ce announcenent when they announced the PPD, there is a

section where they show what the statistical uniformprice
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Is, and that section is the Cass Ill price at standard
test plus the PPD equals the statistical uniformprice.
And so when we have a -- when we have farnmer-owners trying
to hedge their mlk check, mlk price, which is nore |ike
their blend price, and they nmay be using a Cass II

hedge, then that basis would be the difference between
statistical uniformprice and the Class Ill price, and
sonme of that basis then becones the PPD

Did that sort of resonate okay? D d that make

sense?

Q Yeah. |'mjust going back to | ook at your other
charts.

A. And so -- so just clarifying, when | went through
nmy exanple in ny statenent, | assuned there was no PPD

Q Okay. Thank you. That was the first time you
mentioned it, so that's why | was asking.

A Yep.

Q Ckay. So the PPD would be in the -- so, for
exanple, on page 13, if we could go to that chart.

A Yes.

Q So they are locking in -- they are taking the

hedge out at 17.08; is that correct?

A That is correct.

Q But they expect to receive --

A 17.90.

Q -- 17.907

A Yes.

Q But that doesn't include any of the PPD?
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A Correct. So --

Q They woul d expect to receive inreality --

A. Maybe - -

Q -- 17.90 plus sone PPD?

A PPD plus the butterfat conponent.

Q Ri ght. Ckay.

A That's -- | didn't include as well.

Q Okay. GCkay. Thank you. That's hel pful.

A You' re wel cone.

Q Let ne nove to ny questions on ny conputer instead

of on ny sticky notes.
| know you weren't here last week. Did you listen

to Ms. Krema's testinony?

A. | -- | listened to it driving to the airport.

Q Ckay.

A | got sone of it.

Q |"msure you can still answer these questions, but

| do want to just --
M5. TAYLOR:  Your Honor, can | bring up Exhibit 78
to hin? Because | do want to refer to a table in there.
THE COURT:  Yes.
M5. TAYLOR: And this is the testinony that
Ms. Krema entered into the record | ast week.
THE W TNESS: Thank you.
BY M5. TAYLOR
Q First is just a general question. M second
guestion, we'll get into a piece of that.
So the CME witness who testified |ast week

TALTY COURT REPORTERS, INC. 1361
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 30, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

menti oned the over-the-counter market, and | don't see
that nmentioned at all in your testinony.
So | was just curious about DFA's use or your

menbers' use of the over-the-counter markets?

A Yes. So | can't comment on our nenbers' use of
t he over-the-counter market. W -- we sonetines -- so
when we execute our hedges, our main coverage will be in

the CME futures, and then there's sonme other areas that we
can also cover. W may have a direct forward contract
with a custonmer. W nay have sone internal. O we may
use the over-the-counter narket.

| was trying to get sone statistics on the
coverage, the use of the over-the-counter narket, and |
didn't get what | needed in tine, so |l didn't include it.

| believe in Ms. Krema's testinony she indicated

that nost -- so to give an exanple of an over-the-counter
hedge, so -- which is also known as a swap. So a bank may
be the internmediary on that swap. So I'Il -- I'll use
energy. It is not part of mlk, but it is no different.

W nmay hedge the natural gas input price at our
mlk plants, and instead of going to a -- directly to a
futures market ourselves, we'll go to a swap partner.
That may be a bank. And |I'm not sure what the bank does
to manage their risk, but they may likely go to the
futures market thenselves, because they can bundle all
these other entities that are doing the sane hedge and --
and get better coverage.

So that same type of transaction happens in the
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dairy industry, and it could happen for Cass Ill, cheese,
or nonfat dry m |k, where sonebody's going to an entity,
doing a swap, and that entity then is covering --
generally covering their risk, and a lot of tinmes it goes
back to the CME

So even though there are these OIC transactions, |
don't -- | don't have a way of know ng how that builds
beyond what |'m al ready suggesting is coverage that
woul d -- that would be coverage. R ght? It just nmay be
anot her means of covering that transaction.

You did nake a specific question. W have -- from
time to tine, we will have a swap with a dairy farner to
cover their feed. But we don't do a |ot of swaps with our
farmer-owners. W handl e nost of everything through a
forward contract.

Q Ckay. So follow ng up on that then. From what
gat her then, you don't see the OIC market kind of as a
useful transition tool during this inplenmentation tine
possi bl y?

A. It is a useful tool. They would suffer fromthe
sane chal |l enges as we would going to the futures narket.

Q Ckay. | do want to refer in the Exhibit 78 we
handed you, to page 4, Figure 3, which is at the bottom

So last week -- or this was Monday. Already seens
like ast week. As Ms. Krema expl ai ned when she testified
on Monday, this chart shows the average open interest
di stribution from 2018 to 2022. And so when | | ook at

this chart, and I'lI|l read, say, the second |line of data, |
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read that as saying, on any given day, 75% of the open
interest contracts on the CVE will close within six
nont hs.

Wul d you say that's an accurate readi ng of that
[ine?

A So | didn't produce the chart.

Q Ri ght .

A. It sounds accurate.

Q Ckay.

A Ckay.

Q So if you just assune for --

A Yes.

Q -- this discussion it's accurate, | guess what our

question is, and | know Proposal 1 is asking for a
12-nmonth i npl enentati on, but what would the inpact be if
USDA, if we -- the Secretary decided to inplenent

Proposal 1, and chose a different inplenmentation schedul e
t han NMPF has offered, given that this open interest shows
that, you know, a vast majority of contracts are only
about six nonths out on any given day?

A Yeah. W -- we advocate for the 12-nonth del ay,
and without -- and | don't think it's appropriate for nme
to coment on sonething | ess than that, especially not
knowi ng what that something | ess would be and not know ng
what the anount of tinme would be fromthe date you
announce the final decision until the inplenentation of
everything el se. Because |I'massunmng that's not going to

be within 30 days, but naybe it would be. So there's
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there's other variables |I'd have to take into
consideration to be able to nore appropriately reply to
t hat questi on.

Q Okay. And along that |ine, when USDA issues a
final decision, at that point is when we go out for a

producer vote. And then assum ng the vote is a yes vote,

2023

we then issue a final rule, which gives the inplenentation

tinmeline.

You woul dn't consider the tinme period after the

final decision as proper notice to the industry of kind of

t he changes USDA woul d be recommendi ng as adopt ed?

A. W may. And | -- instead of -- we may. It's a
reasonabl e question. Again, | guess it would -- it
woul d -- would be inportant to know how many nont hs that

woul d be. So | get what you are saying.

And as an exanple, so the record's nore clear with

what |'msaying. So, for instance -- |I'mmaking this
up -- that you said on -- nake it easy for everybody --
that you said that the -- that the final decision cane out

on January 1, and you were going to inplenent it on
June -- July 1, and the inplenentation of the conponent
factors was the follow ng January 1. That's about
12 nonths. We -- well, that would support |I think the
12-nont h del ay.

Q Ckay.

A And if not, sonebody else fromthe teamw Il be up

here and correct ne | ater.

Q | f they don't ask you a question when I'm
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fini shed.
A. But we support a 12-nonth delay in inplenmentation.
Q Ckay. But the start of that 12 nonths coul d
possi bly be the final decision point, not necessarily the
final rule point?
A Yeah.

But on one other thing to consider, it has yet to
be determ ned the outcone of the MIk Innovation Goup's
conpl aint and the National All-Jersey group conplaint, and
there could be a delay in your inplenentation tine because
of sonething. And it may not be that, it could be
sonet hi ng el se.

Q Uh- huh

A. And so -- so that can really change that dynam c
of do we actually have that lead tinme and then shorter
i npl ementation tinme after that. That's a hard thing to
know. Right?

Q Yes. Ckay. Thank you

A You' re wel cone.

Q And in response froma question that M. English
asked you, you said that NMPF is only seeking an
i npl ement ati on delay for Proposal 1.

Ad I'mcurious why -- if you can explain why you
don't see any simlar risk managenent issues if other
factors that are being considered in this proceeding are
al so changed.

A So | do. But when we wei gh bal ance of everything,

for the other proposals, we weigh what the changes are,
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2023

the needs for the industry to change, neke those changes,
and then the risk managenent inpacts, as we wei gh those

bal ances at the National M|k Producers Federation, we

to the -- to the entire dairy industry, weighing
ever yt hi ng.

And we're sort of ina-- w're sort of --

position when we | ook at what's best for the U S. dairy
I ndustry. Right?

The National M1k nenber cooperatives represent

National M|k Producers Federation nenber cooperatives

got a governance structure. Every one of us, every
National M|k nmenber cooperative has a governance
structure that allows for easy access and comuni cati on
fromfarnmer-owners, up through the managenent, to the
boards of directors. It is an amazing, anmazing process.
We al so operate every kind of mlk plant you can
think of. W are leaders in Cass | processing. W're

| eaders in Cass Il processing, IIl, and IV. And so we

t hese things together and how it inpacts every aspect of
the dairy industry.

And when we do that, we conme to the concl usi on

conme to the conclusion that for the other proposals, they

need to be inplenented i medi ately, because of the inpact

National M|k Producers Federation is sort of in a unique

wite the mlk checks to their farner-owners, and we have

are in this really unique position to be able to weigh al

about 75% of the mlk produced in the United States. They

wite mlk checks to the farner-owners of -- you know, the
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that the need for sone of these adjustnents outweigh the
potential negative inpacts on sone of the risk managenent
transactions, and that's why we are not in support of a
delay for changes for National MIk's other four
pr oposal s.

Q And so in that case, if any of those proposals
were recommended by the Secretary and eventually
i npl emented, in those instances, producers would |ose that
basis of those --

A Well, now you ask. So froma dairy farnmer
perspective, if they hedged in advance of the
Make All owances increase which results in the class prices
goi ng down, they have protected thensel ves agai nst that
decline, and the inpact on their conponent basis from
what ever that change would be is not very nuch. So if
t hey have actually hedged, they will -- they will get the
price they were expecting for the nost part. And for a
| ot of the other proposals that we have, ultimtely
i nproves the PPD, so their basis inproves.

Q Ckay. So it's the Proposal 1 scenario where their
basi s woul d decli ne.

A Correct.

Q Ckay. Thank you

A You' re wel come.

Q Let's see here. Proposal 1 seeks to have the
changes inplenmented in March. Curious if it makes any
difference, assumng -- let's just assunme Proposal 1's

adopt ed, and under that assunption there's a 12-nonth
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del ay, but maybe it doesn't work out to be March.
Is there a different consequence if the changes
happen in the spring versus the fall, for exanple?
A. No. Not to my knowl edge. |If there is, we'll

brief or --
Q You'll cone correct it later
A. Sonmeone will correct nme. W got |ots of

opportunities to correct whatever |'m saying here.

Q W will be here for a while.

So the tinme of year isn't -- doesn't necessarily
matter; it is just the 12-nonth piece that matters?

A Yeah. So a little bit on how we -- how Peter
constructed that. He did a nice job. M. Vitaliano is
Peter. For the National MIk Producers Federation. W
knew that -- we think that by early March we woul d know
t he conponent tests for the previous year, and so it -- we
didn't think it would take very long to make a conputation
on what the averages were, and then we would want to
notice the industry as soon as we can. So that's how we
cane up with that. But if there's a better construct for

you, we woul d be open to that.

Q Ckay. M apologies. | try to --
A. You're quite all right. Take your tine.
Q -- goinlogical order, and | didn't -- | mssed

one technical question. This should be nmy |ast question.
On page 16, and that's where you start to get into
your discussions of the cross hedging. But you did have a

statenment in here that says, "W are concerned that sone
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of the liquidity providers will permanently exit the CME
Group futures and options narket."

| "' mwondering if you could just expand on that
statenent, on that concern and its inplications.

A Yeah, | want to show -- | want to show a chart, so
bear with ne.

Q Uh- huh

A Okay. This is the chart | was |ooking for.

So in addition to the m |k brokerage conpani es
that work directly with dairy farnms -- this is on page 5
of ny testinony, statenent.

In addition to that -- and the efforts of DFA and
others to educate, one of the things that al so has
occurred over time is the brokers have hired individuals
to trade in our futures markets to support nore
transactions. And so, for instance, nmaybe we had a dairy
farmer that wanted to cover their mlk 18 nonths out for
one nonth, but there was no buy side opportunity in the
general commercial business pl ace.

So the brokers would hire people to potentially,
for that brokerage, take the other side of that position,
or maybe it would be what would be a full comm ssion
nmer chant, which would be the entity that housed all the
trades for a group of brokers and worked directly with the
CME.

So they started investing nore in those people
around the 2008, 2009, 2010, 2011, 2012. And so then --

so they woul d be considered liquidity providers because
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they aren't necessarily hedging, they are supporting the
grow h in transacti ons.

Al so, what has happened is there is -- you would
potentially maybe have heard of hedge funds that transact
in corn markets or soybean markets. Well, there are
entities, | don't know who they are, entities that m ght
be |i ke a hedge fund, that have decided to cone in and do
transactions in sone of our dairy markets, that also would
be considered -- they aren't necessarily hedging a
commercial transaction in the dairy industry. It may be
part of sonmething that they are doing to protect the
busi ness frominflation or whatever. And so they would be
considered liquidity providers.

Those individuals -- and I have -- those
individuals are -- are fromtine to tine nervous because
there's participants |ike nme who know nore about what
m ght be happening in futures markets than maybe they do,
and that they then would be concerned that they may -- may
not -- they may not be in an equal footing in know ng what
may happen to markets, so they can be kind of skittish.

And so if all of a sudden there are these
signi ficant changes to -- consistent changes, nore
frequent changes, to the pricing fornulas, they nmay find
that their know edge of these is not strong enough to know
how to manage their transactions to protect thenselves
fromlosing noney, and they may take their investnent
noney out of the Dairy Conplex and use it sonewhere el se

i n another commodity or sonewhere el se instead of -- and
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that's what Anne was referring to, is sort of those
i ndividuals that are sort of making their own -- risking
their own capital and providing nore transactions, that
liquidity, but they will |eave the markets.
And if they do, or they reduce their activity,
t hat probably would result in -- 1 don't knowif it wll
result in reduced open interest or slower growth, but it
woul d have a negative inpact.
Q Ckay. Thank you
A You' re wel cone.
M5. TAYLOR: | think that's it for AVS. Thank

you.

THE COURT: Anyone el se have a claimof re-cross?

Seei ng none, redirect.

M5. HANCOCK: Thank you, M. Gall agher, for your
time today.

Your Honor, we would nmove to admt Exhibits 109
and 110 into evidence.

THE COURT: Any objections?

Exhi bits 109 and 110 are admtted into the record.

(Thereafter, Exhibit Nunbers 109 and 110 were
recei ved into evidence.)
M5. HANCOCK: Thank you.
THE W TNESS: Thank you

2023

THE COURT: You are excused, M. @llagher. Thank

you for being here.

M. English, you have arisen fromyour chair.

MR. ENGLISH Chip English for the M1k Innovation

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

1372


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

G oup.

We have been doing a really good job off the
record di scussing anong counsel w tnesses, and we wish to
put as the next witness for the MIk |Innovation G oup
Ms. Sally Keefe.

THE COURT: All right. Sounds good. Thank you
for those efforts behind the scenes. It nakes a
difference in the procedures you alluded to. Helps us be
efficient.

MR. ENGLI SH: Before we mark them |'mgoing to
hand out what has been previously submtted as Exhibit
M G5 and Exhibit M G5A and | have a comment on
Exhibit 5A. But if | may approach, your Honor, | want to
gi ve you a copy first.

THE COURT: Yes, please.

MR, ENGLI SH: And the court reporter a copy.

We have 15 singl e-sided copies unstapl ed, because
they were stapled last night, of 5 and 5A for USDA

| have copies for the audience of both 5 and 5A

THE COURT: Let's go off the record. Cone back at
11: 25 a. m

(Wher eupon, a break was taken.)
THE COURT: It is 11:25. Let's reconvene.
Technical issues resolved. Qur witness is ready

to talk to us.

M. English.

MR, ENGLI SH: Thank you, your Honor.

THE COURT: | didn't swear in the witness. |'m
TALTY COURT REPORTERS, INC. 1373

taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 30,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

sorry.

MR, ENGLI SH: Ch, thank you.

THE COURT: Pl ease raise your right hand.

SALLY KEEFE,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your witness, M. English.

MR. ENGLI SH:  Thank you, your Honor.

So let me start by saying that before and during
t he break we handed out what was submtted as Exhi bit
MG5, and I'll comment on sone nodifications to what was
submtted this norning, Exhibit MG 5A

But if we first have them marked. | believe we
are now up to Exhibit 110. | would like Exhibit MG5,
which is Ms. Keefe's testinony, marked as Exhibit 110,
your Honor.

THE COURT: Actually | had -- | had Gall agher's
| ast exhibit as 110. So this should be 111, your Honor.

MR. ENGLI SH Thank you, your Honor.

THE COURT: So marked.

(Thereafter, Exhibit Nunber 111 was narked

for identification.)

MR. ENGLI SH: And then Exhibit M G 5A as
Exhi bit 112, your Honor.

THE COURT: Yes. Exhibit 112 is marked for
identification. This was M G 5A.

(Thereafter, Exhibit Nunmber 112 was marked

for identification.)
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MR, ENGLISH: And that is a 27-page -- 28-page
docunent .

(Court Reporter clarification.)

MR. ENGLISH: So I'mgoing to start by making --
just noting sone corrections because we did upload, |
think, last night or early this norning, what is now
mar ked as Exhibit 112, also known as Exhibit M G 5A, and |
wanted to note that there are three changes.

First, to some of the colors, to clarify the
colors on page 3. The colors just didn't cone out the way
we i ntended, so we have what is nowin front of everybody,
and al so we have resubmtted to USDA, col ors have been
changed.

On page 15, there was a | egend issue. So page 15
now has the correct |egend referencing Oder 51.

And then page 22, there was a title nodification.
For page 52 -- or page 22. Page 22.

So those are the three changes, and they are now
online. In case sonebody had downl oaded and printed out
fromthis norning, those are the differences. But they
are all in the corrected versions that have been provided
to your Honor, the court reporter, to USDA, and the
audi ence.

The next admi nistrative matter, your Honor, is
that this wtness, of all the wtnesses we have had so
far, does not have a business address. And it is ny
understanding froma prior hearing what she has done

instead is she has provided her address confidentially to
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the court reporter.

THE COURT: Yes, exactly. Yes, again, the concern
is personal identifying information being rel eased
unnecessarily to the public that would cause any harm
So, yeah, | think that -- that was a suggestion, what |
suggested. Well done.

MR. ENGLI SH: Thank you. Al right. Wth that,
we wll get started.

DI RECT EXAM NATI ON
BY MR ENG.I SH:

Q Good norning, Ms. Keefe. Could you state your
full nanme and current professional work?

A. Good norning. My nane is Sally Keefe, S A-L-L-Y,
K-E-E-F-E. |'mthe owner and principal of skFigures, a
conpany that provides consulting services to all verticals
of the dairy industry.

Q On whose behal f are you appearing today?

A. " m here today as a representative of the MIKk
| nnovati on G oup, MG

Q What is your educational and professiona
backgr ound?

A | received ny BA in economcs from M ddl ebury
Col l ege and ny MBA in finance and entrepreneurship from
the University of Colorado. Before entering the dairy
field, I worked as an environnental econom cs and policy
consul tant.

Then in 1996, | joined Horizon Organic Dairy where

my work there focused on operations and m |k procurenent.
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In 2003, | joined Aurora Organic Dairy as supply
chain director as a key nenber of the teamthat | aunched
t hat new, innovative organic dairy conpany. | served in

that and other roles in supply chain nmanagenent before

becane the vice president of |egal and governnent affairs

for Aurora Organic Dairy in 2007.

| served as Aurora's VP of |egal and governnent

affairs until 2012. At that time -- and during that tine,

| directed the conpany's |egal, regulatory, and
| egislative activities in both the dairy and organic
certification policy areas.

In 2012, | left Aurora Organic Dairy and founded
skFigures, my own firm | provide managenent consulting
services, as well as technical and policy expertise to
agricultural and food businesses. | have a particul ar
expertise in Federal M1k Marketing Orders and have
testified in prior FMMO proceedi ngs.

Today ny clients include farnmers, agricul tural
cooperatives, dairy processors, corporations, trade
associ ations, as well as investors.

Q And what kind of work do you do?
A As part of ny work as a consultant, | routinely

work with data fromboth processors and Federal Mk

Mar ket Order MA, Market Adm nistrator, reports. |'mvery

famliar with the handler reporting of receipts and
utilization to the MA's, the nonthly handl er producer
settlenent fund obligation statenents, select the

conput ati on of obligation, as well as, |ike, producer

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

1377


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

payroll reporting, and the related FMMO reports and dat a.
As a routine part of all of this work for ny

clients, and when | was an enpl oyee of handlers, |
regularly considered the conponents in mlk, so both at
test and then al so on a skim basis.

Q Have you filed or assisted in filing of handler
Mar ket Adm ni strator reports?

A. Yes, | have been doing that sort of work since the
md '90s at Horizon Oganic Dairy. Horizon used
co- packers, and | was the person at Horizon that provided
the information to the co-packers where -- in order to do

the nonthly MA reporting.

And then at Aurora Organic Dairy, | was the person
that did all of the MA reporting until | left the conpany.
And then since | eaving Aurora, | have helped ny clients

with their MA reporting.

Q So you used a termthat has not, | think, been
used so far in the record. And so for clarification, what
are co- packers?

A Ch. Co-packers are when a dairy -- when a
busi ness m ght outsource sonme of their manufacturing. So
other terns that you hear for this in business would be
i ke contract manufacturing, stuff |ike that.

So Horizon did not at that tinme, when |I was an
enpl oyee at Horizon, didn't own any of its own

manuf acturing facilities, and so all of its processing was

done in -- in plants that were owned by third parties.
Q And for all those co-packers, you provided,
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basically, the MA reporting data for Horizon to them so
they could use it in their handler reports, correct?

A Yes, that's correct.

Q When you say you regularly considered the
conponents of mlk both at test and on a skimm |k basis,

what do you nean?

2023

A. Well, as we have all heard here in this proceeding

over the |last week or so, the information that the MAs
collect as far as the mlk, it really matters what's in
the mlk. And so what we're tal king about there are the
butterfat tests, the protein tests, the other solids
tests, solids nonfat test.

And so from both, you know, FMMO reporting and

conpl i ance perspective, | consider that sort of

information. And then, quite frankly, that information is

al so very inportant for the routine operation of all sorts

of dairy processing operations.

And so in ny supply chain roles earlier in ny
career, you know, that was the sort of information that |
routinely considered to figure out, you know, which mlKk

do | want to have at what plant on what day, you know,

what is going to be the best mlk supply for a particul ar

processing activity, for a particular production run,
things |ike that.

MR ENGLI SH: Your Honor, at this tine | nove that

Ms. Keefe be recognized for this proceeding as an expert
in Federal Order conpliance, especially the financial

i npacts of regulations on m |k producers and processors.
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THE COURT: Any objections?
| so find.
BY MR ENGLI SH:
Q Now, Ms. Keefe, later in your testinony, you are
going to discuss within what is Exhibit 112, a portion of

112, a survey that you conducted for this proceeding,

correct?
A Yes.
Q Have you conducted surveys like this one you'll

di scuss later in the past?

A. Yes, | have, both for -- both for clients earlier
in nmy career when | was working for another consulting
firm wthin ny own business, and then al so, you know, as
an enpl oyee, at both Horizon Organic Dairy and Aurora
Organic Dairy.

Q When was the first study that you can recall?

A. So the first one that | recall is very early in ny
career, so in the early '90s, a really fun study for the
Anmerican Water Wbrks Associ ation, where we were | ooki ng at
the feasibility of connecting snmall -- smaller water
treatnment plants and whether that woul d provide nore
efficiencies for their operations and assist with their
conpliance with -- conpliance and cost, really, for that
one.

Q And before this proceedi ng, have you ever sort of
done a count of how many of these kinds of surveys you
have done?

A. No. | had never tried to count up anything |like
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that until you asked ne that question.

Q So with that -- okay. 1'll ask you the question
So how many do you think, approxi mately, you have done in
your time since the 1990s, if you can -- if you can have a
round nunber ?

A. So | would say a round nunber woul d be sonewhere
you know, as far as |ike sonmething as broad as what we're

tal ki ng about here, we would probably be talking in the

nei ghbor hood of, |ike, one a year or so. So, you know,
20-1i sh.
Q s it fair to say these kinds of surveys are

conducted in order to provide val uabl e business insights
to your enployer or its clients or your clients?

A. Ch, absolutely. You know, to provide
benchmar ki ng. To, you know, help find efficiencies, you
know, for -- you know, for an organization that is doing a
| ot of contract manufacturing. To conpare different
vendors, different suppliers, things like that. There's a
| ot of reasons why people do this sort of -- these sorts
of conpari sons.

Q | s there anything unusual in this survey that you
conducted for your testinony?

A. Well, first, | have to say, the nobst unusual thing
about this particular project was the really short and
tight tinmefrane that we had to put this data -- put this
dat aset together and analyze it and maintain the
confidentiality of the data while we were doing that. You

know, honestly, the short tinmeframe nade participation a
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chal l enge for sone of the organi zations. W started with
t he nenbers of the M G group, then Al bertsons, and Kroger
joined the work. And with the short tinefrane that we're
all operating under here, you know, it was -- that was
definitely a heavy lift.

Q Did you make any decisions to -- you know, of
whi ch entities were sel ected as opposed to which data you
got for use in the survey?

A. What -- when you --

Q Did you exclude any entity because the results
wer e i nconveni ent?

A. No. | didn't exclude any entities because the
results were inconvenient. There is one nenber of MG
whose data is not included in the survey because the terns
under which they procure their mlk are -- are very
different than the rest of the survey group.

Fairlife, which is a product that we have heard a
fair bit about over the last week now, is a high protein,
hi gh solids product. It's -- and they -- the mlk that
they bring in starts off at nuch hi gher conponent |evels,
and they have very different procurenent terns for their
producer mlk receipts than the other plants in the group.

Q Did you receive any data, for instance, that you
couldn't use because it didn't have -- you know, didn't
neet ot her requirenents?

A Ch, absolutely. There was -- we had all the usual
data problens. W had the inconplete data. W had the

data that doesn't necessarily make sense, so you need to
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go to a secondary source, things |like that.

And so for this data, the tine period that we
| ooked at was January 2021 to Decenber 2022. For nost of
the plants in the survey group, that neans that their MA
report data has gone through the Market Adm nistrator
audit process, and so is frankly like very, very robust
and doubl e- checked.

As you get later in the period, like in the back
hal f of 2022, those audits haven't been conpleted yet, and
so you will still find, like, a stray thing in there where
you will be like this -- this is out of line, this nunber
doesn't seemto be correct. And so then | would work with
the participant to | ook at a secondary data source, |ike
their internal receiving reports, things |like that, so
that we made sure that we were using accurate informtion.

Q So one other itemthat's unusual is primarily this

data is audited by the governnent, correct?

A Yes.

Q And did you use wei ghted average data?

A Yes, | did.

Q Did you use any estinated data?

A | did not use any estimated data. And so if -- if

| wasn't able to get the full 24-nonth series for a plant,
then they were not included in the study.

Q So what is MG s position on Proposals 1 and 2?

A. So MGis opposed to Proposals 1 and 2. MW
testinony today is based on ny analysis of both USDA's

data on the conponent tests and producer mlk by order,
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which | believe is Exhibit 17, and the data that |
collected fromthe fluid mlk plant survey on their
producer mlk receipts.

Q What did you do first?

A Vell, first, | considered the current skimmlk
formula factors, along with the fluid m |k standards of
identity, and conpared those to Proposal 1. And for
sinplicity here wwth ny testinony, |I'mjust going to refer
to Proposal 1, but what | have to say applies equally to
Proposal 2. Like there's not -- it's -- think plura
pr oposal s.

Q So for this first part of your exercise, what did
you find?

A Vel |, looking at pages 3 and 4 of Exhibit 111, ny
witten testinmony, you will find a table where | conpare
the four relevant standards for the m |k conponent
factors. The current skimfornula conponent factors are
found at 7 CFR, Section 1000.50. Then | review the skim
factors from Proposal 1, and next the federal and
California conposition standards for fluid mlk. The
federal fluid mlk standard of identity is found at
21 CFR, Section 131.110. In ny witten statenent |
provide the citation to the California conposition
st andar d.

Q So let me interrupt for a nonent, please.

Yesterday, in hel pful questions from USDA t hat
were directed to the HP Hood and Shehadey w tnesses, there

wer e questions asked about, you know, Y-axis |abeling
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I ssues, which | believe happened because you wanted the
docunent to be as |large as possible, correct?

A Yes.

Q So why don't we see if we can address that issue
ahead of tine.

So for pages 1 through 24, how woul d you know - -
how woul d soneone know what the Y-axis is?

A. So in Exhibit 112, for pages 1 through 24, the
Y-axis is going to be the first part of the title. So
like on page 1, it would be the Y-axis is referring to
protein as a percent of skimmlKk.

Q And that would be true for whatever that first
part is through page 24, correct?

A Yep. Al the way through page 24.

Q And how about pages 35 through 27, what are --
what is the Y-axis?

A. 25 through 27 is just a -- is a count. So it is
just the nunber of plants. And so the Y-axis there is
nunber of plants, and it runs fromzero up to 32.

Q So now let's continue to what you did first. You

were referring to the federal California fluid mlk
conposi tion standards?

A. Uh-huh. So -- so one thing to bear in mnd is
that the federal and California fluid mlk conposition
standards are expressed for mlk, not for skimin those

regul ati ons.

2023

And so for an appl es-to-apples conparison with the

current and proposed FMMO skimm |l k price fornmula factors,
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| converted the conposition standards to a skim basis.
That's just an al gebra conversion. It is nothing -- no
econonetrics, nothing like that. It is just algebra. So
it is just renoving the butterfats that we can tal k about
the mlk on only the skim the skim basis.

Q And you are not going to read those tables into
the record, correct?

A. No. Those tables are in ny witten statenent, and
| don't see any -- we need to take the tinme to read the
table into the record.

Q That's Exhibit 111

What did you do next?

A So next | | ooked at USDA's data in Exhibit 17,
whi ch was formally known as USDA Data Request Table 2.
And that data and information provided by USDA shows --
shows the conponents by order, by nonth, from 2000 to the
present. | was nost interested in the 24-nonth period of
January 2021 to Decenber 2022 as that was al so the study

period for the survey.

Q So your results are found on charts -- on pages 1
t hrough 4 of what is now Exhibit 1127

A Uh- huh.

Q "Yes"? Not uh-huh?

A Yes.

Q So if you would now turn on your screen, let's

start with the page 1
A G eat.

So on -- so here, on page 1, we have the protein
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percent of skimby FMMO for January 2021 to Decenber 2022.
These are the seven nultiple conponent FMMOs. So we have
t he Northeast, the Upper Mdwest, Central, the M deast,
California, the Pacific Northwest, and the Sout hwest here.
And those are the col ored curves.

And then the yellow line at the bottomis the
current skimmlk fornmula factor for protein, and the
orange line in the mddle is the proposal skimmlk
forrmula factor for protein.

Q So what does this data show for you?

A. So to ne, what this data shows is that there is
both a very distinct, as you woul d expect, seasonal
pattern to the conponent |evel of protein in the Federal
Order producer mlk receipts. GCenerally speaking, the
protein | evels are highest in the winter nonths and | owest
in the sumrer nonths.

It al so shows that there is a fair bit of regional
variation. W have got Order 1, the Northeast is the
black line that is found at the bottom of the group. And
t hen we have got Orders 124 and 126, so the Pacific
Nor t hwest and the Sout hwest, the purple and blue |ines,
near the top -- at the top.

Q So let's nove forward now to page 2 and nove
forward qui ckly through other solids.

A Okay. So for other solids, as has been di scussed
previously in the hearing, it doesn't have the sane -- it
doesn't have the sane seasonal pattern as what you woul d

find with the protein or the nonfat solids infornmation.
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| do note that there are sonme differences between
the orders, but, you know, quite frankly, they are -- they
are grouped pretty close together, and it doesn't -- it
doesn't have a distinct seasonal pattern.

Q And just for clarity, you used the sane colors
t hroughout these. So in other words --

A Yeah. So --

Q -- the yellowline is the current standard, the
orange line is the proposal, and all the colors you
descri bed previously are the sane, you didn't change from
page to page?

A. Right. | didn't change from page to page. So,

i ke, the black is always the Northeast, and purple is
al ways the Pacific Northwest, and all the other colors
stay the sane.

Q So now let's turn to page 3, nonfat solids.

A. So, again, on the nonfat solids page, that is very
much follow ng the sane seasonal pattern as the protein,
with much higher levels in the winter nonths than the
sumer nonths, and al so showi ng sone variation regionally
going fromthe Northeast, continuing across to the west,
getting out to the Pacific Northwest in purple.

Q So go to page 4. Wiat about butterfat?

A. So page 4 has the butterfat onit. And that is --
this chart is the only one where the colors are a little
bit different than the others because | have got the
butterfat here for all 11 of the Federal Orders. And so

we have got Florida is the yellow |line down near the
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bottom And then we have al so got orange, nustard, and
pink to bring in the Appal achian, the Southeast, and
Arizona.

And so nuch |ike the protein and the nonfat
solids, there is seasonal variation to the butterfat data.
And the main reason why the butterfat charts are included
here in the packet is, you know, a rem nder and a
reference to be able to have a visualization of what's
goi ng on between the m |k when you are testing it and it's
m |k, and then we have got the skim and we're only
tal ki ng about part of the mlk. And so the other part of
the mlk is represented here by the butterfat.

Q And there's no yellow straight |ine or orange
straight line for current or proposed because that's not
rel evant here, correct? | nean, we have 3.5 is the -- is
what the standard is, but there's no -- there's no purpose
in the price that we're tal king about for them correct?

A. That's correct. So today, the formulas for the
reference prices are calculated at a 3.5% butterfat, but

the proposals don't seek to change that in any way. And

so this is -- you know, the butterfat tables in the packet
of charts is in- -- they are informational.
Q Did you reach any concl usi on about what the yell ow

line for Order 6 tells you?

A. Well, for Order -- given the previous testinony
regarding the correl ati on between butterfat and solids
nonfat, and butterfat and protein, | would expect that the

| evel s of both protein and solids nonfat would be lower in
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Florida than, say, the Pacific Northwest because the
butterfat in Florida is, you know, so much | ower than what
is found in other parts of the country.

Q So what did you do next?

A So | wanted to exam ne the actual mlk receipts
for fluid plants and conpare that to this data in -- that
we have just |ooked at on pages 1 through 4. And so, you
know, before -- so early in the process, after the hearing
notice cane out, on behalf of MG and under the direction
and control of Davis Wight Tremaine, MG s |awers,
conducted a survey of fluid mlk plant receipts. The
survey data is fromthe actual MA report receipts and
utilization subm ssions made by those plants and the
handl er obligation statenents received, so the report that
goes in and the statenment that conmes back.

And then | received under confidentiality terns
the sanme sort of Market Adm nistrator report infornmation
and handl er obligation statenment information fromtwo
non-M G nenbers, Al bertsons and Kroger. | carefully input
and doubl e-checked the data fromall of the participants.

Q And in fact, | think you testified earlier, if
sonet hing didn't make sense, you went back and asked about
it?

A. Absol ut el y.

Q So can you tell ne a little bit nore about your
dat aset ?
A. So the survey dataset includes 36 fluid plants

fromacross the country. O the 36 plants, 32 had skim
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conponent information available. The prinmary data source
was each plant's mlk receipts, so their producer mlk
receipts as reported to and audited by the Market

Admi nistrator. As | nentioned earlier, a secondary data
source that | used in conjunction with the MA reports were
the plant's internal mlk receiving conponent test

records. | analyzed the 24-nonth period of January 2021
to Decenber 2022 and --

Q Exhibit 112.

A Exhibit 112, page 28, lists the participants, the
FMMO they're regul ated under, and there's a little table
there that shows the count of participants by FMMO as
wel | .

Q What are your survey results?

A After analyzing the data, | devel oped charts
graphi ng the conponent |levels for four of the orders and a
summary chart for all the survey plants in MCP orders.
Those charts are found in Exhibit 112 on pages 5 through
23.

| just want to note, there aren't individual

charts for Orders 33 and 126 as there were not enough
participants fromthose FMMOs to present that information
and maintain confidentiality. The -- the summary chart
for the MCP orders as a whol e does include the data from
Orders 133 and 126.

Q You nean 33, not 133? Correct?

A. Yes. | nmean Order 33. W did not just get a

twel fth order.
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Q And just to be clear, when you dealt with
confidentiality, you -- you basically used the sane rule
that USDA rul e does, that there have to be three separate
owners, correct?

A. Yeah. W needed to have three separate owners
and, obviously, at |least three plants. So there could be
a situation where there mght be four plants in an order,
but if they only had two owners, then | wouldn't include
that information in a breakout.

You know, this dataset is unique in that it deals
wth a group of conpetitors, and we need to be very
conscious of that information and those -- and those
relationships to maintain confidentiality of each
partici pant from one another.

Q So what charts did you devel op?

A. So | devel oped four charts each for Orders 1, 32,
51, 124, and the MCP orders as a group. Each order has a
chart that shows the surveyed plants' wei ghted average
protein, other solids, nonfat solids, and butterfat
conponent |l evels. These actual fluid plant producer mlKk
receipts are conpared to that sane data for the order as a
whol e, and so that's the data from Exhibit 17, Data
Request Table 2, as well as the current skimformula
factor and the Proposal 1 skimmlk forrmula factor.

In every chart | track the FMMO order-w de dat a,
so that would be the Exhibit 17 information in green and
the survey participants' data in blue. And then |ike the

first three charts on pages 1 through 3, the skimmlKk
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fornmula factors, the current is in yellow, and the
Proposal 1 factors are in orange.
You know, ny goals were to conpare how t he actua

fluid plant receipts stack up next to the order-w de dat a,
and then | wanted to conpare the fluid plant receipts to
the current and proposed skimmlk fornmula factors.

Q And before we review those pages, what did you do
next ?

A. So | also | ooked at on a plant-by-plant basis, for
the 32 plants that we have the skim conponent information

for, whether they were above or bel ow the proposal |evels,

by nonth, for the 24-nonth period. For this, | |ooked --
you know, like | said it is only the 32 plants that have
data available. | didn't do any sort of estimating for

the four plants that are in butterfat skimorders and
don't have and -- and sinply didn't have conparabl e data
and i nformation avail abl e.

Q What concl usions did you reach?

A. Well, so ny three key takeaways fromthe data were
that Cass | plants routinely receive conponent |evels
bel ow t he average | evel for the order, that Class |I plants
routinely receive conponent |evels below the Proposal 1
| evel s, and that there is remarkabl e seasonal and

geographic variation in the conponents as well.

Q How does the data support your concl usions?
A. You know, the data to ne, it affirns what, you
know, you would -- what you would infer, that the

i ncentives created by the current FMMO ski m conponent
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formula factors are that, you know, it nakes sense to send
t he hi gher conponent mlk to where it can be best used,
and the hi gher conponent mlk is best used in the

manuf acturing classes. And so | wasn't super surprised to
see that -- you know, it's not all the tinme, but a fair
bit of the tinme that the fluid plants in this survey are
receiving -- their producer mlk receipts are bel ow t hat
of the order as a whol e.

Q That's not a criticism is it? It is a |logical
reasonabl e busi ness decision, correct?

A. Ch, absolutely. | nean, those are -- that's where
that mlk has nore value in those uses than it does in a
fluid use. Like, you're going to be able to produce nore
cheese, you are going to be able to dry nore powder.

Li ke, that's where it should go. That's -- that's what we
want to have happen.

Q So what does the actual fluid mlk receipts data
tell you about this Proposal 17

A. So to ne, the actual fluid mlk plant receipts
data show that USDA really nust deny Proposal 1. The
fluid mlk plant survey data, |like the FMMO data, does not
support a national standard set at the Proposal 1 |evels.
Exhibit 112, pages 25 to 27, clearly show that nmuch of the
time nost of the fluid mlk plants surveyed are bel ow t he
ski m conponent factors in Proposal 1. The conponents
received by Cass | plant are not consistent. They vary
from FMMO to FMMO. They vary seasonally. And -- but | do

know that even in the wintertinme, there are survey plants
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receiving mlk wth conponents bel ow the proposals.

Q When you say in the wintertine, because that's the
one tine you woul d expect the conponents to conme up?

A Yeah.

Q So let's go through sone of the charts, not --
we'll go through sonme of them as sanples and then not
cover every single one.

What does page 5 show?

A. So page 5 shows protein for the Northeast. And so
this is where we have got the survey group is in blue; the
FMMO is in green; the current fornula factor is the yell ow
line at the bottom the proposal formula factor is the
orange line at the top.

And so what we're | ooking at here is, you know,
that nost of the tine the order as a whole for the
Nort heast, as well as the survey plants, are running al ong
in between the current |evel and the proposed | evel, and
al so, that the plants in the survey group for the
Nort heast closely track the order as a whole on their mlKk
receipts.

Q They track the order as a whole, but if we | ook
back at page 1, Order 1 was the |owest throughout the
whol e country, correct?

A Yes. Oder 1 is the |lowest for the MCP orders.

We don't know what that would | ook Iike for the butterfat
ski m orders.

Q So what about the -- what -- what does this tel

you about seasonality?
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A. It tells me that the conponents are lower in the
sumer than the winter and that, you know, going back to
hi gh school math, you've got a nice cosign function there.

Q So let's turn to page 6, and we'll tal k about
other solids just once. So page 6 on other solids.

A So here we have got the other solids in the
Northeast. This is pretty simlar to what we were | ooki ng
at on page 2. You know, the survey, it -- there is not
t he sane seasonality with the other solids as we have got
going on with the protein, and the -- and it's very much
i ke above and bel ow the proposal |evels and -- but not on
a distinctive seasonal basis |ike the others.

Q Let's turn to page 7.

A So page 7 is nonfat solids for the Northeast.
Again, in the Northeast, the survey group plants are very
closely tracking the order as a whole, and I would note
that both are, for the nost part, nost of the tine bel ow
the | evel of the proposal.

Q Let's turn to chart 8, which is butterfat, and
we're only going to tal k about butterfat once.

A Yeah. So, again, the butterfat pages, so here on
page 8, and then continuing on as the fourth one in each
group, the butterfat -- the butterfat charts are provided
for informational purposes. It shows -- butterfat shows
t he sane seasonality as protein and the nonfat solids, and
for the Northeast, the butterfat here is tracking really
cl ose between the survey group and the order as a whole.

The survey group is maybe a little bit | ower but not a
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| ot.

Q So we're now going to turn to Federal Order 32,
the Central order, which is page 9. Could you tell us
what's shown on page 9?

A So page 9 is showng the -- the protein for the
Central order. The survey group is blue; the Centra
order as a whole is in green. And so what we see here is
that for the survey group plants, they are actually
receiving for the -- for the -- they are receiving mlk

with lower protein levels than the order as a whole.

Q Every single nonth?
A. Every single nonth for this order, and for
pr ot ei n.

Q And there's a couple nonths within this where the
protein for seasonality just barely breaks the current
| evel, correct?

A. Yes. For the fluid plants. Now, the order as a

whole is not as close to the -- to that current |evel, but

the fluid plants in the Central order are very close to
that current level that are in the factors today.

Q Let's turn to page 11, which is nonfat solids for
t he Federal Order 32, please. And tell us what that

shows.

2023

A. So this is pretty simlar to the story that we saw

for -- for protein. There are -- with respect to the
nonfat solids, there's alittle bit nore of the tinme when
the survey plants are exceeding the Proposal 1 |evel, but

nost of the time they are not. And the survey group
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plants are show ng |evels that are |ower than that of the
order as a whol e.

Q So now we're going to turn to Federal Order 51
which is chart 13.

A So chart 13 is Order 51, so for California, sort
of the hybrid case here between the Northeast and the
Central order. So, you know, the beginning of the data is
a lot nore |ike the Northeast where the survey group
plants are very, very close to the order as a whole, and
then in the later nonths, the protein |levels for the
survey group plants are below that of the order. | also
note that in California the conponent |evels, both for the
order as a whole and the survey group, are ruch hi gher
than they were in the Northeast.

Q And that quite logically because -- partly because

of the conposition standards in California --

A. Yeah - -
Q -- or you don't know?
A. To ne -- to ne, it's because California has been

usi ng a conponent pricing systemfor a very long tine, and
so, you know, producers in California have been focused on
conponents for a long tine.

And then there's another big difference when you
are thinking about conparing between the orders. The
utilization of the mlk in those orders is not the sane.

And so, generally speaking, there are nore nmanufacturing

uses for mlk out in California than -- so nore mlk being
used in Classes Ill and IV, than what is going on out in
TALTY COURT REPORTERS, INC. 1398
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t he Nort heast, and so that would al so create incentives to
have nore hi gh conmponent mlk in the pool because, you
know, those -- that higher conponent mlk is, you know,

val uabl e and needed for the manufacturing cl asses.

Q So now let's turn to page 15. And first |'m going
to ask you to tal k about what it shows, and then |I have
one further question.

So nonfat solids in FMMO 51, California, what does
this show?

A. So here we have got nonfat solids for FMMO 51
And this is, you know, very simlar to what was goi ng on
on their protein chart, where at the begi nning of the
study period, the -- at the beginning of the study period,
t he survey group plants and the FMMO 51 data are very nuch
aligned. And then you see the -- you see the survey group
pl ants drop below Order 51 in the later nonths, |ike
towards the back in 2022.

Q And before you actually testified, | corrected the
fact that on page 15 the | egend had said 32 and was
resubmtted earlier this norning i s now 51.

A Uh- huh.

Q Did you confirmthat, nonetheless, this was
Order 51 data as opposed to 327

A Yes. The data here is for Oder 51.

Q So it was literally just a typo in the | egend,
correct?
A | believe -- | believe so.

Q However it happened.
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A Yes.

Q So if you turn to page 17, please.

A. So here on page 17 we have got the chart that
shows the protein for Order 124, the Pacific Northwest.
So it's got a simlar pattern to California where the
survey group and Order 124 are close together at the
begi nning of the study period and then the -- for the nost
part, later in the tinme period, |ike nost of 2022, aside
fromthat one strange nonth in the spring, we have got the
survey group plants dropping bel ow the order as a whol e.

Q And so page 19, pl ease.

A So 19 are the solids nonfat for the Pacific
Northwest. Very simlar in terns of the relationship
bet ween the survey group and Order 124 over the course of
the study period. | would note that the overall |evel
here, so the nonfat solids for Order 124, is very nuch
hi gher than what we have -- than what we see in Oder 1
for exanple, so the first group of charts that we were
| ooki ng at.

Q All right. So nowlet's turn to page 21, which
believe -- why don't you tell ne what that is.

A Yeah. So page 21 shows the protein levels. This
is a weighted average across the participants. These are
for the plants that are regulated on Orders 1, 32, 33, 51
124, and 126. So this includes all of the participants.
We did not have anybody in the survey that operates a
fluid plant in Oder 30.

Q So | note with this one, though, there is no green
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line for the Federal Order.

A Yeah, that's correct. Like, for ne to be able to
add the Federal Order green line here, there would have
been a I ot of estimating and a | ot of math under the
covers, because the -- the amount of -- the distribution
of the plants across in the survey, and so the -- and the
di stribution of the volune of their mlk in the survey
doesn't match the distribution of mlk in those six
orders. And so, like, doing the weighted average, it --

t he anount of information that would be under the covers,
| did not think that would be a fair conpari son.

Q And noreover, involve estimtion, and you did not
do any esti nates?

A. | did not do any estimati ng.

Q So turn to page 23, please. And please tell ne
what that is.

A. And so this is the sanme chart as we were just
| ooki ng at on page 21, but this is for nonfat solids. So,
again, it is the plants on the six multiple conponent
orders. And what we see there is that for nost of the
time the plants are below the Proposal 1 levels. They are
definitely receiving mlk that's very nuch above the
current levels. But there's only, you know, a little bit
of time on the average, and so this is a weighted average
for all of them only what we're seeing there is in the
wi nter nonths in 2021 and then again in the winter nonths
in 2022, that the plants are receiving nonfat solids above

t he proposal level, but the rest of the year they are not.
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Q So in the spirit of tinme, we have already briefly
di scussed tables 25 through 27. But could you still,
| ooki ng just at one of them help out because there's
increnments |ike there were yesterday, correct?

A Yes. Happy to help. And now wi shing the font was
| arger on the Y-axis.

The -- so what we have got here is a count. This
is for the 32 plants that we have the conponent data for,
and it is show ng whether or not the plant is above or
bel ow the Proposal 1 skimfornmula factor on their actual
producer mlk receipts. And so, for exanple, for
January 2021, what we're seeing here are 19 plants of the
32 bel ow the proposal protein percent and then 13 plants
above.

Q And that would be simlar for the follow ng two

pages - -
A. Uh- huh.
Q -- for other solids and nonfat solids, correct?

A. Yeah. And so, like, if you |look at June of 2021,
June on the protein chart, that would be one plant up
there at the top where they are above the proposal |evel
for the skim

Q And in August of 2022, it was zero?

A. Yes. That's right.

Q So how does your data connect up to the theories
underlying the Federal MIk Order systenf

A. So the FMMO systemis a mninmum pricing system

And | believe that the FMVO system needs to recogni ze that
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Class | plants are not receiving the conponents found in
Proposal 1 on an average basis, and noreover, because of

seasonal variation, there are nonths when they are

recei ving conponents closer to the current level. And --
Q Go ahead.
A And so | just want to enphasi ze again that our

systemwi th the Federal Order system it is a system of
regul ated m ni num pri ces.

Q So how does this all inpact Cass | mlk?

A. Well, so we have seen increases in conponents over
the last 20 years, and at the sane tine that that's been
happening, fluid mlk is on a dowmmward trajectory. It is
honestly, for soneone |ike nyself who has been focused on
the fluid side of our industry, it's a discouraging trend.
And it is -- it's a real problemfor our industry, the
decline in Cass | sales, on an absolute basis, on a per
capi ta basi s.

And whil e we have seen the conponents going up
with -- we haven't really seen an increase in products
necessarily, you know, touting the conponents. And the
conponents that are out there that do nmake those cl ai s,
so like a Fairlife or, you know, sonething that has sone
added solids in it, those -- those processors undertake
significant investnent in technol ogies |ike
ultra-filtration to concentrate the protein or they
undertake the expense of adding solids. And when you add
sol i ds using NFDM or condensed skim you are -- or if you

are using ultra-filtration processing technol ogi es, you
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are adding significant costs, you are adding | arge costs
beyond the mlk itself.

And to nme, | think that if nore could be done to
get consuners to recogni ze the value of the conponents in
fluid mlk, I think that processors would have pivoted in
that direction. They would be doing it because all --
fluid processors are trying so hard to increase sal es.

So, you know, the conponent increases, you know,
cl ai med by NMPF and National All-Jersey, they don't change
t he val ue proposition when it cones to fluid mlk, and
raising Class | prices based on conponents woul d be
t aki ng, you know, even nore noney fromC ass I, that it's
going to have a really hard tinme recovering in the

mar ket pl ace.

Q Do you have a concl udi ng comment ?
A Proposals 1 and 2 presune that the Cass |I fluid
market is simlar to Classes Il and IV when it cones to

conponent valuation, and this just isn't true. Yesterday,
we heard from Dr. Van Anburgh that the changing genetic --
was that yesterday or was it Monday; God, | think it was
Monday -- that changing genetics al so increases the vol une
of mlk that the cows produce. And that's honestly where
the value is for Class I. It is in the volune; it is in
the butterfat. And when it comes to the volune, C ass |
pays for those additional hundredweight. And Cass I

pl ants don't derive val ue once you nove beyond the
butterfat, and they also don't receive annually,

consistently, on a seasonal basis, they just don't receive
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1 t hese conponents. And so Proposals 1 and 2 need to be
2 deni ed.
3 MR, ENGLISH: And with 24 seconds left in ny one
4 hour, this concludes the direct testinony, and the w tness
5 is available for cross- examnation. And | note that it
6 is al nost 12: 30.
7 THE COURT: Yes. Unless soneone has an objection,
8 | suggest we take |lunch, conme back at 1:30.
9 (Wher eupon, a luncheon break was taken.)
10 ---000---
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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VEDNESDAY, AUGUST 30, 2023 - - AFTERNOON SESSI ON

THE COURT: GCkay. On the record. W're back from
lunch with the cross-exam nation of Wtness -- Cathy?

THE WTNESS: Sally.

THE COURT: -- Sally Keefe.

| forget who we had up about to commence cross.
M. MIltner, | think.

MR. MLTNER  Thank you, your Honor.

Before | get started, so | don't have to
interrupt, I'"'mgoing to grab sone exhibits from USDA, if |
coul d.

THE COURT: Yes, sir.

MR MLTNER It is 15, 17, 33, and 52.

CROSS- EXAM NATI ON
BY MR M LTNER:
Q Ckay. For the record, ny nane is Ryan Mltner. |

represent Select M|k Producers.

H, Sally.
A. H , Ryan.
Q How are you?
A Good, thanks. | feel like I'm/| ouder.
Q How was your | unch?
A. Lunch was great. Thank you.
Q Excel | ent ?
My first question is about the plants that you
included in -- in your data here. And so |I'm |l ooking at

the very | ast page of your 5A, which is Exhibit 112, and
if you want to grab | think it's Exhibit 33, let ne know
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when you have got papers situat ed.
A. Ckay. | have got 33 here.
Cot it.

Q Ckay. So | ooking at page 28 of your exhibit, you
have plants from Al bertsons and from Kroger incl uded
t here, correct?

A Yes.

Q Ckay. So I'mtrying to match them up agai nst
what's on Exhibit 33. | want to start with Al bertsons.
So the one I'mIlooking at, there's one in Denver. That
one shows up on the |ist.

A Uh- huh.

Q There's one in Order 51, Gty of Conmmerce and San
Leandro. | see Safeway plants |isted on Exhibit 33.

A. Wi ch page of Exhibit 33, Ryan?

Q l"'msorry. |I'mlooking at the very first page of

A Got you.
Q And | don't see really any on here that are --

they are |isted al phabetically on there, right, not by

order?
A Yeah.
Q Ckay.
A. Yeah, they are not -- ny list here is sorted by

order, and then it's alpha with the plant and the city
name. And Exhibit 33 is, as | understand it, the |ist
that USDA has on its website of regul ated pool

distributing plants, and there's usually like two tabs in
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the file. There's a pool distributing plant file --
there's a distributing plant tab and then there's a supply
plant tab. And so | believe that 33 are the distributing
pl ants.

Q Ckay. And | think it is because at least |'m
pulling that fromthe top that it is distributing plants.
| think 34 was the supply plants.

A Ckay.

Q Maybe | can just shorten this question. |If you
| ook at page 2 of that?

A. O thirty --

Q O 33.

A Yeah.

Q Ckay. About two-thirds of the way down there's a
bunch that are listed as Saf eway stores?

A Yep.

Q Do you know if those are the Al bertsons plants
t hat you reference?

A. Yeah. So on this page, page 2 of Exhibit 33, so
i ke where you see Safeway Bell eview, Safeway Cty of
Commer ce, C ackanmas, Denver, San Leandro, and then Tenpe,
t hose -- Safeway and Al bertsons are one and the sane now,
al t hough the pool plant |ist doesn't necessarily -- hasn't
necessarily updated the nanes on here as ownershi p has
changed of the plants.

Q Ri ght.

A. And so like the very first plant on ny list is
Al bertsons in Hatfield, PA and that's the sane as the
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third row down on page 2 of Exhibit 33, Lucerne Dairy in
Hatfield, PA.

Q That was going to be nmy next question, if that was
the plant. Thank you.

| don't see the Safeway plant in Tenpe listed in

your survey. |Is that one of those that had perhaps data
I ssues?

A Yes.

Q Ckay. Simlarly, as | look at Exhibit 33 -- and
refer toit, if you d |ike, but you may not need to.

A. Ckay.

Q Kroger plants in Indianapolis and Santa Ana,

California, data issues?

A. Li kew se.
Q Ckay.
A. And as far as that goes, Albertsons and Kroger

joined the -- joined the study late. And so the ability
of those participants to be able to cure any data probl ens
was nore limted just because of the tight tineline.

Q | appreciate M. English's question that there was
no data excluded for conveni ence sake. Not that | would
have expected that, but appreciate that statenent from
hi m

|"d like to | ook at now your witten statenents,
which | think we marked as Exhibit 111. And |I'm | ooking
at page 3 and your table there.

A Yep.

Q Ckay. And you have four different let's call them
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categories or different types of standards listed there,
correct?

A Uh- huh.

Q The one listed as current, that is the current --
current standards for the Cass | base price, correct?

A Yes. So those would be the current skimformula
standards that are used in just the skimportion of the
G ass |.

Q And then so the second is the sane -- the sane

information, but as it would be under Proposals 1 and 2,

correct?

A. Yes. If Proposals 1 and 2 were adopted, these are
the levels -- the factors that have been proposed for
t hose.

Q So those two lines represent standards that are

applicable to the pricing fornul as under the Federal
O der?

A. Yes. Those are pricing standards, absolutely.

Q Ckay. And the third Iine, that's a federa
standard -- you have it |listed as a federal standard. As
| understand that, that is the -- that is the standard --
the standard of identity for mlk under FDA regul ations,
correct?

A. Yeah. So that's FDA s conposition standard for
mlk, not -- it's not a pricing standard.

Q And the sane -- the fourth is California's
conposition standard for bottled mlk, correct?

A. Right. And, again, that's a conposition standard

TALTY COURT REPORTERS, INC. 1410
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

going all the way to the grams per serving for California,
but | believe that that one is higher. | think it is
10-ish. And so, again, like that's -- that's what
consuners see and expect.

Q Ckay. OCkay. Can we turn to page 6 of your
statenent, please?

A Sur e.

Q The very first paragraph under section E, you
wite, "The fluid mlk plant survey data, |ike the FMMO
data, does not support a national standard set at the
Proposal 1 levels. Exhibit MG 5A, pages 25 to 27,
clearly show that nmuch of the time the fluid mlk plants
surveyed are below the skimm |k conponent factor |evels
in Proposal 1."

And I'mdrawing -- well, when | | ook at your
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for the mlk, it's not a pricing -- it is not part of the
pricing fornmulas, those two.

Q So since they are not part of the pricing
formul as, help nme understand the inportance of those two
lines to your opinions and your anal ysis.

A. So for nme, those two lines -- so if you take those
and you keep going into the mlk, if you take the federal
standard and you keep converting, you are going to be at
8 grans of protein per serving on a nutrition fact for
fluid mlk, and that's what our -- that's what consuners
of our products see.

And then what the California standards -- |'m not
a-- I'mnot a California girl. I'mnot quite as good at

1411
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t abl es and your graphs --

A Uh- huh.

Q -- fromwhich you draw t hose concl usi ons, are
these the sane -- are those the sane type of charts that
were presented yesterday by, | forget if it was both Hood
and Shehadey, but the sane data -- or sane information you
are trying to rel ate?

A. Yes. So that's the sane type of information that
bot h Hood and Shehadey -- the Hood and Shehadey w tnesses
yesterday were working with. But in the case of Hood and
Shehadey, they were each tal king about their plants only.
They weren't tal king about the group as a whol e.

Q Can you grab Exhibit 112, your graphs and tabl es?

A Yep.

Q And at the sane tine, if you would grab
Exhi bit 17.

A Yep.

Q Ckay. So we're going to -- | want to | ook at the
first page of Exhibit 17 and page 5 of Exhibit 112.

A Yep.

Q The blue line on page 5, that is your surveyed --
tell me if | have got this right -- your surveyed protein

anong your group in Order 1 over that defined period.

A. Yes. And that would be protein as a percent of
skim
Q And there's a -- they overlap or they are very

close, but there's also a green line there. That's the

Federal Order data for protein and skim correct?
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A. Yep. And that Federal Order data is al so as
protein as a percent of skim

Q Ckay. The yellow line represents the presunption
of protein and ski munder current standards, correct,
current pricing standards?

A Yes, under the current pricing standards. It is
not the conposition standards we were tal king about
earlier.

Q Geat. So | want to look at -- and the chart,
your table, your chart, covers January '21 through
Decenber 22nd -- or Decenber of 20227

A. Yes. It's a 24-nonth period. It starts in
January of 2021 and goes through Decenber of 2022.

Q | f you | ook at Exhibit 17, on the first page --
and have you seen 17 before? You have |ooked at it,
right?

A | have indeed seen Exhibit 17 before.

Q | figured that was a safe assunption

A. | don't actually think | have ever seen Exhibit 17
on paper before, to be fair.

Q Now we have.

If | look at the protein test columm, beginning

right at the top, that's Federal Order 1, beginning in
January of 2000.

A Uh- huh.

Q If I look at that colum for protein test, and
cover 24 nonths, ending hal fway down the page of

Decenber 2001. |If you were to plot that protein test on
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your page 5, that line would be entirely under that 3.1,
woul dn't it?

A. So before you would be able to plot the columm for
the protein test here, because this is showng 3%or --
you know, January of 2000 is 2.99%in mlk. And so just
like the fornula factors, the charts are all as a percent
of skim and so you would need to take the protein test
and put it in terns of skim

Q So it would be roughly 3% hi gher?

A Roughl y.

Q And in which case it pretty well would still be
bel ow that yellow line all across the board, right?

A. You are asking nme to speculate. But, roughly,
yes.

Q Yeah.

A Yeah.

Q And if you flip to page 9 of the MG exhibit,
which is Exhibit 112, and page 26 of Exhibit 17.

A Got you.

Q Ckay. So we're now | ooking at the Central order
on your graph, and we have turned to the Central order
information on Exhibit 17.

A Uh- huh.

Q For that sanme period, January 2000 through
Decenber of 2001, those protein tests, sonmewhat higher
than Order 1 but still would fall in large part bel ow
that -- that yellow |line on your -- your graph, right?

A. Yeah. They woul d be cl oser, though, once you did

TALTY COURT REPORTERS, INC. 1414
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

the -- once you converted themto a skimbasis because,
i ke, January of 2000 for the Central order was 3.08% m |k

for protein, and so once you did the bunp to skim you

would be -- | think that one would --
Q Be really close, if not just over it?
A | think it would conme out just over it.

Q Ckay. But then July of 2000 where it is 2.93,
you' d probably | and sonmewhere around 3.05, right?

A. -- 'ish, yes.
Q Back in your witten statenent, the part we | ooked
at says -- where you say, "The fluid mlk plant survey

data does not support a national standard set at
Proposal 1 levels."

Is that -- that's your expert opinion?

A. That's ny opinion, yes, ny -- and | believe Chip
qualified nme as an expert, so | get to say that's ny
expert opinion.

Q He did, and | did not object to that.

Do you think the data in 2000 to 2001 woul d have
supported base prices at those |levels given the protein
nunbers we just | ooked at?

A. | think they would probably be pretty close. |
haven't gone back and | ooked at themall on a skim basis
for those. It is a -- but it seens |like they would
definitely be closer than --

Q All right. On the very |ast page of your witten
statenent, right before your conclusion, you wite, "But

t he conponent increases clainmed by NMPF and NAJ don't
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change the value of the fluid mlk, and raising C ass |
pri ces based on conponents woul d be taking nore noney from
Class | that it cannot recover in the market."

| s that your expert opinion?

A That's ny opinion, yes.

Q Ckay. On what do you base your opinion that the
Cl ass | handl ers cannot recover that increased price from
t he mar ket ?

A. My opinion is based on -- simlar to the testinony
that we heard fromJed Ellis wth Shehadey yesterday about
what happens when you -- when as a fluid processor you
have got hi gher conponent m |k that you have nade for the
California market at, like -- and that neets the
California conposition standard, and then you are trying
to market that to a non-California custoner. The price
pushback that you get is significant and real. The
custonmers are -- within California, they recogni ze that
that is their conposition standard and that they have to
pay for it.

When you go outside and you are -- when you are
novi ng outside of California and you are trying to sel
t hat sanme product -- like, it could be a situation where
you are like, look, like, I want to do all -- | want to do
all of nmy production on Tuesdays to California standard so
that | have efficient production, |ess shrink, you know,
stuff like that, in the plant.

And then you try to, like -- and then you're

sitting there, and you are trying to weigh it, you are,
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i ke, okay, but if |I do everything to California standard,
then | need to be able to sell everything | nmade that day.
Ckay? And if | can't sell it all within the state of
California, where am| going to sell it? And then you
are, |like, okay, well, let's get sone sales out, let's try
and get nore price.

And t he pushback is real and phenonenal. It
doesn't happen. And you wind up eating those extra costs,
and you -- and you are -- you nake it -- you have to --
you have to nmake a decision, and you have to say, okay,

t hat makes sense from -- perhaps froma plant efficiency
perspective or whatever to -- to do that that way.

Q And that's a real situation. But as you describe
it, isn't that a function of California' s standard and not
t he Federal Orders standard?

A Well, if Proposals 1 and 2 were in place, and the
Class | processors are paying nore for the skim
conponents, you know, they -- | don't think it's fair to
expect soneone to pay for sonething that they are not
actually getting and actually using and putting in the
m | k.

And so, you know, what the fornula factors inply,
the FMMO price fornula factors inply, is that if
Proposal 1 is adopted, Class | as a group is going to need
to go out to its custoners and is going to need to say,
there is nore -- there's nore here, and we need you to pay
for that. And -- and interestingly, |ike, because there

is today nore there in California, as an industry, we have
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an exanple for what happens when a fluid mlk processor
tries to -- tries to do that with custoners in the rea
wor | d t oday.

Q O her than organic processors, when they buy raw
mlk for Cass | use, they buy it based off of the
announced Cass | price, correct?

A. Typically, yes.

Q And -- but the organic price is typically a fixed
price?

A. The organic prices are typically fixed,
non-cl assified and, frankly, much, nuch hi gher than the
prices that we have been tal ki ng about here.

Q Wen a Class | processor sells its products, are
they pricing that off of sonme Cass | underlying price?

A. They are using the Class | prices and then | ooking
at their processing, their manufacturing cost, their
packagi ng costs, like, they are putting it all together
and taking it out to the market.

Q In the past we have had sone di scussi ons about
sone of those costs, but things |like resin caps, |abels,
transportation, balancing, all of those things, correct?

A. Even gl ue.

Q But the | argest proportion of the cost fromthe
plant to its custoner is the mlk, correct?

A Absol utely. The mlIk dwarfs all of it. | nean,
we can talk for a really long tine about caps and resin
and the glue for a corrugated box and pallets and all the

rest of it. W can talk about dairy crates and cases. At
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the end of the day, the nost inportant thing is the mlk
itself.

Q And not in every case, but typically, that mlKk
price fluctuates nonth to nonth based on the announced
Class | price?

A Typically, yes.

Q Were you here for Peter Vitaliano' s testinony back
on day one?

A | believe | was, but it feels like it was nore
t han a week ago.

Q Technically it was -- no, it's just a week, isn't
it?

| don't want to pull that out, but I think as I
| ooked at it he thought Proposal 1 would add $0.80 to
Class Ill and $0.41 to Cass |V

For our discussion will you accept that?

A. That -- it rings a bell, Ryan.

Q Ckay. So if we keep a Cass | nover based on the
average of Ill and IV, can we suggest that Proposal 1
woul d add about $0.60 to the Class | price?

A Yes. Definitely.

Q Can you grab -- go ahead.

A. Whi ch am | supposed to grab?

Q Well, | think you were going to say sonething and
| cut you off.

A It's fine.

Q 15. Is this one seared into your head |ike
Exhibit 17 is or --
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A. Actually, it is not.

Q Ckay.

A No.

Q Wuld you turn to the | ast page of it, please?

And do you see that what's -- it is the third columm where
it says base Cass | price?

A Yep.

Q Ckay. Do you need a second or two to | ook at that
before | ask you a couple of questions?

A That woul d be nice. Thank you.

Q Yep

Ckay. |If you look at the year of 2021, if you
| ook at the base price in January and the base price in
Decenber, there's a huge fluctuation there, correct?

A. Absol ut el y.

Q About $4, $4.03, correct?

A Uh- huh.

Q So over the course of that cal endar year, a
Class | handler selling to its custoners, based on the
regul ated price alone, is going to pass through $4 of cost
changes over the course of the year, correct?

A For nost of the them yes. | nean, as we have
heard from previous witnesses, there is different -- folks
have different tinme franmes for those sorts of pricing
adjustnments, and so not everyone is changing nonthly. And
SO -- but over the course of that year, if you're -- if
you are not figuring how to pass along that $4 change, it

is going to be a problem for your business.
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Q And this type of fluctuation is just a function of

our Federal Order system correct?

A. It is -- absolutely. It is a function of the way
that we price Class | off of Ill and IV.
Q | f you |l ook at that sane columm, the change from

May to June, one nonth, is $1.19, correct?

A. Yeah. So for May of --

Q 20212

A Ckay. Yeah, those two are $1.109.

Q So that fluctuation as a result of the order
system and our -- the way we sel ect a nover and ot her

factors can cause the Class | price to increase by $1.19
or nore in one nonth?

A Uh- huh.

Q By the way, all of our -- are all of the handlers
in MG federally regul ated handlers or fully or partially
regul ated G ass | handl ers?

A. Yes, they are all going to be either fully or
partially regulated. They may have -- there are sone
nmenbers of the group that have plants in unreqgul ated areas
conpletely, like --

Q Li ke Hood?

A. Al of Hood's plants are fully regul at ed.

Q Ch, I"'msorry. But their main plant was in an
unr egul ated ar ea.

A Ch, yeah. It is located in Maine, but fully
regulated on Order 1. And that's a great exanple of |
t hink what you are trying to talk about, maybe.
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Q Maybe. That's good.
| f these handl ers can pass through in one nonth an
i ncrease of $1.19, why couldn't they pass through $0.60 if
they are all subject to the sane regulated m ni mum price?
A They may be able to. It will increase the price,
and overall, when you increase the prices, that is going
to have an inpact on consuners. Wiile mlk is relatively
inelastic, it is not perfectly inelastic, and so vol une
decr eases.
And | would also point out that this volatility of
the fluid mlk prices that you were show ng ne on
Exhibit 15, that is sonething that is a real headw nd for
Class I. Those prices changing all the tine for the
consuners in the store is not a great thing. Wen you are
conpeti ng agai nst ot her beverage products, other sort of
beverages, these -- that have a nuch nore stable price,
and consuners know what to expect every single time, it is
in nmy opinion an easier proposition for the consuner to
under stand what they are getting and why they are getting
it and the chart -- and the price they are being charged.
MIlk is unfortunately -- fluid mlk, our structure
that we have in the industry |l eads to sone rea
consuner -- confusion may be a bit too strong of a word,
but it is a headw nd.
Q Are you aware of USDA-col |l ected data on the retai
prices of either conventional or organic mlKk?
A. |'"'maware of that data, but |'mnot super famliar
with it.
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Q You -- have you done any analysis to determne a
correlation between the regulated price and the retail
price of mlk?

A. | haven't done any anal yses on -- on those, no.

Q Wul d you -- would you be surprised if, in fact,
the correlati on between the regul ated price and the shelf
price is not very strong?

A. It would not surprise ne.

Q Have you done any studi es or have your nenbers
shared any infornmation about the frequency of price
changes of their products at the retail |evel?

A. So | have -- so, yes, our nenbers have shared
information with nme, as well as, you know, as recently as
yesterday in the hearing regarding the -- their price
change intervals. And it varies. Sone are as nuch as
mont hly; sonme are, you know, |ess than annually. And so
it's -- it runs the ganut.

Q |s that a price change fromyour nenbers to their
retailers?

A That would typically be a price change from our
menber to their retail custoner. For the nost part, the
menber -- so I'mgoing to need to nake a little bit of a
di stinction here. So the survey included Al bertsons and
Kroger who are clearly also retailers, okay? So the
coments that |'m about to nmake do not in any way refer to
Al bertsons and Kroger. Al bertsons and Kroger partici pated
in the survey. They are not nenbers of the M1k

| nnovati on Goup. The nenbers of our group are
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processors, and so they sell to a retailer. They do not
control the price at the shelf. That is controlled by the
retailer.

Q Do your nenbers keep track at all of what the
retailer markets their products for and the frequency of
the shelf price change?

A. Absol ut el y.

Q Do you -- do you have that data for us?

A. | do not have that data for you. Those could be
sonme -- you -- | believe that nenbers of our group will be
testifying over the course of the hearing. |If that's
sonet hing of interest, | would suggest asking them

Q Al right. | want to change gears a little bit

and tal k about organic.
You stated that the raw mlk price to an organic
handler is typically a fixed dollar price, correct?

A. Typically, yes.

Q And in the rare instance, if it's ever occurred,
that the Class | price rises above that, there would be an
addi tional cost, correct?

A In the rare instance when the Class | price is
above the organic, |like, fixed contract price, the handler
woul d have to pay the regul ated m ni mum pri ce.

Q And I'mtrying to recall the transactions that |I'm
aware of, and | can't think of that ever occurring.

Wth Horizon or Aurora, has that ever occurred?

A. It never occurred during ny tinme at Aurora.

It did actually occur during ny tinme at Hori zon.
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There were a few tinmes when the Cass | prices were high
enough, and the organic prices, candidly, were | ower then,
and the Class | exceeded the -- the organic.

Q And if the words weren't used by you, I'll use
them and see if you agree. An extraordinarily rare
occurrence for that to happen, right?

A. And t hat happened an extrenely |long tine ago.

That woul d have been back in the '90s.

Q So if Proposal 1 is adopted and the Class | prices
are increased, it really wouldn't affect the cost of mlk
to an organic handler, would it?

A. It would not inpact the cost of their mlk itself.
It would inpact the way that their obligation to the poo
i s determ ned.

Q How it's determ ned or the anpbunt that's
cal cul at ed?

A. The anpbunt that's cal cul ated, when the fornul a
factors go through to determ ne the pool cal cul ation.

MR MLTNER | don't think I have anything el se.
Thank you very nuch.

THE WTNESS: You're wel cone, Ryan

Ch, wait, | have got lots of things that don't
bel ong to ne.

MR MLTNER Do we want to |eave themw th the
W tness in case anybody el se wants to ask about them or
woul d you like me to collect them now?

THE COURT: Let's leave them but let's renenber.

MR. MLTNER  Thank you.
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2023

THE COURT: Ms. Hancock.
M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, Ms. Keefe.
A Good afternoon.

Q So | want to start off on the data that you

M G nenbers; is that right?

A M G nenbers plus Al bertsons and Kroger.

Q Ckay. Did you ask anyone el se other than
Al bertsons and Kroger beyond the MG nenbership to

participate in the survey?

to participate.
Q Ckay. \When did you do the survey?

A. Over the course of the | ast nonth.

conprehensi ve survey to nake sure that you got a ful

it is conplete.

have is conpl ete enough?

A. W also -- we asked Saputo to participate as well.

Unfortunately, with the tight tineline, they were unable

Q And how nuch tinme would you need to do a conplete

response?
A. Well, the survey is what it is. | nean, this
is -- this is the conpl ete conprehensive response for
the -- for this hearing. | nean, it is what it is. Like,

Q Ckay. So you feel like the information that you

A. Like a ot of projects, if -- if there were nore

collected. You said that you did this through a survey of
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time, like the plants that -- that Ryan was aski ng about,
i ke he nentioned |ike a couple of Kroger plants, he's
like, I don't -- you know, | see themhere in the list of
pool plants, but they are not on your survey list. And,
you know, with nore tinme, perhaps, nore of the plants
could have had a conplete 24 nonths, so that there

woul dn't be like -- like, the Kroger facility in

| ndi anapolis, for exanple, | didn't have a conplete
24-nmont h period, so they weren't included.

Q Ckay. Do you know how nmany Kroger plants there

are?
A. | don't know how many Kroger plants there are.
Q In M. Brown's testinony | believe that he said

there were 14 Kroger plants.
Were you here for his testinony?

A. | wasn't here for his testinony. 14 sounds -- it
could be right, it could be wong. | don't know, and |
don't want to specul ate.

Q Ckay. And you know M. Brown worked for Kroger?

A | do know that he worked for Kroger.

Q Ckay. No reason to disagree with himon that
poi nt ?

A. Well, | think that he may be including sone of
their plants that aren't necessarily Class | plants. He
may be including sone of their Class Il facilities, sone
of their other manufacturing facilities in that 14, and
that's why I'"'ma little reluctant to just go with 14.

Q Ckay. And if I'"'mdoing the math on your
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Exhibit 112, it |looks |ike you have seven of Kroger's
plants listed there?

A. | s that page 287

Q The | ast page, 28 of 28 of Exhibit 112.

A Uh- huh.

Q Ckay. So if it was 14, that woul d be about half
of the plants surveyed?

A Yeah. One -- because we were interested
particularly in people' s conponent data, Kroger
operates -- so, like, over the last nonth | have seen a
ot of this stuff, but one of the things |I renenber, for
exanple, with Kroger was that one of their plants in --
one of their plants in |like the Southeastern order, for
exanpl e, we didn't have |like the conplete set, for

exanple. So stuff |ike that.

2023

Q Ckay. So like Atlanta, you don't have the nunbers

fromAtl anta?

A Yes. You have found. W have outed.

Q What about -- and then -- | can't renenber which
one M. MItner asked you about, but GChio and Virginia
Kroger plants, did you include that data?

A Does Kroger have a plant in Virginia?

Q Do you know if they do?

A. | don't know if Kroger has a plant in Virginia.
do know that Kroger has a plant in Chio and a plant in
| ndi ana, and they were not -- those two plants were not
able to conply -- provide conpl ete data.

Q Ckay. \What about for the other handlers with
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M- -- that are nenbers of MG were you able to get the
data for all of their plants?

A. Yes, all of their plants. The M G nenbers,
because we -- the group has been working together for
quite a few nonths, they were a little bit nore prepared
for ny data request than Al bertsons and Kroger were.

Q Ckay. So you believe you were able to get all of

data for all of the plants for all of the M G nenbers,
with the exception of Fairlife that you said you culled
out ?
A Yes.
And then there is one other M G nenber plant.

Danone has a plant in Salt Lake City, Uah, and that plant

is located in an unregul ated area, and then is partially
regul ated, and then does all of its tracking on a
butterfat and skimbasis. So they are not included.

Q And that's just essentially because you didn't
believe that it would conpare apples to appl es?

A Yeah.

Q Ckay.

A They -- just not |ike the others.

Q Ckay. And | want to talk for a second about
Fairlife. You said that you culled out Fairlife because
t hey have a higher protein requirenment for the -- their
mlk; is that right?

A Yes. The -- Fairlife's requirenents for their

2023

producer mlk, the mlk that they're -- the mlIk that they

are procuring fromtheir suppliers is a very different
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situation than this group of plants right here.
Q Wul d you consider Fairlife to be sonething nore
kind of innovative and a nodern way to sell mlk to

consumer s?

A Fairlife's products are definitely an innovative
product. It is --

Q In fact, it is a patented product, isn't it?

A. | ndeed it is.

Q Ckay. And you understand that with that cones the
opportunity for a higher premumprice that can be charged
to consuners?

A | ndeed.

Q And that's based on the higher protein val ues that
Fairlife requires inits rawmlk that it takes in that it
ultimately is able to sell to custoners?

A. My under standi ng of the process there would go far
beyond just the raw mlk that they are receiving. A great
deal of the value add there would be related to their
proprietary ultra-filtration process that concentrates
t hose -- those nonfat solids.

Q Did you attenpt at all to run just Fairlife's
nunbers, even separately, just to use as a conparison?

A. Fairlife's separate data is confidential and
proprietary, and I amnot going to discuss Fairlife's
confidential information.

Q Ckay. Under st ood.

| f you can take a |look at Exhibit 112.

If we just look at the first page there,
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M. MIltner had asked you -- | think he was using
Exhibit -- | think it was 17, where you said you were
famliar with the data, because you have been using -- is

that the source of the data that you used to do your
conversion to skinf

A Yes. So | used -- yes. Charts 1 through 4 are --
1 through 3 are fromExhibit 17, but on a skim basis, and
then chart 4 would be the butterfat, just from Exhibit 17.

Q Ckay. And if we look at just the first three
charts, there's not any occurrence in which any of the --
any of the data points that you graphed between 2021 and

2022, that they even touch the current standard; is that

correct?
A For -- yes. This data is for the orders as a
whol e, and none of -- they are all above the current skim

formul a factors.

Q Ckay. So for purposes of the graph, the current
standards are functionally irrelevant, aren't they?

A. When you are looking at it for the order as a
whole, | think it's inportant that -- the reason why I
i ncl uded the current fornula factors and the proposed
formula factors is so that we coul d understand how t he
real producer mlk receipts conpares to the fornul a
factors. So, you know, | was trying to conpare actual
producer mlk receipts to the current and proposed fornul a
factors.

Q Ckay. And to the extent that that current

standard is even tracked on there, these -- this graphing
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shows that it is irrelevant for purposes of neasuring
where those conponents are today; is that right? 1t never
even dips belowit.

A. So if -- if you | ook at the order by order
information, for the survey plants, you wll see that it's
much closer. And so, for exanple, | think, if we |ook at
page 9, which is the protein for the Central order, you
see that the survey group is, you know, just above the
current level in the sumrer nonths.

Q Ckay. It gets -- it gets closer to it, but stil
doesn't even cross over --

A. It doesn't dip below here for -- for the survey
group from Order 32 as a group.

Q And if you look -- ook at the overall blend, or
we can stay even on page 9, it looks like wth tinme, and
what we were just |ooking at on Exhibit 17, with tine,
even with these seasonal changes that occur that you
have -- that you have graphed on here, with tinme, we can
see that the overall trend is that those conponents are
continuing to nove upward; is that right?

A Yes, absolutely. Over the |ast 20 years the
conponents, both butterfat as well as the skimconponents,
have increased in the mlKk.

Q And we know that, as you have noted here, that
there is a seasonal effect on this. But would you agree
that overall it's sonewhat of a ratcheted systemin that
with the i nprovenent of genetics and the dietary or

nutritional feeding methods, that those conponents
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continue to retain those trends of noving upward over
time?

A. Yes. The conponents are noving up.

Q Okay. And they are keeping that trend |ine going
in that direction; is that right?

A. Yes. And | believe that Dr. Van Anburgh suggested
t hat we shoul d expect that they are going to continue to
I ncrease.

Q And is that consistent with -- with the data that
you have been tracking and nonitoring as well?

A. You know, the data that | have been tracking
and -- the data that | have | ooked nost closely with is
just this 24-nonth period. And so, you know, the sort of
thing that you are -- that we're tal ki ng about right now
is over a much | onger period of tine, so --

Q Well, but you would agree that even on the
24-nmonth period that you are tracking, we can see that
that trend Iine continues to nove up, even |ooking at that
t wo- year peri od?

A. | wouldn't agree that -- in the two-year period,

i ke what we can tal k about is the seasonal change. But

the two years, like, | wouldn't want to, like, run a
regression through this and be, like, yeah, it tips up.
| -- that's -- that -- that feels like a short period of

time to me to be making a statenent |ike that.
Q Ckay. But, for exanple, if we just |ooked at the
first page of Exhibit 112, it |looks like this, at |east

for the protein percentage by skimfor the Federal MIKk
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Mar keting Orders for this two-year period, you can see
that if you conpare the two tine periods to simlar
nmont hs, from 2021 to 2022, that those nove upward.

A. | ndeed. Like, if you |ook at the Pacific
Nort hwest for January of '21 relative to January '22,
Decenber '22, you are going to see them goi ng up.

| would also say that, like, this is only 24
nonths. And the tail end there in Novenber, Decenber
2022, those are sone pretty -- before | put a trend
through this, | would want to see what happens in the
first two quarters of 2023.

Q And you can | ook back, at least with your

2023

famliarity with Exhibit 17, you can | ook back all the way

to 2000 for that; is that right?

A. Yeah, | coul d. | have not done that work to date.

Like | said, ny focus has just been on these conpari sons
over this 24-nonth period.
Q Ckay.

M5. HANCOCK: Thank you for your time. Appreciate

THE W TNESS: Yep
CROSS- EXAM NATI ON
BY MR COVI NGTON:
Q Cal vin Covi ngton representing Sout heast M|k
Good afternoon, Ms. Keefe.
A Good afternoon, M. Covington.
Q | want to -- just a couple questions here

regardi ng producer pricing.
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And you are famliar with how m ni num Federa
Order prices are established in orders that are required
to be paid producers?

A Yes, I'mfamliar with both classified -- the
class prices that the processors have to pay, as well as
t he producer pricing, the uniformprices.

Q Ckay. Good. Thank you

In Federal M1k Marketing Orders with nultiple
conponent pricing, each nonth the Market Adm nistrator is
goi ng to announce a protein price per pound, a butterfat
price per pound, an other solids price per pound, and al so
a producer price differential. And subject to |ocation
adj ustnents, they would be the mninmumprices that a
regul ated handl er woul d need to pay to producers.

Do you agree with that, if |I'm sunmarizing that
correctly?

A. Yes. And | would add that the butterfat price,
the protein price, the other solids price, those prices
are going to be the sane across the whole country. They
are not going to change.

Q Right. Very -- yeah. Yes. The only thing that
woul d change woul d be the producer price differenti al
anong the orders?

A. Among the orders, the PPD is going to change, and
t hen everyone is going to be changi ng based on | ocati on.

Q Yes.

And let's take, for exanple, one step further how

it works. Assume |'m back being a dairy farner, and |I'm
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produci ng m| k of above average protein content. And --
and |'mlocated marketing nmy mlk in a Federal MIKk
Mar keting Order with nmultiple conmponent pricing. And
within the sane | ocation adjustnent area, at about the
sanme distance fromny farm | could sell ny mlk to a
cheese plant that is regul ated under a Federal M1k
Marketing Order, or | could sell ny mlk to a fluid mlk
pl ant regul ated under Federal M Ik Marketing Order.

For one particular nonth, say, here the nonth of
August, would the m ninmum price that that cheese plant had
to pay ne or that fluid mlk plant had to pay ne, would
they be different or would they be the sane?

A. So you are tal king about the price paid to the

producer irrespective of whether -- where the mlk was
shi pped?

Q Yes. Yes.

A. Yeah. So the minimum price to a producer is the
sane for -- irrespective of where the mlk is shipped.

Q Yeah. It is the sane regardl ess where the mlk is

shipped, as long as it is in the sane |ocation adjustnent

and regardl ess of how the mlk is used?

A Uh- huh.

Q |s that a basic prem se of Federal M Ik Marketing
Orders for uniformpricing?

A Yeah.

Q Ckay. Then is there any econom c incentive for
nme, in that exanple that | used -- just used as a high

protein producer, is there any econom c incentive for ne
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to go to one plant over another?

A. At the mininmnum definitely not.

Q Ckay.

A. That said, you know, you were just asking nme about
the regulated m nimum price. You know, there -- that's
not the be all and the end all of -- that's the base.

That's |i ke where we start with the prices. And so there
could be premuns, there could be reasons why you m ght
prefer one destination over another as a farner.

Q But either of those plants could pay ne an
over-order prem unf

A. They coul d pay you an over-order prem um based on
your vol unme, but there could al so be prem uns based on
your conponents.

Q But you woul d agree, though, that here at this
heari ng, and Federal Order provisions, we're only involved
in establishing m ninmmprices?

A. We are definitely only tal ki ng about m ni num
prices around here.

Q So under Federal Order regulations, there's no
econom ¢ incentive for ne to go to one plant over the

other, the Federal Order price is going to remain the

sane?
A. As your producer price is going to be the sane.
Q Ckay. Then go back to your witten statenent,
your witten statenent, Exhibit 111. And I'll wait until

you pull that up

On page 6, your |ast sentence there before you get
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to the bold E, where you state that "suppliers are
maxi m zi ng revenue by suppl yi ng hi gher conmponent mlk to
manuf act uri ng cl asses.”

Agai n, going back to ny exanple, again, using
m ni nrum Federal Order prices, can you explain to ne then
how | woul d get an advantage of ny high protein mlk going
to a manufacturing plant when the Federal Order m ni num

prices are the sanme?

A. So what |I'mtal king about there is not the uniform
prices, |I'mtalking about the class prices there, and
whet her the mlk -- say, |ike, when a cooperative is

mar keting the mlk, whether they would be better off
selling the load to a fluid plant or to a cheese pl ant.
And so I'm not tal king about the producer prices there.

Q Ckay. Well, let's go back to ny exanple. And
said | was a dairy farner. Let's say |'m a cooperative.
And as a cooperative, going to regulated plants, those
regul ated plants have to pay ne the m ni nrum Federal Order
price.

So are you saying that if |I'ma dairy farner
versus being a cooperative, then the m ni mum price woul d
change?

A. The m ni mum producer price isn't going to change.
| was tal king about the classified prices that handl ers
pay in that paragraph. | was not tal king about m ni num
producer pricing there.

Q Ckay. So -- so, again, suppliers, you don't refer

then to a person that's supplying the mlk. You consider
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a person supplying the mlk as being a supplier?

A. A supplier could be a cooperative. A supplier
could be a producer. It could be a direct ship like
Patrons. There's -- there's different ways that it

happens in the industry.

Q Ckay.

A. But I -- like | said, this paragraph is about the
classified prices paid by the processors as opposed to the
uniformprice paid to the producer.

Q The classified prices that -- that are paid by the
processors that were requl ated under a Federal M1k
Mar keting Order, those classified prices, are they used
for the particular regulated handler to nake a settl enent
with the Market Adm nistrator?

A. Absol ut el y.

Q Ckay. So if those prices, classified prices you
referring to here, are used to settle with the Market
Admi nistrator, so, again, if I'ma dairy farnmer or a
cooperative, and |"'mgetting the mninumprice that's paid
to me, howdo | gain, if I'ma high protein producer,

going to a manufacturing class then under the order?

A Can you repeat that question?
Q Yes.

A I"'ma little | ost.

Q Be gl ad to.

We have already tal ked about that both a fluid
mlk plant or a cheese plant that's requl ated, okay? Are

going to pay producers or the cooperative -- consider
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cooperative as a producer -- supplying mlk to any of
those plants the mnimum price. |n conponent pricing
orders, there's going to be protein, other solids,
butterfat, and the producer price differential, mninmm--
and we agree to that; is that correct? Both plants would
pay the same m ni num producer price?

A. The m ni mum producer price is going to be the
sane. The classified prices that are going to be used
for -- that are going to be put together and then used to
determ ne the PPD, those are going to be different between
t he pl ants.

Q So are you saying if | went to the manufacturing
plant, | would receive a different producer price
differential than going to the fluid mlk plant?

A No. I'msorry, | think we're -- | feel like we're
tal ki ng past each other a little bit. And maybe |I'mjust
not follow ng your -- the exanple that you are trying to
get ne to follow

The PPD is going to be the sanme for all the
producers in the order. Gkay? So -- and then the uniform
price is going to be the sane for all the producers in the
order. But if we have four plants in our order, and one
is a-- one does |, plant two does II, plant three does
11, and plant four is in Cass IV, each of themis going
to have a different classified price for their mlk.

And so the Cass | plant is going to be buying
their mlk on a butterfat skimbasis. And then the

Class Il plant is going to be buying their mlk with
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typically butterfat and nonfat solids. And then the
Class Ill plant is going to be buying their mlk across
all the conmponents. And then the Class IV plant is
going -- we're going to be back to like Il with the
butterfat and the solids.

And so then over here, on the producer side, we're
going to have -- you're going to be paid out for your
conponents. You are going to be paid for your butterfat,
your protein, your other solids, then you are going to get

the PPD, and then there's going to be | ocation

adjustnents. And so -- and so ny statenent on page 6 of
my witten statenent, ny -- the paragraph there just above
E, | was tal king about classified pricing there. | was

not tal ki ng about producer pricing.

Q Ckay. So suppliers there does not refer to a
dairy farmer or a cooperative supplying any of those four
different plants there then?

A. Suppliers does refer to the -- the suppliers are
producers and cooperatives. The plants, the processors,
are required to pay the mnimumclassified price. They
have to pay those m ninumclass prices. And the pool
hangs out here, in the mddle, so that -- to equalize
anongst these four different so that we get the one
uni form price over here for the producers. And so there
IS no processor paying the uniformprice. The processors
buy and sell at class. And then -- and then we have the
pool, and then the producers get the uniform

Q But as a supplier, can | get an econom c advant age
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at mninmumprices paid under the order by going to one
pl ant over another?

A. | believe in multiple conmponent order, as a
supplier, it is ny view that you woul d be best off going
to -- if you have high conponent mlk, you are going to be
best off going to, |like, the cheese plant, where you are
going to get paid out for those conponents.

Q kay. So if I went -- nmy mlk went to a fluid
plant that's regul ated under nultiple conponent pricing
order, are you saying |'mnot paid for ny conponents, that
the m ninumorder price is not conponents?

A. Who are we tal king about right now? |'msorry.

"' m | ost again.

Q kay. |'ma dairy farmer, marketing ny m |k under
a Federal MIk Mrketing O der.
A Uh- huh.

Q Ckay. That uses multiple conmponent pricing.

A. Ckay.

Q And | have an opportunity to sell ny mlk to two
different regul ated plants, one bottling fluid mlk, one
manuf acturi ng cheese. Both of them are regul at ed.

s nmy price as a producer any different regardless
of which plant | go to?

A. Your producer, the uniformprice, is going to be
the sane in both cases.

Q So there's no econonm ¢ advantage, ne as a dairy
farm supplier, of going to a fluid mlIk plant over a

manuf acturing plant at the m ni num order prices?
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A. The uniformprice that the producer gets is the
sane whether -- no natter where they are shipping the mlk

to, assumng all their conponents and everything el se are

equal .

Q In nmy exanple, one is a fluid plant, one is a
cheese plant, I"mgoing to get the sanme m ni num price?

A. The regulated mninmumprice is for the order. The

regul ated mni mum price does not depend on any one plant's
utilization.

Q Ckay. Again, no econom ¢ advantage goi ng to one
pl ant over anot her?

A. The regulated mnimumprice is the sane all the
time.

Q Okay. |If National M|k Producers Federation
Proposal 1 was adopted, and we all agree that it would
increase the ass | skimmlk price, what -- what inpact
woul d that have on producer prices in nultiple conmponent
pricing orders?

A. It would depend on the fluid mlk, the dass |
utilization in each one of those orders. So like with
M. MIltner, he just rem nded ne of Peter Vitaliano's
testinmony |last week with the -- | think it was $0.50 and
$0. 80, and we agreed that it was about $0.60 for Cass |I.

And so in an order that has very high Cass |
utilization, say, like, down in the Southeast, that's

going to increase the uniformprice nore down there

because the Cass | utilization is higher. In an order
that has very low Class | utilization, |ike the Upper
TALTY COURT REPORTERS, INC. 1443

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

M dwest, it would have a very small inpact on the uniform
price.
Q In nmultiple conmponent pricing orders, if we

i ncrease the revenue conming in fromskimmlk, any change
in revenue would show up in the producer price
differential; is that correct?

A. Yes, it woul d.

Q Okay. Thank you

MR. COVINGTON: That's all | have, your Honor.

M5. HANCOCK:  Your Honor, | just --

THE COURT: Ms. Hancock, | can't tell if
soneone -- it is not. M. Hancock.

M5. HANCOCK: | just have one brief question, if I
may.

THE COURT:  Yes.

CROSS- EXAM NATI ON

BY MS. HANCOCK:

Q Ms. Keefe, if National MIKk's Proposal Nunber 1
wer e recommended by the USDA to be inplenented with the
mul ti pl e conponents as proposed by National M1k, would
M G support the del ayed inpl enentation?

A Yes. |If the Departnent were to adopt Proposal 1
or Proposal 2, we would want to see the 12-nonth del ayed
i npl ementation for risk nmanagenent purposes.

M5. HANCOCK: Thank you.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Good afternoon. |'m Roger Cryan with the Anerican
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Far m Bur eau Federati on.

So | appreciated your analysis. | found a couple
of things striking. The nost striking thing | found about
it was how well it denonstrates that these tests are al
above the current standard, pretty clearly across the
boar d.

MR. ENGLISH Is that testinony or --

BY DR CRYAN:

Q Wul d you agree with that?

THE COURT: Yeah, | think it is testinony by
M. Cryan. But | think you better put a question mark in
t here sonmewhere, M. Cryan.

BY DR CRYAN:

Q Wul d you agree with that Sally?

A. My anal ysis denonstrates that on the average, for
the orders as a whole and for the survey group, that
the -- that nost -- that nost of the tests are slightly
above or -- the current |level, and then -- but they are
al so nostly bel ow the proposed | evel.

Q Dependi ng on whi ch graph you are | ooking at,
because there's sone of these where it seens |ike the
proposed | evel sort of cuts right through the m ddl e of
the line, it seenms to ne.

Does that -- does it seemlike that to you?

A. It doesn't seemlike that to ne, that the proposal
cuts right through the mddle of it, no.

Q So on Table -- on page 1, in Exhibit MG5A it

did -- | nean, the proposal is to -- is based on averages,

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 30, 2023

1445


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

previous averages. And it is -- and the -- an average
nmeans that sonme will be below and sone will be above.
The -- again, on page 1, does that not show a |ine nore or

| ess going through the protein -- through the m ddl e of
the protein tests on your -- on your graph?

A So the proposals are definitely based on averages.
And | would point out, again, that we have a m ni mum
regul ated price systemand that it's very inportant to
consider the | ow points and the seasonal i npact.

Q Uh- huh.

A. And additionally, this -- the -- this information
on the first chart is only for the seven nultiple
conponent orders for two years.

Q Ckay. Does it appear to you that there's an --

t hat your graphs generally show an upward trend from even
over just the course of two years, from beginning to end,
for these tests?

MR. ENGLI SH: Asked and answer ed.

THE COURT: Yes, M. English?

MR. ENGLI SH: That was a question asked by
Ms. Hancock and --

(Court Reporter clarification.)

MR ENGLISH: And so it's asked and answered. |
nmean, if we're going to keep asking the sane questions,
we're going to never get done with this hearing.

THE COURT: Well, ny nmenory is not perfect.
Unless M. Cryan admts that that's been asked and

answered --
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DR CRYAN. | --
THE COURT: -- I'mgoing to allowit this tine.
DR, CRYAN. (kay.

BY DR CRYAN:

Q So a yes or no is fine.

A. So as | was discussing with Ms. Hancock, this
data, for exanple, on the first chart with the Pacific
Nort hwest, Ms. Hancock and | went through sone of that,
and | noted that before | put a trend line through this
data, | would want to see what was happeni ng before and
after. This is only a 24-nonth peri od.

Q And it's a 24-nonth period that ends about nine
nont hs ago.

Do you have any indication that there's been a --
wel |, you said that you don't acknow edge a trend. Ckay.

DR. CRYAN. [I'm-- | think -- that's -- |'m done.
Thank you very nmuch. Thank you.

THE W TNESS: You're wel cone.

THE COURT: Any further cross?

Seei ng none, redirect?

M5. TAYLOR: AMS has sone questions, your Honor.

THE COURT: [|I'msorry. 1'mgoing to do that the
rest of the hearing, | can tell.

M5. TAYLOR® W don't mnd. | do think --

THE COURT: | m nd.

M5. TAYLOR -- M. WIlson's going to start.

THE COURT: Yes, M. WIson, your wtness.
MR. WLSON. Thank you, your Honor.
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CROSS- EXAM NATI ON
BY VR. W LSON

Q Todd W son, Dairy Prograns.

Hel | o, Ms. Keefe.

A. H, M. WIson.

Q So |'ve been accused of being in the weeds
sonetinmes, so | have got sone questions relating to sone
of the things that you had in your testinony, as well as
sone of the information on the graphs.

Page 4, you indicate that the survey that you
conducted was fromthe MA report receipts and utilization
subm ssions, and then in the next paragraph, you talked
about audited and reported. And then in the next sentence
you tal ked about secondary data sources.

So could you go through maybe -- you know what
those terns nean, so | would like for you to kind of talk
to that.

A. Sure. So every nonth a handler submts a report
of their receipts and their utilization, and that goes in
to the Market Adm nistrator. And then about a week |ater,
or not even a week later, you turnit in on the 7th, and
t hen on about the 10th, so a few days |ater, you get back
your nonthly statenent of handl er obligation.

Typically, the receipts and utilization on -- that
you are reporting are going to match out to your statenent
of handl er obligation unless sonething s been found at
pool and that there's a -- you know, it could be that you

fat-fingered sonething or whatever, and so there's been a
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correction there, a difference between what you submtted
and then what cones back. And then later in the process,
usually a few nonths later, then all of that will go

t hrough audit, and there could be yet another correction
phase.

And then as far as the secondary data that | was
referring to, that would be like the plants, |ike,
recei ving records on their conponent tests on their
producer mlk at receiving. So this isn't |ike conponent
testing that the plants are doing to check their
conposition standards for, you know, sale of finished
goods. This is on, you know, raw mlk in the silos type
of stuff.

And there what | found in the data, particularly
in the later part of the period where we weren't -- where
we haven't necessarily -- that the plants haven't been
through their audit yet, that there would be sone things
where it would be, like, there's a nunmber here that
doesn't make sense, like, can we try to get this right so
that we don't have a total outlier and need to exclude the
pl ant .

Q So is it safe to say that the secondary data
sources were used to validate information or could that
i nformation actually be in the data?

A That it was used to validate, and then in a
handf ul of instances, the secondary data source was used
as opposed to the primary data source when it was cl ear

that the primary data source had an error in it, that
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based on ny experience, a few of these plants in the
survey will probably have an audit adjustnment comng in
their future.

Q | woul d hope so.

The -- could you -- do you know approxi mately how
much data you m ght have that had been audited?

A. Most of the plants were | -- and | believe that
everybody was through the audit for the first six nonths
of 2021. About half of them it was all of 2021; about
half of them they weren't done with 2021 yet. And there
may have even been a few that were into 2022. But it
varied it -- it -- it varies. Like, it's not the sane --
everybody's cycle isn't the sane.

And, you know, typically, when the audits are
conpleted, like they're doing nmulti- -- the Market
Adm ni strator offices are doing nulti-nonth bl ocks at a
time, and so like you could have a plant in Order 32 that
has 12 nonths of audited data, but there m ght be anot her
one that has nine and one with 15. Like, that is the sort
of stuff that | was seeing.

Q And so the submtted information, is it fair to
say that that was fromthe obligation report that cones

back fromthe Market Adm nistrator?

A Yes.
Q Ckay.
A Yeah.
Q Thank you.
Continuing on to -- so on pages toward the end of
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your testinony, you went into the -- your charts, |
bel i eve, that you have nade. You have converted -- you
have converted the test of protein, other solids, and

solids nonfat back to a skimportion, skimmlk.

Did you -- can you go through that cal cul ation for
me?
A. Sure. So probably the easiest way to | ook at that
would be in ny testinony. If we |ook at the table on

page 3, which is skim versus the table on page 4, which
is mlk. If you -- so -- so the current nonfat solids on
a mlk basis is 8.69, when you still have 3.5% butterfat.
And then the page before on page 3, if you have got no

butterfat left -- and | would point out that this is
formula butterfat, | have not net a separator yet that
gets it down to zero -- that then we would be at 9% on a

skimbasis. And so the anbunt in the mlk there is the
sane between the table on page 3 of ny statenment and the
table on page 4. It's like the sort of --

Q So in your graphs you have -- you have -- instead
of taking 3.5% butterfat out of producer mlk, you took
out the pounds of fat or the test of fat in producer mlk
to get back to skinf

A. Can you repeat that, Todd --

Q So --
A -- M. WIson?
Q -- on page 1 of your 28-graph page of M G 5A,

that's on a ski m basis?
A Uh- huh.
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Q
fat --

o > O P

A

formul a

Q

So the protein there, you -- you have renoved the

Yes.

-- fromthe pounds to conpute a protein percent?
Yes. On a skim basi s.

On a skim basi s?

And | renoved all of the fat. Like, fornula --
skim perfectly zero.

And I'mnot sure -- we were kind of |ooking at our

graphs that were submtted through USDA, and there seened

to be one in the subm ssion that sonehow was m ssing a

line. |
A
Q
clarify
right.
show up
A
page 17,
Q

A.
Q
A.

t'"s on --it's on the printed copy, but | --

Ch, really?

-- just wanted to nmake a point of that, maybe to
that. | think it was on page 17, if | renmenber
Yeah. So page 17, the 124 survey line did not
on the -- on the graph.

So the -- so you are saying that the -- on

the blue survey line isn't showng up in the PDF?
Correct.

Ckay.

On the website.

That's weird.

MR. ENGISH: Can | | ook?

Your Honor, obviously we submtted -- the papers

copy have it, correct?

M5. TAYLOR  Yes.
MR. WLSON. Yes, the paper copies --
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MR ENGLISH So it's only the website?

MR, WLSON: Yes.

MR. ENGLISH So we will obviously resubmt as
soon as we can figure out why it is that sonething | oaded
t hat shoul dn't have | oaded.

THE COURT: Thank you.

THE WTNESS:. That's strange.

MR. ENGLI SH: Technol ogy.

MR WLSON. Usually it is because |I have got a
different OS, but | don't think that's the case this tine.
BY MR W LSON:

Q So on page 25 of those charts, you have got 32
plants in your survey. That equates out to 768 data
poi nt s.

In -- the prior witness from Shehadey testified to
t he nunber of occurrences that was either above or bel ow

A Yeah.

Q |s there a way that you would be able to provide
us in these -- these stacked bar graphs, the nunber of
occurrences over the -- over the 24-nonth period that was
above and bel ow?

A Yes, |'d be happy to do that. So you are talking
about putting the data | abels on the bars?

So like, for exanple, for, like, on page 25, like
showing -- if we |ook at June of 2021, we have got 31
bel ow and one above. That sort of information?

Q As just a conbi ned nunber of -- out of the 768

occurrences.
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A. Yeah. |'d be happy to do that.
Q | have al so been told that page 19 mi ght need to
be | ooked at as well on the website subm ssion.
A Ckay.
MR WLSON:. That's all | have, your Honor.

THE COURT: Ms. Taylor?

THE WTNESS: Ms. Taylor, can we wait for just one
nonent while | wite down the page 19?

M5. TAYLOR: Certainly. O course.

THE WTNESS: M. WIlson or Ms. Taylor, do either
of you know which is the one that isn't com ng through on
t he PDF as opposed to the print?

MR WLSON. |It's the PR survey.

M5. TAYLOR: The PR survey.

MR WLSON:. It would be the bl ue.

M5. TAYLOR: The bl ue line.

THE W TNESS: (kay.

THE COURT: Should we go off the record and talk
about 1t?

M5. TAYLOR: We'Ill figure it out.

MR. ENGLISH There's no way | will figure out how
t hat happened. (Qbviously, you know, all | can tell you is
we | oaded the PDF, but we will -- we're here right now.

W can't load it again right this second. But we assure
you we will figure this out, although sonebody else wll

figure it out than ne.

THE WTNESS: |'mgoing to be honest, sonebody
el se other than ne maybe will figure this out, because |
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sent the print job fromthe sane PDF, and so why once it

goes through the website the line disappears, |'"'mreally
per pl exed.

MR, WLSON:. | bet sonebody's already figured it
out. It's only been three m nutes ago.

| do have a couple nore. |'msorry, your Honor.

THE COURT: |I'mnot sorry. No reason for you to
be sorry.

MR, ENGLISH Al | can say is our person on the
ground says what we sent -- |ooking at what we sent to

USDA has the line. So sonehow between getting it to you

and getting it posted, which -- that's a technol ogy i ssue.

2023

M5. TAYLOR: Yeah. That m ght be an accessibility

i ssue that happened, so let us check into that. W have

to convert them when we get themto be able to put them on

our website --
MR ENGLISH: So it could be a conversion --
M5. TAYLOR. -- and it m ght have been a
conversion --
MR. ENGLI SH: Before we resend, we'll work
together to fix this.
M5. TAYLOR: No problem
THE COURT: Of the record a second.
(O f-the-record.)
THE COURT: Back on the record.
BY MR W LSON
Q So page 28.
A. Ckay.
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Q That's the last page listing of MG IDFA fluid
plant -- fluid survey plants.

A Uh- huh.

Q The Federal Order columm, is that an indication of

if it's regulated or not or --

A It's -- it's generally which -- which Federa
Order the plant is reporting -- reporting to. There is
one plant that -- Danone's plant in Munt Crawford,

Virginia, typically reports to 5. They are a partially
regul ated plant. Sonetines they are fully reqgul ated, and
when they are fully regulated, they are typically fully
regulated on 1. And so | included themat -- on 1.

Q Ckay. So sonetines that plant mght be fully
regul ated on 1; sone -- sonetines it mght be a partially
regul ated plant. So there is -- there are partially
regul ated plants in this listing as well?

A. Yep. Yes, there are.

Q Could I also point out, about a third of the way
down, Kroger, Wnchester, Kentucky, Oder 5. You have
that listed in the butterfat protein other solids colum.

A Yes. So Kroger at their Wnchester, Kentucky,
plant, that -- so they get ny data gold star award. So
| est anyone think fromthe earlier conversation that --
that the Kroger plants were not -- were having data
probl ens, |ike sonme of themwere, sone of themweren't.
But Wnchester, Kentucky, is on Order 5, which is a
butterfat skimorder. And they actually had records for

their butterfat protein and other solids, and they were
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able to show ne that the butterfat in these records was a
match for their -- the information that they were
reporting on their butterfat skimreport for -- that they
report to Order 5.

Because you're quite right, the other Order 5
plants did not have that and then -- and that's not
uni form across Kroger, |ike you can see. Like, Kroger in
t he Murfreesboro, Tennessee, that's a butterfat only
avail able, and so -- but that plant in Wnchester,

Kent ucky, had it avail abl e.

And, likew se, | would also point out that Munt
Crawford, Mount Crawford reports to Order 5, but then when
t hey are pool ed, they are pooled on Order 1, and so they
have all the data all the tinme for the conponents.

Q Okay. So to follow that |ine of thought through
the graphs. |Is the data from Mount Crawford --

A Uh- huh.

Q -- is it listed in the Order 1 and subsequent data
poi nts for conponents?

A Yes. So like the Order 1 -- so Mount Crawford
woul d be part of the -- would be one of the data points in
the Order 1 graphs, and then -- and then Munt Crawford
woul d al so be in the group of graphs that are the -- all
the MCP together. And then the bar charts at the end with
t he above and the bel ow

Q And for Kroger Wnchester, for the stacked bar
that you just nentioned, are -- is Wnchester going to
be --
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A. W nchester will be one of the 32 plants in the --
in the stacked bar chart.

Q And if I --

A Sorry. And that's Kroger in Wnchester, Kentucky.
There is another Wnchester in here, so it can get
confusi ng qui ckly.

Q Yes. And that one's actually Oder 17

A Yes.

Q Thank you for that clarification

MR WLSON:. That's all | have, your Honor
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good afternoon

A Good afternoon.

Q | have a few non-weedy questions, as | like to
call them

You spoke about the difficulty that M G nenbers
face when they need to attenpt to pass al ong nonthly
Federal Order cost variations to their custoners.

Do you know if MG nenbers utilize any risk

managenent tools to help them hedge that risk?

A. Sone do and sone do not, so -- and | expect that
the nenbers will be attendi ng subsequent later in the
hearing and will be speaking to that directly.

Q Okay. And then one of the sentences M. MItner
asked you about was on the end of your statenent, page 7,
about "raising Cass | prices based on conponents woul d be

taking nore noney fromC ass | that it cannot recover in
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t he market."

And if | renmenber your answer correctly, it had --
that you specified your discussion about basically mlk in
California has to neet those fortification standards, and
what | took fromthat is if a handler in California has
to -- has extra mlk that they can't sell in the state,
and maybe they try to sell it el sewhere, they are unable
to recoup that additional fortification cost.

A. Cenerally, yes, that's -- yeah.

Q | s that phenonenon seen anywhere el se outside of
t hose California handl ers?

A. Wth respect to this particular issue, | -- |
don't think so. | nean, it's very -- it is a very
California specific thing.

Q Ckay. Would you agree or disagree that one
obj ectives of the Federal Order systemis to create
uniformraw mlk costs between simlarly situated
handl er s?

A. Yes. It's ny viewthat the -- that the systemis
designed to create uniformregul ated m ni num so, |iKke,
the regulated mninmumat the bottom at the floor.

Q And then that would all ow the handlers to conpete
on other conpetitive factors in the marketpl ace?

A. Yes. Oher conpetitive factors in the marketpl ace
above the m ni mum

Q Correct. Ckay.

And so in -- I'"mgoing to ask a question | have

asked of other witnesses, a simlar question. So if all
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fluid mlk processors face the sane regul atory change on
their raw mlk costs, how does this -- or does this change
the conpetitive relationship between those plants when it
comes to that -- those raw m |k costs?

A When it cones to those raw mlk costs in the
regul ated m nimum price, they would be simlarly situated.

| would point out that there is a wide variety of
different types of processors in our industry today, so
you have proprietary bottlers. You have the captive
bottlers that are owned by a retailer. You have the
cooperative bottlers. There's a -- there's a w de
variety. And so, you know, the way those conpetitive
rel ati onshi ps between the different types of bottlers out
there, | think that there is -- that there are nuances
there that are probably -- that need to be consi dered.

Q Ckay. And then if | could sumup what | have
heard over the past few days of MG s prinmary objections
to adoption of Proposal 1 or 2, | think the first
objection as | have heard it is that higher conponent
levels -- | don't know the right word to use -- but really
aren't of inportance to Cass | handl ers because they sel
on a volunme basis, not on a conponent basis, so getting
addi ti onal components above a certain |evel of mninmm
conponents is -- is -- it doesn't really matter to them

Wul d that be correct as one objection to those

pr oposal s?

A. Yes, that's correct.
Q And then as | have heard it, the second objection
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woul d be that the | evels proposed in Proposals 1 and 2 far
exceed the actual conponent levels of mlk received by
fluid plants owned by M G nenbers.

A That's correct.

Q Ckay. So | know USDA put on data into the record
on Federal Order conponent averages for pooled mlKk.

So if we had the ability to | ook at audited

conmponent data for mlk delivered specifically to fluid
m | k handl ers, woul d using those conponent averages better
refl ect what your plants actually received rather than
Federal Order pooled mlk averages?

A. That sort of an average would definitely better
reflect it. | also think that we should be thinking hard

and | ooki ng at whether it should be an average or the

m ni mum

Q Can you just expand on that a little nore for the
record?

A. Sure. \What | nean by that is that we have a

m ni nrum regul ated price system and so rather than setting
t hose conponent factors at the -- at the average, and so
if we were doing that at the average, |ike, maybe we
shoul d be tal king about raising the 3.5 and the reference
price to a higher nunber, and because butterfat al so no
| onger averages 3. 5.

And so, to ne, it would nmake a | ot of sense to
t hi nk about the mninmumlevels that are out there being
received by fluid plants.

And certainly one very real problemwth the
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average is the seasonal nature of all of this, and that
you have got this high in the winter, lowin the sumrer
thing going on that is another real kind of picky issue to
try to, like, wap your head around that math and those

pricing inplications as well.

Q Ckay. And so taking the discussion of averages
one step further in your -- MG s concern about using
averages. | nean, would that extend to other factors we

may be considering later in the hearing on pricing
formul as that m ght | ook at an average of sone data series
that's put on instead of a mn or a max nunber?

A Sol'm-- 1 think that -- | think that it's a
little bit different here on the -- not all the stuff
that's being considered here in the hearing is exactly the
sane as the -- when it goes through the formulas. And,
you know, it's, frankly, nuch |like the question that
Ms. Hancock asked ne, and M. English asked M. Gl l agher,
about the skimformula factors and the inpact on risk
managenent with the 12-nonth -- with needing to have a | ag
for risk managenent.

This part of the formula is what you're actually
buying. It's like the real -- it's -- it's the quantity
part of what's going on. Wereas other parts of the
forrmul a, say, like, a manufacturing cost survey or
sonething like that, to ne at least, that's a little bit
different. Like, that is -- that is talking -- that's --
t hat al gebra that we need to go through in our end product

price forrmula systemto go fromthe commodity price to get
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to the mlk price. And so |l don't think that this whole
thing of mninmunms versus averages is a one-size-fits-all
sort of situation. But to be fair, there are other places
where | think that the mninmumis nore appropriate than

t he average.

Q Make nme beg the question, an exanple of one?

A. So coming up in later issues, | am confident that
you will hear frommnme on ny views about m ni nuns and
averages. So -- we can save that for another afternoon.

Q "Il save that for further conversation

M5. TAYLOR: | think that's it. Thank you so
much.

THE W TNESS: You're wel cone.
THE COURT: lt's 3:22. Do we have redirect?

MR. ENGLISH: | do but --

THE COURT: How long, M. English, do you think?

MR. ENGLISH | don't know how |l ong, but | -- |
need a break.

THE COURT: [|I'msorry, you need a break? 1| need a
br eak.

Let's cone back -- let's cone back at 25 of.

Let's cone back at 3: 35.
(Wher eupon, a break was taken.)
THE COURT: Back on the record.
M. English, you have redirect.
MR ENGLISH It wll be very short, | hope, your
Honor .
I1]
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REDI RECT EXAM NATI ON
BY MR. ENGLI SH:

Q So, Ms. Keefe, M. MItner asked you a couple
guesti ons about organic ml k.

A Yes.

Q And | just wanted to clarify for the record
because | got a little confused about what was asked and
what was answer ed.

So organic mlk, by and large, is priced on
| ong-term fixed price contracts, prices significantly
hi gher than the Federal Orders, correct?

A. Yes. Typically organic mlk is bought and sold
at -- on along-termfixed price contract, at prices that
are substantially above the Federal Order class prices,
and those prices are generally not tied in any way to the
cl ass prices.

Q So if Proposal 1 -- or for that matter, any other
proposal in this hearing later, is considered and adopted
whi ch raises the Class | price, what is the practical
i npact for an organic handl er?

A The practical inpact for an organic handler woul d
be a change in -- for the proposals that you just asked
about, an increase in their pool obligation, so it changes
their fully landed cost of mlk. So it's -- you know, the
cost of getting the mlk off the farm to the plant, the
cost of the mlk itself, the regulatory costs, in this
case the pool obligation on the mlk. It wouldn't change

the actual price paid for the mlk itself under the fixed
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price long-termcontract.

MR. ENGLISH That's all | have, your Honor.

THE COURT: Any further questions?

Yeah, let's go ahead and put these --

MR. ENGISH: | nove adm ssion of Exhibits 111 and
112, your Honor.

THE COURT: (bjections?

Exhi bits 111 and 112 are nmade a part of this
hearing record.

(Thereafter, Exhibit Nunmbers 111 and 112 were

received into evidence.)

MR, ENGLI SH Ms. Keefe ended up with a nunber of
docunents that were provided to her that | believe bel ong
to USDA, and we obviously want to nmake sure they get back
t o USDA.

M5. TAYLOR  Yes.

MR. ROSENBAUM  Your Honor, Steve Rosenbaum f or
the International Dairy Foods Association. W would |ike
to call as our next witness, M. Steve Gal braith.

THE COURT: Yes. Raise your right hand.

STEVE GALBRAI TH,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your witness, M. Rosenbaum

MR. ROSENBAUM  Your Honor, we have distributed an
exhibit which is M. Galbraith's witten testinony as | DFA
Exhibit 24. W would ask that it be marked as Heari ng
Exhi bit 113.
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THE COURT: So marked for identification.
(Thereafter, Exhibit Nunmber 113 was narked
for identification.)

DI RECT EXAM NATI ON
BY MR ROSENBAUM

Q M. Galbraith, could you start by telling us what

your job title is?

A | amcurrently vice president of procurenent and

comodity risk managenent for Saputo USA. | work out of
the Dallas office at 2711 North Haskel | .

Q Ckay. Before we get into your readi ng your

2023

testi nony, which has been distributed in hard copy and was

posted to the website as well, | understand that you have

a small correction to nake to the table that appears

attached to your testinony. So why don't we go ahead and

do that before we have you start your testinony.

A. So on the Excel spreadsheet, pardon ny fat

fingers, the boxes at the bottom should read, the averages

for 2022, the bottom should be 9.1391, and the one bel ow

that for the total of the 19 nonths should be 9.1327.

Q Al right. So just to be clear, there's a nunber

that right nowis 9.1070, and that should be changed to
1-point -- excuse ne -- should be changed to 9.1391; is
t hat correct?

A Correct.

Q And then there's another figure that's 9.1212, and

t hat shoul d be 9.13277?
A Correct.
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Q Ckay. Al right. Could you please read your
testi nony?

A. Sorry. My background?

Q Yes, pl ease.

A Vell, I'"mSteve Gal braith, as | nentioned, vice
presi dent of procurenent and commodity ri sk nmanagenent at
Saputo Cheese. | have held this position since April of
2013. I'mlocated at the Dallas office on North Haskell.

Saputo operates 29 plants in 13 states across the
United States, manufacturing and packaging a variety of
cheese, cultured dairy products, whey ingredients,
extended shelf life, and aseptic dairy products.

Saputo is anong the top three cheese manufacturers
and one of the l|largest producers of extended shelf life
fluid products.

22 of the 29 plants in the United States process
mlk and receive mlk pooled in seven different Federa
Marketing Orders. Mst of the mlk we buy is regul ated by
Federal Order system and extends, at |east to sone degree,
of all classes of mlKk.

We frequently source mlk, cream and condensed
dairy products fromten of the 11 Federal Marketing Orders
as well as unregul ated regions of the Western United
States. Consequently, Saputo does have a strong interest
in the decision resulting fromthis hearing.

Alittle bit about ny background. As vice
presi dent of procurenent and commodity ri sk nmanagenent at

Saputo, nmy primary responsibilities involve negotiating
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contracts for the purchase and delivery of dairy
compdities for the Cass Il manufacturing facilities --

(Court Reporter clarification.)

THE WTNESS: So ny primary responsibility is in
negotiation of contracts and purchase and delivery of
dairy commodities for the Cass Il manufacturing
facilities, as well as adm nistration of commodity risk
managenent progranms for all of Saputo USA

Prior to ny experience at Saputo, | spent nine
years as VP of procurenent in the Wiite Wave, Morni ngstar,
and Corporate Divisions of Dean Foods, and | started ny
procurenent career at Nestle USA where | spent ny entire
15-year tenure in the procurenent group, working nost of
the time on the commodity procurenent and ri sk nmanagenent
teans. In the last five years at Nestle | held the
position of VP of comodity procurenent and risk
managenent for dairy, fats, and oils, and sweeteners, at
Nest | e.

| also serve as president of the California
Creanery Operators Associ ation.

| grew up in Eastern Kansas on a farm although
not a dairy farm and | graduated from Kansas State
Uni versity, w th undergraduate degrees in animal science
and busi ness.

So | have spent nost of the |ast 55 years of ny
l[ife working in agriculture for sone -- at sone extent,
and the | ast 25 years heavily focused in the dairy sector.

That's the background.
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So | think the position that we woul d have
regarding -- we have reviewed and support the testinony of
M. Mke Brown representing the International Dairy Foods
Association. And | want to -- specifically want to
testify on Proposals 1 and Proposals 2.

BY MR ROSENBAUM

Q Al right. And just so we have it on the record,
is it your understanding that Proposals 1 and 2 woul d
raise the current protein assunption in the mlKk
conposition formula from3.1%to 3. 39%

A That is correct.

Q And the other solids would be raised from5.90%to
6. 029

A Correct.

Q And the nonfat solids, total nonfat solids, would
be increased from9%to 9.41% is that correct?

A. That is correct. That is my understanding.

Q Wth that orientation, could you please continue
wi th your testinony?

A. So that proposal, which would update the mlk
conmponent factors in the skimmlk, should be rejected and
IS opposed by Saputo for the foll ow ng reasons.

The raw m | k conponents delivered to the Saputo
plants in Federal Marketing Orders Nunber 6 and Nunber 7
do not support the conponent val ues submtted by the USDA
as part of these hearings.

Q So let me just interrupt you right there, because

| want to get into that data.
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Are -- are Orders 6 and 7 so-called fat/skim
orders?
A. Yes, they are.
Q Okay. |If we can turn then to the table that's

attached to your testinony, the one that you nade the

smal|l correction on a little bit ago, tell us -- tell us
what information -- it spreads on pages 4 and 5 --

A. Ri ght.

Q -- of this docunent. So tell us what it is your

you' re reporting here.

A. So what I'mreporting is the tests for skimsolids
and butterfat for -- in three of our plants, in Decatur,

Al abama, Murray, Kentucky, and Plant Cty, Florida. And I
went back and asked the QA managers at each plant to pull
the records on the loads of mlk that cane in from January
of 2022 through July of '23, and summarized the solids
nonfat conponent as well as the butterfat conponent,
summari zed that on this sheet, and cane up with averages
across Florida, Al abama, and Kentucky.

Q Ckay. So these are -- the data here runs, |
believe, inall -- in all cases, from January through
Decenber of 2022, and then also from January through July
of 2023; is that correct?

A That is correct.

Q So this is basically the nost recent 18 nonths of

data that's avail abl e?

A Correct. 19 nonths, correct.
Q 19 nonths. | stand corrected. Thank you
TALTY COURT REPORTERS, INC. 1470
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And if we look in the two boxes at the bottom of
page 4, is the top box the data for cal endar year 20227

A Correct.

Q And is the bottom box the data for the first seven
nmont hs of 20237

A. No, it is an average of the entire 19 nonths.

Q | stand corrected. Thank you

And so what was the total of skimsolids in 20227

A. The average skimsolids as a percent of raw mlk
was 8.78% and as a percent of skimmlk was 9.1391.

Q All right. And just to lay this, if you will,
upsi de, the Proposal 1 for these three plants conbined for
2022, the average total skimsolids was 9.1391% correct?

A As a percent of skim correct.

Q And if Proposal 1 were to be adopted, am | correct
i n understanding that Saputo would be required to pay for
that mlk as if it had total skimsolids of 9.4%

A. Correct. In those three plants.

Q Ckay. And then if we | ook at the bottom box,
whi ch as you have expl ained refl ects averages for the
entire 19 nonths covered by your tables --

A. Ri ght .

Q -- for those three plants, your total skimsolids
on a skimm |k basis is 9.1327% correct?

A Correct.

Q And, once again, if Proposal 1 were to be adopted,
Saputo would be required to pay for that mlk as if it

contai ned 9.4% nonfat solids; is that correct?
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A. Correct. That's ny understandi ng.

Q And is that sonmething you think is appropriate?

A. No. And the reason it is not appropriate is --
and the reason we neasure these solids is because we
formul ate certain levels of solids nonfat in our finished
product. So what we have to do then is bring the fluid
mlk in, we know what the solids are, and then we fortify
it wwth either condensed, skim or with powler. So we
woul d i n essence have to pay for the solids tw ce.

Q And you woul d pay for the solids once because you
woul d be required to account to the pool as if the mlk
had 9. 4% nonfat solids, correct?

A Correct.

Q And then you woul d actually have to go out to the
mar ket pl ace and buy solids to nmake that up?

A Correct.

Q And that's what you nean by paying for it tw ce?

A. W woul d have to pay the delta between the 9.1 and

the 9.4. That gap, we would have to backfill and pay for
it again.

Q Ckay. Could you turn to page 2 -- | know
interrupted you when you were reading, but | thought it
was inportant to -- to go ahead and | ook at the attachnent
the first tine you referred to it. | think it was the --

| think we've sort of gotten through the first bullet
poi nt under nunber one. So if you could continue on,
pl ease.

A. So on many of the products that are classified as
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Cass Il necessitate mninmum |l evels of nonfat solids to
neet the standard of identity. An exanple of that would
be ice creammx. And to neet these standards of
identity, as | nentioned, we would have to go out and
purchase either condensed skimor we'd use powdered m |k
to make up for that difference in the fornulas to neet

t hose m ni mrum standard requirenents.

And so in order -- and basically receive raw mlKk
that has the pricing formula built in, which is -- does
not adequately reflect the conponent values. It's sinply
paying for mlk solids that do not exist. | call those
ghost solids. That's ny term |It's an unofficial term
within the industry.

And t he subsequent purchase of condensed skimto
nmeet product requirenents that are replacing those ghost
solids is sinply paying for the skimsolids twice. And
what that does is, it neans that those plants in -- in
Kentucky and Al abana and Fl ori da now have a conpetitive
di sadvant age because they are paying for the solids tw ce
as opposed to solids that are in the conponent priced
orders.

Q Because of the conponent price order, you actually

only pay for how nmuch solids are really there?

A. That is correct.
Q Ckay. |If you could continue, please.
A So the products that we fortify in our plants are

ice creamm x, frappe m x, aerosol whipped topping, and we

do do sone specialty mlks for California in our Mirray,
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2023

Kentucky, facility that we have to standardi ze to
California standards, and so we end up having to pay for
that twce as well.

So those are the four big categories that we --

and the delta between the 9.1 and the 9.4 was just that
gap |'mtal king about that we would have to doubl e pay
for.

So we woul d not support Proposal 1, and for the

same reasons, we woul d not support Proposal 2.

woul d support these becom ng nultiple conponent prices?
A. Yes. Absolutely.

Q So neani ng you are happy to pay for whatever

what's not there?

drives productivity and efficiency, and it pronotes the
farmand the plant operations. So | would definitely
support the conponent pricing.
MR. ROSENBAUM  Your Honor, the witness is
avail abl e for cross-exam nation.
THE COURT: Ckay.
Who has cross?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. @Glbraith
A Good afternoon.

that we formulate skimsolids for and put extra solids in,

solids are actually there, you just don't want to pay for

A. Right. And paying for the solids that are there

Q And | think on the very |ast page you indicate you
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Q My nanme is Ryan MIltner. | represent Select MIKk

Pr oducers.

| don't have very many questions, but | do have
one. In your role as the vice president of procurenent,
you say that your responsibilities involve negotiating
contracts for the purchase and delivery of dairy
comuodi ti es.

Does that include raw m |k contracts to supply
your plants?

A No. The raw m |k contracts are purchased in
anot her group that buys cheese, so that would be a
di fferent group. It would be the cream condensed,
condensed whey, condensed butterm |k, and commodity risk
managenent .

Q Are you famliar with the raw m |k supply
agreenents for Saputo?

A. Sonmewhat, yes.

Q Do you know if those contracts include
specifications for a mninmum|level of butterfat in the
mlk that's delivered?

A No, I -- | do not believe that -- |I don't believe
t hey do.

Q Do you -- do you know if they have terns that
include a mnimum/|level of protein or other mlk solids?

A No. They do not. | do not believe they do.

Q Ckay. Do you -- do you know why they do not
i nclude those terns?

A. W don't pay for -- we don't need the protein in
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the formulation. W -- in a Cass Il product, the protein
is not sonething that we add the value to the custoner
within a Cass Il product, so we don't pay additional
premuns for the protein. W do in the cheese but not in
the Class I1.

Q Explain, if you could -- I'm|looking at page 2 of
your statenent, where you list several products fortified
or standardi zed with solids nonfat.

A Yes.

Q Coul d you explain the rel evance of that to the
issue with Proposal 1 and 2 if you coul d?

A. So when we bring -- when mlk cones into our
facility and we pay the Cass -- the proposed Cass |1
9.41, and we are receiving less than that, then we have --
and we have to fortify on top of that, then what happens
is we end up double paying for that. W have to add skim
solids back to those products to neet standard of
identities and/or performance issues that we have within
t hose products, and in order to do that, we have -- we do
buy other solids and fortify that.

Q And are you suggesting that Proposal 1 will cause
that to occur nore often or increase the cost to Saputo,
ei t her one of those?

A It will increase the cost.

Q Wuld that cost be mtigated if you required your
raw mlk to have a certain level of other solids init?

A Yes, it woul d be.

Q But Saputo you say does not do that today?
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A. Not t oday.
Q There's nothing that prevents them from doi ng
that, though, is there?
A No.
MR. M LTNER  Thank you.
THE COURT: O her than AMS, does anyone el se have
Cross?
Seei ng none, AMS, do you have cross for this
W t ness?
MR WLSON. Yes, your Honor
CROSS- EXAM NATI ON
BY MR W LSON
Q Todd W1 son, Dairy Prograns.

Good norning -- or good afternoon --

A It's good evening.

Q -- M. @Glbraith. It seens like | want to be back
in the norning, nmaybe. | don't know why. Maybe tonorrow
nor ni ng.

So as you are aware -- maybe, maybe not -- USDA
identifies -- or Small Business Admi nistration identifies

conpani es for determ nation of small business, that is --

how many enpl oyees does Saputo have, estinmated?

A. Twenty- -- worl dw de?
Q Yes.
A 20, 000.
Q Thank you.
The information you have provided indicates that
your -- on page 2, there's a couple of terms, and | just
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want to better understand the testinony. There's a group
of bullet points under products fortified/standardi zed
with solids nonfat.

A Yes.

Q What does LFM i ndi cate?

A Lact ose-free m | k.

Q Thank you.

Under nunber two right below that you indicate
NVPF Proposal 2. Are you referring to NMPF Proposal 1 or
NAJ Proposal 2 or possibly sonething different?

A. |"'mreferring to Proposal 2, which is the annual
m | k conponent factors update annually.

Q Ckay. Thank you.

A That's what |'mreferring to.

Q On a previous witness we heard from indicated
plants in a USDA exhibit -- | don't renmenber what nunber
it is, but it's a long list of plant nanes, and whet her or
not they are regul ated and non-regul ated pl ants.

You have identified two plants that you have and
gi ven informati on on, Decatur, Al abama, and Muirray,
Kentucky, and Plant City, Florida.

A Yes.

Q Can you identify if -- if any of those are fully
regul ated plants or not?

A. They are partially-regulated pl ants.

Q Partially-regul ated plants. Ckay.

| s the Sul phur Springs plant partially regul ated?

A. It is fully regul at ed.
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Q It's fully regulated. It wasn't highlighted in a
different color, and I m ssed that.

A. | just use that as a reference point since it sits
in East Texas close to Louisiana. It's still in
Order 126.

Q Yes. Thank you
W' ve heard froma few different witnesses about
ri sk managenent. | noticed in your background infornmation
that was one of the -- one of the things that is listed as
your experience wth.
Can you tell us if Saputo utilizes risk managenent
tools in their -- in their risk assessnent?

A Yes, we do.

Q Thank you.

Can you -- when you say "yes," can you expand a
little bit on what type of products you m ght use? W
have had several testinonies -- wi tnesses' testinony on
CME or LGM Dairy.

A We use both OTC, over-the-counter instrunents, as
wel | as exchange traded financial instrunents on the CME,
dependi ng on what commodity and what product and what
we' re doi ng.

Q Very good. Thank you very much

MR WLSON. That's all, your Honor
THE COURT: Ms. Taylor, do you sonething?
M5. TAYLOR® No, that's it. Thank you.

THE COURT: Ckay. |Is that it for -- no one opened
the door, | don't think?
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M . Rosenbaum
MR, ROSENBAUM | just have a foll ow up question
or two regarding the questions you got fromM. MItner.
REDI RECT EXAM NATI ON
BY MR ROSENBAUM

Q You were asked whether you could contractually
demand that your dairy farmers provide hi gher nonfat
solids mlk, correct?

A We can, yes.

Q He asked that --

A. He asked that question, yes.

Q And based upon who is supplying you with m |k now,
are they capable of doing that at this point in tine?

A W woul d have to have a conversation with them and
see if they are. W haven't had that conversation, but we
coul d have that.

Q But based upon what they are supplying you so far,
they' re a consi derabl e distance below 9.4% is that right?

A. The evidence would indicate that they are not able
to ship that.

MR. ROSENBAUM  Thank you very nmnuch.

THE COURT: Well, let's offer Exhibit 113 for
identification into evidence, if that's fine with you,
M. Rosenbaum

MR. ROSENBAUM  So noved.

THE COURT: Seeing no objection, it is in the
record. Thank you.

(Thereafter, Exhibit Nunmber 113 was received
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i nto evidence.)

THE COURT: You may step down.

THE W TNESS: Thank you

THE COURT: M. @Gl braith, thank you for com ng.

MR, ENGLISH | believe that we are sort of noving

on to Issue 2. | just want to say that -- | know this --

| think this has been di scussed before, but | want to nake

sure the record is clear. There will be -- unlike
yesterday's w tnesses, who hopefully will have foll ow up
from HP Hood and Shehadey -- there will be other MG

nmenbers who will testify later in the hearing, and their
testinmony will touch on Issue 1. So | just want to nake
sure -- you know, we're noving on to Issue 2, but | think

we have tal ked all al ong about the fact that sonebody may
end up tal king about an issue at another tinme. So | just

want to make sure that's clear for the record.

THE COURT: Anyone el se have anything they want to

say about that?

| guess they'|ll object if they have a probl em

then, but it sounds |ike general agreenent within the room

since no one -- no one objected.
Ckay. Are we -- are we going to keep going today
or -- | thought so.
Ms. Hancock.
THE COURT: Raise your right hand.
PETER VI TALI ANO,
Being first duly sworn, was exam ned and

testified as foll ows:
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THE COURT: Wl cone back

THE WTNESS: Thank you, your Honor

M5. HANCOCK: | don't know if this is the first
time we're putting on a wtness previously -- or that had
previously testified. Do you want us to do the sane,
address, and nane for the record?

THE COURT: Anyone see a need for that? | don't.

It's all in the record.
M5. HANCOCK: Ckay.
THE COURT: If you wanted to remnd us -- | know

we |ike to say things out loud rather than just do it on
the paper. But |I'mnot going to interrupt you if you
wanted to remnd us of why this witness is qualified to
testify. But |I'msure you asked before whether he was
qualified to cone, you can do that. But when you asked if
he was qualified to testify as an expert, did you cover
all the topics do you think?
M5. HANCOCK: Ckay. Thank you.
THE COURT: Did you? | nmean | may have al ready
found that, so --
M5. HANCOCK: Yeah.
DI RECT EXAM NATI ON
BY MS. HANCOCK
Q Ckay. Good afternoon, Dr. Vitaliano. This is
your second round at testifying at this hearing; is that
right?
A That is correct.

Q And this testinony that you are offering today,
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what is the topic on which you will be tal king?

A. My testinony today is in support of Proposal 3,
one of five proposals submtted by the National MIk
Producers Federation, hereafter known as NVPF

Q Ckay. And just so our record is clear, you

previously in this hearing have been qualified as an

expert. I'll just note that here for this portion of the

transcript. So if there's any question, it at |east
creates an anchor point to refer back to day one of
testi nony.

A. Very good.

Q And did you prepare a statenent on behalf of your

testimony in support of barrel elimnation?
A. | have.
Q And is that what's been identified as Exhibit
Nati onal -- or excuse ne -- Exhibit NWPF-67?
A It has.
MS. HANCOCK: Your Honor, |1'd ask that this be
mar ked as the next exhibit for identification purposes.
THE COURT: So marked.
M5. HANCOCK: | don't recall what the nunber is.
THE COURT: |'msorry, 114.
(Thereafter, Exhibit Nunmber 114 was narked
for identification.)
M5. HANCOCK: 114. Thank you.
BY MS. HANCOCK:
Q Dr. Vitaliano, would you m nd presenting your
testinmony as outlined in Exhibit 1147
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A. Yes. | am Peter Vitaliano, vice president of
econom ¢ policy and market research at National M1k
Producers Federation. This testinony is presented in
support of Proposal 3, one of five proposals submtted by
National M|k Producers Federation.

| am going to summari ze parts of ny testinony.
Those are the parts that are identical to the -- ny
testi nony a week ago, and it was just one week ago,
al though it may seem | onger to sonme of us.

The parts that | want to sunmari ze concern
description of the National M|k Producers Federation; a
background of Federal O der Reform enphasizing the very
inmportant transition in Federal Order Reformfromthe
direct survey of mlk prices to the indirect price
di scovery of mlk prices through the end product price
mar kets, through a conbination of fornmulas that translate
t hose product prices into a raw nmlk price; the inportance
of those forrmulas to mrror closely the structure of the
U.S. dairy industry that guides that transformation; the
fact that the product price formulas adopted in Federal
Order Reformcontain nostly fixed factors that have
| argely not changed since the tinme of Federal O der
Reform contrasted to the relatively rapid structural
evolution of the U S. dairy industry that affects those
factors; and the correspondi ng need to update those
factors in a systematic fashion; describe the intensive
and | engthy process that the National M|k Producers

Federati on has undertaken for the purpose of that
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noder ni zati on; and ending in the five proposals that we
have brought to this hearing, as well as two ot her
proposal s, two ot her recommendati ons whose -- we are
seeking to achi eve through other foruns.

Al so, included was a brief description of the
econom ¢ and mar ket inpacts of our package of proposals,

i npacts on producers, processors, consuners, and small
busi nesses. | will not repeat those -- those sections.
They are identical in ny statenent Exhibit NVMPF-6 as read
into the record a week ago and as contained in Exhibit
NVPF-6, which is avail able on the website.

This testinony -- this portion of ny testinony is
i n support of Proposal 3 concerning surveyed commodity
products. Proposal 3 can be described as renove the U S
average survey price for 500-pound barrel cheddar cheese
fromthe conputation of the protein conponent price.

NVPF requests the Secretary to anend
7 CFR 1000.50(n) applicable to all Federal M1k Marketing
Orders as specified at the conclusion of this testinony,
whi ch woul d renove barrel cheddar cheese -- or cheddar
cheese packaged in 500-pound barrels fromthe cheese
reference prices specified in the Federal Order protein
conponent price fornul a.

Di sorder caused by the inclusion of 500-pound
barrel cheddar cheese prices in the current conputation of
the protein price:

The Cass Il mlk price in Federal Orders is

derived from cal cul ati ons of component prices for protein,
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butterfat, and other solids. The protein conponent price
formula references two survey price series for cheddar
cheese submitted by manufacturers through the Dairy
Product Mandatory Reporting Program and reported in the
weekly National Dairy Product Sal es Report, or NDPSR
These are the 40-pound bl ock yell ow cheddar cheese price
and the 500-pound barrel cheddar cheese pri ce.

The total cheese price used in the protein price
calculation is the weighted average of the bl ock and the
noi st ure-adj usted barrel price plus $0.03 per pound
wei ghted by sal es volunes reported in the survey. The
respective reported sal es volunes of block and barre
cheese are roughly equal on average but with bl ocks
ranging from37%to 60% of total reported weekly vol unes
from 2017 through this past July.

The Federal Order Reform final decision explained
the current cheese price conputation as follows, and |'m
guoting, with a few explanatory words added in parenthesis
in the witten statenent.

"The NASS cheese survey price" -- at that tine it
was NASS that was surveying the prices -- "will be
det erm ned by adding $0.03 to the noi sture-adjusted barrel
price and then conputing a wei ghted average price" --
vol unme wei ghted average price -- "using the bl ock cheese
price and the adjusted barrel price... Including both
bl ock and barrel cheese in the price conputation increases
t he sanpl e size by about 150% giving a better

representati on of the cheese nmarket.
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"Since the Make All owance in the protein conponent
price formula is for block cheese, the barrel price" --
“the barrel cheese price nust be adjusted to account for
the difference in cost for making bl ock versus barre
cheese. The $0.03 that is added to the barrel cheese
price is" -- enphasis here -- "generally considered to be

the industry cost” -- "standard cost difference between

2023

processi ng barrel cheese and processing bl ock cheese," end

of quote.

This nmethod of conputing the cheese price for the
protein conponent fornula worked reasonably well as |ong
as the difference in the respective market prices of
bl ocks and the noi sture-adjusted barrel price renained
close to these assunmed $0. 03 per pound processing cost
di fference.

From 2000 to 2016, the spread between the NDPSR
bl ock and barrel cheese prices annually remained within a
tight range of a few cents per pound. Subsequently,
however, the correlation between the bl ock and barre
prices deteriorated significantly starting around 2017.

The wei ghted average spread of bl ock over barrel
prices in the weekly NDPSR during January 2017 through
July 2023 was $0. 12 per pound, with a much w der and nore
vol atil e range of between mnus 30 and a half cents per
pound to 72.7 cents per pound. The highest nonthly bl ock
barrel spread during that period, nonthly spread, was
$0. 69 per pound and the | owest was m nus $0.29 per pound,

slightly -- slightly tighter range on the nonthly basis
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conpared to the weekly basis. This change in the weekly
price relationship is shown clearly in Figure 1

And | apol ogi ze that ny conputer is set up to do
two nonitors, and so | can't -- | can't do the display
setting on PowerPoint because it's on the other nonitor
that here is a phantom nonitor

But you will see the pattern. Again, this goes

fromthe beginning of 2017 through this past July, with

t he weekly NDPSR reported price difference between, again,

2023

bl ock prices and the noi sture-adjusted barrel cheese price

W thout the $0.03 in it.

The dotted line represents the $0.03 standard.
The solid blue line represents the $0.12 average during
that period, four times the current regulatory $0.03

standard, wth a considerable w de variation, which, by

any neasure, an econom st woul d describe as volatility in

t hat barrel bl ock spread.

The CME bl ock cheddar cheese price is used as a
pricing index for nost cheese produced in the United
St at es, cheddar 40-pound bl ocks, 640-pound bl ocks,

nozzarel la, other Anmerican type cheese, and other types of

cheese, including cream cheese and Hi spani ¢ cheeses,
typically use the 40-pound bl ock price as an index for
pricing purposes.

Approxi mately 90% of natural cheese produced in
the United States is sold using the CME 40-pound bl ock

cheese price as an index. The CVE barrel cheese price is

used as an index to price barrel cheese and processed
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cheese products, but it's not often used to price other
nat ural cheeses.

Wrking with its cheese-produci ng nmenber
cooperatives and their expertise, NVWF estimtes that the
CME barrel cheese price is used to price only about 9% of
total donestically-produced natural cheeses during
cal endar year 2022, including barrels thensel ves.

The volatile block barrel spread over the past
five years has negatively inpacted both dairy producers
and processors. Historically, using both block and barrel
cheese prices in the dass Ill pricing fornula effectively
i ncreased the volune of cheddar cheese reported in the
NDPSR. As long as the block barrel spread was relatively
stabl e and consistent at around $0.03 per pound, i ncluding
both bl ock and parallel prices, did not result in
unpredi ctabl e and di sruptive fluctuations in the Cass II
price.

Si nce 2017, however, the significantly w der and
increasingly volatile block barrel spread has caused
instability in the cheese market. It has reduced dairy --
revenue for dairy producers because barrels, at
approxi mately half of the price survey volune, and an
average price roughly four tines |ower than current
regul atory standard $0. 03 per pound, overrepresented the
roughly 10% of total U.S. cheese production that relies on

the CVE barrel market as a price index, which accordingly

results in a Cdass Ill price that undervalues mlk to
produce cheese. It undervalues that mlk to all producers
TALTY COURT REPORTERS, INC. 1489
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pai d under Federal MIk Mrketing Orders.

The proposed solution in Proposal 3 is to renove
the survey price for 500-pound barrel cheese fromthe
conputation of the protein price. Fromthe Federal O der
Ref orm final decision quoted above it is clear that the
intent of using barrel cheese prices to determne -- to
partially determne the protein price was to bol ster the
vol ume of surveyed 40-pound bl ock cheddar cheese. The
pur pose of determining the requisite price used -- cheese
price used in the protein conponent fornula. It did so by
adjusting the barrel cheese price to resenble a bl ock
cheese price.

But what worked reasonably well for a decade and a
hal f or so subsequently becane a disorderly marketing
condition when the market dynam cs for barrel cheese
devi ated significantly fromthose for blocks. And the
spread between the block and barrel prices w dened and
becane unstable. Block and barrel cheddar cheese are no
| onger essentially the sanme product, sinply in different
packagi ng, as the current regul ations effectively assune.

This wi dening and increasing volatility of the two
prices no longer results in barrel cheese prices
resenbling block prices. The increase in the spread has
| owered Class |1l prices, |owered producer prices, and

created disorderly marketing conditions.

Elimnating the barrel cheese -- cheddar cheese
barrel price series fromthe Cass IIl price calculation
will result in Federal Order pool values that nore
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accurately reflect the value of mlk used to produce
cheese. It will reduce financial uncertainty for
procedures and processors by ensuring that the cheese
price in the protein conponent fornula represents the
single basic compbdity cheddar cheese product that prices
al nrost all other cheese rather than what have effectively
beconme two different products.

Price risk managenent opportunities for processors
wi || be enhanced because there are ri sk managenent tools
built around bl ock cheese that do not exist for barrels.
Exi sting risk nmanagenent tools, including the Cass |11
price and the cheese futures and options, will becone nore
effective nmeans to price cheese for consuners and to
manage i nput price risk.

El i m nating the cheddar cheese barrel price series
fromthe Cass Ill price calculation wll create nore
orderly marketing in Federal Orders for all of these
reasons.

Cal cul ated, again, just arithnetically, not an
econom c analysis, but sinply an arithnetic cal cul ati on,
el i mnating the cheddar cheese barrel price series from
the Class IIl price calculation would have increased the
cheddar cheese price used in the Federal Order protein
conponent cal cul ation by 4.31 cents per pound, which would
have increased the Class |IIl price by $0.41 per
hundr edwei ght using average product prices for 2017
t hrough 2022.

During 2019 through July 2023, the NDPSR weekly
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survey vol unmes represented 33% of the total U S. natural
cheese production, 30%of U S. dry whey production, and 9%
of U S butter production. It is estimated that reported
vol unmes of 40-pound bl ock cheese represents about 16% of
total U S. natural cheese production.

Limting barrel cheese fromthe protein conponent
price formula would still provide adequate val ue of
cheddar cheese for price discovery purposes in determ ning
a conponent price for protein in the context of the
correspondi ng percentages for butter and dry whey. Doing
so woul d al so bring the survey cheese price into
conformty for those for butter, nonfat dry mlk, and dry
whey, in their respective Federal Order conponent price
formulas, nanely in their use in a truly single commodity
product, with a single price, determ ned by a single spot
mar ket .

That consistently effective process -- practice
for the other three products in their respective conponent
price formulas, together with the unfortunate experience
of deviating fromthat practice for cheese, | ends powerful
support for the adoption of Proposal 3.

This testinony provides an overvi ew of our
justification for adoption of Proposal 3. More detailed
testimony will follow that supports all or key portions of
Proposal 3, including testinony provided by Darin Hanson,
representi ng NVMPF nenber cooperative Forenpost Farns USA,
ot her nenbers of the NWPF task force that devel oped our

Federal Order nodernization proposals, and producers who
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are nenbers of NWPF nenber dairy cooperatives.

Finally, the regulatory |anguage we propose -- and
| have written our regulatory | anguage to reflect the
total package of five NWPF proposals.

So our proposal for nodification pursuant to
Proposal 3 of Federal Order regulation CFR -- 7 CFR
1000.50 (n), protein price, the protein price per pound
rounded to the nearest one-hundredth cent shall be
conputed as follows: Strike all subsequent parts of this
paragraph and insert in lieu thereof:

(1): Subtract the cheese Make Al |l owance fromthe
U.S. average AMS survey price for 40-pound bl ock cheese
reported by the Departnent for the nonth, and nultiply the
result by 1.383;

(2): Add the amobunt conputed pursuant to
paragraph (n)(1) of this section an anount conputed as
foll ows:

(i): Subtract the cheese Make Al l owance fromthe
U.S. average AMS survey price for 40-pound bl ock cheese
reported by the Departnent for the nonth, and nmultiply the
result by 1.572; and

(ti): Subtract 0.9 tines the butterfat price
conput ed pursuant to paragraph one of this section from
t he amount conput ed pursuant to paragraph (n)(2)(i) of
this section; and

(tit): Miltiply the amount conputed pursuant to
paragraph (n)(2)(ii) of this section by 1.17.

Thi s concl udes ny testinony.
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Q Thank you, Dr. Vitaliano.

M5. HANCOCK:  Your Honor, we would submit himfor
Cross- exam nati on.

THE COURT:  Yes.

Who has cross for this witness aside from AVS?

M . Rosenbaum

CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Good afternoon, Dr. Vitaliano. Steve Rosenbaum
again for the International --

A. Good afternoon, M. Rosenbaum

Q -- International Dairy Foods Associ ati on.

So you are aware that the question whether or not
the barrels should be included in the cheese price survey
was a question that was addressed during the 2000 order
ref or nf?

A. Yes, it was -- | quoted the Departnent's
concl usi on, explanation, and justification for naking the
current decision, yes.

Q And are you -- you are aware that at that tine,
your organi zation, National MI|k Producers Federati on,
opposed the inclusion of barrels, but the USDA concl uded
ot herwi se?

A. Yes. M organization did oppose the inclusion of
barrels as we are doing now, and we -- that was -- the
Departnent did not agree with it.

Q And are you -- you recall, of course, then there

wer e subsequent hearings in 2006, | think 2007 as wel |,
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resulting in a decision in 2008 that nade a variety of
changes to the Federal Order system correct?

A. Yes. But I'"'mnostly famliar with the changes
affecting the Make Al |l owances in those proceedings.

Q Are you -- are you -- are you aware that at that
time, once again, there was a proposal by not Nati onal
M|k but co-op organizations to renove the barrel cheese
fromthe survey?

A | have heard that. | have not read that
parti cul ar deci si on.

Q | think National MIlk sat out those hearings. Am
| right about that?

A | think so, because | do not recall that we
participated in those hearings. And -- and | don't recal

that we took a position on Make All owances at that tine.
That was -- ny inpression is that that was the dom nant
topi ¢ of those hearings.

Q Ckay. Do you recall that USDA, once again
addressed the issue whether or not bl ocks should be
i ncluded in the survey?

A They nust have because bl ocks are still included
in the survey.

Q Well, that they -- but it's not just that it is a
carryover, they explicitly reexam ned the question and
determ ned that the decision they had made in 2000 was
still correct?

A. Yes. But that -- given that -- that does not

prevent us fromrecomendi ng that and bringi ng Proposal 3
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to this proceeding.

Q And - -

A. And | will point out to you that the Federal O der
Ref or m di scussi ons were held prior to 2000. The nore
recent proceeding that you reference was | think concl uded
in 2008. And you will hear nme -- you wll recall that I
said many tines in ny witten statenent that -- that |
just testified to, that the problens with including barrel
cheese, even though National MIk recommended not
including it way back in Federal Order Reform the problem
did not becone acute and represent disorderly marketing
until 2017.

So | would propose that ny testinony primrily
tal ks about the current dairy market, particularly the
current barrel and cheese and bl ock cheese market. (Going
back, again, to our overarching statenent of purpose for
what we're -- you know, our entire package of Federa
Order noderni zation proposals was to recogni ze t he changes
t hat have occurred in the dynamc dairy market, in this
case changes whi ch take have taken place only since 2017,
as being particularly pertinent to what we're testifying
to at this hearing, and not necessarily to basically going
back over the past, other than to create -- basically
recreate the conditions that led to the decisions in the
past that we still have today.

Q Wll, let's talk about sone of the simlarities or
di fferences.

What -- what percentage of surveyed cheese today
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is -- is block versus barrel?
A. In the survey?
Q Yes.
A. Ilt's alittle -- it's alittle nore than 50% |

think it is getting up to about 54% of the reported
volunes are barrels, and a little -- and the one -- you
know, 100% m nus that 54, 55. So | track those prices
weekly, but | don't -- | don't nenorize the nunbers. But
it's around 54, 55, 45.

Q Ckay. So if we |ook at the 2008 deci sion where
USDA sai d, quote, "Record evidence reveals that barrel
production in the NASS survey is often in excess of 50% of
the total cheese volune surveyed," end quote, that renains

true today, correct?

A. That remains true today, yes. Slightly nore than
the 50%

Q Ckay. And --

A. And that -- and that is exactly part of the reason

for our proposal, that that 54, 55%is vastly
overwei ghted -- vastly overwei ghts the inportance of
barrel cheese in the NDPSR weekly cheese price
cal cul ation, and therefore the nonthly price cal cul ation,
conpared to the volune of cheese that is actually priced
with reference to the bl ock cheese price versus the barrel
cheese pri ce.

So, yes, indeed, | fully agree with you, that that
50-sone percent barrel cheese in the -- in the survey is

very pertinent to Proposal 3 and our support therefor.
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Q Now, you say -- you nake reference on page 4 of
your testinmony to -- to this $0.03 difference, correct?
A That's correct.
Q But correct me if I'"'mwong, but |I read that
| anguage -- this is on page 4 of your testinony -- to be

entirely addressing the understanding of USDA as to the
difference in the cost of naking the products, not
difference in the price at which the products are sold.
mean, just | ook at | anguage you quote.
|s that a fair characterization?

A. No, | don't believe it is. Because even though
t hey use that |anguage, cost difference, and adjusting the
Make Al l owance, the entire context of that quote fromthe
Federal Order -- fromthe Federal Order Reform decision
inmplicitly assunmes that barrel cheese is the sanme product
as bl ock cheese, only in a slightly different package,
just like say the butter specification in the survey
specifies nmetric and English units of package | abeling.

The point I"mmaking is that the assunption for

the Federal Order Reformdecision to include barrels
inplies -- basically is found -- is built upon the
assunption it's the sane product in a different package;
therefore, the only standardi zati on necessary to bring
barrel prices into a reasonable m m cking of block prices
is the processing costs.

Q vell --

A. That assunption no | onger applies. These are two

di fferent products that behave in two different ways. So
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In a sense, the standard for judging the appropri ateness
of including barrel cheese as a adjunct to -- as a
different type of block cheese -- which is also very
apparent in the | anguage that you have just quoted, that
paragraph -- that no |longer applies. So it is perfectly
pertinent to -- to do the analysis of the different

mar keting prices, as | have laid out in ny testinony.

Q Al right. So let me read you the words, and you
tell me where they are tal king about price as opposed to
cost.

Quote: "The barrel cheese price nust be adjusted
to account for the difference in cost of making bl ock
versus barrel cheese. The $0.03 that is added to the
barrel cheese price is generally considered to be the
i ndustry standard cost difference between processing
barrel cheese and processing bl ock cheese."

It is all cost --

A. | interpret the use of the word "cost" in that
paragraph to be totally in the context of the assunption
in that paragraph that barrel cheese is block cheese in a
different container. And the only -- the only thing that
needs to be adjusted for the barrel cheese to conpare it
and treat it like block cheese is to adjust the noisture
and adj ust the cost, which is ny understandi ng was
basically just the -- the packagi ng cost.

And | amtestifying to the extent that that
assunption that barrel cheese is block cheese in a

di fferent package no | onger applies. So the -- going back
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to the 2000 -- 1999 | anguage that uses the word "cost"
is -- may have been appropriate at that tine. It is no
| onger appropriate. And that is part of our position on
Proposal 3.

Q Well, if the two products had been absol utely
identical, wouldn't -- what would be the point of even
havi ng i ncluded barrels --

A. To increase -- |I'll read that. It's right in that
par agr aph, sir.

Q Al right.

A. "I ncl udi ng both block and barrel cheese in the
price conputation includes" -- "increases the sanple size
by about 150% "

You woul d al ways want to include -- increase the

sanple size if you indeed had consistent products.

Q Aren't they --

A It would make it -- it would nake sense to do that
if barrel cheese was effectively block cheese in a

di fferent package. But that's no |onger the case.

Q Haven't they always had different uses?

A They al ways have.

Q Ckay. | nean, let ne read you what CME --

A But - -

Q Let me just finish

Let nme read you what the CVE bl ock cheese futures

says, quote, "Although" -- and I'mgoing to ask you if you
agree -- "Although bl ocks and barrels are both cheddar

cheese products, their end uses are diverse. Typically,
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manuf act urers use bl ock cheddar cheese for chunks, | oaves,
shreds, and snack-sized natural cheese, while barrels are
often consuned in the processed cheese category."

I's that accurate?

A. Well, yes. What you just read nakes -- further
supports the point that we are making in supporting
Proposal 3. The block and barrel cheese are different
products, different end uses, and now increasingly very
di fferent market dynam cs.

Q Well, they -- they both represent market dynam cs
in the cheese market, correct?

A. They represent different market dynamcs in the
broader cheese market. W are talking -- in terns of
Proposal 3, we are focusing on the dynam cs of the bl ock
cheese market. And the Federal Order Reform decision
effectively affirns that, that we're basically | ooking at
considering barrels -- that decision considered barrel
cheese to be a different kind of block cheese. They
t al ked about using the Make All owance for bl ock cheese,
and the only thing that needed to be adjusted was the
di fference.

Q Well, they tal ked about the cost of making it --
t hey tal ked about -- strike that.

They tal ked about if you wanted to adjust the cost

of making it --

A. Ri ght.
Q -- $0.03 woul d capture that?
A. In the overarching assunption that block barre
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was bl ock cheese in a different kind of package. And
inplicitly, if at the tinme of Federal Order Reformwe saw
the kind of instability between bl ock and barrel cheese
prices, | would seriously doubt -- | cannot speak for the
Departnment -- but | would seriously doubt that the
Depart nent woul d have nade that deci sion.

MR. ROSENBAUM That's all | have at this tine.
Thank you.

THE COURT: M. Engli sh.

CROSS- EXAM NATI ON

BY MR ENG.I SH:

Q Good | ate afternoon, Doctor

A. Good | ate afternoon, M. English.

Q So let nme start on page 5. And you say that
National MIlk estimates that the CVE barrel cheese price
is used to price only about 9% of total
donesti cal | y- produced natural cheeses.

A Yes.

Q Now, that -- that -- that is different fromthe
concept of the survey where nore than 50% of the survey is
barrel, correct?

A Yes. And, in fact, ny testinony specifically
draws attention to the disparity between the 50% pl us

wei ghting of barrels in the survey, and the only 9% in

terns of its role -- barrel's role in pricing all natura
cheese.
Q So, now, when you tal k about all natural cheese,

t hough, that then is much | arger than bl ocks, correct?
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A. Much | arger, yes.

Q So now we're conparing -- you have got bl ocks,
whi ch you are okay with keeping in, but you want to
exclude barrels because you are conparing barrels to al
natural cheese. Isn't that an inept conparison?

Shoul dn't you be conparing blocks to barrel s?
A. Can you repeat that question? |'mnot sure

exactly | fully understand it.

Q Wll, I'"'mthe one who doesn't understand what is
the rel evance given the fact that -- well, let ne
backt r ack.

When you use the phrase natural cheeses, what's
include in natural cheeses?

A. Basically all cheeses except processed cheese,
cottage cheese, the sort -- as | kind of loosely laid out,
40- pound bl ocks, 640-pound bl ocks, nozzarella, other
natural cheese. |In the practical sense, | would -- |
woul d consider all natural cheese to be what is reported
by USDA's National Agriculture Statistic Service, or NASS,
under the categories of American cheese, including cheddar
and other types, Italian cheese, including nozzarella and
ot her types, and Hi spani c cheeses, cream and Neufchate
cheese, Swi ss cheese, those -- those things. Basically,
the -- you know, NASS gives you the nost disaggregated
statistics on the production of various varieties of
cheese.

Q But aren't a lot of those -- and let's go back to

nmozzarella. W heard about nozzarella earlier this week.

TALTY COURT REPORTERS, INC. 1503
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Aren't a lot of those products a val ue-added
product s?

A. But they are cheese products. Wen you nake
nozzarella cheese, the Class IIl price is the appropriate
price -- price that cheese manufacturers pay into the
pool. I'mtalking about whatever cheese prices, natural

cheese prices, are produced for which the processors pay

the Class IIl price into the pool. So the Cass IIl price
isa--is abroad -- I'"'m|ooking at the universe of
natural cheese as all cheese that is basically -- whose

production pays into Federal Order pools at the Class Il
price.

Q But isn't the whole point of using the bl ocks and
the barrels because those are deened to be the products
that are commodity products, and Cass Ill and Cass |V
are designed to be market-clearing prices?

A. The purpose of the products that are to be
i ncluded in the product price formulas, and the NWVPF
nodern -- Federal Order nodernization process spent a | ot
of time on this, including examning things |ike unsalted
butter, including nozzarella, 640-pound blocks, is to
sel ect the commodity product, the product that you make
when you have m |k that you have no other use for, but
need to process it into a product, cheese, butter, nonfat
dry mlk, dry whey. That's the product -- that's the
product that you want to have in your -- in your conponent
price formul as.

In the case of butterfat fornula, the case of the

TALTY COURT REPORTERS, INC. 1504
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nonfat solids fornmula, and the case of the other solids

forrmul a, you have a single product that is truly the

comodity product that is in those fornmulas. For historic

reasons, mainly to extend the volunme reported, as going
back to the quote on Federal Order Reform the purpose of
i ncl udi ng bl ocks and barrels was the feeling at that tine
that just like butter, for exanple, is packaged in, you
know, different kinds of package, |abeled netric and
ot herwi se, that blocks and barrels were the sanme product,
and you sinply had to adjust the noisture and put that
$0.03 difference to basically a |larger sanple of the sane
pr oduct .

W are claimng in -- basically, in accordance
Wi th our overall procedure in approaching our
reconmendations for Federal Order Reform | ook at how the
i ndustry has changed and how that affects the
appropri ateness of the formulas that were adopted, often
wi t hout subsequent change, for instituting end product
pricing. Wat nmay have nade sense on barrels and bl ocks
in 2020 and up through 2016, we claimno | onger nekes
sense when you | ook at the fundanental purpose of the
cheese protein price fornul a.

Q | understand you say this -- but, now, isn't
barrel cheese effectively exactly what you are saying, a
product where you put mlk as a matter of |ast resort?

A. In sonme cases. But the change -- the cheese
industry is a very large industry in this country, and it

may have two -- it clearly has two commodity -- or basic

r TALTY COURT REPORTERS, INC.
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comodity products. And the point we're naking is that
the commodity product, if you want to call it such, that
is barrel cheese, is seriously overweighted in the
reported volunes that set the Class Ill price conpared

to -- set the Cass IIl price for determ ning the val ue of
mlk that dairy farnmers produce that is used to neke
natural cheese seri- -- the inclusion of barrel cheese in
the fornmula seriously overweights the inportance of

that -- of barrel cheese relative to the volune that it
represents in ternms of actually pricing natural cheese.

And that that imnmbal ance, which does not affect the
use of butter, nonfat dry mlk, and dry whey, the single
product in the other three conponent fornulas, that
product -- that problem does not exist. It exists in
cheese because the Departnent chose for the purpose of
enlarging the reported volunes on the assunption that we
had the same product in different packaging types,
basi cal |l y has ended up causi ng probl emns.

And, therefore, we're effectively advocating for
an approach to using a product -- a single -- truly single
product, with a single price, and a single spot market, in
all four fornmulas. W are advocating to bring the cheese
price used in the protein conponent fornula into
conformty with the other three conponent price formulas.

Q So -- but is there another product in butter that
has ever been viewed to be a place where you put the
excess butter when you have no other use for the mlk?

A. In this country | -- ny understanding is that --
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iIs that 80% salted butter, according to the |legislatively
mandat ed standard, is where you put -- where you put
your -- your excess creamif it could go nowhere else. W
| ooked extensively, with sonme support in sonme of our
menbers, at including unsalted butter as a way to increase
the volune of butter, which is reported in the survey,
which is about 9% It is the | owest one.

And we had a vigorous discussion on that, and
t hose of our task force who were involved in the butter
busi ness says, unsalted butter is not the commodity
product, it is a specialty product, it doesn't necessarily
have a standard. W wll get to that at another --
anot her testinony.

Q But the difference is mlk used to nake barre
cheese is the mlk of last resort source, correct? That's
where it ends --

A. In sone -- in sone areas of the country but --

Q Wel |, are those people supposed to just be
conpl etely abandoned?

M5. HANCOCK:  Your Honor, can he finish his
answer, pl ease.

THE COURT:  Yes.

M. English isn't asking for an instruction here,
but | do feel like there's starting to be di sconnect
bet ween t he question asked and the answers given.
M. English asked whether there was another commodity
used, and | don't -- I'mnot even sure that ever got

answered, but a lot else did.

TALTY COURT REPORTERS, INC. 1507
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So for the purposes of the record, | think | would
ask the witness to answer the question asked a bit nore
directly and stop there unless further elaboration is
requi red on that answer.

|s that okay with you, M. English?

MR ENGLISH It is. | also wn't step on the
answer. But | also do think that -- that |'ve had
circular answers and sort of the sane answer over and over
agai n.

BY MR ENG.I SH:

Q So I'"'mtrying to understand, is mlk used to nake
barrel cheese, at least in sone parts of the country, the
pl ace of last resort for mlk?

A. | don't have a detail ed know edge of the cheese
industry to that extent, but that -- | would not disagree
wi th your statenent.

Q And if those that price on blocks had a probl em
with the volatility in the block/barrel relationship, why
woul d they continue pricing on bl ocks?

A. Coul d you repeat that question?

Q | f those that price their products, that you claim
inthis list on page 5, price on blocks, have a probl em
with the volatility in the block/barrel relationship, why

woul d they price on bl ocks?

A They price on bl ocks because that is the industry
standard, and those who price on blocks, |I'mnot sure that
volatility -- | nmean, the dairy industry is full of

volatility. What would be their alternative? They can't
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stop the volatility by going to sone ot her product.

Q So the --
A The --
Q -- what are the barrel -- producers of barrels

supposed to do if you elimnate barrels fromthe survey?

A. The barrel cheese, there is a spot market for
barrel cheese that will, | assune, continue to function
and -- and basically be a price discovery nechani smfor

the price of barrel cheese.

Q But it won't be included in USDA s survey, which
actually then results in the price of mlk that they use
to be changed, correct?

A Yes.

Q W1l that not cause disorderly marketi ng when the
entities that are trying to produce barrels have a
di sconnect with their price, that their price is no | onger
used for price discovery for USDA price-setting purposes
but is used for price discovery purposes el sewhere?

A. Didn't you ask that that -- if that was
reasonabl e?

Q No, | asked if that's going to be disorderly
mar keting for them \Wat about those entities and the
dairy farners who ship to those plants?

THE COURT: Do you understand the question?
THE WTNESS: | understand the question, but ny
answer is, is it reasonable to expect dairy farners
t hrough the Federal Order programto subsidize the

production of barrel cheese at their expense of being
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underpaid for the true value of the mlk they produce that
is used to produce cheese in the United States, under --
at | east under the Federal Orders.

BY MR ENG.I SH:

Q And yet you are going to exclude the value of the
mlk used to produce barrel s?

A. We | ooked at the option of continuing to include
barrel cheese in the fornula, but to weight it nore
appropriately conpared to its value in -- or toits -- to
the proportion of barrels that -- that actually -- of
cheese that is actually priced by barrels, which would
have been a -- a weighting of the survey prices of around
90% bl ocks and 10% barrel s.

That woul d have been unprecedented to, basically,
enforce a weighting procedure, and the feeling was that
woul d be disruptive initself, inits -- by itself. It
woul d require USDA to annually or periodically survey
vol unmes. And decided that the 10% contribution from --
for barrel cheese would be not worth that extra effort, so
we went, you know, the next step and said, let's just take

barrel cheese out of the fornmula and return the cheese

price to a single product, like the other three conponent
f or mul as.
Q So what's the point of having a survey if you are

just going to say, we don't think this product is val uing
mlk correctly, and therefore we're just going to exclude
it?

A. Wel |, under the current regulations, if barrel

TALTY COURT REPORTERS, INC. 1510
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cheese were excluded, USDA would no | onger have the

authority to require -- require its price to be processed
to report -- be reported to the NDPSR
Q Precisely. And so as a result, the processors who

make barrel cheese, products of mlk of |ast resort, and
the dairy farnmers who ship to them wll be basically
told, never m nd, we don't want your product because we're
not going to continue you in the survey.

A. | don't agree that excluding it -- that -- that
having it excluded fromthe survey would anobunt to a -- to
a determ nation or a declaration that we don't want your
product anynore. Processed cheese is going to continue to
be -- to be produced. Barrel cheese will continue to be
produced, will continue to be priced. And -- and so |I'm
not sure | agree with the presunption behind your
guesti on.

Q Way shoul dn't industry practice, that is to say
the fact that barrel cheese is being produced, conformto
i ndustry regul ation, rather than the other way around?

A | f the regulation is causing disorderly marketing
conditions, then the regulation should be changed. That's
why we're here.

Q And the disorderly marketing is that sonmehow as a
result of including mlk for |ast resort going into
barrels, is sonehow undervaluing mlk for dairy farnmers,
correct?

A It is, yes.

MR. ENGLISH: | have no further questions.
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THE COURT: Any further cross aside from AVS?

Yes, M. Mltner -- soit is 5:02. | would ask --
that's our -- we're after our normal cutoff. | don't know
how nmuch cross you have, M. Mltner. | don't know how
much cross AMS has. | think we could -- or how nuch
redirect there would be. |'m suggesting we cone back
tonmorrow with this wtness

M5. TAYLOR. | think that's a good i dea.

THE COURT: GCkay. Wth that, we'll return
tonorrow norning at 8:00 a.m to resune the exam nation of
this wtness.

(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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