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THURSDAY, AUGUST 31, 2023 - - MORNI NG SESSI ON

THE COURT: Let's get started. On the record, M.

Rosenbaum

MR, ROSENBAUM  Your Honor, | have a prelimnary
matter to raise.

THE COURT: Yes, counsel?

MR. ROSENBAUM St eve Rosenbaum for the
| nternational Dairy Foods Associ ati on.

It has been our practice that at the end of a
session, for the counsel to confer, sometinmes wth USDA

participating, as to who the wtnesses are for the

2023

follow ng day. And we had this exchange yesterday. | was

specifically asked, for exanple, who | would be calling.
| said | would need to check, but | would I et them know,
which | did yesterday evening.

This nmorning, we received a list from National

MIk as to who they are going to call today. Gbviously,

we prepare for whoever is going to be com ng the next day,

and even if a witness may have had his testinony posted
sone tinme ago, you prepare for whoever you are told is
going to be the next day. There are so many peopl e who
are being called as w tnesses.

| was told this norning that National MIk
Producers Federation intend to call Dr. Kaiser as a
W tness today. He was not on the list of individuals who
were provided to ne yesterday. | was provided several
ot her names, and that's what | spent ny entire evening

preparing for. And | believe it's unfair.

TALTY COURT REPORTERS, INC.
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Now, it's true Dr. Kaiser's testinony has been
posted for sone tine, but that he is one of, | don't know,
a dozen or nore testinonies that have been posted by
National MIk. And obviously, | have not prepared in
advance for every single one of them | think it is
unfair for Dr. Kaiser to be permtted to testify today,

and | object to his testifying today.

THE COURT: How would you feel, M. -- we got
ot her people, we'll hear fromthem | do appreciate your
hel pi ng everybody to sort out the procedure. | know these

are long hearing days, and as nmuch as we can do off the
record to streanline things and give people fair warning,
| think it is a great use of tine.

MR. ROSENBAUM This -- | nean, that practice of
| etting the opposing counsel knowis sort of -- it's a
part of the courtesy, but frankly, it has becone sinply
practice in every litigation in which I'minvol ved, not
just USDA proceedings. It is just the way the world
works. It's obviously reciprocity. You do it from both
si des because both sides need to have that advance noti ce.

National MIlk has offered to have Dr. Kaiser this
afternoon. That's not sufficient. | am spending this
norning here in the hearing, and |I'mprepared to
cross-exam ne the other wtnesses, who | prepared for | ast
ni ght.

THE COURT: Yes, M. English.

MR, ENGLISH If | may go before National M1k, so

t hey can respond once rather than tw ce.

TALTY COURT REPORTERS, INC. 1520
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So, yes, it is been posted. | wll note that I
did read it enough and -- to look at it. And it's about

Class | elasticity. W have heard a little bit about

2023

that. But when you read it, it tal ks about increasing the

Class | price differential. And so | inferred that it was

going to conme up during the Cass | price differential.

And | understand posting, you know -- but we really did
not prepare for it last night. It is extraordinarily
difficult and dense testinony. | can assure you that if

it goes today, we're going to cone to a grinding halt
because it is really hard stuff, and having not prepared
nmeans that it's going to take a whole lot |onger to go

t hr ough.

So as a matter of hearing efficiency -- now, I

understand from National MIlk, this is the one day he can

testify. Well, again, | agree it is not a requirenent,
but we heard | ast night --1 would have spent ny entire
night differently had I known that he was testifying
t oday.

And -- and so as a matter of hearing efficiency,
even if he went tonorrow, it is going to be a whole | ot
nore efficient. And | just worry that we're going to

grind the hearing to a halt today.

THE COURT: Before | hear from National M|k, does

AMS have anything to say about this? You'd prefer
National MIk to tal k?

MR HILL: Yeah.

THE COURT: \Very good.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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Ms. Hancock.

M5. HANCOCK: Thank you, your Honor.

Your Honor, we did tell themthat Harry Kai ser was
going to testify a few days ago. | didn't have ny
conputer open last night. |In fact, | |eaned over
Ms. Taylor's list and said, "Who do you have for us down
tonmorrow?" And | went off of her list, and | didn't have
it by menory that M. Kaiser was comng in today.

But it is true that | didn't tell themlast night,
but | had told them previously that he was comng in this
week. And, in fact, your Honor, we have bent over
backwards to give themour entire chronology of lists for
the entire week to | et them know who we have conming in.
And we're not required to tell them

We have been -- we have been 100% cooperative with
t hem when they have had their witnesses that they need to
get in and on the stand and off the stand, even though it
interrupts our presentation of evidence. W let their
rebuttal witnesses go in the mddle of our testinony. And
you'll renmenber that we did M ke Brown, and we did two of
their producers. W stopped our progression of wtnesses
so that we could accommodate their schedul es, and we nade
sure that -- that we did that. W have offered every day
to cooperate with them

If this is any kind of formal or binding situation
where we're not being flexible, then | would be nuch nore
formal about sitting down with themw th ny conputer and

my entire list. This is something where we just stand in

TALTY COURT REPORTERS, INC. 1522
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t he back of the roomand tal k about where we're -- where
we' re going.

M. Kaiser's testinony -- or Dr. Kaiser's
testi nony has been on the website for a week, nore than a
week now. It was one of the first testinonies that we
even submtted in this hearing. 1It's not new information.
There was not the plethora of testinonies that we see on
t he website today when his testinony was posted, because
his was one of the first ones that were posted.

| offered as a gesture of kindness and to
cooperate with themthat we would post it after -- or that
we would put himon after lunch instead of after
Dr. Vitaliano this norning, so that they could have that
time to prepare for this.

But the reality is, every tine we put on a
W tness, we're preparing somewhat on the fly. R ght? W
don't have any advanced testinony for anything other than
t he proponents of proposals.

This is the one day that Dr. Kaiser can testify.
He flewin last night, he flies out at 4 o' clock in the
norning, and so this is the day that he has avail abl e.

And, your Honor, we're not required to provide it
to them We have done it.

But, frankly, M. Rosenbaum has accused ne of
really awful things and that |'mtrying to hide or conceal
this witness, which I think is entirely inappropriate and
I nconsi stent with what we have done in this hearing. This

has not been adversarial at all, and, you know, that I

TALTY COURT REPORTERS, INC. 1523
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didn't renmenber |ast night to say his nane again, it was

my om ssion, but it's certainly not to the level that they

are representing to this -- to your Honor.

THE COURT: Yes, M. English.

MR, ENGLISH: Very quick. | acknow edge the
cooperation. | think we have all been trying to

cooperate. That's just alittle bit why we were caught by
surprise. And | certainly did not intimate, and certainly
on the record | did not hear M. Rosenbaumintimte, that
it was done to mslead or to hide, that it is just a
reality that -- you know, whether it's posted or not.

| guarantee you, none of us have had any downti ne.
| can't -- | can't expect National MIk has had any
downtime. None of us has had downtinme. W' re working
feverishly, you know, night and day, weekends, to get
prepared. And literally, you |l ook at the schedule, and
you say, what can | prepare for tonight? And | can tel
you, there's e-mails going back and forth at 2:00 a.m, at
5:00 a.m, and at 6:00 a.m

And so, again, |ook, we appreciate the gesture of
putting on after lunch. | think that's still not exactly
what we need. | don't know if he can cone at another
time. The reality is that this is going to be really --
this is really hard, really difficult stuff. | do not
have ny econom st with nme today to help ne. And so it is
going to be a little wandering in the w | derness.

THE COURT: VWhat's AMS have to say about this?

You guys all ready to go?

TALTY COURT REPORTERS, INC. 1524
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MR HLL: Yes. Wile we do understand that
people need tinme to prepare, we also do understand t hat
there is no requirenent for National MIK to provide
anyt hi ng extra here.

W do -- fromAMS' s point of view, we want to hear
as much testinony as we can. W understand that the
witness is only here today. So we understand that
everyone has a very difficult job here. But we really
take no position other than to hopefully get all that we
need on the record, and whatever that requires, we are in
favor of. But we take no position between the two sides
here, obviously.

THE COURT: But AMS feels like it's prepared for
this wtness?

MR, HLL: Yes, we are prepared to nove forward.
Yes.

THE COURT: Ckay.

Yes, sir.

DR. CRYAN. Good norning.

THE COURT: Good norni ng.

DR. CRYAN. |I'm Roger Cryan. | don't know if I
have to say that right now.

So we had a conversation yesterday at the end of
the -- anmong Ms. Hancock, M. English, and M. Rosenbaum
and |I. W exchanged cards to -- to share infornmation
about witnesses. | heard nothing from M. Rosenbaum so
what's good for the goose is good for the gander. Thank

you.

TALTY COURT REPORTERS, INC. 1525
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THE COURT: I'msorry, what was the |last part?

DR. CRYAN. What's good for the goose is good for
t he gander.

THE COURT: And by that you nean -- | understand
t he neaning of that --

DR CRYAN: | think it was a courtesy and -- and
it didn't happen. You know, we -- we don't have to be
attorneys to represent our folks at this -- at these
proceedings. But I'm-- I'mjust pointing out that if it

is practiced, then it is not being consistently foll owed,
so | don't see any reason not to let National MIk put its
W t nesses on.

THE COURT: Yeah, I'mnot sure | follow. You are
saying it hasn't becone an established -- well, | nean, |
have not gotten involved wth establishing, you know,
notice of witnesses and such. | don't know if anyone is
asking me to do that. | would prefer not to do that. |
appreci ate the cooperation anong the w tnesses.

| have not heard why Dr. Kaiser is only available
t hi s one day.

Ms. Hancock, can you address that?

M5. HANCOCK:  Your Honor, he flew in |ast night
to -- specifically to testify for today, and he has a
flight out tonorrow. He doesn't live here. And this is
sonet hing that he's doing as an -- as an expert wtness.
This isn't -- you know, he's not in the dairy industry
where this is sonmething that he can be present here.

THE COURT: |I'mnot sure it's easier on a dairy

TALTY COURT REPORTERS, INC. 1526
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farmer person involved in the dairy industry to be here
t han an expert wi tness, frankly.

Well, | nmean, we have Friday set aside for dairy
farmers, and | guess it would be possible to pick up part
of that day with a different w tness?

| nmean, |, frankly, have not known how we have
done the witness scheduling. And |I am concerned about
what M. Rosenbaum and M. English are sayi ng about not
bei ng prepared for this witness. And if -- well, | nean,
it occurs to ne, if we have to take this w tness over
because they can't conplete their exam nati on because they
haven't had a chance to prepare thoroughly, it is an

inefficient use of our tine here.

And | don't think -- well, if that happens, we
deci de what to do then, in bringing back the w tness or
carrying, you know, in -- into the evening would be a
possibility.

"' mnot sure what to do here. | have not been
involved in the scheduling of wtnesses. | had not heard
the conversations. It's alittle hard for ne to say --

and | don't think that our goal here is to establish
blane. It's -- | nmean, these are | ong hearing days.
W're all working very hard. | appreciate all that work.
| appreciate people neeting after hours. And it's tough.
And the goal is to get the -- get the hearing done, but
|"m hearing that that is interfering to sone extent with
the ability to get it done because peopl e have trouble

preparing. | nmean, | have been there in private practice,

TALTY COURT REPORTERS, INC. 1527
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and | know we're under tight deadli nes.

How about tonorrow?

M5. HANCOCK: Your Honor, he has a flight out. He
has to leave at 4 o'clock in the norning. He is a
prof essor, and he teaches cl asses.

| wll note, your Honor, that National MIKk
conplied with all of the requirenents. W have turned and
submtted in all of our testinonies early. W haven't
submtted themlate. W have -- they have been posted
online. This is not new information. Everything that
we're required to do, we have done. W provided -- this
testi nony has been available for nore than a week. W
have done everything that we're required to do. W were
goi ng above and beyond in trying to cooperate with them

But it wasn't anything that was required, and it
wasn't anything that was even formal. It was sonething
that -- that we were doing and -- and that we didn't say
his nane |ast night, but had said it earlier in the week.
| nean, there's no reason why they couldn't have prepared
for this. They are not -- they are not prejudiced in any
way that they didn't prepare last night for it, |
understand. But that's why we have said that we'll put
himon after lunch. | nmean, if we want to take a
90-m nute lunch instead of a one-hour |unch, maybe that
makes sense.

But we have done everything that we're required to
do under all of the regulations. |In fact, we have gone

above and beyond. And now that it didn't work out the way

TALTY COURT REPORTERS, INC. 1528
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that -- that we all -- that | would have liked to have it
work out, it is not a basis for either delaying or
excluding this witness or sonehow penalizing National MIKk
because we have done everything that we're required to do.

THE COURT: Well, | don't see it as penalizing
National MIlk, frankly. | nmean, you are not -- the only
penalty would be if you get to forecl ose your opponents
fromhaving the tine they assert that they need to
prepare. | mean, there's going to be slippage in whatever
procedures that we have here.

M. English, you nentioned not having your
econom st to help you prepare. |s he avail able over |unch
and we can take a | onger |unch?

| nmean, we've got seven weeks of hearing here. |

have sonme difficulty with the concept that this w tness

has got to conme up tonorrow because he's here. | realize
it is an expense to National MIk, expert witness, |I'm
sure. But, you know, all of our tineis -- is -- M.

English's time is expensive |I'msure, M. Rosenbaum M
tinme is not.

MR, ENGLI SH:  Your Honor, |I'mnot -- okay. |It's a
whole | ot better to have himhere. | can certainly try to
consult, you know, renptely and do the best | can.

| -- | just assure you that when you start talking
about estimated price elasticities using sonething in the
nei ghbor hood of 25 or 30 studies and anal yzing, for
i nstance, you know, averages, nedi ans, standard

devi ati ons, concepts of what this data neans, and how it

TALTY COURT REPORTERS, INC. 1529
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iIs applied, it is probably the nost dense material we are
going to discuss at this hearing. And there's going to be
other witnesses to talk about it, and we certainly wl|

et National MI Kk know when those w tnesses, you know, are

goi ng to appear.

THE COURT: Well, | think everyone's going to --

MR. ENGLISH And | want to enphasize, yes, | --
agree. And, listen, | amvery grateful for everything
National M|k has done to prepare. |It's just areality
that -- as opposed to last night, M. Rosenbaum and | both

preparing for wtnesses on Issue 2 having to do wth the
price surveys, and at a m ninmum one of us woul d have gone
off entirely into this area. And | did not do that at
all.

So if we end up -- and, again, | appreciate
National MIlk as a gesture of good faith saying, put him
after lunch. [I'mjust saying that | amat a di sadvant age.
And, yes, it's a disadvantage based upon the nature of how

all this works, but it is the reality of what we did | ast

ni ght .

And, again, it is not intended in any way,
Ms. Hancock, to reflect -- you know, we're noving as fast
as we can.

But the idea that sonetine in the |ast ten days,
when | have worked every single hour | can, | nean, | --
and |"mnot unique. I'mnot claimng |I'munique. |'m

getting at best three or four hours sleep. And there is

not another nonent in the day to have said, okay, |I'm
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going to look at this testinony when | don't think it's

going on, is the problem

You know, | -- | do think, you know, the question
is, can he cone another tine? | realize he flew down.
That's -- you know, | get it. Maybe there's sonething we
can do about that. But, | nean, the reality is this

hearing isn't going to be over until the end of Septenber,
and there may be another day. And | -- | can absolutely
guarantee that if he's on another day, the exam nation by
me wll be at least half as long, if not -- you know, it's
just a reality.

And not only that, but focused, the record, trying
to understand all of this stuff. | -- I'd just try to,
you know, consider. And | don't know whether we can go
off the record and National MIk can consult with
M. Kaiser, and we can tal k about the expense of his
flight or sonething like that. | don't have authority to
offer that, but, | nean, I'mtrying to think of sonething
that's a conprom se that works for everybody.

MR, HI LL: Your Honor?

THE COURT: Yes, M. Rosenbaum

MR, H LL: To the extent that --

THE COURT: I'msorry, M. Hll. Let's not have
the record reflect the wong speaker. That woul d be
M. H |l speaking right now

MR, HLL: Yes. To the extent that the w tness
wi Il be heard today --

THE COURT: Yes.
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MR HILL: -- I'"'mnot sure of the efficacy of
waiting until after lunch because it seens to ne at that
point we're just elimnating part of the tinme that he
woul d be able to be cross-examned. So if the wtness
were to be heard this norning, and then maybe again,
there's a break at lunchtinme at which people can gat her
their thoughts and recall the witness after some period of
time, it seens to ne that that would be a better solution
than just waiting until the afternoon and elimnating two
or three hours that a person -- that he could be crossed,
SO --

THE COURT: Well, | mean -- | nean, we're -- |
take AMS's thoughts into account here. W're really doing
this to informthe decisionmaker at USDA, which | guess
you represent. And | do think that it seens to ne
everyone has been operating in good faith and doing their
best under trying -- trying circunstances.

What would it take to bring Dr. Kaiser back,

Ms. Hancock?

M5. HANCOCK:  Your Honor, | don't know. This
is -- what | have been told is that this is the day that
he has to testify.

| will note two things. One, the substantive
testinony that he has is four pages |ong. Four pages.
Yesterday, MG s econoni st testified as to price
inelasticity. |If | just use Dr. Kaiser as a rebuttal
Wi tness or a surrebuttal witness to MG s econom st that

testified yesterday, which, frankly, is going -- she said
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the exact sane thing that Dr. Kaiser is going to say, in
that fluid mlk is inelastic -- or the price of fluid mlk
is inelastic. But if I'"'musing himto address what she
said yesterday, | didn't have to even tell them/ ast

ni ght, exactly what they have done to nme every norning
where | get a testinony in the norning, and they use it as
a rebuttal testinony.

They have blown this up to be sonething far beyond
what it is. This is a professor who is going to testify
on price inelasticity. Their own econom st testified
about that yesterday. M. English just told you that he
has other wi tnesses that are going to testify about this.
This is not a newissue for them This isn't a big
surprise issue that they haven't had tinme to tal k about
with their econom st or other witnesses. They have
al ready tal ked about it because she testified about it
yesterday, and they have other w tnesses coni ng.

| do think that M. Hill's suggestion about
putting his direct testinony on before |unch and giving
themthe | unch hour to prepare for a cross-examnm nation,
that's nore tinme than |'ve had to prepare for their
cross-exam nation of their rebuttal witnesses. W're
going to continue to face this throughout the hearing.

And | just think that this has been used as sonewhat of a
red herring for an issue that doesn't exist.

THE COURT: (kay.

M. English, rebuttal w tness.

MR. ENGLI SH: Not exactly, your Honor, because he
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was presented as being a substantive w tness, as |
nmentioned. It appeared to be the Class | issue, which is
| ssue 5.

| do note that, you know, it may be that the
statenment in principle is four pages, but there's an
appendi x that is page 9 that is Econonetric Qutput for
Farmto Retail Price Transm ssions. That page by itself,
you know, variable coefficient, standard error,
t-statistic, probability, C, LOZXT), | mean, R-squared,
you know, that page is what's really going to be an issue
here, so saying it's just a nere four pages.

| do not think it is the sanme thing as a rebutta

W t ness because it is their case in chief for Issue 5, and

Issue 5 is the Class | differentials. If it had said
conponents in it sonewhere, | would have read it
differently. Again, everybody -- I -- | don't want to --
you know, to undercut -- because | certainly don't want to

change these off-the-record conversati ons about who is
coming. | just think that this is a different scale, a
di fferent scope.

And, you know, again, sure, you could put himon

before lunch and then he m ght get done today, but it is

still not going to be the kind of clear record | think we
really need. And | still think we have been, you know,
put under an unfortunate -- and if unintended -- difficult
situation that is just really hard for us -- it is just

really big testinony on issues.

And as | say, you read it, it says -- critical
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sentence on page 3: "How would increasing the d ass |

price differential inpact retail fluid mlk demand?" |

read that sentence. | said to nyself, aha, they posted it
early, but it is for Issue 5. | did not expect it to cone
up now.

THE COURT: Yes, Ms. Hancock.

M5. HANCOCK: And, your Honor, that's ridicul ous.
We have been talking this |last week and a half, or however
long it's been, everything that we have heard from
M . Rosenbaum and M. English when they put their
W t nesses on, is how the conponents are increasing Cass |
prices. That's exactly what we're tal king about in the
conponent issue. Al nost every one of the proposals
that -- that National MIk is putting forth is going to
increase Class | prices. W do want our expert witness to
goon in front of all of that. That's what we're entitled
to have.

There -- if -- if inelasticity of Class | prices
didn't matter for conponents, then why did MG s econom st
testify yesterday that it was inelastic? That he read one
sentence in a -- in a-- in the expert's report and he
t hought it was going to go on later, we posted it the
first week. It was one of the first testinonies that we
put into the record.

THE COURT: | do think the topic of price
el asticity has cone up. The whol e i dea about what happens
if you raise the all owance, what people can absorb, things

like that. | don't know what's in this testinony exactly.
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It has conme up in this first section of the thing.

| would ask you -- well, would -- AMS says it's
ready to go. W could have AMS go before you all, if that
hel ps. Does it help to have the witness testify in the
norni ng so you could hear what he says and have -- and |I'm
wlling to take two hours for lunch to give you a little
nore timne.

Does -- what's better for you, M. English, and,
you, M. Rosenbaunf

To have this witness conme on in the norning?
Apparently he can't cone on tonorrow.

| amstruggling wwth the idea this wtness can
only -- there's only one day of seven weeks that this
W tness can testify for.

MR, ROSENBAUM  Your Honor, | -- | try to be
reasonabl e and conprom se when | can. |I'mnot going to
conproni se on this one because the only conprom se that
nmakes sense is that he comes back anot her day.

| mean, M. English points out this witness is
presenting a very conplicated analysis, elasticity. It
has, as M. English pointed out, trenendously conplex
conput ati ons, which are not the sort of thing that | have
an i ndependent background to be able, over lunch, to
prepare to examni ne someone on.

I"m-- and |I'm not suggesting that this was
intentional on the part of National MIk --

THE COURT: | understand.

MR. ROSENBAUM -- but | am suggesting that we had
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a specific exchange of information, and | didn't prepare.
And | don't -- | don't have with ne the people | need to
prepare.

THE COURT: So | have got to nake sone kind of
deci sion here. Wuld you prefer this -- if we go ahead
with this witness before lunch or after lunch, better for
you, M. English and M. Rosenbaun?

And | think fromnow on, if people can rem nd ne,
at the end of the day we'll talk about which wi tnesses are
comng up when. | -- | would prefer not to -- it's great
that you all -- when you all can work out things anongst
yourselves. It is hard for ne to cone in after the fact.

MR, ENGLISH  Well, your Honor, I'mgoing to --

"' mgoing to answer your question two ways.

First, 1'"'mgoing to agree with M. Rosenbaum t hat
| don't think I can conprom se and that | think that we
are really prejudiced -- and, again, not intentionally --
but we are prejudiced in a permanent way for being able to
prepare properly. The idea that we can do so over |unch
means we can prepare a little bit, but we can't prepare
conpl etely.

My second answer to the question is, you know,
obviously if the idea is that we need to get himon and
of f the stand today because he's only here today -- and we
have yet to hear, it seens to nme, on the record or off the
record, why he can't be here sonetine in Septenber, which
| think is a critical question that has not been

addr essed.
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| wll say that if we're going to do it, sure, and
it started in the norning, give us nore tine at |unch.

But I will not waive what | view to be an objection --
that is our objection of permanent prejudice, because we
just don't have the resources, having prepared the way we
have, to cross-examne this witness properly at this tine.

Again, it is absolutely not a claimin any way,
shape, or formthat National MIk or its counsel have done
anyt hing but operate in good faith. | accept absolutely
the -- just the -- that's fine.

THE COURT: Well, it is not |like you asked them
you know, when is Dr. Kaiser comng on, either, right?

MR. ENGISH: No, because | nade -- and | nade an
assunption. Is the assunption on ne? That's -- yeah,
that's ny fault. But | think it was a reasonabl e
assunption and --

THE COURT: Tell ne again why that was a
reasonabl e assunption. | just -- | nean, | just have not
been invol ved --

MR ENGLISH: W' re going to be tal king about
elasticity a lot during this hearing, but in terns of
actual experts who would know about it, to the extent that
there is testinony com ng about those, the nost reasonable
time for themto cone, as is stated on page 3 of his
testinmony, is about the Cass | differential, because
that's the biggest increase, and that's what he said in
his statenent.

THE COURT: And you are saying that that's really
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a part of a |ater proposal?

MR ENGLISH It is really part of Issue 5. And,
yes, |Issue 1 is about increasing. Issue 4 is about
increasing. But Issue 5 is where the biggest price
increase is. And it's where he said you can -- you know,
increasing Class | differentials. He didn't say

increasing Class | prices; he said increasing C ass |

2023

differentials. So ny reasonable inference as a | awer who

has been doing this for 38 years was that that's going to

cone up in Issue 5.

And so | do think the one thing that is mssing in

this record today is an explanation of why he can't cone
in Septenber. Wiich, okay, not Friday the 1st, but the
5th, the 6th, the 7th, the 11th, the 12th, the 13th, the
14t h, etcetera. And that's mssing in this record.

THE COURT: M. Mltner.

MR. MLTNER  Your Honor, | realize that ny

clients are not primary proponents in this proceedi ng, but

we do have three. And although | have had conversations
wi th counsel for nost of the participants in this room
and it's been cordial and collegial, |I have overheard
conversati ons about which witnesses are com ng on each
day. | have not been part of those as a regul ar basis,
and perhaps going forward | shoul d be.

My econom st has not been able to be here the
first two weeks of the hearing due to an issue -- an
unexpected issue that's arisen. And so as Ms. Hancock

not ed, when -- especially when you have rebuttal
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W t nesses, that testinony cones out, and we deal with it
that nmorning. And we deal with it as we are able to with
t he personnel that we have.

Both M. Rosenbaum and M. English do have
econom sts, either on staff or associated with them who
can work with these statenents as they are filed, and |
understand that they are not here and avail abl e today.

| think the issue as to whether Dr. Kaiser is able
to come in Septenber is one that we shoul d answer.
However, if today is the only day on which he can be
avai l able, we have all been in this position before where
we have to do exam nation or cross-exam nation under |ess
t han i deal circunstances.

And given that both IDFA and M G have econom sts
of their own, if they feel that there is a hole that they
haven't been able to address on cross-exam nation, they
certainly have the ability to put those expert econonists
on, who are very capable individuals, to point out the
i ssues that they m ght not have been able to tease out on
cross-examnation. And | don't want that point to be |eft
off the record. Thank you.

THE COURT: Ckay. Ms. Hancock, Dr. Kaiser can
| eave his teaching post and cone back here at a later
time. | realize that's an expense and an inposition on
you all.

|"mtrying to develop -- and I'mtrying to devel op
t he best record we can for the Departnent of Agriculture,

or AM5, and | just want it to be as thorough and as well
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done as possible. Al though I'"minfluenced by AMS not
wanting to take a position here. | cone back to them

But go ahead, Ms. Hancock.

M5. HANCOCK:  Your Honor, | appreciate that. It
has been repeatedly communi cated to ne and confirnmed that
he is not available to cone back. So today is his day
that he can testify, and if he can't testify today, then
we're not able to bring himback here to testify. He is a
prof essor, and he has classes. This is the start of the
school year. And that's -- that's the information that we
have been given.

Your Honor, | think it's inportant to note that
M. MIltner's right, the conversations have only occurred

bet ween M. Rosenbaum and M. English and ne, and to the

extent that AMS is involved, themas well, where we have
tried to do this. It's only been a courtesy that we
have -- that we have offered. And we have really tried to

be as professional and courteous as we can.

What we have not heard them address is the fact
that a couple of days ago | told themthat he was going on
this week. It was only last night that | didn't reconfirm
it. But | had already told themthat he was going on this
week.

This is not new information. This is information
that they have had. Wen | had ny conputer earlier, |
have a list right on ny conputer of the order of w tnesses
that we're going in. W have taken their witnesses, MG s

and | DFA's witnesses, out of order because they have said
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that those are the only days they could go on. The two
producers, one from Hood and one from Shehadey, we put
both of them on on Tuesday because that was the day that
they had to go on and go off.

We put M. Brown on before them because they
wanted to nmake sure that M. Brown testified before their
two producers. So we paused the presentation of our case
and our proposal, and we allowed themto do that, because
t hat acconmmodated their schedule. | did not grill them on
whet her their w tnesses could cone at another tinme or ask
t hem about what their personal schedul es were, why they
couldn't cone back at another tine.

We have been nore than accommobdating to their
W tnesses and their schedules. In fact, your Honor, we
have now burned 45 mnutes of this tinme they could have
been getting ready. | nean, this is tinme that they could
have been getting ready instead of going back and forth.
W get zero time to prepare. There is not even as nmany
hours left in the evening as what we're offering to give
them This 45 mnutes that we have al ready burned, you
have offered themtwo hours at |unch, and they are sayi ng,
|"mnot willing to conprom se.

Frankly, your Honor, it is not their decision to
conpronise or not. W didn't have to give themnotice.

W didit as a courtesy. | will continue to extend them
t he professional courtesy because that's the way that |
practice law, and | think that that's the way it should be

practiced. But they are literally biting the hand that
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just fed themthat courtesy because | didn't have to
extend it to them But the one tine that | m sstepped, in
one fraction of a nonent, now they are just com ng at ne
and -- and they have --

THE COURT: Well, M. Hancock, in fairness to you,
t hey coul d have asked you, too, |like, who is up next,
right? | take it you are not saying they asked you, and
you didn't tell them

M5. HANCOCK: And | told them when we -- they
al ready started the conversation yesterday when | tal ked.
| wasn't even in the conversation initially. And then
joined in late, and | asked -- | didn't have ny conputer
with nme, which is where | keep ny list. And | didn't have
the list nenorized. | |eaned over Ms. Taylor's shoul der
and said, who did you have us down for tonmorrow? And it
was all of our barrel w tnesses, and | said, oh, yeah,

that's right. And then | said, well, then we're going to

need nore witnesses. | didn't have nmy computer in front
of me. | nmean --

THE COURT: (kay.

M5. HANCOCK: -- I'mjust not infallible. Your
Honor --

THE COURT: No. |If this systemcounts on any of
us, including your Honor here, being infallible, we are in
deep, deep trouble, so --

M5. HANCOCK: | do agree that maybe perhaps at the
end of each evening we could put on the w tnesses that

we're going to call officially --

TALTY COURT REPORTERS, INC. 1543
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: Well, | think we're going to have to
do that, yeah.
M5. HANCOCK: And | --

THE COURT: |'msorry. Let me talk, just so we
don't have two people at -- you don't have to sit down.
You can -- you can continue to talk to ne. | don't -- I'm

not telling you you have to stop.

But, I nmean, the last thing | want to do is
di scourage cordial relations, you know -- cordial is not
even the right word -- professional, cooperative
I nteractions between counsel. | think we're really
counting on that to get through this hearing. | don't --

definitely do not want to discourage that. And | don't
want to have to be a part of every conversation anong
counsel as to witness scheduling, either. And there are
going to be glitches here.

And | think -- | still don't understand why a --
seven weeks of witness testinony, he can't cone back for
one day?

M5. HANCOCK: Well, your Honor, he's not in the
dairy industry -- this is not --

THE COURT: | understand.

M5. HANCOCK: He doesn't have a stake in this.

And so he's a professor. He has a full-time job. And so
we have coordinated for himto be here today. | did

notify the other parties of that earlier in the week. And
it was only yesterday that | didn't reiterate it for them

THE COURT: Yeah. But, | nean, | take it you are
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paying him He's an expert wtness. He took on a --

M5. HANCOCK: Your Honor, | didn't ask any of the
ot her parties why Hood or Shehadey, who actually has a
vested interest in the outcone of this hearing and are
participating as actual participants in this hearing, why
they couldn't cone at another tine.

THE COURT: Yeah. But | take it you didn't feel
severely di sadvantaged by putting those wi tnesses up at
that tine either, whereas |'mhearing fromM. English and
M. Rosenbaumthat they are di sadvant aged.

M5. HANCOCK:  Your Honor -- oh, okay. Wll, he

just wanted ne to nmake clear he's not being paid for this,

SO --
DR, KAISER. [|'mnot being paid to testify.
THE COURT: You are not being paid, Dr. Kaiser.
DR KAISER. | amnot. I'mdoing it pro bono. M

expenses are covered. That's it.

THE COURT: Well, I"'mnot sure that -- |I'm not
sure what to nake of that.

M5. HANCOCK:  Your Honor, we --

THE COURT: | guess | -- it's very admrable of
you, Dr. Kaiser, to be willing to do this for free,
think, and help informthe record. | sure think it's

appropriate that we get your views on the record.

Al'l right. Tell you what -- AMS, do you have
anything -- really, this is for -- again, we're trying to
devel op a record for USDA here. And I know peopl e think

| " ve got nore decisional ability perhaps than | have and
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all that. I'mjust sort of calling balls and strikes to
try to develop a record on which soneone el se can nake a
decision here. So I'll take any suggestions you have --
or I nmean, | will hear any suggestions you have.

MR, HLL: R ght. Fromour perspective we want as
much information on the record as we can get. And if he's
only avail abl e today, we need to have himon today to hear
what he has to say.

And | -- we will point out that the rules that we
have for testinony have changed a little bit for this
hearing in terns of how qui ckly people get the information
that's on the website and so forth. And in years past,
and in hearings past, that wasn't even available. People
came up with their testinony on the day of, and you had to
do it -- whatever you had to do to tease out of that
W t ness what you could at the tine.

So from our perspective we need to get this
Wi t ness on as soon as possible so that we can get the best
record that we can possibly attain.

THE COURT: Ckay. Thank you.

Ckay. | nean, this is difficult. [ think,
again -- is it better -- if I'mgoing to say that this
Wi t ness shoul d appear today, which | am is it better that
we take this nmorning or put himon this afternoon,

M. English and M. Rosenbaun? | realize you are under
difficult circunmstances, but would you rather have himin
the norning and -- would AMS be willing to go first?

MR HLL: As | said before, your Honor, we would
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like to take himearly and then have cross this afternoon.
| nmean, you know, we can take a long lunch for that, but
it doesn't seemefficacious to us to have himwait until
t he afternoon because that just -- it -- it actually cuts
of f an opportunity for cross-exam nation. So if we could
have a little bit of extra tinme maybe, as your Honor has
stated before, that would be perfectly fine with us. And
if we -- if you want us to go first, | suppose that USDA
woul d do that as well.

THE COURT: Ckay. M. English, M. Rosenbaum
what do you think? | nean, we could take an hour off this
nor ni ng too. | mean, | hate to do that.

MR, ENGLI SH:  Your Honor, wi thout waiving our
obj ecti on, and understandi ng what you are sayi ng, and
appreciating that Dr. Kaiser has cone on his own,
effectively -- you know, we're not trying to inconveni ence
him | want to be very clear about that but --

THE COURT: That is sort of a telling point, isn't

t?

MR, ENGLISH Well, | nean, alittle -- it is. On
t he other hand --

THE COURT: | nean --

MR. ENGLISH: On the other hand, it doesn't change
the prejudice to us.

THE COURT: No. | understand.

MR, ENGLI SH:  So, you know, having said that and
Wi t hout wai vi ng our objection, you know, obviously -- you

know, | can't say that if he's going to be an all-day
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anyway because | think at sone point there's only so nuch
| can do without the |lack of preparation. But, you know,
clearly, putting himon sooner, you know, and then giving
us what ever opportunity we have at lunch -- and |I' m not
going to say that an hour and a half is actually going to
make a difference and all of that. But, you know,

obvi ously putting himon sooner is nore likely to get him
finished, because | think the one risk is if you put him
after lunch, he doesn't get finished, and then we have the
sanme probl em we have anyway.

And |'m-- you know, |I'mnot going to say | know
how | ong the cross-examis going to go because | haven't
had a chance to prepare. | have been pretty good at
trying to prepare for cross-exam nation, and as a result,
making it pretty efficient.

THE COURT: You have argued that the nore tine you
had to prepare, the shorter the cross would be. |
understand t hat, too.

MR. ENGLI SH: Yeah, and that is not going to
happen today, so | just cannot predict.

So, by definition, again, w thout waiving our

obj ecti on about prejudice -- and | understand AMS s
position about information in the record. | think there
is a caveat to that. Information in the record that is

efficiently presented and understood is better than just
information in the record wthout that parenthetical
attached to it.

"' mgoing to stop, you know, arguing about all of
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thisis. | think you -- | do want to point out that
what ever we've done with the 45 mnutes, the point is that
when we're in the hearing room we're paying attention,
very close attention to the witness, and preparing
cross-exam nation for that witness. So when ot her
W tnesses are on the stand, we don't have an opportunity
to prepare. So that does go to the point of probably
putting himon sooner.

THE COURT: Should we postpone -- | forget where
we are on this witness. Were are we on this w tness?

M5. TAYLOR:  Cross.

THE COURT: Cross. Do we want to interrupt this
wi tness and put Dr. Kaiser on?

M5. TAYLOR: That's fine.

M5. HANCOCK: That's fine, your Honor. W're fine
with that.

THE COURT: \What do people think? Al right.
That gives us sonme nore tine.

M. Rosenbaum

MR, ROSENBAUM  Your Honor, I, in candor, don't
think this choice is neaningful.

THE COURT:  Uh- huh.

MR. ROSENBAUM And to the concerns that | -- you
know, that | identified. And I'mnot relying upon -- when
| predicted Dr. Kaiser was going to testify, based upon

what issue he was covering, and although | agree with

M. English, | would have predicted he would conme on
Class | -- and we have a section that's devoted to C ass |
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differentials. His testinony explicitly is addressing
raising Class | differentials. So nmy expectation was
certainly the sane as M. English's. But what | was
relying upon was a specific discussion yesterday as to who
was goi ng to be call ed.

And AMS is right, that they have established
certain additional procedures here. But | have been doing
this a long tinme, and it has been the practice of
reveal i ng who your witnesses are going to be for the next
day. That goes back wel| before the procedures that ANMS
publ i shed here.

And | just -- you know, | continue to be of the
view that we're prejudiced --

THE COURT: No, your objection is preserved, and |
under st and.

| think we have to do the best we can here, and
we'll be nore careful -- all of us will be nore careful
going forward so everyone knows better what w tnesses are
comng up. But |I think we got the witness here. W
better use it -- use the tinme we have, do the best we can
with it. So that's where we are.

So |l think we will -- | hate to interrupt this
Wi t ness --

DR. VITALIANO Not a problem your Honor.

THE COURT: Thank you.

So, Dr. Kaiser, ready to go then?

Do | have his testinony? Let's go quickly as we

can to get as nuch in as possible.
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Thank you for being here, Dr. Kaiser.
Rai se your right hand.
HARRY KAl SER,

Being first duly sworn, was exam ned and
testified as foll ows:

THE COURT: Your w tness, M. Hancock.

DI RECT EXAM NATI ON
BY Ms. HANCOCK:

Q Good norning, Dr. Kaiser. Can you please state
and spell your nane for the record?

A. Good norning. My nane is Harry Kaiser, HA-RRY,
K-A-1-S-E-R And did you want ny title, was that --

Q Sur e.

A | am a professor in the Charles H Dyson School of
Appl i ed Econom cs and Managenent at Cornell University.

Q Thank you, Dr. Kaiser

Coul d you provide for the record your business
mai | i ng address?

A Yes. It is 201H Warren -- that's WA-R R E-N --
Warren Hall, Cornell University, Ithaca, New York. 14853
is the zip code.

Q Thank you.

And | think we said this off the record, but you
understand that you're here as an expert witness to

testify on behalf of National MIKk's proposals in this

mat t er ?
A Yes.
Q And are you being paid for your testinony here?
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A. No, I"'mnot. M/ expenses, just ny business --
travel expenses.

Q Ckay. Could you provide for us sone of your
pr of essi onal background, starting with your education
after high school ?

A Yes. | went to the University of Wsconsin at Eau
Claire as an undergraduate from 1975 to 1979, where |
maj ored in economcs and history. And then | did ny
Master's and ny Ph.D. at the University of Mnnesota Twin
Cties from 1979 to 1985.

Q What was your specialty?

A. Agricul tural and applied econom cs.

Q And can you tal k about your professional career
after you graduated with your Ph.D.?

A. Yes. M entire professional career spans
38 years, | started in 1985, all at Cornell University.

t ook a sabbatical | eave from Cornell in 1994, '95, where
was at the University of Mnnesota for a year and hal f
time at Land O Lakes Dairy Cooperati ve.

Q And what was your role in the private sector?

A My role was, basically, to act as kind of a -- one
of their applied researchers, and | was given a coupl e of
different projects to research, including the futures
mar ket whi ch was brand new to dairy at the tinme, and how
we -- and how Land O Lakes could go about hedgi ng using
t he futures narkets.

Q And have you published any articles or been

i nvolved in any other prograns related to the dairy
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I ndustry?

A. Can you -- related to the dairy industry, did you

say, or not rel ated?

Q Rel ated to the dairy industry.

A Yes. | have published -- | have published 150

journal articles that -- those are peer reviewed, since

1985, and | would guesstimate that about a third of those,

maybe -- yeah, a third of those are all related to the

dairy industry, specifically dairy policy and dairy
mar keti ng i ssues.
Q Ckay. And did you participate in the dairy

pronoti on progranf

A. Yes, | did. From-- for -- for a period of 11 or
12 years, | perforned the independent econom c eval uation
for the Dairy and the Fluid MIlk Acts, which is the dairy

farmer and the fluid mlk processor checkoff prograns.

That is -- that analysis is required every year under --
t hi nk

under the FarmBill. And | -- and | did that for, |

it was like 12 years.

Prior to that, by the way, | worked with officials

from AMS as well as ERS USDA on devel opi ng a nodel that

t hey adopted, and then they finally just said, why don't

you -- why don't you do it for us, and they hired me to do

t hat .

Q And what was --

A And that -- oh, go ahead.
Q No, go ahead and fi nish
A

And | think it was a -- relatively speaking,
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was probably like 12 years that | did that.
Q Ckay. \What was the tinmefranme for that?
A. | think | stopped doing it about ten years ago.
So |l -- the 12 years prior to whatever -- 2013, 2014.
Q What type of nodeling was it?

A. It was an econonetric nodel and the -- basically

2023

the -- the bottomline, the key thing that they wanted was

a return on investnment for both dairy farners and fluid
m | k processors.

Q Ckay. Specific to the dairy industry?

A. Specific to the dairy industry. More specific to

the -- to their pronotion effort and -- and the way they
are spendi ng their noney.
Q And | think you said it was for both the dairy

farmers and for the processors?

A. Yes, that is correct. Oiginally it was just for

the dairy farnmers, and then the |ast five years, they
added ny evaluation to include the Fluid Act, which |
think is the name of the fluid processor program

Q Ckay?

MS5. HANCOCK: Your Honor, | would offer Dr. Kaiser

as an expert in agricultural econom cs and consuner demand

anal ysi s.

THE COURT: Yes, | find that he's qualified to
testify as an expert on those matters.

M5. HANCOCK: Thank you, your Honor.
BY MS. HANCOCK:

Q Dr. Kaiser, did you prepare testinony in support
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of National MIk's five proposal s?
A Yes, | did.
Q And has that been identified as Exhibit NWVPF-48?
A Yes, it is.
M5. HANCOCK: Your Honor, for identification
pur poses, can we mark this as Exhibit 115, please?
THE COURT: So mar ked.
(Thereafter, Exhibit Nunber 115 was narked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q Dr. Kaiser, would you mind providing us with your
testi nony?
A Sur e.
Q Thank you.
A. | think 1"l skip the first paragraph since |
think we just tal ked about ny credential s.
So the focus of ny testinony is on the expected
i mpacts of m |k product denmand acconpanyi ng regul at ed
price changes. The price elasticity of demand for mlk is
i nel astic, which neans that consuners are not very
sensitive to adjusting their purchases in response to
pri ce changes.
A price elasticity basically nmeasures the
per cent age change in demand given a 1% change in price.
Technically, any elasticity that is |lower in absolute
value than 1.0 indicates that the demand is relatively

price inelastic since changing the price by 1%is |ess
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than -- wll result in less than a 1% change in quantity
demanded. Wen firns have control over price setting,
they will strive to raise the price when the current price
is in the inelastic range of a demand since doing so wl|
result in a higher percentage increase in the price than

t he correspondi ng percentage decrease in quantity and,
therefore, revenue will increase.

The overwhel mng majority of enpirical studies
t hat have neasured the price elasticity of demand for mlk
have found it to be inelastic. For instance, |
constructed a table based on 38-peer-revi ewed studi es that
have neasured the price elasticity of demand for mlk at
the retail level, and the average estimted el asticity
indicates that a 1% increase in the retail price of mlk
woul d cause, on average, a 0.35% decrease in per capita
quantity demanded, when you hold all other demand drivers
const ant .

More on that | ater because what |'m going to argue
in ny testinony is that these other demand drivers are
much nore inportant than the retail price.

The nedian elasticity fromthese 38 studies is
even smaller than that. Specifically a 1%increase in
price reduces per capita quantity demanded by 0.2% In
ot her words, half of the 38 studies finds that the price
elasticity is less than 0.2, and the other half of them
find that the elasticity is bigger higher than 0.2 in
absol ute val ue.

It's also inportant to note that these studies
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span 60 years and have consistently shown the sane result,
the price inelastic nature of mlKk.

In nmy Table 1 in ny testinony, this does not |ist
all researched studies of mlk demand price elasticity,
but they do represent the overwhel m ng bul k of published
peer-reviewed studies. The finding that mlk demand is
inelastic is consistent with the use of classified pricing
t hat charges the highest regulated price for mlk utilized
in Cass | products while charging |lower prices for mlk
used for nore price elastic manufactured dairy products.

O the 38 studies cited in ny testinony, only one
study, the study by Davis, et al., in 2012, estimated mlKk
to be price elastic. The researchers reported in that
study a 1%increase in the retail price would cause mlk
gquantity demanded to decrease by 1.66 -- 1.63% in other
words, that's -- that's a finding of an inelastic price
el asticity.

However, the 37 remaining studies all found mlk
to have a price inelastic demand ranging as | ow as
practically zero, mnus .003 by a study that ny research
associate and I did in 2008, to a high of mnus .873, a
study by Aviola and Capps in 2010.

| think a natural question is, why is denmand for
mlk inelastic? M1k is considered a staple good in that
mlk -- mlk buyers regularly consunme it, usually in the
sane anount regardless of the price level. For reqular
mlk consuners, mlk is considered nore of a necessity

than a | uxury, which explains why consunmers are not very
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sensitive to price changes. They reqgqularly buy mlk and
do not significantly alter their purchases when the price
changes.

For non-m | k consuners, which are also part of the
mar ket, such as vegans, people who are | actose-intol erant,
or people who sinply do not drink mlk, the price of mlKk
has no i npact on their decisions on whether or not to
consune it. For exanple, for people who practice a vegan
diet, the price of mlk could be zero and they still would
not consune it.

The net result is that for people ranging from
t hose who consune a ot of mlk to those consunming little
or no mlk, price is not nmuch of a deciding factor in
t heir purchase deci sion.

| n addition, other econom c demand drivers, such
as the price of substitutes and the price of conplenentary
products to m |k have been found to not have a | arge
i npact on mlk demand. You nmay have heard of this as the
cross-price elasticity of demand. That's what econom sts
technically refer that to

And as an exanple, that sane study that ny
research associate and | did in 2008, we estinmated that
t he nost inportant substitute product for mlk at that
time is bottled -- was bottled water and that a 1%
increase in the price of bottled water woul d cause a .32%
increase in the demand for mlk, holding other demand
drivers constant. In other words, bottled water was the

nost i nportant substitute at that tinme for fluid mlKk.
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Most enpirical studies on mlk demand have al so
shown that the own and the cross-price elasticities of
m | k demand are inelastic. |In other words, changing the
pri ce of beverage options up or down does not
proportionately inpact mlk consunption up or down.

Anot her way to denonstrate how uni nportant price
changes are in terns of driving m |k demand, consider the
fact that the real price of mlk relative to all goods and

services in the United States econony has fallen by 7%

since 2013. So the price of mlk -- the real price of
mlk relative to the -- to all goods and services in the
econony has fallen since -- by 7% since 2013.

That nmeans that m |k has becone | ess expensive to
purchase relative to other goods and services in the
econony since 2013. Yet during that sane time period, per
capita m |k consunption actually decreased by 18.3% That
is even though the price of mlk has decreased relative to
ot her products, per capita demand has decreased since
2013.

O course, there are other demand drivers that
hel p explain this decline, but if the price of mlk was
actually elastic, one would expect the 7% decrease in the
real mlk price to have resulted in an increase in mlk
demand over that tine period, not an 18. 3% decrease. This
is just illustrative of the uninportance of the retai
price when it cones to driving demand for mlKk.

Well, what -- a natural question then is, what has

caused the steady decline in per capita ml|k demand over
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time? There are at |east three reasons that | can think
of for this, and they do not include the retail price of
m | K.

First, the beverage market has becone increasingly
conpetitive with many new products introduced over tine.
In the distant past -- in fact, | renenber when |I started
at Cornell in 1985, mlk lost significant nmarket share to
soda. Mre recently, bottled water, sports drinks, and,
of course, nore recently, plant-based m |k products have
taken trenendous nmarket share away fromm | k. The steady
downward trend in per capita mlk sales, in large part,
has been due to mlk drinkers switching to these
al ternative beverages.

Second, anot her cause of declining per capita mlKk
consunpti on has been the increasing trend in food consuned
away from hone. Food consuned away from hone woul d
i ncl ude restaurants, conveni ence stores, buying beverages
anywhere outside the home. As people consune nore food
away from hone, fluid m |k consunption nmay be di m ni shed
by the lack of availability of many varieties of fluid
m |k products at restaurants as well as other
establishnments, as well as the expanding availability of
ot her products that conpete with mlKk.

Many eating establishnents carry only one type, if
any, of fluid mlk, which causes sone people who woul d
normally drink fluid mlk to consune a different beverage
if the preferred fluid mlIk product is not avail abl e away

from hone.
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Bet ween 2013 -- between 2013 and 2019, prior to
COvID, the trend in food consuned away from hone as
neasured in food expenditures away from hone increased by
34% These expenditures decreased significantly during
COVID, but were still 15.4% higher in 2021 -- the nost
recent year of data that | found -- than in 2013. So
clearly, consuners are spending nore and nore noney over
time on food and beverages that are consuned away from
home. Thus, the increase in food consuned away from hone
appears to be responsible for sonme of this decrease in
fluid mlk consunption -- in per capita fluid mlk
consunpti on.

Finally, an inportant denographi c change causing a
decrease in mlk demand is the proportion of young
children in the population, which is |lower than it was in
2013. Since young children are one of the largest fluid
m | k- consum ng cohorts, any decline in that cohort
negatively inpacts average per capita fluid mlk
consunption for the United States.

Bet ween 2010 and 2021, the proportion of the
popul ati on under 19 years of age in the U S. fell from
26.9% to 24.8% which represents al nost an 8% decline in
t he youngest cohort of our population. Therefore, there
is a positive relationship between per capita fluid mlk
consunption and the age cohort; both have decli ned.

How woul d increasing the Class | price
differential or the Class | price inpact the retail fluid

m | k demand? National M|k Producers Federation's
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proposal recomends a nationw de increase in the dass |

price differential by an average of al nbst $1.50 per

hundredwei ght. At current Class | prices -- and
current -- | nean, when | was witing this testinony a
month ago -- this represented approxi mtely an 8. 6%

increase in the Cass | price.

To translate the Class | price increase to the
retail level, we need an estimate of a price transm ssion
fromthe farmprice to the retail price. So if you
increase the farmprice, what does that do to the retai
price?

Based on nonthly Class | and retail price data,
from 2013 through May of 2023, | estimated -- and that's
the | ast page that was referred to in ny testinony -- that
a 1% change in the Class | price wiuld cause a .55% change
in the sanme direction in the retail price for mlk
products.

By the way, this has -- this has been found by

ot her people that, roughly, the farmvalue of the -- of
the -- of mlk -- the mlIk price is roughly around 50%
So thisis -- thisis nmuch in line with what -- what the

enpirical evidence shows.

Based on this estimate, an 8.6%increase in the
Class | price, then, would result in a 4. 7% increase in
the retail price for mlk products. GCkay? So if -- if
the Class | price is increased by 8.7% the retail price
woul d -- would increase over tinme by about 4.7%

Based on the average retail price elasticity of
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the 38 studies that | conputed, that is .35 a 4.7%
increase in the retail price wuld cause per capita fluid
m | k demand to decrease by 1.6%

Al ternatively, using the smaller nedian retai
price elasticity of demand, which is .2 -- not .37, but
.2 -- ad.7T%increase in the retail mlk price wuld cause
per capita fluid mlk demand to decrease by just under 1%
.9% Using either estimate, the decrease in demand woul d
be substantially |Iower than the percentage increase in the
Class | price and, therefore, would increase gross
revenues to dairy farners.

In summary, practically all studies that have
neasured the price elasticity of demand for m |k has found
it to be inelastic. Likew se, many of these studies have
found the cross-price elasticities of demand for mlKk
substitutes to be inelastic.

These results -- these results suggest that
increasing the Class | price by increasing Cass |
differentials will increase gross revenues to dairy
farnmers while not having a significantly negative inpact
on mlk sales vol une.

These insights are essential to validating the
ongoing justification or rationale for establishing higher
mninmmdCass -- mninumprices for Class | mlk. The
underlying econonmic rationale hinges on two factors: One
is the higher cost of serving Cass | processors; the
second relates to the econom c argunent that setting a

hi gher price for the nost inelastic use of mlk wll
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result in higher gross revenue to dairy farners, even if
there is consequent |ower prices for other uses of mlk as
mar kets find new supply and demand equili bri a.

It is inportant to understand clearly that the
facts that the consuner -- the fact that the consuner
demand for Cass | products is price inelastic in no way
conflicts with the obvious fact that per capita and total
sal es of these products have been trendi ng downward over a
decade, over the |ast 20 years, over the |last 50 years.

What the research indicates is that those sales
trends are one cause by other factors than the price of
mlk, and two, would exist -- would exist even if m nimm
Class | prices were lowered. This is not to say that
changes in mninmum Cass | prices would have no inpact on
sal es, but rather that those inpacts would be mnor in
conparison to the other demand drivers for mlKk.

That concludes ny witten testinony.

Q Thank you, Dr. Kaiser

| just have a couple follow up questions. | think
it was yesterday -- what is today, Thursday -- Tuesday we
heard testinony froma producer who processes mlk or
sells mlk -- or processes mlk in California, and they
have a hi gher protein requirenent for their Cass | mlk
in California.

Are you famliar with that requirenent?

A. Yes. And -- and the average retail prices are --
are higher in California because of that.

Q Ckay. And he gave an exanple that if for sone --
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if they were to encounter a situation where they had
produced nore mlk than the California markets woul d bear,
t hat when they take that m |k outside of California where
they don't have that sanme high protein requirenent, they
are not able to sell that at that higher prem umprice.

A Wl |, that -- that nakes obvi ous sense because
there's lower price mlk in that market. So if the
availability of -- of a big supply of that mlk is | ower
priced, it doesn't -- you know, price arbitrage would nean
that they would have to | ower their price.

That doesn't nean, though, that the price of --
that the demand for mlk is inelastic. It just says if
you sonmehow shock that market with higher priced mlk,
that -- that they are going to have to price the mlk |ike
the rest of the market.

Q Ckay. So would then it make sense if -- if all of
t he producers had the sanme requirenment for pricing, that

t hat would neutralize that effect?

A. Exactly. So if you are tal king about a nati onal
mar ket, for exanple, that -- that would totally neutralize
t hat .

Q Ckay. Thank you
And you gave three reasons why -- | guess three
reasons why you believe Cass | mlk consunption has
decl i ned over the years.

| want to just ask about the third one. You talk

about the age denographics of 19 or under. Is that
also -- is there any correlation to the consunption of
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cereal ?

A. That's a good question. | do not know for a fact
that that is true, but I wuld -- | think that that's a
pretty good thing to speculate. | nean, there's --
there's -- there's certainly nore of a correlation with

young people and m |k consunption, drinking mlk. But I
woul d al so guess that children probably consunme -- are
bi gger consuners of cereal. But I -- 1 -- 1 -- that's a
little bit of a speculation on ny part. But it is
certainly true with mlk. Certainly true with mlKk.

And, in fact, if | could just elaborate on that.
What | have found over tine, over 38 years studying mlKk
demand, is that it used to be 19 years of age, where it
was kind of the -- where people really stopped or really
significantly reduced their mlk consunption. That
t hreshol d has conme down, and now what we're seeing is the
younger cohort being -- stopping, you know, at ten years
of age and switching to plant-based mlk or -- or
substi t ut es.

So | have -- when | estimate a m | k demand
function, which | have done a | ot over ny career, that is
al ways the biggest -- that is the |argest demand driver
that | have found for mlk, and it is the only elastic.

So, for exanple, we -- we typically see that a 1%
increase in the young cohort, be it under 19 or be it
under nine years of age, results in an increase in -- in
m | k demand, per capita ml|k demand, by over 1% It is

like 1.4%or something like that.
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And if you read, for exanple, the reports to
Congress on the dairy evaluation, they estimate fluid mlk
demand in that study, they include that as a variable -- |
started to do that, and ny predecessors that took over
doing that, from Texas A&M continue to put that, as well
as the trend in away from hone, because those are the two
nost inportant factors affecting demand over tine, and
it's basically enpirically shown in those studies.

Q Thank you.

On page 3 of your testinony, in the third full
paragraph, the |ast sentence, you state, "Using either
estimate, the decrease in demand woul d be substantially
| ower than the increase in the Class | price and woul d,
therefore, increase gross revenues to dairy farners.”

| mwondering if you can el aborate on that a
little bit. As | understand that statenent, are you
sayi ng that, you know, because if demand decreases at or
the sanme anmount or -- it would take away the benefit of
the corresponding price increase to dairy farners because
t hey woul d not have as much volune to sell?

A Right. So it -- it's -- it's always -- econom cs
is always a little bit abstract, but it is actually a
pretty easy thing to describe. Wen you have an
inelastic -- in this case, a highly inelastic price
el asticity, what that literally neans is if you increase
the price by, say, 10% you are going to get a nuch, nuch
smal | er percentage decrease in quantity demanded. And

since revenues, Qgross revenues, are price times quantity,
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revenues will go up.

And so -- in fact, | just taught this yesterday to
my price analysis class. W |like to say, if a firmcan
set price, and they are -- and they know they are
operating at a price that is on -- that's on the inelastic

portion of their demand curve, it is optimal for themto
raise the price because the revenues will go up by doing
so. And so it's as sinple as that.
Q Ckay. Thank you

M5. HANCOCK: | think that's all | have for now
Your Honor, | don't know if there's anybody that has
Ccross-exam nati on questions, but we would submt himfor
that i f anybody wants to exam ne now, or as we tal ked
about previously, we're happy to bring him back after
l unch so that people have an opportunity to spend sone
time preparing.

THE COURT: | think AMS said they were ready to
go.

MR, HILL: Your Honor, | knowthis is highly

irregular, but we have a farnmer here who can only be here

apparently for the norning. It should be quick, we
believe. And so we wll do our cross a little bit |later.
| think -- | think we want to do it after |unch, but we

will go first at that point. But we do have a farmer here
we would i ke to get on.

THE COURT: Any objections other than the
obj ections already | odged and preserved?

MR, ENGLISH W're perfectly clear, dairy farners
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go first. So, no, absolutely no objection.

MR. ROSENBAUM This is Steve Rosenbaum for the
| nternational Dairy Foods Association. W have a very
| ongstandi ng practice that dairy farmers can cone as they
are available, and | have never heard an objection to a
dairy farmer testifying when they are available. | don't
view the current witness as falling within that category.
That is as to the person that just got through testifying.
But the long and short of it is we certainly have no
objection to the dairy farmer testifying at this tine.

THE COURT: So ruled. Dairy farnmers cone first.
W all think that's inportant.

M5. HANCOCK: Perhaps we could just clarify --
perhaps if we could just clarify. Are we bringing him
back after the dairy farmer, or are we going to bring him
back after |unch?

MR HILL: | think after |lunch would be our
pref erence.

M5. HANCOCK: Ckay. Sounds fair.

THE COURT: Then we're going to put another
wi tness on after the dairy farnmer. This is an irregul ar
nor ni ng.

M5. HANCOCK: Finish Dr. Vitaliano's cross? kay.

THE COURT: W're going to work -- thank you,

Doctor. Thank you, Professor.

M. Mltner.
MR MLTNER | have one quick ask, and that is
that after we conplete the dairy farmer, | will have
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cross-exam nation for Dr. Kaiser. There's one or two
guestions that mght take 15 mnutes for Dr. Kaiser to go
through. And | think if we can have himdo that, | hope

t hose questions would hel p everybody prepare the rest of
their cross for this afternoon. So if that -- if we could
do that, | really think it would be hel pful.

If we can do it now before we put on the farner, |
have no probl em doi ng that.

THE COURT: Well, what do we want to do? | kind
of like the idea of sonmething that would -- and you are
representing that it would -- that it would clarify cross,
| guess no one will know unless they hear it. And it
doesn't -- and one or two questions sounds good. [|I'm
inclined to let you do that. | nean, you are representing
in good faith that --

What do you think Ms. Hancock? It is your
Wi t ness.

M5. HANCOCK: |If M. Mltner is ready to ask these
guestions, we mght as well knock them out now, and we'l]l
still have time for the dairy farnmer before |unch.

THE COURT: Does that work for you, AMS?

MR HLL: As long as the dairy farnmer can get on
bef ore | unch.

THE COURT: Absolutely.

MR, H LL: He has to | eave before | unch.

THE COURT: Dr. Kaiser has resuned the stand.

M. MIltner has a couple of questions in service

of the record.
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MR. MLTNER  Thank you.
CROSS- EXAM NATI ON
BY VR M LTNER:

Q For the transcript, nmy nane is Ryan MIltner. |
represent Select M|k Producers.

Dr. Kaiser, my questions are not about the text of
your statenent but about the references that appear on
page 5.

A. Ckay.

Q Al of the articles and research you cite there, |
have not gone through and nmatched them up agai nst Table 1,
but do those just correspond wth the studies that are
listed in Table 17

A That's correct.

Q |s there anything in the references that's -- that
is not part of what's referenced in Table 1?

A. No, there is not.

Q On page 9, and this is where we m ght take a
little bit of tinme but -- your appendix, for those of us
that are not statisticians, can you wal k us through what
this shows.

A Sure. Sure.

So this represents what is technically called a
price transm ssion. And what a price transm ssion
nmeasures is how do prices at the farmlevel get
transmtted to the wholesale, to the retail level. And
this is a farmto-retail price transm ssion.

And so it's just a statistical nodel that tries to
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explain the retail price per fluid mlk per gallon tines
8.6, which is roughly a hundredwei ght, a hundred pound, as
a function of the farmddass | price.

And because this is nonthly, a change in the
Cass | price in one nonth will have a -- probably have an
i npact on the retail price, but it takes time. So if you
change -- if you increase the Class | price today by say
10% it mght increase the current retail price, but it
woul d take tine.

And so | basically |looked at this -- and the
bottom part of that graph is four nonths of |lags. And so
the sumof the |ags where it says .54929, that basically
neans that over a four-nonth period, a 1%increase in the
Class | price would result inalittle over a half a
percent increase in the retail price. That's the price
t ransm ssi on.

Al ternatively, one could just |ook at and -- | ook
at the average Class | price and the average retail price
adj usted on a quantity basis, and you roughly will get
sonething that's in this nei ghborhood of half a percent.

Q Al of your -- I'"'mlooking at the mddle of this
appendi x here where you have R-squared, adjusted
R- squar ed.

| s that standard error of regression?

A. Yes. Yes. These are all statistical diagnostic
measures. The R-squared, quite sinply, is 7 -- .74, for
exanpl e, that neans that 74%of the variation in the

Class | price and its four |ags explains 74% of the
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changes in the retail price for mlk. That's what -- it
is sonetinmes referred to as a goodness-of-fit measure.
And that's a very reasonabl e R-squared.

Q And the rest of the neasures in there are simlar
measures of fit?

A. Yes. They -- they are neasures of statistical --
they are statistical diagnostic neasures, basically.

But, quite frankly, the reason | did this --
didn't do this in the first draft. | just took a nunber
like 50 -- and knowi ng that, for exanple, in New York
State, the retail price for mlk cannot be 50% nore than
the Class | price. | originally just used the nunber .5
because | needed to translate the proposed Class | price
increase into a retail price increase, and that's why |
did that. And then later on | found this data, so | just
sinply ran this regression. So this is really just a way
to translate the price -- the -- the $1.50 increase in the
Class | differential to what that would nmean in terns of a
percentage increase in the retail price.

Q Wwuld it be correct then that the information in
t he appendi x, because it relates to the effects on the
retail price froma wholesale price increase, it's not --
the data in this appendi x does not relate to the
el asticity of demand for mlk, correct?
A Correct.
Q Ckay.
MR. MLTNER  Thank you. That's all | had.
THE COURT: So we're going to let Dr. Kaiser step
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down fromthe stand, and we're going to bring up dairy
farmer Kevin Krentz.
"1l swear you in. Wlcone, M. Krentz. Thanks
for comng in. Please raise your right hand.
KEVI N KRENTZ,
Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Do we have soneone filling the role of
di rect exam ner?

DR. CRYAN. No. Wll, not really. [I'mjust
here -- | have -- President Krentz -- Kevin Krentz is the

presi dent of the Wsconsin Farm Bureau and a dairy farner.
He's here as a farner and as the president of the
Wsconsin FarmBureau. |'mhere to facilitate however |
can on behal f of one of our menber states. But | -- |I'm

only here to help.

So | think at this point I'll just say, go ahead,
Presi dent --
THE COURT: Well, let's mark his --

DR. CRYAN. Ch, yes.

THE COURT: Go ahead, sir. Let's mark it as an
exhibit for identification.

DR CRYAN. President Krentz has witten
testi nmony, and we would ask that it be marked for -- as an
exhibit. | don't know what the next nunber is.

MR HILL: 116.

THE COURT: So marked, Exhibit 116.

(Thereafter, Exhibit Nunmber 116 was narked

TALTY COURT REPORTERS, INC. 1574
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

for identification.)

DR. CRYAN. Thank you very much.

THE COURT: GCkay. M. Krentz, you may give your
st at enent .

Am | pronouncing your name correctly?

THE WTNESS: Correct. Yes. You are.

THE COURT: Proceed.

THE WTNESS: Again, ny nane is Kevin Krentz. |
amthe president of Wsconsin Farm Bureau, and along with
my wife Holly, we mlk 600 cows and run 1400 acres in
Berlin, Wsconsin. | purchased ny father's cows, 60 cows,
in 1994 and have been dairy farm ng since.

First, I want to thank USDA for agreeing to
hearing these proposals on Federal M|k Marketing O der
reform These changes are |ong overdue. M dwest farners
are in need of urgent reform and the proposals supported
by the Anerican Farm Bureau will go a long way to
restoring balance to a systemthat has noved away from
sust ai nably supporting producers.

W sconsin is Anerica's dairyland and, as such,
have seen sone of the greatest market fluctuations in the
country. While we can talk about Wsconsin's agriculture
di versity, the econony in Wsconsin, the agriculture
econony, is driven by the dairy sector.

Let's look at the dairy industry in Wsconsin. 1In
2018 the last tine the FarmBill was being debated and the
aver age- of was adopted, Wsconsin had roughly 8800 dairy
farms. At the beginning of 2023, there was about 6,000

TALTY COURT REPORTERS, INC. 1575
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

left. That's a | oss of about 30%

M|k margi ns have the | owest |evel since 2019, and
the catastrophic $4 level on dairy margin cover was al so
breached for the first tinme. Changes as a result of the
2018 Farm Bill have cost farners nationally al nost
$1 billion since May of 2020, not to nention inputs remain
hi gh and feed costs continue to be increased.

But let's bring that to a community level. A
nunber of years ago, | did analysis on ny expenses on ny
farm and | found that 62% of ny expenses on ny farmare
spent within a 15-mle radius of ny farm Miltiply that
by the 6,000 dairy farns in Wsconsin, and that's heavily
affected small communities across the state where those
doll ars are spent over and over.

Wiile the news of farnmers dunping mlk during the
pandem c, and nost recently earlier this sumer in Western
and Sout heast W sconsin, is disheartening, Wsconsin Farm
Bureau and American Farm Bureau are supporting several
changes that could positively inpact dairy farmners.

W sconsin Farm Bureau is proud to support the
follow ng provisions for reformfor Federal Oder:

Nunber one, the reformfor the dairy pricing
forrmul a novi ng back to the hi gher of as opposed to the
average of Class | nover. This change was nmade in the
2018 Farm Bill at the request of the stakehol ders. The
Class | nover was -- on the average of Cass Il or
Cass IV has been a terrible inpact for dairy farnmers and

dairy markets. Changes in the market could lead to
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simlar price msalignnments between the Cass IIl and
Cass IVin the near future, as cheese -- cheese-nuaking
capacity grows. This -- these changes are al so supported

by the Anerican Farm Bureau.

Nunmber two, reducing econom c incentives for
depool ing. Depooling has several negative inpacts for
farmers. In sone cases the manufacturers don't pay into
t he pool, taking noney out of the pockets of dairy
farmers. Even when manufacturers do pay the full class
price value to their depooled farners, that creates
w nners and | osers. Sone farners get nore, sone farners
get less for the sane product, which defeats the purpose
of Federal MIk Marketing Orders to assure farnmers in the
mar ket get roughly the sane price regardl ess of what the
use is. And this ultimately pits farnmer against farner.
It pits nei ghbor agai nst nei ghbor.

There's a higher chance of negative PPD producer
price differentials. Negative PPDs and depooling create
huge risk for farnmers who try to hedge on farnmer
contracts; that is, the relationship between future
settlenent prices and actual market blend prices is so
vol atile that it can increase in farner's risk rather than
manage it. This is penalizing farners for trying to do
the right thing to nanage their risk.

Many farners across the state use Dairy Revenue
Protection. And even if they -- even if the Dairy Revenue
Protection product is at class price during that nonth, a

| arge negative PPD will drastically throw that -- throw
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2023

that incone off for that producer. And | have heard
negative PPDs in Wsconsin of negative 7 to $9 across the
state, noving through 2020.

The 2018 FarmBill switched fromthe higher-of to
t he average-of plus $0.74, further exasperating the
di sruption and made m | k checks nore confusing. Leading
to anot her discussion that we need to have is mlk check
standardi zati on or transparency.

In 2020 al one, over 700 mllion was lost in the
revenue pool, partly due to the forrmula switch decreasing
the paynments many farners are receiving as well as
manuf act urers' depooling behavior. At first this
i mbal ance was |inked to COVID forces; however, the |osses
in pool value have continued into 2023 as Class IV prices
have becone a significant driver in the dairy market.

Curnul ative pool | osses have reached nearly
920 mllion since the forrmula went into effect in May of
'19.

The third, elimnating advanced prices of C ass |
mlk and Cass Il skimmlk. Under the current O ass |
and Cass Il pricing formul as, weighted averages dairy
product prices fromthe first two weeks of one nonth are
cal cul ated -- advanced prices used to price Class | and
Class Il products for the followi ng nonth. This
arrangenent creates a |long | ag between when the advanced
prices and the current prices are announced for the sane
nont h and neans that advanced prices can be based on

weekly data that is 25 to 40 days ol der, on average, than
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the basis of the current prices.

Thi s means when the market prices rally, current
pri ces can be nmuch higher than advanced prices, leading to
| ow and negative PPDs. This creates the opportunity to
depool mlk fromthe order to benefit froma non-pool ed
vol ume of the recent elevated prices without sharing the
value with the pool and further depress the PPD.

By renovi ng advanced pricing, all conmmodity prices
woul d be announced during the sanme nonth using the sane
data, renmoving any lag time within the pricing system
Conbining this adjustnment with the swtch back to the
hi gher-of Cass | nover would further reduce price spreads
that contribute to higher probability of handlers
depooling fromthe market pl ace.

El i m nati on of advanced pricing would not be
expected to have a substantial inpact on average C ass |
or overall producer prices, but it would increase average
uniformprices in the Federal M|k Marketing Orders
because periodic high manufacturing m |k val ues woul d not
be renoved through pooling.

Duri ng 2020, avoi di ng depooling would have
retained billions of dollars in the Federal MIk Marketing
Order pool, hel ping better maintain uniformprice anongst
producers rather than large differences between pool ed and
depooled mlk values. And with ny farmalone, it was
roughly $200, 000 from negative PPDs affecting nmy farm

| believe in fairness in pricing and transparency

in dairy pricing. Processors and producers both nust
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have -- both nust be profitable. But we have to ask
oursel ves, how many new farns have been created the | ast
coupl e of years? How many new dairy farns the | ast couple
of decades? W need a pricing systemthat works for dairy
farnmers and pays themfor the commodity they produce.
Wthout these reforns, we'll continue to see small farns

| eave and greater consolidation in the industry. These
priorities are not only in keeping wth Anerica's -- or
Wsconsin's dairyland heritage, but will benefit farns
across the order.

I n concl usion, these changes won't stop dairy
farnms from goi ng out of business, but in conbination with
t he proposals along with the possible FarmBill changes,
give dairy farners the best opportunity to mnimze their
risk. Wsconsin dairy farners aren't | ooking to put
processors out of business. |In fact, we need -- we need
producers and processors. These changes nake it at | east
possi bl e where we could find sone synmetry between the two
novi ng forward.

And | also look forward to working with USDA on
m | k check transparency down the road and buil di ng
standardi zation in that as well, as we build trust within
t he system between processors and producers noving
forward

Thank you.

CRCSS- EXAM NATI ON
BY DR CRYAN:
Q "' m Roger Cryan with the American Farm Bureau
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Federation. Thank you, President Krentz, for your
t esti nony.

Do you support all of AFBF s proposals and our
positions in support of other proposals, including four of
the five National M|k positions?

A. W do, and | do. W have a robust grassroots
policy process within the Farm Bureau, and many of our
dairy farnmers within Wsconsin have been part of that
process over the |last nunber of years, building a robust
policy that we can support everything that we have
proposed from AFBF.

Q And dairy farnmers |like you are very active in the
nmenber shi p and | eadership of Wsconsin Farm Bureau; is
that right?

A. Absol ut el y.

Q You attended the -- our forum the Farm Bureau
Federal M|k Marketing Order forumlast fall, and spoke,
in fact.

A. In Kansas City, yes.

Q And was it your understanding there was a pretty
hi gh consensus anong farners in support of a nunber of
t hi ngs, including the higher-of dass | fornula and
addr essi ng negative PPDs?

A. Yes. Yeah. That forum hel ped build consensus
anongst processors and producers.

Q You tal ked in your testinony about the variation
in prices anong producers within -- within our -- even

wi t hin the nei ghborhood. You even said it pitted nei ghbor
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versus neighbor in terns of price variation.
Could you talk about that a little bit, from your
experience?

A Absol utely. Wen we have producers within the
sane town, within the -- within the sane nei ghbor hood,
that are potentially selling to two different plants, and
they are -- they're producing the exact sane commodity,
but yet their prices could be vastly different because one
pl ant deci ded to depool and nove out of the nmarket and one
pl ant stayed as a pool ed product, so --

Q And that also -- as you al so tal ked about, inpacts
t hat has on ri sk managenent ?

A. Absolutely. That -- that is -- we have built a
systemthat dairy farnmers can protect thenselves with the
Dai ry Revenue Protection, and it has becone a significant
tool. But it takes fluctuations in the market to create
opportunity with that product. But the negative PPDs
drastically drop that at the final price for the mlk
check, for the -- for the profitability of that farm

Q Well, are there any other inpacts of depooling and
negati ve PPDs you want to share with us?

A. Well, again, | shared al nost 200,000 fromnmny farm
alone, and it -- it is not only farns across W sconsin,
across the orders, it is comunities that this drastically
affects, because those dollars are -- are spent over and
over wthin those communities.

Q O course.

|s there anything el se you would |ike to say?
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A | don't believe so.
Q Ckay. Well, thank you very nuch, sir
DR. CRYAN. |'mdone. Thank you.
THE COURT: Do we have questions for this w tness?
M . Rosenbaum
CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Krentz. M nane is Steve
Rosenbaum | represent the International Dairy Foods
Associ ation. Thank you for comng today to testify.
You in your testinony referenced the 2018 Farm
Bill that changed the -- what a | ot of people call the
Class | nmover. You know what | nmean when | refer to that?
A Yep.

Q And changed it fromthe higher-of Cass Ill or
Cass IV to instead the average-of Cass IIl and IV plus
$0. 74, correct?

A Correct.

Q s it your understanding that that change was

jointly proposed by both the dairy farnmer side and the

dairy processor side to Congress?

A As far froma dairy producer, | don't -- | don't
remenber having any say in that. As for -- froma
W sconsi n Farm Bureau standpoint, | do not recall having

participate in that discussion.
Q Ckay. Do you know whet her other dairy farner
associ ations, for exanple, sone of the other organi zations

here today, whether they were actively supporting that,
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along with the processor side?

A. | want to be careful on speaking on behal f of
sonmeone el se.

Q Ckay. You are just not sure one way or anot her
is that fair?

A Correct.

Q Ckay. And are you famliar with the proposal that
ny client, the International Dairy Foods Association, has
submtted for this hearing to change the Cass | nover?

A. Not in -- not in depth, but sone of it, yes.

Q Ckay. Do you -- do you know whether that -- |et
me strike that.

Your -- your concern is that there was a period in
2020 when had the Cass | nover been the old formula, it
woul d have returned a higher price than the formula that,
in fact, cane into effect in 2019, correct?

A. 2020 showed the significant portion of that, but
t hose negative PPDs continue even into 2023.

Q Are you aware that International Dairy Foods
Associ ation proposal is designed to ensure that dairy
farmers will never be paid I ess than they woul d have been

pai d had the higher-of been in place?

A. | guess | -- I'"mnot foll ow ng your exact
guesti on.
Q You wanted -- you want to be -- you feel like you

wer e under pai d because the fornula was no | onger the
hi gher-of, correct?
A Correct.
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Q And | take it you haven't exam ned whet her the
| DFA proposal would itself achieve the result of paying
dairy farnmers as nmuch as they woul d get under the
hi gher - of ?
A | -- no. Not fully. 1 have not dove into that.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further questions?
CRGOSS- EXAM NATI ON
BY MVR. M LTNER
Q Good norning, M. Krentz.
A. Good nor ni ng.
Q Ryan MIltner for Select M|k Producers.
| think during the conference in Kansas City we
spent some tine talking, if | recall.
A Ckay.
Q | want to ask about that -- that neeting that you
ref erenced.
| believe it was over three days that producers
nmet from around the country to tal k about these issues,
correct?
A Correct.
Q | wonder if you could share for USDA, if you can
t he consensus that was built around returning to the
hi gher - of ?
A Specifically with that, there was a -- the
majority of the roomnoved in that direction. That was
one of the major itens that we cane to consensus pretty

qui ckly.
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Q And of all the issues tal ked about, would you say
that that was one of the nost inportant, if not the nost
i nportant, discussion that was had?

A. That is one of the mgjor itens that have
essentially left dollars outside the farmagate, if you
wll. And, again, that's a nmajor concern of dairy farners
across the nation. And -- and, |ike you said, that was
one of the major itens that we cane to consensus in that
forumin Kansas City.

Q By the end of that neeting, do you recall if there
was any real opposition in the roomto returning to the
hi gher - of ?

A. Again, | can't speak for -- for any opposition.
But, again, the goal of that was to cone to a consensus.
Now, that's not necessarily unani nous, right.

Q Sure. Yeah. Consensus is not unani nous.

A Uh- huh.

Q Thank you.

Have you had a chance to review or are you
famliar with the three proposals in this hearing from
Sel ect M|k Producers?

A | have not dug deep into that.

(Court Reporter clarification.)

BY VR M LTNER:

Q When t he change was nmade to nove away from using
t he- hi gher of to the average-of Il and IV plus $0.74, |
understand you were -- as you had said to M. Rosenbaum

you weren't involved in those di scussions.
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Do you recall, though, when that change was nade
that the expectation anong the dairy producer conmunity
was that there would be no material econom c change to
your check fromthat?

A | -- | guess in 2018 | don't recall hearing that
speci fic discussion at that point, so --

Q Ckay. \Whet her through your role as Farm Bureau
president or just as a dairy farner, do you pretty
carefully track the class -- the individual class prices
nmonth to nont h?

A. | do. And | generally, especially with products
i ke Dairy Revenue Protection or buying -- using puts and
calls on the CVE, | amgenerally | ooking forward nine to

12 nonths, trying to protect nyself, trying to protect ny

busi ness, and locking -- trying to lock in a margin al ong
the way. Again, if -- if those -- if I"'mlocking in a
margin and -- and doing what | can to protect nyself and
nmy busi ness and sonet hi ng happens, |ike negative PPDs,

| arge negative PPDs, it drastically changes that neasure
in a short anount of tinme when that m |k production nonth

comes al ong.

2023

Q You al so spoke about how during 2020 the change to

the new Cass | nover had serious financial consequences
to farmers, correct?

A Correct.

Q Have you -- have you | ooked at what that
relati onship between Class IlIl and Cass IVis in the | ast

f ew nont hs?
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2023

A. PPDs, | -- are positive, at least at ny farm
They have been slightly positive, 30 -- | believe | ast
nmonth was $0. 36.

Q Have you | ooked to see whether the Cass | nover
woul d have been higher or lower than it is now for the
first day of August?

A. | have not. |I'mgoing to |let the econom st do
t hat .

Q Very good. Thanks for answering ny questions.

A. Thank you.

Seei ng none, Ms. Tayl or.
CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good norni ng.

A Good nor ni ng.

Q Thank you for comng today to testify.

A Thanks.

Q The Smal |l Busi ness Adm nistration defines for a
dairy farma small business as one that receives
7-point -- excuse me -- $3.75 mllion or less in gross
revenue a year, and that's on a whol e farm basis.

Wul d your farmneet that definition?

A Yes.

Q Ckay. And you answered sone questions to
M. MIltner about your risk managenent use.

Dd | catch it correctly that you -- when you are

| ooking to lock in a margin, you go out about nine to 12

THE COURT: Any further questions, other than AMS?
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nont hs when you are doing that?

A. | try to stay out that far, |ooking to protect
myself. Now, margin fluctuations, price of that product,
may dictate when -- when | pull the trigger if you wll
on -- on buying that product.

Q Ckay. And | don't think you nentioned this. Are
you a cooperative nenber or are you an i ndependent

shi pper?

2023

A. | used to be a cooperative, but that was purchased

by a private.
Q Ckay. | think you answered sone of ny questions
al ready in other people's questions.

On the second page of your statenent when you are
tal ki ng about the inpact of negative PPDs, nunber four
says, "At first, this inbalance was |inked to COvVID 19
forces, however the | osses in pool value have contri buted
(sic) through 2023 as Cass IV prices have becone the
driver of the dairy market."

| was wondering if you could expand what you nean
by that statenent.

A Again, in Wsconsin, we -- we produce -- 90% of
our mlk in -- 90-plus percent of our mlk in Wsconsin

goes into the cheese nmarket, so we're heavily reliant on

Class Ill and Cass IV. And noving fromthe higher-of to
t he average-of has -- has drastically changed those
calculations or that -- that -- that price comng to the

farm And as the Cass IVis a higher driver in that is

the -- has been nore of a differential in that.
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Q Ckay. And then towards the bottom of the page
when you are discussing elimnating advanced pricing, you
say, "It would not be expected to have a substanti al
i npact on average Class | or overall producer prices, but
it would increase the average uniform prices because
peri odi ¢ high manufacturing mlk val ues would not be
renmoved t hrough pooling."

| just would like you to, for the record -- |
think I know what you nean there but, for the record, kind
of explain what that statenent neans.

A. Agai n, keeping -- keeping the product in the pool,
so there's a -- a fair price across the board. And,
again, |'m speaking fromthe producer standpoint and the
dollars that essentially cone to the farmgate. And
that's where |I believe that the -- keeping the pool,
keepi ng the standardi zati on, disincentivizing depooling,
if you wll, is extrenely inportant.

Not all areas of the country, not all orders can
support a very stringent process of depooling, basically,
| engt heni ng out the days required when you are going
t hrough the depooling process. And so the --

di sincentivi zing the depooling process is extrenely

i nportant, so that way we can incentivize producers to
stay within the pool, bringing a standardi zation of
dollars to that farm gate.

Q Ckay. And so expanding on that a little bit,
would it be fair to say that if you elimnate advanced

pricing and Cass | was announced at the end of the nonth,
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1 just |ike manufacturing classes, then you woul d | essen the
2 chance of price inversions?

3 A. That's what | believe, yes.

4 Q Yeah.

5 You nentioned that your farm has |ost $200, 000

6 from negati ve PPDs.

7 Do you know what tinme period that was fronf®

8 A The majority of that is in 2020.

9 Q Ckay.
10 M5. TAYLOR: | think that's it for AVS. Thank you
11 SO nmuch
12 THE COURT: Redirect? No?
13 Let's offer the statenent into evidence. Any

14 objection to the adm ssion of Exhibit 116 into the record?

15 Seei ng none, the exhibit is admtted.

16 (Thereafter, Exhibit Nunmber 116

17 was received into evidence.)

18 THE COURT: Wth that, thank you for com ng.

19 THE WTNESS: Thank you, your Honor

20 THE COURT: You are excused.

21 It is 10:00 a.m W have been going for two

22 hours. |'msure everyone's ready for a break. Do we need

23 nore than ten mnutes? The reporter requests 15. Let's
24 return at 10:15.

25 (Wher eupon, a break was taken.)
26 THE COURT: Ckay. Back on the record.
27 Wtness Vitaliano has resuned the stand.
28 M nd you, you are still under oath.
TALTY COURT REPORTERS, INC. 1591
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THE W TNESS: Yes, SsSir
CROSS- EXAM NATI ON
BY VR M LTNER:
Q Good norning, Dr. Vitaliano.
A Good norning, M. MIltner.
Q We're starting a couple hours |ater than planned,
but we are starting, right?
A We are starting.
Q Al right. 1'mlooking at your witten statenent,

Exhibit 114, if | wote that down correctly, and I'm
| ooki ng at page 5.
Do you have it in front of you?

A Yes, | do.

Q Wth the fourth Iine down after your graph, you
wite, "Approximtely 90% of natural cheese produced in
the U S. is sold using the CVE 40-pound bl ock price as a
pricing index."

Can you expand on the record for that and how t he
bl ock price is used as an index to price cheese?

A Yes. As you know, the block and barrel cheese
forms, cheddar -- the only -- the only types of cheese
t hat have spot markets, and typically in the industry --
and we have other w tnesses that are very actively
i nvolved in those nmarkets, can explain further -- usually
dairy products are often priced with reference to an
actual spot nmarket for a simlar product and trade at a
prem umor a discount to the market price that's

established in the spot narket.
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So since -- again, since the only spot markets for
cheese are barrels and bl ocks, generally all cheese -- al
nat ural cheese that's produced are -- are priced, again,
with reference to one or -- one of those or the other with
a standard sort of prem um markup.

Q | f you were a manufacturer of, say, nozzarella
cheese, am| correct that the way you woul d i ndex your
nozzarella price off of cheddar would be to say, |'m going
to sell you ny nozzarella cheese, and the price will be
t he 40- pound bl ock price plus or mnus sone -- sone
factor?

A. That's ny understanding. But | would reconmend
that you also direct that question to the next wtness,

M. Darin Hanson. He represents a conpany that's one of
the | argest manufacturers of nozzarella cheese and can
give you a very definitive answer to that.

Q Thank you.

Do you know, or will one of National MIKk's
W t nesses know, to the extent which product cheese or
cheese products are priced off of barrels?

A Yes, | believe.

Q |s that sonething | should ask you about or one of
t he other w tnesses?

A. Well, you can, but | asked themthe sane question
and went through basically the varieties of cheese, you
know, which one -- you know, which of the two prices --
nozzarella, which price is Swss, things of that sort. So

|'d say probably you will get a nore definitive answer by
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either directing it to M. Hanson or M. Bower.

Q Thank you.

At the bottom of page 5, you discuss the
volatility of the block and barrel price spread. And I
believe it was yesterday, Sally Keefe testified about
volatility of Cass | costs and how it inpacted fluid
processors.

Do you recall her testinony on that?

A. Sonmewhat, yes.

Q Do you believe that the adoption of Proposal -- is
this Proposal 3, yes -- the adoption of Proposal 3 would
reduce the volatility in Class | prices as well?

A. It could. But don't forget, both -- both bl ock
and barrel prices are volatile. And so if Proposal 3 was
adopt ed, that would not necessarily -- | could not say
a priori that it would reduce the volatility of that price
seri es.

The point | was making in the volatility between
barrels and bl ocks is because they are both treated as --
as if it was a single product, that -- that -- you know,
whose prices were closely aligned, that this volatility,
you know, creates difficulties in establishing the
Class Ill price. That does not nean that the Cass II1
price itself would becone |ess volatile but that it would
becone less volatile with respect to the correlation
bet ween t he val ue of cheese and the value of the Class ||
price to producers.

Q Were you here at the hearing when Lynne MBride
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testified about Proposal 6? About nozzarella, adding
nozzarella to the survey?

A. | have been here for this hearing, but | don't
recall her particular testinony on that.

Q Have you heard from any National M|k nenbers or
anyone el se any concerns about thinness of the market for

40- pound bl ocks and whether that price alone is sufficient

to price Class I11?
A. We | ooked -- we had a discussion, for exanple,
about the -- if you want to call it thinness of the

market, for the price of butter, which basically the
reported vol unmes of butter conpared to the total

manuf actured butter is about 10% W | ooked at ways,

i ncluding a proposal here, to add unsalted butter to that.

Qur conclusion as a task force was that the
i nportance of securing greater volunes is not
insignificant, but adding -- adding an inappropriate
product, a product that is not truly the -- you know, the
resi dual commodity product, to the fornulas for the pure
sake of increasing the volune is not necessarily a good
trade-off.

And so we are proposing that while, yes, indeed,
elimnating barrel cheese would elimnate sonme volune, it
woul d not create a thin market situation when you | ook
particularly conpared to butter, when including barrels,
as we -- as | testified yesterday, would clearly overstate
the i nportance of barrel cheese in establishing the

proper -- the proper value of Cass Ill products -- of
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Cass Il mlk.

Q Are any of National MIk's witnesses particularly
well suited to discuss that issue about whether the
40- pound bl ock CME market is sufficient?

A | think all of our w tnesses on Proposal 3 are
prepared to discuss that in their testinony, yes.

Q Are you famliar with the types of whey that cone
fromthe manufacturing of 40-pound bl ocks and 500- pound
barrel s?

A In a general sense. |I'mnot a -- an expert in
dai ry processing.

Q Are you aware that the whey stream or the whey
that cones off of those products is different in a
mat eri al respect?

A. Yes. |I'maware that the whey stream com ng from
barrel cheese production is uncolored, if you call it by
virgin whey | think is the term and that | have heard
that that has a premumvalue in the growi ng market for
nutritional products, particularly for protein, enhanced
whey, whey protein concentrate and the |ike.

But those are marketed to audi ences that do not
like to see sonething on the | abel called, say,
unbl eached -- or bl eached whey, which is ny -- ny
understanding is the use of whey from bl ock cheese
production, particularly in, you know, maybe the Upper
M dwest where there's coloring in the whey, to nmake it
suitable for use in sone of those products that col or has

to be taken out. But -- but | can't -- | can't give you
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very nmuch quantitative information on that, though.

Q Have you -- do you know if any of the Nationa
MIk task force or any of its nmenbers have -- have
di scussed whether that white whey or virgin whey is
actually a target product for a manufacturer and that the
500- pound barrel is a byproduct of producing white whey?

A. | have heard that, and | have heard that with the
growi ng i nportance of whey, which used to be a byproduct,
there are sone cheese operations where the whey product is
consi dered the chief val ue added product, including --
have heard that for barrels, and the cheese becones the
comodity -- | wouldn't call it co-product, | would call
it -- but I -- | do not have information on the actual,
you know, price prem umthat that uncol ored whey could
deliver for barrel manufacturers, for exanple.

Q As an econom st, would you agree that if a
byproduct were produced in sufficient -- in a quantity
greater than the market demands, and then placed for sale,
it would depress the value of the sales price of that
commodity as received on the market?

A In general, when there's an oversupply of any
product, conpared to the demand for that, the market wll
adjust for the lower price until the market clears.

Q And if 500-pound barrels were, in fact, in
oversupply, and the market for 40-pound cheddar and
500- pound cheddar were not substitutes, would that help to
explain the grow ng divergence between those two prices on

t he nar ket ?
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A. It could. |If they were not perfect substitutes
for each other, the supply and demand situation in those
two different markets and the resultant prices would
not -- the technical termis arbitrage where one product
could nove into the other market as a substitute.

| would -- | would | ook at the growing volatility
of the spread between bl ock and barrel price and say there
must be sone of that in there, as well as perhaps the
difference in virgin -- in the whey -- quality of the whey
streans, the value of the whey streans, which has resulted
in a recent average of $0.12 per pound difference in the
noi st ure-adj usted prices of barrels and bl ocks conpared to
the $0.03 historical one.

Q Thank you. | have one nore question, or maybe a
coupl e of questions on the sane topic.

Have you | ooked at or do you track the vol une of
processed cheese sales in the U S. ?

A. No, | have not -- | have not -- | have tracked
that in the past, particularly at a tinme when | think USDA
used to report nore data on that. But ny understanding is
t hat processed cheese sales are not increasing as nmuch as
nat ural cheese sal es.

Q And is it -- and | forget if it is in your
testinmony, and | don't want to waste our tinme |ooking for
it. But are 500-pound barrels the primary source of the
cheese used to manufacture processed cheese?

A. | believe so. But, again, we have ot her w tnesses

to foll ow who would very definitively be able to answer
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t hat questi on.
Q "1l save the rest of ny questions for those
Wi t nesses t hen.
MR. M LTNER  Thank you.
THE COURT: Further questions? Oher than AMS?
M . Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Dr. Vitaliano, | want to follow up on sone
guesti ons asked about your statenent on page 5 of your
testinony here in Exhibit 114 that approximtely 90% of
natural cheese product produced in the United States is
sold use the CVE 40-bl ock price as a pricing index. GCkay?

A Uh- huh.

Q So | take it what you are describing here are the
private contracts between the cheddar cheese manuf acturer
and its custoner; is that correct?

A. Presumably it would be private contracts, but it
coul d be open spot transactions as well.

Q Do you actually have access to the terns of those
private contracts?

A. No, | do not.

Q And are all cheddar cheese manufacturers nenbers
of co-ops that are part of National MIk Producers
Feder ati on?

A We have -- National M|k Producers Federation

nmenbership | believe processes -- produces a significant
proportion of the cheddar cheese, but |I'msure they -- you
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know, there are private cheddar cheese manufacturers that
are not cooperatives and, therefore, not even eligible for
nmenbership in the federation.

Q | take it this 90% nunber is an estimte, not
actual ly based upon --

A Ch, vyes.

Q Let me finish -- let ne start the question again
just so the reporter can get it down.

The 90% is an estimate, not sonething that's

cal cul ated based upon actual underlying data?

A. It is an estimate based upon USDA Nati onal

Agriculture Statistic Service data on the production of

cheese in the United States by -- natural cheese by
variety.
Q But in terns of what -- I"mfocusing sinply on the

guestion as to whether the CMVE 40-bl ock price is used as
the pricing index for the sale of that. You don't have
any access to any underlying data that would result in
t hat 90% - -
A. | did not do a survey of actual contracts.
Q Ckay. | take it you have read the testinony of
M . Hanson?
A Yes.
MR. ROSENBAUM | f | could approach the w tness,
your Honor.
THE COURT: Yes.
BY MR ROSENBAUM
Q This is National MIk Producer Federation
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Exhibit 7. O course, M. Hanson hinself wll be a

Wi tness, but | just wanted to ask you about sonething that
appears on page 8 of his testinony. And so this is
National M|k Producer Federation Exhibit 7, which wll
doubt | essly be given a Hearing Exhibit nunber |ater.

And if you | ook at page 8, he says, "In ny ex-" --
well, "In ny experience at Forenpost and ot her conpani es,
at least 75% of natural commobdity cheese sold in the U S
uses the CME 40-pound bl ock cheddar cheese price as a
pricing index."

Do you see that?

A Yes.

Q Now, | read that sentence to be describing the
exact same thing you are describing in your testinony on
page 5, except that his nunber is 75%-- or | should be
clear -- at least 75% and your nunber is 90%

Am 1 right that you are both describing the sane

t hi ng?
A. Roughl y, yes.
Q Ckay.
A Hi s characterization is at least 75% mne is

approxi mately 90%
Q And of the two of you, which of you is nore
involved in the actual market?
A. M. Hanson is. You will need to question himon
his estimte.
Q Ckay.
MR. ROSENBAUM That's all | have, your Honor.
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THE COURT: | don't see any need to mark that
exhibit just used with that witness for identification
now. | think the designation of the exhibit as NWPF-7 at
the top right-hand corner is good enough for now

Thank you, M. Rosenbaum

MR. ROSENBAUM  Thank you, your Honor.

THE COURT: Any further exam nation of this
Wi t ness ot her than AMS?

CRGOSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan for American Farm Bureau Federati on.

Hel | o, Peter.

A. Good norni ng, Roger.

Q It's great to see you, as al ways.

A Li kew se.

Q So you -- you enphasi ze that 500-pound barrels
are -- are not a substitute for 40-pound bl ocks.

A. I ncreasingly, yes. That's --

Q Are 640-pound bl ocks econom ¢ substitutes, or use

substitutes, for 40-pound bl ocks?

A |"mnot that famliar with 640-pound bl ocks. |
woul d recommend that you direct that question to our --

Q Ckay.

A. -- followng witnesses that are actively invol ved

in the cheese business.
Q Ckay. | will.
DR. CRYAN. Thank you.
THE COURT: Anyone el se ot her than AMS?
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Your w tness, M. Tayl or.
CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q | wanted to start just going through a coupl e of
the statenents that you nmade in your testinony. |'m going
to start on page 5 towards the bottom

In the mddle of that paragraph you have a
sentence that reads, "Since 2017, however, the
significantly wi der and increasingly volatile block-barrel
price spread has caused instability in the cheese nmarket."

| wonder if you could el aborate on what you nean
t here.

A | was primarily referring to it created volatility
in the transm ssion of basically information fromthe
cheese market transl ated through the Federal Order product
price formulas, to an appropriate value for the Cass Il
price. That's -- that was ny primarily reference.

Q Ckay. M other -- I'lIl get into sone other
guestions, but | just wanted to go through just sone
statenments in your testinony.

On the next page, towards the bottom you talk
about how elimnating barrels would still provide an
adequat e volunme for price discovery purposes for cheese.

| was wondering if you could expand on that and
define, you know, what is -- what woul d you consi der

adequat e.
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A. Well, | -- to a great extent, | use the benchmark
of the butter price, which we discussed extensively, and
we had advocates on our task force for seeking ways to
expand the volune of butter in the survey, particularly
| ooki ng at addi ng unsalted butter.

And those of us -- those of our task force who
were very involved in butter production and marketi ng
i ndi cated that that was not appropriate, we wll testify
|ater to that extent. And they did not express as active
users of, you know, butter markets, spot nmarkets futures,
and active followers of the NDPSR, and its role in
establishing the butterfat price, they basically concl uded
t hat even, you know, the 9% was not a -- an issue in terns
of its -- the appropriateness of that volune of butter to
establish the inportant value of butterfat in the Federal
Order pricing formul as.

So to that extent we | ooked at -- effectively
consi dered, you know, 10% or so adequate volune as |ong as
it was properly constructed. And the nunbers we | ooked at
i ndi cated that block cheese by itself would represent
about 16% of the natural cheddar cheese production, and
therefore, we could -- that there would still be adequate
vol ume with blocks only in the fornmula.

Yes, we would | ose sone volune. W do -- National
M| k does not dispute that nore volune is better than | ess
volunme in the survey. But -- but there is a trade-off.
|f you by -- if you seek to achieve nore volunme in the

survey by including inappropriate products, that trade-off
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IS a negative one.

The point we're nmaking in that connection is that
at the tinme of Federal O der Reform the behavior of
barrels and bl ock prices nmade it appropriate to include
both in the weighted average formas in the fornula.

But goi ng back to our overarching premse for
everything we -- behind our proposals of this hearing, the
structure of the dairy industry has changed. What may
have been very appropriate at the tine of Federal Oder
Reform and for years after that, in many cases has becone
I nappropri ate because the industry has changed and the
fornmul as have not. And the inclusion of barrel cheese,
whi ch we woul d concede woul d have been appropri at e,
because it was not disruptive up until through 2016, is
now i nappropri ate because the industry has changed and
barrel s and bl ocks have becone two different markets.

Q Ckay. And that kind of |eads nme to nmy next
guestion then. You talk about how including barrels
currently has led to disorderly marketing conditions.

And other than the price volatility that you have
di scussed, you know, what are the other disorderly market
conditions that you are speaking of ?

A. Primarily the volatility, but that on average, not
only -- if you go back to Figure 1, not only have bl ock
and barrel prices becone very volatile in ternms of the
spread between the two of them but the -- the
establ i shnment of an average $0. 12 difference in recent

years conpared to the assuned $0.03 difference has created
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di sorderly marketing in that it has resulted in dairy
farmers being underpaid for the value of their mlk that
is used to produce cheese conpared to the assunptions that
underlie the inclusion of barrel cheese in the fornmula in
the first place.

Q Ckay. So | think you touched on this yesterday,
but I don't quite renmenber the whol e answer then.

On that Iine of how the survey doesn't properly
represent how their mlk is used in cheese, and you
estimate that 90%is used in blocks or priced off bl ocks,
and 10% t hen woul d be barrels; is that correct?

A Yes.

Q So how cone we wouldn't just | ook to weight
differently with the prices in the survey rather than just
elimnate a product to begin wth?

A The task force, the National M|k task force
- if the nunber

was 10% or sonething -- you know, sonething -- you know, a

considered that as an option but chose to

significant majority, given the inportance, if you | ooked
at the other formulas of having a single product, why not
just elimnate the barrels altogether. That was the

choi ce.

Q Ckay. So you did discuss about how during reform
USDA nade the assunption that bl ocks and barrels were
simlar; hence, they both were included with the $0.03 on
barrels, and they are different now.

And so what nmakes them different?

A. | would defer that -- | would reserve that
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guestion for our upcom ng experts who are actively
i nvol ved in the cheese business.

Q Ckay. And then -- and maybe these questions wll
be better served for another witness, but I'll just ask
you and you can |let nme know.

So, you know, the purpose of our end product
pricing programnow, and as stated in our reform decision,
that the products we survey are the bulk comodity
whol esal e products.

How woul d you define a bulk commodity whol esal e
pr oduct ?

A. A bul k commodity whol esal e product -- and this is
not a professional definition -- would be -- a conmmodity
product woul d be sort of the product of last -- what
product woul d you produce, say -- it's alittle sinpler
with butter. Wat type of -- what product would you
produce if you had extra creamthat really couldn't go
anywhere el se? Wat would be the | ast market short of
dunpi ng where you coul d put excess cream when nobody el se
would -- what's the | ast one that woul d take your product?
It would be producing standard 80% salted butter because
there's adequate -- always adequate capacity for that.

Simlar, with cheese, where would you send your
cheese m |k, what would you produce, if you had extra
cheese mlk and you couldn't find a hone for it anywhere
else? It would be an undifferentiated non-val ue-added
product, which are usually produced by contractual

agreenments. It would be sort of the undifferentiated, the
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nost basi c product that, again, would be -- | would use
the termresidual product, where -- where would you --
where is the last resort where you could put your extra
m |k or dairy conponent?
And bul k would nmean it's not specially packaged.
It would be in the standard packagi ng, which in the case
of cheese is 40-pound bl ocks or -- yeah, basically -- you
know, 40-pound bl ocks is kind of -- would be the basic
comodi ty product in cheese.

Q So then it's National MIk's position that barre
cheese doesn't represent a bul k commodity whol esal e
product anynore, it is not a place of |ast resort?

A. | woul d defer that question to our w tnesses that

are nore -- very far nore experienced in the cheese

markets than | am

Q Ckay. | think I have nore questions for your
further wtnesses, but | will ask one.
The | ast question is, | know we're getting into
makes and yields eventually. But if National -- if USDA

does decide to adopt your proposal and elimnate barrels,
then would the followon to that be nmaking sure that the
makes and yields in the fornmulas also only reflect blocks
and not barrels production?
A. Yes, that woul d be appropriate.
Q | think that's it.
M5. TAYLOR: Thank you.
THE COURT: Redirect?

O do we have re-cross? Re-cross.
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DR. CRYAN. Yes. This is in response to
Ms. Taylor's questions.

THE COURT: Ckay.

RECROSS- EXAM NATI ON
BY DR CRYAN:

Q Ms. Tayl or asked you about why the markets are
separate, and at one tinme they weren't. And let nme offer
you a hypothetical and let nme -- and tell nme if you think
t hat nakes econom c sense.

It's -- if in 2000 there was substantial slack
capacity to produce both bl ocks and barrels, then there --
and there was an opportunity to nove mlk fromone
production line to another to neet demands, woul d that
tend to allow the prices to -- to be closer together and

make the narkets look simlar?

A This is just an econom c answer.
Q Yes.
A. | f there's adequate arbitrage capacity or

capabilities, then you woul d expect there would be sone
price equivalent -- equilibrating, that they would be
cl oser together.

Q And if -- and if you had a situation, say, again
hypot hetically, 20 years |later where bl ock and barrel
plants were running at full capacity w thout slack to nove
mlk fromone to the other, would that tend to lead to
separate market prices?

A. If they were -- if they were different capacity

situations in different nmarkets, yes, that could explain
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price differences.
Q Very good. Thank you

DR. CRYAN. Thank you very much.

THE COURT: Redirect?

M5. HANCOCK: Thank you, your Honor. W have no
further questions. W'd nove to admt Exhibit 114.

THE COURT: Seeing no objections, Exhibit 114's
admtted into the record.

(Thereafter, Exhibit Nunmber 114 was received

i nto evidence.)

THE COURT: Thank you.

MS. HANCOCK: Your Honor, our next witness is
Darin Hanson. It is alnbst 11:00. |[|'mnot sure what you
were thinking for the -- if we're still going to do an
extended | unch hour, when you would like to start it, but

we and probably get the direct in.

THE COURT: Ckay. But -- I'msorry, M. Taylor?
M5. TAYLOR. \Whatever you all deci de.
THE COURT: Yeah. kay. | did -- | forget what |

rul ed before. Wat did we decide? W're going to go with
this witness and bring up Dr. Kaiser after lunch; is
that -- okay. | don't trust nmy own nenory here.
Al right. Yes. Let's -- and as far as an
extended | unch, does that help you all, M. English,
M . Rosenbaunf Your previous objections are noted and --
MR, ENGLI SH: W thout waiving the previous

obj ection, | thought the conversation -- and having
consulted with our team-- a two-hour lunch really is
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inportant. But | do think we can get this direct done. |
don't think we need |unch now. And, in fact, | don't
think 1'"'mready to do that. So I think -- | think it
makes sense to do the direct.
THE COURT: M. H I, did you want to say
sonet hi ng?
MR, HLL: Yeah. |If it's fine with M. English
and M. Rosenbaum we're fine with it too.
THE COURT: If it's fine with you all, then it's
fine with ne. Yes, by consensus, with the previous
obj ections noted and continuing forth in the future, we'll
take this witness, whose nane | have already forgotten.
"' msorry.
Pl ease rai se your right hand.
DARI N HANSON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Ms. Hancock, it's your wtness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Hanson. Can you state and spell
your nane for the record, please?
A Darin Hanson, D-A-RI-N, HA-N-S-ON.
Q Thank you.
Wul d you provide your mailing address, please?
A. Yes. 8401 G eenway Boul evard, Suite 600,
M ddl et on, W sconsin, 53562.
Q Thank you.
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And where were you enpl oyed?

A At Forenost Farnms USA.

Q What's your role there?

A. | am senior vice president of supply chain and
ri sk managenent.

Q What falls within the scope of your
responsibilities at Forenost?

A Everything related to procurenment and | ogistics
and war ehousing of all direct materials, including all
mlk materials, balancing mlk, all the risk managenent,
and working with our commercial teamon risk nanagenent

and pricing prograns.

Q How | ong have you been at -- in this position at
For enost ?

A Thi s position has grown over the past five years
since | have been at Forenost and -- but | have al ways

been in that risk nmanagenent and m | k procurenment nenber
relations role.
Q How | ong have you worked in the industry?

A 20 years.

Q And what are the various roles that you have held

in the industry?

A. | started at Pillsbury as a conmodity anal yst

where we | ooked at risk managenent strategies, procurenment

strategies. And then at General MIIs, | was procurenent
manager for dairy products, including cheese and powders.
Then at Land O Lakes, | was a procurenent nanager, and

then director for dairy products, including cheese and
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powders, and working very closely with the business teans
on ri sk managenent and pricing prograns. And then noved
to Forenost Farns in simlar types of roles as we
di scussed.

Q And what about your educational background?

A | have a Bachel or's degree from Drake University
in econonmics, a Master's degree fromthe University of
M nnesota, and an applied econom cs and an MBA fromthe
Uni versity of Chicago.

Q Your first Master's degree, what was that in?

A. Appl i ed econom cs.

Q Ckay. Applied economics. Thank you

M5. HANCOCK: Your Honor, | would offer M. Hanson
as an expert in procurenent, risk managenent, and
agricul tural econom cs.

THE COURT: | so find.

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q M . Hanson, did you prepare testinony on behalf
the National MIlk's barrel elimnation proposal?

A Yes.

Q And is that what we have identified as Exhibit
NVPF- 77?

A Yes.

M5. HANCOCK: Ckay. Your Honor, | believe we're
on Exhibit 117. Is it okay if we mark NVPF-7 for
identification purposes as Exhibit 1177

THE COURT: So mar ked.

TALTY COURT REPORTERS, INC. 1613
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

(Thereafter, Exhibit Nunber 117 was narked
for identification.)
M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q M. Hanson, would you go ahead and offer your
testi nony?

A. Yes, thank you. And thank you for the opportunity
to testify today. | will skip through ny bio and go right
down to the Forenost profile since we have gone through ny
bi o.

Q And | just --

A Uh- huh.

Q -- maybe, proactively, I'd ask you to read slowy
as wel | .

A Sur e.

Forenost is a large dairy cooperative
headquartered in M ddl eton, Wsconsin. Qur 850 nmenbers
produce 6.2 billion pounds of mlk annually and are
| ocated in Wsconsin, Mchigan, lowa, M nnesota, |ndiana,
Chio, and Illinois.

The cooperative has all sizes of dairy farmng
operations, ranging fromless than 50 cows to nore than
10, 000. Forenost is a | arge manufacturer of cheese,
producing 500 mllion pounds annually. O that vol une,
350 mllion pounds is soft Italian style cheeses, naking
Forenost one of the top manufacturers of Italian cheeses
in the US.

Forenost has eight plants in its dairy
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manuf act uri ng network. These include three Italian cheese
manuf acturing plants, two cheddar type nanufacturing

pl ants, and one butter manufacturing plant, all located in
Wsconsin. In addition, there are two m |k separation
facilities in Mchigan and W sconsi n.

Forenost processes two-thirds of its nenber mlk
into its own products and narkets one-third of the
remaining mlk. Forenost sells cheese in various sizes to
converters, foodservice, and retail custoners who
i ncorporate our cheese into their finished products.

In all cases, Forenbst’s cheese is priced using a
cheese market price index, which transfers market price
risk fromForenpst to its custoners. Sone custoners have
chosen to engage in risk managenent activities, such as
cheese and m |k hedge pricing to help offset their price
risk.

In recent years, dairy producers in the Federa
M|k Marketing Orders have been adversely inpacted by
fundanental pricing changes in the cheddar cheese narket.
Commodity cheese prices in the US are primarily indexed on
two prices series, the 40-pound bl ock cheddar price and
t he 500- pound barrel cheddar price.

Prior to 2017, these markets were highly
correlated with an annual average spread of about a penny
per pound. This is NDPSR bl ock higher than NDPSR barrel .
As a result of this strong correlation, both price series
were incorporated into the protein price fornmula used in

the Class Il mlk price calculation through weekly
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surveys of both sellers and buyers.

Federal Order pricing is designed to provide dairy
producers with a fair price for their mlk based on the
val ue of dairy products manufactured by processors.
However, since 2017, the spread between the NDPSR 40- pound
bl ock price and the NDPSR 500- pound barrel price has
expanded significantly with the block price exceeding the
barrel price by as nmuch as $0.27 per pound on an annual
basi s.

As a result, the Cass IlIl mlIk price has been
under val ued because the proportion of barrel cheese used
in the protein calculation is significantly overstated
relative to the total volune of commopdity cheese priced
using the barrel cheese market as an index.

Most commodity cheese in the US, whether that be
Italian or cheddar, is priced using the block market as an
i ndex. The CME 40-pound bl ock cheddar cheese price is the
driver of the NDPSR bl ock cheddar cheese price. Barre
cheese has been selling at a significant discount as
conpared to bl ock cheese over the past five years, and the
resulting inpact on the Cass IIl price calculation has
cost dairy producers around $2 billion since 2017.

Table 1 shows the spread inpact to dairy producer
revenue on reported Class Ill and Cass | volunme. This
actual ly understates the revenue inpact to dairy producers
because a significant anmount of depooling of Class Il
vol ume occurred in 2020 and 2021 which is not included in

the inpact calculation. |[If this volune was included, the
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I npact would be significantly higher.

Federal Order pricing has historically al so
ensured consi stent and predi ctabl e earnings for processors
of dairy products, which includes dairy cooperatives.
| deal Iy, the cost of mlk incurred by a processor is based
on the revenue generated fromthe sale of m |k products
m nus the cost to manufacture the products. The cost
credited back to processors is referred to as the
Make Al | owance.

When a single price series is used to calculate a
conponent price, the cost of mlk wll be highly
correlated with the prices of the finished product.
However, because the Class IIl protein price is based on
reported prices received fromthe sale of both bl ock and
barrel prices, processor profitability will fluctuate if
t he spread between bl ock and barrel prices is highly
vari abl e.

Si nce 2017, the price spread between bl ocks and
barrel s has been extrenely variable, resulting in earnings
vol atility for processors. Barrel cheese nmanufacturers
have been paying high mlk costs relative to the prices
recei ved for barrel cheese. Block cheese manufacturers
have faced financial uncertainty when the price spread
shifts dramatically over tine.

The Cass Il mlIk price in the Federal Orders is
derived from cal cul ations of protein, butterfat, and other
solid conponent prices. The protein conponent price uses

two cheddar cheese survey price series subnmtted by
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manuf acturers through the Dairy Product Mandatory
Reporting System and reported in the weekly National Dairy
Products Sal es Report.

The price series used are the 40-pound nunber 2
yel | ow cheddar bl ock price and the 500-pound barre
cheddar cheese price. The total cheese price used in the
protein calculation is the vol une-wei ghted average of the
NDPSR bl ock and barrel prices, adding $0.03 per pound to
t he noi sture-adjusted barrel price.

Survey reported volune of cheddar prices was 34%
of total cheddar cheese produced in the U S. in 2022.

Bl ock prices represented 16% of total cheddar production
and barrels represented 18% Renoving the barrel price
series fromthe Cass Ill calculation would result in

40- pound bl ock representing all U S. cheddar cheese
production at that 16%level. Wile seemngly a small
percentage, it would still be higher than the butter
counterpart. The NDPSR butter represents just 9% of total
U.S. butter production.

During Federal Order Reform USDA proposed and
| at er adopted the inclusion of the 500-pound barrel
cheddar cheese price in the Cass IlIl protein price
formul a because bl ock cheddar cheese prices and barrel
cheddar cheese prices were highly correlated. Including
barrel cheese al so boosted overall cheddar cheese vol une
in the survey for pricing calculation purposes. This
i ncreased the sanple size by 150% according to the
original 1999 USDA justification for Federal Order Reform
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The barrel cheddar cheese prices were then adjusted by
$0. 03 per pound and adjusted for mpisture to arrive at a
synt heti c 40- pound bl ock-equi val ent price.

Wth the price spread between bl ocks and barrels
becom ng |l ess predictable with a |arger difference in
sw ng, barrel cheese can no | onger be used to represent a
synt heti c 40-pound bl ock equivalent price. Its inclusion
in the Class IIl protein price calculation is not
appropriate. The benefit of having a | arger sanple size
is outwei ghed by the distortion caused by a volatile
bl ock-barrel price spread.

Bl ock and cheddar prices reported -- reported
vol unmes captured in the NDPSR have remained fairly
consi stent over the past ten years with barrel vol unes
bei ng slightly higher than bl ocks over the past three
years.

| f you | ook at Table 3, in 2022 bl ocks represented
48% of reported prices -- reported volunme, and barrels
represented 52%

From 2000 to 2016, the price spread between NDPSR
40- pound bl ock cheddar cheese and 500- pound barrel cheddar
cheese annual ly averaged a plus $0.01 per pound with a
range of mnus $0.01 per pound to a positive $0.03 per
pound. The high correlation and tight spread between
bl ock and barrel cheese prices dimnished significantly
from 2017 through 2022. The annual average price spread
of NDPSR bl ock cheese prices over NDPSR barrel cheese

prices during the five period (sic) was plus $0.11 per
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pound, with an annual average range of plus $0.01 per
pound to a high of $0.27 per pound. The highest nmonthly
spread during this period was plus $0.61 per pound, but
t he | owest was m nus $0.20 per pound.

Total U.S. cheese production in 2021 was
13.8 billion pounds, with cheddar cheese representing
3.9 billion pounds, or 29% of total cheese production.
Total barrel cheese production capacity in the U S. is
estimated to be 1.2 billion pounds annually, which is only
9% of total comodity cheese production. Breaking out
barrel production capacity fromall cheddar cheese
production | eaves 2.7 billion pounds of block cheddar in
the form of 40-pound bl ock and 640- pound bl ocks.

The CME 40- pound cheddar bl ock price is used as a
pricing index for nost of the cheese sold in the U S.,
whether it's selling 40-pound bl ock cheddar, 640-pound
bl ock cheddar, nobzzarella, other American cheese, such as
Col by and Jack, or other styles such as parnmesan and
Hi spani c cheeses. The 40-pound bl ock cheddar nmarket is
typically used as an index for the cheese selling price.

In nmy experience at Forenost and ot her conpani es,
at | east 75% of natural cheese sold in the U S. uses the
CME 40- pound bl ock cheddar cheese price as its pricing
I ndex.

From Tabl e 5, barrel cheddar prices only
represents -- barrel cheddar cheese represents only 9% of
natural cheese manufactured in the U S. The CME 500- pound

barrel cheese price is used as an index to price npst
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barrel cheese, and processed cheese products, but is not
often used to price other forns of natural cheese. 1In ny
experience, the CVE barrel cheese price is used to price
only around 9% of total U S. natural cheese and the other
cheese categories use the block market as a pricing index.

In conclusion, the increasingly volatile
rel ati onshi p between the 40-pound bl ock cheddar cheese
price and the 500-pound barrel cheese price over the past
five years has negatively inpact both dairy producers and
cheese processors.

Hi storically, using both block cheese and barrel
cheese prices in the dass IIll pricing fornula was
feasi ble and wi dely accepted because the rel ati onshi p was
consi stent over tinme and barrel prices did not have an
adverse and di sproportionate effect on the Class Il mlk
price cal cul ation.

However, since 2017, the price spread has w dened
and becone | ess predictable, nore volatile, and nore
di sparate fromnonth to nonth. The tw fornms of cheddar
cheese are not interchangeabl e products and have devel oped
into different and distinct markets.

I ncl udi ng barrel cheese prices in the Cass III
formul a reduces revenue for dairy producers because
barrels overrepresent the volune of total U S. cheese
production that uses the barrel price series as a price
i ndex.

Elimnating the barrel price series fromthe

Class Ill price calculation will reduce financi al
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uncertainty for processors, including cooperatives, where
cheese prices are not reflective of actual market
conditions and could result in shifts to where both bl ocks
and barrel processors use a block market as a pricing

I ndex.

Price risk managenent opportunities for processors
wi | | be enhanced because there are no barrel market
futures or options avail able today, and existing risk
managenent tools, such as Class |Ill, cheese bl ock and
barrel futures, will be nore efficient to price custoners
and manage i nput cost ri sk.

National MIk strongly recomends elimnating the
barrel cheddar cheese price fromthe Cass IIl price
cal cul ati on.

Forenost thanks the USDA for the opportunity to
testify on this critical Federal Order Reformtopic.

Q Thank you, M. Hanson. | just have a few
guestions | just want to expand on in your testinony.

I n your testinony, on page 2, you tal k about how
the market has -- for barrels has changed, or at |east the
price spread for barrels, and the 40-pound bl ock of
cheddar has changed since 2017. And we have heard sone
guestions yesterday where barrel elimnation had been
tal ked about in order reformin 2000 -- or in the late
1990s, and then again in 2008 there was anot her
opportunity for tal king about renoving barrels fromthe
pricing.

"' mwondering if you could expand a little bit
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nore on what actually changed in 2017 and how t hat
differed fromthe historical tinme franes in 2008 and 2000.

A. | think during that tinme you saw a lot of -- you
saw an increase in barrel production capacity around that
2017 tinme period, and so | think there was sone
overcapacity in the industry at that tinme that started
causing barrel prices to drop versus block. But then
you' ve seen sonme contraction in barrel capacity, and then
you' ve seen barrel prices junp up versus bl ock. But
overall, you just -- you saw an i nbal ance between bl ock
capacity and barrel capacity that was driving a | ot of
that volatility.

Q And | think we heard a little bit when we were
talking wth Dr. Vitaliano about the market-clearing
nature of the barrel -- of barrels.

Can you tal k about that?

A. Yeah. | think every -- every manufacturer has its
own plant network where they have to bal ance and have
bal ancing | evers to nmake sure that they are nmaking product
out of mlk. | nean, for Forenobst, for exanple, we nake
40- pound bl ocks, we make 640-pound bl ocks, and we nake
nozzarell a.

| f we have too nuch m |k because m | k production
is up, or if we have | ower demand, we nmay have to bal ance
40- pound bl ocks in the spot market. O if we have --
don't have orders for 640s, we may have to bal ance
640- pound blocks. O we -- it mght be the sane with

nozzarell a too where we have to nake nozzarell a cheese and
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put that on the spot market.
So it's not just like barrels are the bal anci ng
| ever in the industry and -- and the place of |ast resort.
| think, every -- every manufacturing conpany has to
bal ance within their own networKk.

Q So woul d you consider barrels today to be a narket
demand product than a residual or narket-clearing product?

A. |"d consider them a demand product. | nean,
there's a demand for barrel cheese going into processed
cheese.

Q And then | think you m ght have said this, but
just to nake sure that the record is clear on this. Is it
a product of last resort?

A. | nean, it's -- it's going to really depend on
where the market prices are and where those specific
manuf act urers have open capacity. | nean, for us it's --
for Forenpst Farms, it is not a narket of |ast resort. W
don't nmke barrels. |If conpanies are maki ng both bl ocks
and barrels, it may be their product of |last resort. But
if barrel prices are higher than bl ocks, then they are
going to make -- they are going to make barrels versus --
ver sus bl ocks.

Q Just to respond to the natural demand of the
mar ket pl ace?

A. Ri ght.

Q Ckay. Can you -- can you hel p us understand what
the difference is between the cheddar market and the

barrel s?
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A. The markets and, |ike, where the products get
used?
Q How t he products get used, what the differences

are between the two, cheddar bl ock and barrels, yeah.

2023

A. Yeah. The bl ock products, you get a lot of use in

cut-and-wap type applications. They put it in shred-type

products. They can be cubed. So they get put into a | ot
of retail foodservice types of products that use natural

cheese. Either barrel prices -- or barrel products --

barrel -- barrels go into processed cheese products, where

t hey get conbined with other types of ingredients to give
the processed cheese sort of functionality. And that can
be used for a quite a few different products, from sauces
to, you know, cheese slices and things |ike that.

Q And woul d you consider themto be interchangeabl e
product s?

A. They can be on the fringe, but if prices get

really, really wide, let's say barrels are nmuch | ower than

bl ocks, you are going to see bl ocks go into processed
cheese applications, just because there is an econom c
incentive to do so. But then you get into |abor
chal | enges and things |ike that.

Q Can you tell nme about what those -- what you nean

by | abor chal | enges?

A. Well, | nean a |lot of cut-and-wap and
processed -- bl ock processors are very automated, and, you
know, if -- if you are using blocks in a processing cheese

application, you are going to have to physically pick up
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t hose bl ocks and take them out of the boxes and put them
on the production lines, versus with barrels, they have
nore of an automated process.

Q Can you take a | ook at page 7 of your testinony?
| want to | ook at Table 4.

And you put this table together?

A Correct.

Q And it |ooks like you -- so at the bottomthere,
you have an average of the NDPSR bl ock m nus barrel spread
for -- you averaged it for 2000 to 2016.

And -- and that was 0.01; is that right?

A Yes.

Q And then you took the average where you said that
t he market started changing at 2017, and took it for all
the -- up to date, for at |least the reported data and --

and reached an average of 0.117?

A. Correct.
Q And we can see that in 2022, it looks like it was
back to -- just for that one year, it was back to 0.01.

Do you know why it di pped back down then? Wat

was happening in the market at that point in tinme?

A Yes. Starting in May of 2022, you -- the spread
i nverted between bl ock and barrel, so you had barrel
prices higher than bl ock for about a six-nonth period up
until Novenber of that year. Just -- again, it's just
supply and demand conditions. At that point in tine, the
demand for barrels was hi gher than what the demand was for
bl ock.
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Q And what's happened since Novenber of 2022?

A Yeah, it -- it canme back. It -- Dblocks were
hi gher than barrel, so a positive spread from about
Decenber until April. And then it inverted again where
barrel s were above block from My until July. In late
July, blocks are above barrel, and so for the past six
weeks we have had a positive bl ock-barrel spread. A
lot -- alot of volatility.

Q That was going to be nmy next question. Mre
indicative of the volatility that you have been tal ki ng
about, you have seen continue even after 20227

A. Ri ght .

Q And then if we | ook at page 8 of your testinony,
M . Rosenbaum f oreshadowed where he'll be going with you
in conparison to Dr. Vitaliano's estimates.

When you say, "In ny experience at Forenpst and

ot her conpanies, at |east 75% of natural comodity cheese

sold in the U S. uses the CMVE 40-pound bl ock cheddar
cheese price as a pricing index."
And he had that conpared to Dr. Vitaliano's

testinony in which Dr. Vitaliano said approximtely 90%

A. Ri ght .

Q Wul d you hel p provide sone clarity as to -- are
you guys saying different nunbers or explain what you --
what you understand to be that difference?

A Wll, | think it is just -- it's ny risk manager

nature. R ght? So |I'm being nore conservative wth sone

of the nunbers | put out there. | do agree that the
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nunber i s probably higher than 75% but just based on ny
experience, that's the nunber |'m confortabl e saying.
That's why | say it is at |east 75% because, you know, a

| ot of colleagues in ny network are -- definitely would
agree that the vast majority of commodity cheese is priced
of f the 40-pound bl ock narket.

Q Ckay. So would you agree that at |east 75%is
the -- consistent with sonebody sayi ng approxi mately 90%

A Yes.

Q And are there significant types of natural cheese
besi des barrel cheddar that are priced off barrel s?

A. As far as I'maware, only -- froma natural cheese
perspective, only barrels are going to be priced off the
barrel price index. Again, processed cheese, a |lot of
processed cheese is priced off the barrel market, but
that's not part of the natural cheese category.

Q Ckay. Thank you, M. Hanson

MS. HANCOCK: Your Honor, we would submt himfor
cross-examnation at this tinme.
THE COURT: M. Rosenbaum
CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.

| nean, is it fair to say fromyour testinony that
both barrels and bl ocks can be product of |ast resort
based upon particular circunstances at a point in tine?

A Yes.
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Q Ckay. Now, Forenost, | take it, does not nake
barrels; is that correct?

A That's correct.

Q Is it correct to say that nost conpanies that make

barrels do al so nmake bl ocks?

A. Sone do, sone don't, yes.

Q |"mjust -- specifically on the conpani es that
make -- |'m not asking whet her conpani es that nake bl ocks
al so make barrels. |'masking the opposite, just so we're

clear on ny question. Do conpanies that do nake barrels
typically also nmake bl ocks?

A. Agai n, there's sone barrel conpanies that only
make barrels; there's sonme that nmake barrels and bl ocks.

Q Ckay. And according to -- as | read your
testinmony, in 2022, roughly, 1.2 billion pounds of barrel
cheese was sold in 2022?

A. Produced, yes.

Q Ckay. And roughly half of the cheese that is
surveyed for purposes of setting mninmumclass prices is
bl ock cheese, correct?

A Yes.

Q And the other half, 40-pound -- 40-pound -- sorry,
it's roughly half 40-pound -- start the question again.

The survey is roughly 40% 500- pound barrels and
hal f 40-pound bl ocks, correct?

A Well, the survey volunes, it would be 52% barrel
and 48% bl ock.

Q Ckay. And the total survey is 34% of cheddar
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cheese, correct?

A Yes.

Q That's a very robust survey, you would agree, for
setting mnimumml Kk prices?

A Yes.

Q And el im nating 500-pound bl ocks woul d basically

cut in half the nmarket price information utilized,

correct?
A Yes.
Q So -- okay. |I|I'mecorrect that both 40-pound bl ocks

and 500-pound barrels are traded on the Chicago Mercantile
Exchange, correct?

A Correct.

Q And does that tend to indicate that both of them

are commodity products?

A Yes.

Q And we are going to be having discussions about
whi ch products should be used to price Cass IIl or
Cass IVmIlk. | just want to counter distinguish, if you
will, those proposals.

There's one proposal to include 640-pound bl ocks
in the survey. That is not a CME traded commodity,
correct?

A Correct.

Q And simlarly, there's a proposal to include
unsal ted butter in the butter survey for purposes of
setting mnimummIlk prices. That is not a CVE traded

product, correct?
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A Correct.

Q And then, finally, there is a proposal to add
nozzarella to the cheese survey. And that is not a CMVE
traded product, correct?

A Correct.

Q So let's talk a little bit, if we could, about the
requi rements established for inclusion in the survey.

MR. ROSENBAUM And | would |ike to have this
docunent marked as the next exhibit nunber, your Honor,
whatever it is --

THE COURT: Yes. Exhibit 118.

MR. ROSENBAUM -- if | could.

THE COURT: It's so marked for identification.

(Thereafter, Exhibit Nunber 118 was narked

for identification.)

BY MR ROSENBAUM

Q So showi ng you Exhibit 118. Are you famliar with
the fact that there is a regulation establishing the
specifications that cheddar cheese has to satisfy to be
i ncluded in the survey?

A Yes.

Q And it's set forth in 7 CFR, Section 170.8; is
that correct?

A Sur e.

Q And -- and do you see here where the -- these are
t he specifications, correct?

A Yes.

Q And so just to look at, if you will, the
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simlarities between the products, or dissimlarities,
obvi ously, you can either be a 40-pound bl ock or a
500- pound barrel, correct?

A Correct.

Q And in terns of noisture content, for 400-pound
bl ocks noi sture content is not reported, and it -- one
woul d excl ude cheese that will be aged, correct?

A Correct.

Q And then for 500-pound bl ocks you do report the
wei ght ed average noi sture content but adjust it to a
standard of -- a particular standard, correct?

A Correct.

Q And the cheese noisture can't exceed a specified
| evel, correct?

A Correct.

Q And then when it conmes to age, the -- correct ne
if I"'mwong, but the age requirenents are the sane,
namely, that in both cases the cheese cannot be | ess than
four days, no nore than 30 days ol d on date of sale,
correct?

A Correct.

Q And that applies to both the bl ocks and the
barrels, right?

A Uh- huh.

Q And for grade, the 40-pound bl ocks have to neet
the Wsconsin State brand or be USDA Grade A or better,
correct?

A. | assunme that's correct.
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Q Ckay. And 500 pounds can al so neet the Wsconsin

State brand or USDA extra grade or better standards.
Do you see that?

A Yes.

Q The color requirenents are slightly different,
correct?

A Correct.

Q And then, of course, in terns of packaging,
there's a requirenent for the cheese being -- if it's a
40- pound bl ock, the cheese being wapped in an airtight
package, in corrugated or solid fiberboard, and any other
packagi ng costs are excluded, correct?

A. Yeah. |If that's what it says, yeah.

Q And t he 500- pound barrels, you exclude the

packagi ng cost, correct?

A. If that's what it says, yes.
Q And then there's a series of things excluded
thereafter in nunber eight. | will not go through them

one by one except to indicate, if you wll agree with ne,
that these are exclusions that apply equally to the bl ocks
and to the barrels; is that correct?

A If that's what it says, then, yes.

Q Ckay. And in terns of any -- strike that.

| assune it's cheaper to package sone -- one

500- pound something than it is to package separately a
bunch of 40-pound sonet hi ngs, correct?

A Right. On a per-pound basis, | would agree with
t hat, yes.
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Q Sorry, | couldn't quite --

A. On a per-pound basis, | agree with that.

Q | appreciate that correction

And you are aware that the federal fornula,
pricing formula, provides a $0.03 adjustnent to reflect
that difference in packaging cost, correct?

A Yes.

Q kay. So, | nean, the -- the uses of these
products are both reflective of substantial demands for
cheddar cheese in this country, correct?

A Correct.

Q So that 1'lIl just read what the CME says:
“Al t hough bl ocks and barrels are both cheddar cheese
products, their end uses are diverse. Typically
manuf act urers use bl ock cheddar cheese for chunks, |oaves,
shreds, and snack-sized natural cheese, while barrels are

often consuned in the processed cheese category,"” end

quot e.
Is that -- that's con- -- is that your view as
wel | ?
A Yes.

Q And so | take it that if you are going to be
| ooki ng to produce chunks, |oaves, shreds, or snack-sized
nat ural cheeses, you are going to be, as a buyer, buying
40- pound bl ocks, maybe a | arger block too, but in any
event a bl ock, correct?

A Yes.

Q And if you are buying -- strike that.
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| f you are maki ng processed cheese, you are goi ng
to typically be buying a barrel; is that right?

A Correct.

Q Ckay. So, | nean, you have to include both of
them don't you, really, to reflect the actual supply and
demand for cheddar cheese in this country?

A. Well, National MIk -- we're taking the stance
that you need to have one price series to represent the
key dairy commodities used in pricing. So one series for
cheese, one series for butter, one for whey, and one for
nonfat, to nake sure that you don't have price distortion
frommlk going to the finished product.

Q But you are -- you -- | nean, cheddar cheese is
the coomodity that we use to set mninumprices in this
country for all -- for all cheese, correct?

A And it worked well prior to 2016 because there was
a high correlation. So to create the synthetic bl ock from
barrel by adding the $0.03 adjusting noi sture worked
because there was a very tight price correlation. So
since 2017, the w de bl ock-barrel spread has been very
di sruptive, both to processors, and it has really
shortchanged dairy producers on the value they get on the
Class Il price.

Q Well, but | take it that the -- at sonme points in
time, the inclusion of the barrel has |owered the m ni num
regul ated price; is that right?

A Yes.

Q Ckay. And -- and that reflects that at that point
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intime -- at those points in tinme, the demand for barre
cheese was such that it sinply didn't support as high a
price; is that correct?

A | agree with that.

Q That's reflective of the supply and denmand for
m | k going to cheddar cheese, right?

A. Right. But | think an order of magnitude it
i npacted dairy producers. | nean, because barrel cheese
is only 9% of total commpdity cheese, but it represents
52% of the price calculation of Cass IIl mlk. So that's
a 5X of magnitude that dairy producers are getting
I npacted by the bl ock-barrel spread.

Q But you have admitted -- you admtted, | think to
ny first question, that fromtine to tinme it's barrels
that are the product of |ast resort, and sonetines it's

bl ocks, right? Goes from --

A. Uh- huh.
Q -- one to the other, correct?
A. Correct.

Q And so, | nean, if to the extent that USDA
believes that it's inportant that mninumm |k prices are
reflective of the value of mlk going to the product of
| ast resort, sonetines that's barrels.

A. For the past five years, it's been barrels nost of
the time. And that's been really disruptive to the pay
price to dairy producers --

Q vell --

A. -- because it's overrepresented in the overall --

TALTY COURT REPORTERS, INC. 1636
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 31
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
where --
Q vell --
A. -- wherever Cass IlIl mlk goes, barrels are

overrepresenting that |arger pool of commopdity cheese
producti on.

Q At those points in tine the product -- the
mar ket -- strike that.

At the tinmes when the barrel is lower, that's

going to be the product of last resort, correct?

A Yes. Wien it's |ower.

Q Ckay. And are you famliar with the term
mar ket - cl eari ng price?

A Yes.

Q Okay. | nean, and at those tinmes it's barrels

that are providing the market-clearing price, correct?

A. Yeah, you can argue that's the nmarket-clearing
price as -- out that's the market-clearing price for 9% of
the commodity cheese that Class IlIl mlk goes into, not
52% But the inpact on the Class IlIl price is over 50%

It should only be closer to 9% So taking barrels out
really renoves that disruption and gives dairy producers
nor e val ue.

Q Well, you would end up with a price that's above
the market-clearing price for barrels, surely. That's --
that's what you woul d be achi evi ng?

A Yeah. But you would be -- it would better
represent reality than what we're seeing today.

Q Well, my question was a little different. In the
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circunstances you are describing, you are setting a
mninmummlk price that is in excess of the
mar ket -cl earing price for barrels, correct?

A. | disagree that it's -- it -- you -- you're --
you're -- you would be making it closer to reality because
barrels are overrepresenting the market-clearing inpact in

t he mar ket pl ace t oday.

Q Let just -- but for those 1.2 billion pounds of
barrel cheese --

A Uh- huh.

Q -- you are going to be setting a price that's in

excess of the market-clearing price?
A. Just for that 9% of conmodity product.
Q Ckay.

MR. ROSENBAUM That's all | have.

THE COURT: M. English, your wtness.

MR. ENGLISH | can go, but | amconscious -- you
know, | -- of Dr. Kaiser's schedule and the fact that we
really shouldn't go too | ate because we all have ot her
things for tonorrow. And so |I'm wondering whether now
woul d be a good tine to take a two-hour break -- | nean, |
could go now, but I"'mjust worried that we push it at the
end -- and | hope Dr. Kaiser knows, pointblank, none of
what happened this norning was about hi m personally, it
was about the timng of the hearing. So now having your
maki ng the deci sion you have nmade, | want to help work
with his schedule, and I'mgoing to be clear about that.

THE COURT: |I'mhere to serve the parties.
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MR, ENGLISH | think it makes nbst sense -- and |
woul d al so do a procedural thing -- | think it makes nost
sense if we take our two-hour lunch break now. And |
appreciate the offer from USDA, but | think given that we
would normally do it, | actually prefer regular order,
which is to say that we cone back, M. Rosenbaum and | do
t he exam nation, because | don't think it's going to
change our preparation ability. So unless USDA objects, |
think we woul d cone back with Dr. Kaiser, obviously nmaybe
ot her cross-exam other than M. Rosenbaum and |, but |

think that | worry a little bit that we don't get himdone

ot herw se.
THE COURT: |I'mworried, yeah.
MR HLL: | was going to suggest the sane thing,

your Honor, that we take the break now before further
Cross-exam nati on.

| do have one question or one note on what was
mar ked as Exhibit 118. At the top it does say 170.8, and
just for the record, | want it to be known that this is
7 CFR 1170.8, and only the A portion. | think there's a
B, C, and a D that are not included on the docunent. So
just wanted to nmeke that clear.

MR. ROSENBAUM | nust say, as | was reading it
out, | was thinking that nunber doesn't sound right to ne.

But that's what it said on the piece of paper, so | read

it. | appreciate the correction.
THE COURT: | had the sane thought. Thank you,
M. HII.
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Ckay. So we're going to take a two-hour | unch.
Again, |I'mmaking the ruling here, but I"'mtrying to do
this by consensus. And nothing personal to anybody here,
much |l ess Dr. Kaiser, for sure.

So let's -- let's suspend the cross-exam nati on of
this witness, take a two-hour |unch, and cone back wth
Dr. Kaiser back on the stand. Thank you, everybody.

Let's cone back at 1:36 p. m
(Wher eupon, a luncheon break was taken.)

---000- - -
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THURSDAY, AUGUST 31, 2023 - - AFTERNOON SESSI ON

THE COURT: On the record. Dr. Kaiser has resuned
t he stand.

| rem nd you, you are still under oath.

Do we have further direct? |Is that where we are?

M5. HANCOCK: No, your Honor. He's available for
Cross.

THE COURT: Ckay.

And we wanted -- as | understand it, we were going
to do the usual order.

M. Rosenbaum bravely steps forward first into the
br each.

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Dr. Kaiser, Steve Rosenbaum for the International

Dai ry Foods Association. |f you could turn to Exhibit --
Heari ng Exhibit 115, which is your testinony, your witten

t esti nony.
A. Ckay.
Q On page 4, going onto page 5, you have a series of

estimates of price elasticity demand for fluid mlKk.
Do you see that?
A Yes.
Q Now, not having had the opportunity to actually
read any of them | wll nonethel ess ask sonme questions.
It looks to ne Iike the nost recent estimte --
strike that. Let nme start that again.

It looks to ne |ike the nost recent study in which
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you were personally involved was in 2012, the

Dong/ Schm t/ Kai ser study, the fourth one |isted.

A.

Q

A.
on mlk

Q
aut hors
aut hors

A.

Q

i ndi viduals who had a greater contribution to the article

That is, | believe, correct.

Ckay. So that is the last tine you published?
It is the last tine | had a refereed publication
el asticity, yes.

Ckay. And is it the protocol that when the

of a refereed work are listed, you list the

in order of relative contribution?

That's -- that is correct.

So in that particular one, there were two

t han yourself, correct?

A

Q
A

Yes.
Ckay. And --
But could I just add sonething there?

So nost of these articles are with research

associates that | hired, and |I always put their nanes

before mne. So | wouldn't say that it's an extrene | ack

of nmy involvenent as an author in these articles. |I'm

just trying to help out people that are younger in their

car eer

Q

than | am

2023

But it's been 11 years since you participated in a

study to which --

A

Q
A.
Q

In a refereed --
In a referred --
-- study.
-- study?
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A. | have -- | have estimated mlk for the report to
Congress nore recently than that.
Q Ckay. The nost recent refereed work in which you

are listed as the first author was in 1998, the Kai ser and

Li u study?
A That is correct. Wiit, no. |I'msorry. Yes.
Yes. |I'msorry, yes, the Kaiser and Liu study, correct.

Q And | thought your last report to Congress was in

2011. Is that not correct?
A | would have to look. [|f you have sonething in
witing, | would believe it. | don't have a great recal

on when | stopped doing that. But | thought it was a
little bit nore recent than that.

Q And this was a report to Congress on the efficacy
of, what, one of the fluid mlk pronotion prograns?

A On the dairy and fluid m 1k pronotion prograns,

checkof f programnms, yeah.

Q So that woul d have been roughly 11 years ago as
well, correct?
A Yes.

Q And | do note that the two studies that you --
that -- that | believe are the two nost recent studies on
your |ist that have your nanme associated with themare the
fourth one, which | referred to before, the
Dong/ Schm t/ Kai ser 2012 study, correct?

A Correct.

Q And then the Dong and Kai ser study in 2008,

correct?
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A | wll take it as -- | would have to ook to
verify that, but | believe it's probably true.
Q Ckay. And those studies cane up with a price
el asticity of negative 0.710 and negative 0.735, correct?
A Correct.
Q And t he bigger the negative nunber, the nore

el astic

A Correct.

Q -- the response to a price increase, correct?

A Correct.

Q Ckay. Meaning that the nore your sales decline
based upon a given price increase, correct?

A Correct.

Q | f one were to focus on your own personal work in

t hose two studies, you would have an el asticity response

nore than double the 4.7%-- |'"msorry -- nore than double
the 0.35 --

A Correct.

Q -- elasticity that you included?

A Correct.

Q Ckay. So have you -- | nean, the -- the

cal cul ation that you actually put forth in your paper
suggested that an increase of the magnitude being
contenpl ated here would result in a 1.6%decline in fluid
mlk sales in the United States?

A Correct.

Q And - -

A. Based on the average elasticity fromthe 38
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studi es, based on the nedian elasticity, it was .9%

Q But if we were to focus on your own personal work,
that woul d double to 3.2% roughly? And these are rough
nunbers but --

A For these -- just these -- | don't know how many
publications |I have on this, but you are just using two of
t hem

Q Well, I"musing two of the recent -- | nean, |

think they're the two nost recent.

A Yeah.

Q Yeah.

A. Ckay.

Q And by the way, just since we're tal king about
these results and what they nean, | nean, have you
cal cul ated what a -- what a 1.6%decline in mlKk

consunption would nean in terns of |oss of dollar sal es?

A. No, | haven't. But it would result in an increase
in dollar -- in total value to dairy farnmers because the
price --

Q No, I'"'mworried about the processors in this
guesti on.

MS. HANCOCK: Your Honor, if we could |let the
w tness finish --

MR, ROSENBAUM Ckay. All right.

M5. HANCOCK: -- his answers before we cut him
of .

THE WTNESS: It would also likely result in an

i ncrease in revenue to processors because the price
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I ncrease woul d be nore than the percentage decrease in
guantity denmanded. Because the retail demand --
BY MR ROSENBAUM

Q But you are assum ng -- but you are assum ng they
are just passing through their additional costs, right?

A No, I'mnot assum ng anything. |'m-- |'m
basically saying that's the definition of an inelastic
elasticity. |If it's below one in absolute value, the
increase in the price will outweigh the decrease in the
gquantity demanded, and revenue will increase as a result.

Q Well, but your chart on page -- in the appendi X,
page 9, that's based upon -- that's your effort to
determ ne what -- what would happen to the price -- price
of mlk based upon -- at the -- at the retail |evel?

A. What the appendi x on page 9 shows is if the
Class | price basically increases by 10% - -

Q Ri ght .

A. -- that would translate to a 5 -- roughly a 5%
increase in the retail price. That has nothing to do with
the revenue. The revenue is that when you have a denand
elasticity that's inelastic, the processor revenue woul d
goup if -- if you raise the price.

Q Well, yes. But based upon a cost -- based upon
their bearing an extra cost, right? Isn't that --

A. What woul d the extra cost be?

Q The higher price we have to pay our farners for
the mlKk.

A. That woul d be passed along to the consuner.
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That's what I'msaying. |If you are a retailer --

Q You -- go ahead.

A. If you are a retailer and you are selling in an
i nel astic market, if you raise the price, you are going to
get a demand effect, a negative demand effect, but that
will be less in percentage terns than the increase in the

price. Revenue is equal to price tines quantity, so

revenue will go up for the processors as well.
Q But that -- you are reflecting in that
calculation -- correct ne if I"'mwong -- but you are

reflecting, for exanple, that there are additional costs
along the way. So it's just mlk, isn't it, when it cones
to the retail price of mlk?

A Vell, yes. |'mtal king about revenue. |'m not

t al ki ng about net revenue. Yes. No. Now | know what you

are saying. Yeah, their costs would go up as well, but
it's an enpirical issue whether they're -- I'm-- |I'm
basi cal |l y saying gross revenue for -- for processors and

gross revenue for farnmers will go up by raising the --
raising the Class | price.

Q And costs as well for the processors?

A. Correct. Yes, that is true.

Q Now, also on -- going back to page 5 of 9, you
cal cul ate an average elasticity of -- of -- of negative
3-point -- of negative 0.354, correct?

A Correct.

Q And that's the nunber you used in the cal cul ation

t hat we have been discussing so far, correct?
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A. Correct.

Q | notice that you al so have a standard devi ation
shown.

A Uh- huh.

Q You need to say yes or no, just for the reporter

A. Ch, I'msorry. Yes.

Q And -- which is the sane nunber as the average?

A Yes.

Q And is that just a coincidence?

A It is just a coincidence.

Q Al right. And -- okay. M understandi ng of
standard deviations, correct nme if I'"'mwong, is that
to -- generally to be at a 95% confi dence | evel that you
are right, you would apply two standard deviations to
what ever nunber you are assessing? |s that just standard
statistics?

A. | don't really know the answer to that. |It's been
a while since | have taken probability.

Q Ckay. You don't know whether two standard
deviations in a nornmal bell curve represents a 95% - -

A Oh, I'msorry. That sounds about right. There
are -- there are other ways to go about doing that than
t al ki ng about standard deviations. You and tal k about
standard normal, for exanple, and --

Q | nmean, I'mtrying to use the phrase you used,
standard devi ati on.

A Ckay.

Q That's the way -- I'"'musing it in the way you used
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it in your paper.

A. This is -- this is the way -- can | answer

way | would interpret the standard deviation here is that,

basically, a one standard devi ati on novenent woul d be plus

or mnus. You would add that nunber to the nean to get

to get -- | don't knowif it's two. |I'mnot sure if
two. But | think we're talking about a little bit
different --

Q Vell --

A. -- thing. | nean, if you are talking about
confidence interval, | think -- it wouldn't apply the way

| cal cul ated the standard devi ati on.

IS

Q Ckay. So this isn't a question of determ ning the

| i kel i hood that your nunber is correct?

A. No.
Q Ch.
THE COURT: |I'msorry, M. Rosenbaum | amjust

too tenpted. Is it stepping on your cross if | ask why he

i ncl udes a standard devi ation nunber if it is not intended

to be a test of the confidence level? |If you don't want

to ask that question, I wll let -- again, | don't want to

interrupt your cross, but I'mjust too curious.
MR. ROSENBAUM  Sure.
BY MR ROSENBAUM

Q Wiy -- what were you cal culating the nunber for if

not to determne the |ikelihood that your nunber is

accur at e?

A. | will answer that as the followi ng: Each one of
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these estimates, elasticity estimtes, are statistically
diff- -- significantly different than zero. The standard
devi ation, you can't just add these nunbers up and say
that this is going to be a neasure of -- | nean, you can,
but -- but the individual observations that went -- went
about in each one of these estimates was statistically
significant. So |I'mnot sure what you are trying to point
out by the standard devi ati on.

Q Wel |, ny understanding of statistics is exactly as
foll ows, that when you have a series of disparate results,
you can cal cul ate a standard deviation that tells -- that
you can then apply to determ ne the |ikelihood that your
conclusion, in this case your conclusion average of 0.354,
is correct and that that standard deviation will grow as
there's no disparity in the nunbers --

A. It certainly is correct. |It's a sinple average
that | took. So what do you nean by it not being correct?
Q | mean, well -- well, but that's what statistics
is all about. | nean, it is a question of when you have a

series of disparate nunbers that are, in this case,
purportedly nmeasuring the sane thing and they are

di sparate nunbers, then you can apply statistica
probability that will let you know what's your confidence

| evel that your average is right.

A Isn't.

Q Isn't that how you use it?
A No.

Q No?
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A. | don't agree with your interpretation of
statistics in that regard.

Q You are not -- you are not famliar with the
notion that when -- you know what a bell curve is? Let ne
start wwth that. Do you know what a bell curve is?

A Yes.

Q And a bell -- isn't a -- and when you have a bel
curve, you have a certain distribution of -- distribution

of results?

A Yep.

Q Correct?

A Yep.

Q And - -

A On a random vari abl e.

Q Right. And when they forma bell curve, isn't it
correct that you can cal cul ate standard deviation and --
let me finish -- and then you would -- and then if it's a
normally distributed bell curve, then whatever is within
two standard deviations, that's when you have a
95% confi dence your nunber is right. That's not your
under st andi ng?

A No. Wat you can do when you have a bell curve is
you can take the area underneath it and cal cul ate the
probability that the randomvariable falls within that --
t hat area under the -- under the bell curve of 99% 95,
90% confi dence | evel.

Q Ckay.

A. |"mnot famliar with two standard devi ati ons,
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what you are tal king about there. That's foreign to ne.

Q Are you -- and you are not confident with the
notion that standard deviations will -- will provide you a
confi dence band?

A It will -- it wll factor in -- a standard
deviation wll factor into a confidence band, but it's not
the only thing that determnes it. You need to nultiply
it by sonething. | -- 1 would have to go back to ny

el ementary statistics books to tal k about a confidence

i nt erval
Q Ckay. So since we're tal king about how price
woul d affect demand, | take it that the energence of

pl ant - based, what they at |east would call mlk
products -- although we wouldn't consider themmlk -- is
a relatively recent phenonenon, correct?

A That's correct.

Q And a new conpetitive front for the dairy
industry; is that fair to say?

A Yes.

Q And is -- is that -- | nean, is that sonething
that has occurred nore recent than any of the studies that
you personally participated in that are shown on this?

A Yes.

Q Ckay. And do you -- what's the nost popul ar
pl ant-based m |k product in the United States today, do
you know?

A. | don't know. | would assunme soy mlk, but I

don't know.
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Q Wuld it surprise you to know that that's w ong,

soy mlk is nunber three?

A. Nope. | said | don't know. |'mjust guessing on
t hat .
Q Since | told you soy mlk is nunber three, can you

make anot her guess what's nunber one?

A. | don't see the point of guessing.

Q Wll, I'"'mtrying to see whether your analysis
actually reflects the current realities that face ny
client in the marketplace. | --

A. | submtted that it wasn't in ny study. Ch, wait,
soy mlk -- actually soy mlk was in the USDA study, but
that's not on this |ist.

Q Ckay. Anyway, ny question was whether you --
since soy is not it, do you have any idea what nunber one
i s?

A No.

Q Ckay. You are presupposing that the increase in
mninmm C ass | prices would result in a decline in the
sale of fluid mlk in the United States?

A | wouldn't use the term presupposi ng.

Q That was a | oose word for ne. You have
cal cul ated that --

A Yes, | have cal cul at ed.

Q -- that -- let nme just finish -- you have
cal cul ated that an increase in the m ninmum price for
CQass | mlk would result in a decline in fluid mlk

consunption in the United States, correct?
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A. That's correct.
Q Have you nmade any effort to address that soci al
cost?

A No, | have not.

Q | mean, if -- if you -- if one thinks that the
Federal Order systemwas in sone respects designed to nake
sure -- to encourage the availability and consunpti on of

fluid mlk because it's a healthy product, you have not

assessed what -- what negative price, if any, we ought to
assess -- to allocate to that decline?
A No.
MR ROSENBAUM That's all | have at this tineg,
your Honor.

THE COURT: M. Engli sh.
CROSS- EXAM NATI ON
BY MR ENG.I SH:

Q Good afternoon, Doctor. M nane is Chip English

A. Good afternoon.

Q | represent the MIk Innovation Goup, a group of
ten entities operating a nunber of fluid mlk plants
across the United States.

And | don't want to repeat what M. Rosenbaum did,
but | do want to set the stage, so | want to confirmin ny
first question what you were just discussing with him
which is that even though in your opinion mlk prices are
inelastic, an increase in the cost of fluid mlk products
at retail will still result in a decrease in purchases,

correct?
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A Correct.

Q And on page 3, you say that NMPF' s proposals woul d
increase the Cass | price by an avenue of $1.49 per
hundr edwei ght, correct?

A Correct.

Q And using your first assunption, at the current
Class | prices that would result in an 8.6%increase in
Class | prices to nmy clients, correct?

A Correct.

Q And that in turn results in a 4. 7% increase in
retail price, correct?

A. Yes. Correct, based on ny estimated price
transm ssi on.

Q And that estimated price transm ssion was 0.55%
correct?

A Correct.

Q And that will result in a decrease in consunption
by 1.6% correct?

A. Based on the average elasticity, yes.

Q Ckay. Did you do any analysis of what that 1.6%
m | k demand drop neans by pounds?

A. No, | did not. | would -- that would be easy to
do. | just have to -- ny nunbers are based on basically
all mlk sales, so whatever the estinmate woul d be.

Q So assunme with nme for a nonent that for annua
2022 that would be 54.6 mllion pounds. Okay. Just
assume for a nonent.

A Uh- huh.
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Q "Yes"? Please. You agree you will do that?
A Sur e.
Q | just -- uh-huh doesn't help the court reporter,

nor does ny going fast.

A Sorry about that. Yes.

Q So if there is decreased m |k consunption in fluid
mlk at 54.6 mllion pounds, where does that mlk go on
t he farnf®

A. Were does that mlk go? There's a good question.
| don't -- | don't know that | have the expertise but --
to answer that. But what | would guess is it would go
probably to the export market.

Q Wiich is Cass |V, correct?

A Which is Cass IV, right.

Q Which is the |l owest class price, correct?

A That's correct.

Q So when you did your analysis of the benefit to
dairy farnmers in your docunent here, did you consider the
i npact on dairy farnmers of 54.6 mllion pounds less in
Cass | that would be in Cass |V?

A No, | did not.

Q And Cass IVis below Cass I, right?

A Correct.

Q Ckay.

THE COURT: You say "below. "™ You nean price?
BY MR ENGLI SH:
Q Sorry, the price. The price -- the classified

price is lower, correct?
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A Correct.
Q So you, in fact, don't know whether there will be

a positive price inpact for producers, do you?

A. | guess -- | guess it would depend upon what the
price difference would be. | sinply have not nade that
calculation. So | -- 1 feel like I can't answer that,

definitively.

Q So you don't know, for instance, what woul d that
do to the Federal Order uniformprices, correct?

A Correct.

Q And you don't know what that would do to dairy

farmer mail box prices, correct?

A Correct.
Q But we do know that consunmer prices would go up
correct?

A Correct.

Q So in your analysis, you agree that purchases of
mlk these days are not just grocery stores but, for
i nstance, restaurants, correct?

A Correct.

Q Did you include restaurants in your studies?
A Sone of them | did; others |I did not. |t depends
upon the study. | would have to go through each of the

studies. So sone of them| used all mlk sales. Some of
them| used A C. Nielsen data, which would just be store
sales of mlk. Wuld not include at hone --

away-from hone, for exanple, mlk. And that's true with

all these studies -- all 38 studies. Sone of them use
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A.C. Nielsen or IRl grocery store types of data; others
use commerci al di sappearance of all mlKk.

Q But | think you stated that consunption has been
shifting to restaurants over grocery stores?

A. It has.

Q And you agree that restaurants are price
sensitive?

A Ch, wait. |I'msorry, can you -- can you say the
first thing over again? That | what.

Q | thought you said at one point in your testinony
t hat consunpti on has been shifting towards restaurants in

terns of the percentage of the nmarket versus grocery

st ores.
A. What | said was away-from hone food and beverage
consunption as an -- as an aggregate -- expenditures has

been growi ng over tine.

Q So if there's a shift --

A. | didn't say that mlk was being -- nore ml| k was
bei ng consuned away from hone. | said the anbunt of noney
t hat peopl e spend over tine on away-from hone versus
at - hone food and beverages has been grow ng over tine.
That's what | said.

Q Ckay. And mlk is a food or beverage that they
woul d consunme away from hone, correct?

A. Yes. But |I'mnot saying that -- that people's
expenditures on mlk away from hone are growi ng. | have
no i dea about that.

Q Wul d you agree that -- that restaurants are very
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price sensitive?

A Price sensitive to what?

Q To the cost. |If they have a cost increase,
they're price sensitive as a result, because restaurants

have | ow profit margi ns?

A. Ch. Cost sensitive to food ingredient costs --
Q Yes.
A -- and things Iike that you nean?

| assune so. |'mnot an expert on restaurants.
Q Let's think about coffee shops for a nonent. As

the price of fluid mlk goes up, do you agree that denmand

for fluid mlk at coffee shops will go down?
A Yes.
Q M . Rosenbaum asked you a question. 1'mgoing to

ask a slightly different question. Do you happen to know
when Starbucks rolled out oat mlk as a product, as an

alternative to our fluid mlk that | drink?

A. | have no idea. | don't -- | don't shop at
St ar bucks.
Q If it were March 2021, would that affect sone of

the studies that were conducted prior to March 20217

A Not sure. |'mnot sure.

Q You testified that m |k consunpti on anong youth
or young people, have fallen.

Do you know that that m |k consunption has fallen

by 50% per capita in teens?

A Can | argue with what the -- | didn't say that.
VWhat -- what -- the first part of what you said is not

TALTY COURT REPORTERS, INC.
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declining over tine. It's lower -- it's lower -- fairly

significantly lower than it was in 2013. And that is the

| argest m | k-consum ng cohort, and -- and that is
explaining part of the reason why mlk -- average m |k
consunption per capita for the whol e popul ati on has
decl i ned.

Q But -- but per capita, if there's fewer youth

that wouldn't explain -- isn't it also the case that the

actual consunption by that reduced cohort is less than it

used to be?

A. | think that's correct. Yes.

Q Ckay. | don't know about you, but | grew up
drinking mlk every day, both for breakfast and for
dinner. But that's not true anynore, is it?

A That's correct.

Q And it is increasingly true, correct?

A Correct.

Q And -- and wth that changi ng popul ati on, that
means there's a change in preference that we have to
confront as a dairy industry, correct?

A. That is correct.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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what | said.
Q Al right. WelIl, then, please, you -- you can
correct nme.
A. Ckay. \What did you say again.
Q What is your testinony with respect to the mlk
consunpti on anong young peopl e?
A. What | said is the age -- that age cohort has been
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Q So why are young people, |leaving aside that there
are fewer of them drinking less mlk as opposed to
products that may use the nanme mlk but aren't mlk?

A. That is a very good question, and | don't know if

| have the answer to it. And that's a question that the

mlk industry, | think, considers a really -- the
mllion-dollar question.

One answer would be that -- that they -- there
is -- there are so many nore beverage -- conpeting

beverages out there than when you and | were children.

The parental structure is very different from when you and
| were children and were given, you know, a nother at

honme. Al the nothers worked at hone -- or were at hone
at the tine and gave us mlk, and -- and we don't have
that anynore. So those would be two specul ative reasons
on nmy part. But | don't claimto know the answer to that.

Q Well, the analysis of the proposal that at 1.49 --
$1. 49 per hundredwei ght, which results in a 1.6%
consunption drop, will apply to young people, correct?

A Yes.

Q Okay. And so how wi Il higher prices help bring
nore of those teens back to fluid dairy?

A It won't.

Q Do you agree with the follow ng proposition: That
when the dairy industry | oses consuners in the early
years, it is increasingly difficult to bring them back as
fluid mlk consuners as adul ts?

A Yes.

r TALTY COURT REPORTERS, INC. 1661
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Q So aren't we just by rising prices increasing the
problemin the | ong-ternf

THE COURT: \What probl enf

MR. ENGLISH: The problemof fluid mlKk
consunpti on.

THE COURT: Reduced fluid m |k consunption.

MR. ENGLI SH: Reduced m | k consunpti on.

THE WTNESS: | think that's consistent with ny
testinmony, what | said. |'mjust saying that it's one of
the | east inportant problens confronting declining mlKk
consunpti on.

BY MR ENG.I SH:
Q But you agree it is a problen? | nean, it is not

that it is zero.

A Yeah.

Q It is going to contribute to it, correct?

A Yes.

Q Wiy woul d we make all those other problens worse

by raising mninmumregul ated prices?

A To help dairy farners.

Q Do you know the program under which we're
operating for the Agricultural Marketing Agreenent Act?

And you have testified before Congress about m |k issues,

correct?
A. What -- what are you tal king about in particular?
Q | nean, so we're --

A. Are you tal king about the dairy -- Federal MIKk
Mar keting Order systen?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 31, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Yes, the Federal Order system --

A. Federal M|k Marketing --

THE COURT: One at a tine.

MR, ENGLI SH:  Sorry.

THE COURT: And we're going just -- you have been
very -- you have both been very good, but just a little
sl ower, because |I'm having trouble hearing it, and | don't
have to wite it down.

BY MR ENGLI SH:

Q All right. Let nme start over. W're here today,
we' ve been here already for over a week, and we're likely
to be here for at | east another four weeks, at a
proceeding initiated by the Secretary of Agriculture and
AMS to consider amendnents to Federal M|k Marketing O der
system correct?

A Correct.

Q Do you know the statutory basis under which the
Secretary nust operate, which is called the Agricul tural
Mar ket i ng Agr eenent Act?

A. I'm-- I"'maware of it. | wouldn't be quizzed --
woul dn't want to be quizzed on all the provisions of it.

Q So is the sole purpose of the Agricultura
Mar ket i ng Agreenent Act as applied for mlk orders to

i ncrease prices to dairy farnmers?

A. The sol e purpose?

Q Yes.

A No.

Q But that's all your testinony is about, correct,
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rai sing prices to producers?

A Correct.

Q And yet you don't know for a fact whether they
will actually go up because of |ost consunption, the

conversation we heard earlier? You didn't do an

anal ysis --

THE COURT: Wit a mnute. Didn't that just
get -- | hate to interrupt, but didn't that just confuse
prices and revenues -- no questions the price will go
up --

MR ENGLISH Right. But | --

THE COURT: -- based on his testinony.

MR. ENGLISH -- | asked a series of questions,
your Honor.

THE COURT:  Yes.

MR, ENGLI SH: And | thought his answer was he
stopped at the anal ysis of what the inpact would be on
producers of the extra $1.49 for Cass |.

BY MR ENGLI SH:

Q And | don't believe you considered what the inpact

woul d be of | ost consunption as to where that m |k woul d

2023

go and how that would work out in uniformprices, correct?

A Correct.

Q Ckay.

A. But can | just say one other thing? Because |
ki nd of m sspoke, | think. That wasn't the sol e purpose
of -- that -- that you -- that -- the way you sumari zed
it. 1 also -- my -- the main purpose of ny study is to

TALTY COURT REPORTERS, INC.
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affirmthat the demand elasticity for fluid mlk is
inelastic. That's the nmain purpose.

Q | -- | understand that, and I'mgoing to get to
that. You know, M. Rosenbaum may have gone first, but
sonehow | drew the short straw for sone of this, so we're
going to get to that.

But that's -- do you understand that that's an
anal ysi s of why USDA deci ded nmany decades ago that it
could price discrimnate between fluid m |k and ot her
product s?

A. | don't understand your question. Could you
rephrase it?

Q The issue of alleged inelasticity is relevant to
t he question of whether USDA can and does differentiate
between prices for fluid mlk versus ice cream versus
cheese versus butter, correct?

A That is correct.

Q Ckay. But as you said a nonent ago, it is not the
sol e purpose of the statute, right?

A No.

Q You know that the statute, when it says setting
mlk prices, is also says, "to be in the public interest"?

A Yes, |I'maware of that.

Q And the public interest is understood to include
consuners, correct?

A Correct.

Q So | want to understand, going back to page 3,

your expert opinion on how the increased cost of $1.49
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w Il be passed through the system

Is it your expert opinion today that fluid mlKk
processors can absorb the entirety of the price
i ncrease -- can absorb the entirety of the increase in the

price of mlk by passing it on to retailers?

A Yes.

Q  100%

A | don't know if it will be 100% but it will be
predom nantly -- it wll be very close to that, in ny
opi ni on.

Q And on what basis do you have that opinion?

A. The extrene inelasticity of demand basically would
root that out, that it -- the cost -- the cost to -- of
processors to raising their price is primarily -- in
response to a cost -- a Cass | increase, would be

primarily the opportunity cost that they would | ose. They
woul d | ose some quantity denmanded. But that, as |
repeatedly have said, will be a nuch snall er percentage
decline than the respective percentage increase in the

price that they receive.

Q But your study is an inelasticity of demand at the
retail |evel, correct?
A Correct.

Q Ckay. Do you have any evidence that that
inelasticity of demand applies equally when a fluid mlk
processor goes to a grocery store and says,
congratul ati ons, your price just went up?

A. What was the question there?
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Q G ven that your study is the inelasticity of
demand at retail --

A. Ckay.

Q -- do you have any study about what actually
happens when ny clients go to their clients, a grocery
store, and say, congratul ations, | have for you an
i ncrease of $1.49 per hundredwei ght translated as gallons?

A Vell, it wouldn't be a $1.49, but | -- 1'd have to
do the arithnetic. But if everybody would be treated the
sanme under this, | -- | think they -- they could do it. |
think they could pass it along to the retailers, and the
retailers would pass it along to the consuners. Because
this would apply to every processor -- that the increase
in cost would apply to every processor in the country.

Q But isn't it the case that as consuners' taste
change and the dairy case that we understood grow ng up
that included just mlk, that we call mlk, nowthe
retailer has a choice of how nuch space they are going to
give mlk versus oat products versus alnond mlk versus
soy mlk, correct?

A Correct.

Q And if retailers are going to | ose sales on fluid
mlk, aren't they nore -- aren't they likely to give up
nore of that shelf space to those conpeting products?

A Vell, probably a little bit, but that would be --
t hat woul d be consuner driven. |f there's consuners out
there that want to buy fluid mlk, what retailer is not

going to sell it to thenf
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Q But 1.6% down, so now the retailer has to fil
their shelf with that 1.6 volune in order to drive their
sal es, correct?

A. | don't understand the question. Can you say that
agai n?

Q Al right. By your analysis, fluid mlk

consunpti on would go down 1.6% - -

A Uh- huh.

Q -- correct?

A That was one of the bounds. The other one is .9%

Q Ckay. |'mjust using one of the bounds.

A. Ckay.

Q That neans that retailers have the sanme size
shelves to fill, correct?

A Yes.

Q And so when their sales of fluid mlk go down,
that nmeans they are going to fill themw th nore water or

nor e pl ant-based beverages, correct?

A Correct.
Q Do you agree, based upon the studies that you have
seen, that these price increases wll be nost felt not in

the specialty mlk products but on traditional fluid mlk

sal es?

A. Can you repeat the question? The price increases,
| don't --

Q So -- so your inelasticity studies --

A Yes.

Q -- or those that you have seen, do you agree that
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there is a difference between how t he consuners react
bet ween specialty mlk products and traditional fluid mlk
sal es?

A Yes.

Q And where will the -- where will the inpact be
felt nore by the consuner?

A. | woul d believe that the highest valued mlk
products woul d have nore of an elasticity than the
| ower -- the bulk mlk, for exanple, the | ower priced per
unit bulk mlk. That would be nore inelastic.

Q So -- and that's the successful grow ng segnent,
correct, of the fluid mlk category, is the specialty mlKk
product s?

A Yes. Yes.

Q So the inpact on themis greater. And so doesn't
that nmean the very segnent that is growng is going to be
hurt the nost?

A. | don't understand what you nean by the inpact on
themis greater. Are you neaning that they have a higher
el asticity of demand for -- for those products? |I|s that
what you are sayi ng?

Q Yes.

A Yes.

Q Ckay. And because of that higher elasticity of
demand, the very segnment that is not conpletely dying wll
be i npacted negatively in the sense that consuners are
going to buy less of it because the price elasticity is

hi gher, correct?
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A. Yes. But | don't know what the exact nunber is,
but the category that you are tal king about is probably
10% or less of total fluid mlk sales. Are you talking
about --

Q | understand that. But given the fact -- and |et
me back up

You yourself said that | think until about 2011 or
2012 you were involved have fluid mlk pronotion, correct?

A Correct.

Q And, yes, there are other pronotion prograns |ike
the pork pronotion and the soybean pronotion, correct?

A Correct.

Q But the purpose of the dairy farnmers and the
processors contributing to prograns to assist in fluid
mlk sales is to increase fluid mlk sales, correct?

A Correct.

Q Ckay. Wiy woul d we undertake a policy sinply to
i ncrease prices to dairy farnmers which has the
countereffect of negatively inpacting fluid mlk sales?

A. Let ne -- let ne propose an alternative to that.
The -- what do you think about the data that the rea
price of mlk has declined by just the exact opposite of
what you are saying, by 8.3% And what happened to mlk
sal es over that period? They dropped by 18% So does it

follow fromyour logic then that if you cut the price,

that -- that it's going to be the savior of the fluid mlk
industry? | wouldn't agree with that.
Q Wll, let ne -- let ne skip ahead, and |I'll have
TALTY COURT REPORTERS, INC. 1670
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to cone back

If -- if demand was dropping, as you said in your
testi nony, at 18.3% when the price was declining 7% how
can the fluid mlk industry handle a price increase if
it's going down even when their price is going down?

A. What that -- what that fact tells nme is that price
IS very uninportant.

Q You don't think in the face of the declines we
have already had, that a 1.6% decline sinply because of
that one proposal in Class | prices, you don't think
that's significant?

A. | think that it -- it's inportant, but in the
grand schenme of things, it is relatively uninportant

relative to the main drivers that are driving that trend

downward. | nean that's pretty clear in ny testinony.
didn't say there's no inpact. |'mjust saying that it is
a very, very small inpact, and in the grand schene, not

that inportant relative to other demand drivers for fluid
m | K.

Q Even accepting your prem se, the price increase
that you are tal king about that you say is not going to
have a huge inpact, it does have an additive inpact? It
is like, you know, piling the insults on to the fluid mlKk
i ndustry, right?

A. Yes, | have answered that question several tines.
| said it does have an i npact.

Q So what are the main demand drivers in your

opinion, if it's not price?
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A. The three that | nmention in ny testinony | think
are the main ones, at |east those are the ones that | have
actually quantified in the past. And that is the -- the
growi ng conpetitive conpeting products to mlk. There's
been an expl osion over the last 25 years in that regard.
Now t he consuners basically has at their -- at their
di sposal, many, nmany nore products, beverage substitutes
to mlk than they used to have. | think that's a big one.

| think that the decline in the percentage of the
popul ation, that is one of the biggest, if not the
bi ggest. M1 k-drinking cohort has hurt -- that has driven
down aver age per capita consunpti on.

And then the trend in -- the trend in people
di ning out, away from hone, has also hurt. Most mlk
consunption is done at hone, not away from hone, including
restaurants, conveni ence stores, gas stations, etcetera.

Q And doesn't the grow h of conpeting products nake
demand nore elastic for mlk, for fluid mlk?

A. Make it nore elastic? | don't think the enpirical
evi dence bears that out.

Q So let's go back to consuners. In your expert
opi nion, are consuners hurt by higher Cass | prices,
fluid mlk prices?

A Yes.

Ch, can | rephrase that? Fluid m |k producers --
t here have been nmany studies on this, on the inpacts of
Federal M Ik Marketing Orders on consuners. Fluid mlk

consuners are hurt by classified pricing, but other dairy
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consuners are hel ped because their prices are |ower.
Those prices go down.

Q But as you yourself said, there's grow ng denmand
for conpeting products?

A Correct.

Q Let us all in this room | hope, agree, that mlKk
has hi gher and better nutrition than bottled water,
correct?

A Yes.

Q That m |k has higher and better nutrition than all
those mlk -- those clained products |ike oat m |k or soy
mlk, correct?

A | can't answer that. [|'mmnot a nutritionist.
| -- | do know that not everybody would agree with that,
that drinking whole mlk is healthy for you. But |'m not
a nutritionist, and I'"'mnot -- and | don't play one on TV,
so I'mnot going to try to answer that.

Q | know -- well, and | -- | --

THE COURT: Well, we are on TV.
BY MR ENG.I SH:
Q "' mnot an econom st, and | amon TV, but anyway.
But -- so | knowit's been a few years, you have
been away fromthe m |k pronotion prograns. 1Isn't it the
case that -- that the m |k pronotion progranms are now
touting the fact that real mlk, what we call real mlk,
has protein that cones fromthe actual mlk that can --
that is actually absorbed by the human body nuch nore

efficiently than these other products that add protein,
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correct?
A. | -- | have heard that, correct.

Q And woul d you agree that's true?

A | don't know. I'mnot a nutritionist, so |l really
don't know. | nean, | believe -- if -- if -- 1f a
scientist tells nme that, I'l|l believe it.

THE COURT: M. English, does it help if you ask
the witness to assune for purposes of this exam nation,
that that's true?

MR. ENGLI SH: Thank you, your Honor.

BY MR ENG.I SH:

Q Wul d you assune for the purpose of this
exam nation that it is true --

A Sur e.

Q -- that fluid m |k produced fromcows has higher
nutrition that is nore efficiently absorbed by consuners
t han the conpeting products who put the word "m | k" on --

A Sur e.

Q -- their | abel s?

A Yes.

THE COURT: He just answered yes, that you -- yes,
you woul d assune that.

THE WTNESS: Yes, | wll assune that.

THE COURT: And that nmeans you will take that as a
truth -- because | was thinking assune it for purpose of a
further question.

MR, ENGLI SH:  Thank you, your Honor. It's been a

| ong day al ready, and so thank you.
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THE COURT: You are doing fine.
BY MR ENGLI SH:

Q So at one tine, | think, again, you worked with
the m |k pronotion prograns, both the one that is the
producer - funded program and what's called M| KPEP, the
dai ry processor program correct?

A. Correct. | started off working for the dairy

2023

farmer program and then -- and | believe that the M I KPEP

program nmay have had their own study done, and then it got

brought into one through -- through the USDA AMS, and |

did those studi es.

Q But as part of that you got to know -- | nean, you

had to sort of get to know the processor industry a little

bill, didn't you?
A. Yes, that is correct.
Q So if the proposal is adopted, and the increase of

$1. 49 per hundredwei ght translates in one bound of your
testinmony to a 1.6% drop, that nmeans that fluid mlk
processors wll have less volune of mlk to run through
their plants, correct?

A Correct.

Q And to the extent their plants are expensive fixed

assets, that means that their relative costs are going up

per gallon, correct?
A Correct.
Q Ckay. Doesn't that nean that the margins for

fluid mlk processors will Iikely go down?

A. It's possible. | -- 1 would -- | haven't | ooked
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at the margins. | have been only | ooking at the prices
and the quantity in this case. So | -- | can't say it
definitively.

Q But are you aware -- so first let ne draw a
distinction that | don't think has been in the record yet.
There are branded dairy products, correct?

A Correct.

Q And what does the term "branded" nean to you?

A. Branded neans it's -- it's an effort, a marketing
effort by a firmto try to differentiate their product
fromconpetitors, and it is designed to increase their
sal es and perhaps capture nore nmarket share fromthe
conpetitors.

Q And what does the term"private | abel" nean?

A. Private | abel, which | believe is synonynous with
generic -- oh, private label is usually |ike Wgman's, a
grocery store will adopt the |abel that -- that a whole --
a processor will make for them And it's not branded, it
is -- basically, it's a -- it's asimlar -- very simlar

product, but it's not branded.

Q Otentinmes it's not just a simlar product, except
for the label, it's identical product, correct?
A. Correct.

Q You know, it m ght have been the sane plant code,
sane day --

A Correct.

Q -- all of that, correct?

A Correct.
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Q And typically, a branded product, wll command a

premiumin the marketplace, correct?
A Correct.
Q Over the private |abel, | neant?
A Correct.

Q Ckay. Are you aware in your studies that when

prices go up, that consuners typically switch from branded

products to private | abel products?

A. | -- that -- that sounds very reasonable to ne.

"' mnot an expert on that, on that switching that goes on.

But, yes, that's seens reasonabl e.

Q Now, that switch, in |ooking at your study,

woul dn't reflect a reduced demand in fluid mlk, correct?

A Oh, if -- if --

M5. HANCOCK: Your Honor, |'ll object. He's

al ready said he doesn't have that. That's not part of his

study. We're kind of just going around --
MR ENG.ISH: No, this is --

M5. HANCOCK: -- what he just said.

MR ENGLISH This is different, your Honor.

THE COURT: Yeah, | think that's a -- | don't
think that requires a study. He's asking whether it'
bei ng sol d sonewhere else, will that -- demand hasn't gone
down, it is being solid a different way. | think that's

what you' re aski ng.

MB. HANCOCK: | think his answer was that he

didn't know. Then he followed up with a question as if he

did know.
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THE COURT: Well --
M5. HANCOCK: That's ny objection.
MR. ENGLISH: That's not ny recoll ection.
THE COURT: Overruled for now.
BY MR ENG.I SH:
Q But | think | said, is it reasonable to concl ude
t hat consuners, when prices go up, would switch froma
branded product that's a premumoprice to a private | abel,
correct?
A Yes, that sounds -- | said -- | said | -- | did
say | don't know, but it sounds reasonable.
Q Ckay. And if a consuner, instead of buying a
gal l on of branded product bought a gallon of private
| abel, that would not be reflected as a |ost gallon in any
of these studies, correct?
A Correct.
Q But to the extent those products commanded a
hi gher margin, that nmeans the fluid m |k processor who
| ost that branded sale, |ost that higher margin, correct?
A Correct.
Q Do you know if that's what contributed to the Dean
Foods bankruptcy in 2020?
A |"mnot famliar with it.
Q So | junped ahead at one point because you
answered a question about something | was going to ask
| ater, so et nme cone back to this issue about denmand
droppi ng even when prices went down. Ckay? Do you

understand that's -- you have al ready tal ked about that
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wth nme, correct?

A Correct.
Q But that was three or four pages ahead, so now |'m
going to cone back. | have sonme questions | wanted to

ask, but | wanted to set the stage.

A Sur e.

Q Wuld it surprise you to hear that we had
testinmony earlier this week from processors that they
cannot al ways pass along fluid mlk cost increases to
their retailers?

A. No, it wouldn't surprise ne.

Q And woul dn't agree, you know, based upon sone of
your studies, what you know, that if processors cannot
pass all along these cost increases to retailers, that
that will squeeze their margins further?

A That's correct.

Q So we tal ked briefly about the public interest.

Do you understand that the purpose of Federal
Order is to prevent disorderly market and to ensure a
sufficient supply of mlk for fluid use?

A Yes.

Q s it your expert testinony that there is an

insufficient supply of mlk for fluid use?

A. That there's an insufficient?
Q Yes.
A. No.

Q You agree that there's nore than a sufficient

supply of mlk for fluid uses, correct?
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A. Yes.

Q And the raising of the price to Cass | processors

with a resulting decrease, however small in your view, of
consunption, will not result in Cass | processors
purchasing nore mlk, wll it?

A Correct.

Q So I'mgoing to turn back to -- and try very hard
not to duplicate -- to pages 4 and 5 already di scussed
with M. Rosenbaum

Are there any other studies of which you are aware
t hat you have not included?

A. There are no other peer-reviewed studies that |'m
aware of. And | am aware of sonme other non-peer-revi ewed
studies. But this -- these are all the peer-revi ewed
studies that | found.

Q So you view that we can only consi der
peer-revi ewed studies?

A. | think that is nore of the gold standard is a
study that has been reviewed by experts that basically
deemit worthy. |'mnot saying that non-peer-revi ened
articles are -- are inferior necessarily. [|'mjust saying
that this is a -- kind of a quality control. That's why |
use peer reviewed.

Q G ven our conversation and your conversation with
M . Rosenbaum about changes in the market, whether it's
changes in the youth cohort, whether it's changes in -- in
honme demand, whether it's changes with the grow ng

conpetition fromall those products that are in the dairy
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case today that are not mlk, at what point in tinme, in
your expert opinion, does the data reflected in studies
reflect the current market situation?

A. At what point intinme? WlIl, | nean --

Q Let ne ask it a different way. The first study as
| see it is a study by Bartlett in 1964.

A. Ri ght .

Q That study wouldn't reflect any of these three
changes, correct?

A Correct.

Q Ckay. And so asking that question now and coni ng

forward, when are those three categories --

A | think --
Q -- together?
A. Well, as | nentioned in ny testinony, these

studi es span 60 years goi ng back to the study that you
just nmentioned and going up to a study by Yang and
Dharmasena in 2021. And | think if you went back ten
years ago and asked that same question, you would
probably -- we could probably agree that the market is
different ten years ago than it was 15 years ago. So |
don't know why -- | don't know why -- what good it would
be for me to say how far back can you go to conpletely

explain the current market environnent. Maybe it was six

nonths ago. | don't know. | -- | have no idea.
Q Maybe it was six nonths ago.
A Yeah.
Q So you assert a nunber of reasons, and we j ust
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chatted a little bit, for the decline of fluid consunption
that you clai mdoes not include the price of fluid mlk.

The Sl utsky equation -- S L-UT-S-K-Y -- says
price elasticity of demand is conposed of two parts,
correct?

A. Correct.

Q | ncone i s one, correct?

A Correct.

Q And the other is substitution, correct?

A Correct.

Q And so there's an incone effect and a substitution

effect, correct?

A Correct.

Q The inconme effect is not relevant to the price
elasticity of demand for fluid mlk? Wuld you agree?

A. | don't quite understand your question. Can you
rephrase that again?

Q s the incone effect relevant to the price
el asticity of demand study for fluid mlk?

A. It can be. It depends upon how -- what sort of
demand equation was estinmated for. There are ways to
estimate what is called an incone-conpensated denmand
curve, and there are ways to estimate an unconpensat ed
i ncome -- unconpensated denand curve. | -- of these 38
studies | can't tell you which -- which ones did which,
but | would imgine, to guess, that there's a m xture of
both in here.

Q But you don't know?
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A. | don't -- | nean, |'d have to | ook at the
articles.

Q What about any of yours, the recent ones of yours?

A. For sone of them that's true. Were we use
demand systens, we have that. And sone of them it's not
true, where we just estinmated what's called an individual
single equation for mlk. So sone of themhave it in
t here; sone of themdon't.

Q So in those cases where it's not involved,
substitution has to be the factor, correct?

A Uh- huh.  Yes.

Q And so products that have nore substitutes w |
have nore el astic demand, correct?

A Correct.

Q And you admt that the beverage narket has becone
increasingly conpetitive wwth all these conpetitive
products, correct?

A Correct.

Q And so doesn't that increasingly conpetitive
beverage market nean that prices nmatter nore than others?

A Not - -

Q More than ever before?

A. Not necessarily.

Q You woul dn't think, with the substitution effect,
t hat the beverage nmarket becom ng nore increasingly
conpetitive would nean that ml k demand is becom ng nore
el astic?

A. No, | don't. | don't believe that. And the
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reason | don't believe it is that the cross-price
el asticity as a demand with respect to mlk is very, very
i nelastic. People that are mlk drinkers tend -- tend to
drink mlk, and they are going to drink mlk al nost
regardl ess of what the prices of other conpeting beverages
are. And then there's the exact opposite, there are
people that don't drink mlk, and the price of beverages,
the price of mlk has no inpact at all on their denand.
Hence, we woul d say that the substitutes are weak
Substitutes for mlKk.

Q And that is by way of saying, we could never get
t hem back, correct?

A Yes.

Q And so the few that we have got that aren't anong

them are going to go down that 1.6% under your assunption,

correct?
A Correct.
MR. ENGLISH: | have no further questions, your
Honor .

THE COURT: Very good.
Any ot her questions on cross?
CROSS- EXAM NATI ON
BY VR M LTNER:

Q Ryan M Itner representing Select MIKk Producers.
Good afternoon, Dr. Kaiser.

A Good afternoon, Ryan.

Q | wanted to start with a few questions about your

statenment that we didn't go over earlier.
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On page 2, you cite a study by Davis of 2012 as
the only one that you cited that estinmated m |k price to
be elastic. Do you have any particular criticisnms of that
st udy?

A No. But | would say that | think one of the
reasons the -- in general, the elasticities in Table 1
that tend to be the nost elastic, tend to be ones that
used scanner data fromgrocery stores, so they are a

subset of all mlk actually. And the substitution,

basically -- they were done at a very di saggregated | evel.
So, for exanple, they would include maybe -- |'mjust
going to nmake this up -- but maybe eight or nine, ten

products, mlk products, rather than fewer, in which case
that tends to add just inplicitly to the elasticity

esti mates because of that, using that dataset and the fact
that it's not all mlk that's consuned in society.

Q So if | could summarize that, the |limted dataset
affects the elasticity that's calculated; is that correct?

A That is correct.

Q Wul d you extend that to suggest that because of
the limted dataset, the useful ness of that study is not
as -- well, it is not as useful as a study that had a nore
enconpassi ng dat aset ?

A. That's ny personal opinion, yes, because
especially when you want to talk about Cass |, you should
really be tal king about all C ass | products, not just
those that are sold in a grocery store.

Q At the bottom of page 2 -- and this was sonethi ng
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where what you said when you read the statenent was
slightly different than what you wote.

The second sentence, it's witten as, "There are
at least three reasons for this.”" Wen you -- when you
read it, you said, "There are at |east three reasons | can
t hi nk of . "

Are there any other reasons other than the three
listed that -- that you wanted to add to that?
under stand when you read things, you -- we fill in words,
but I wanted to ask you about that.

A. That's a good question. | am-- | amsure there's
sone -- sone other factors out there that the dairy
industry would love to -- you know, to answer so naybe
they could -- they could approach a solution to it
per haps.

| woul d say there m ght be sone raci al
denographi cs that could be inportant over tinme. And by
that, I -- | amgoing to quote this from nmenory, which nay
not be precise, but I know that if there's any racial
changes in the population, it has an inpact on mlk
consunption. For exanple, Caucasians consune nore mlk
than African Anmericans consune but |less mlk than the
general i zation of Hi spanics do. And therefore, over tine,
i f those denographics are changing, for exanple, if
there's nore African Anericans in the popul ation, that
wi |l have an inpact on mlk demand. So -- so that woul d
be one possibility.

|"d want to explore it and investigate that in
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nore detail enpirically, but that would be a hypothesis
that | would be interested in testing. So that would be
one factor that would be worth | ooking at.

And -- and | do have Iimted enpirical -- a |ong,
long time ago | did a | ot of demand work on m |k demand in
New York City, and that was a market where | | ooked at
over 25 years of nonthly data. And that was a long tine
period, and there was these nmj or changes in raci al
denogr aphi cs that had a profound inpact on driving mlk
demand in that market -- average m |k demand in that
market. So that would be one that | left off here that
m ght be a candi dat e.

Q Thank you.

In addition to your research on elasticities for
fluid mlk, have you done any broader surveys or research
on the reasons why consuners may nove away from consum ng
fluid mlk products?

A. No, | have always wanted to do that, but | have
not done that. |In fact, | put in a proposal for -- for
doing just that, and the proposal wasn't funded,
unfortunately, back when | was doing a |ot of work on the
dairy side and | had a team of researchers. W thought
that was a very inportant and interesting question, but we
weren't successful in getting that funded.

Q Toward the bottom of page 3 you tal k about the
average and the nedian elasticities fromyour study.

Do you have an opinion as to which of those

neasures woul d be nost appropriate to rely upon, the

TALTY COURT REPORTERS, INC. 1687
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

average or the nedi an?

A. In general, on any statistical neasure, | prefer
the nedian -- like if I want to -- if | give an examto ny
class, I'll calculate the average and the nedi an, and |

al ways think the nedian is a little bit nore informative.

But | really -- | won't go on record as saying that .2 is
a nore accurate estimate than .35. It is just a
different -- a different way of looking at it.

But what | particularly like about a nmedian is it
is really easy to understand. It basically says half the
studies had an estimate that was .2 -- under .2 and half
had an estinmate that was over .2, and so it kind of gives
you a nice little break.

And -- oh, and one other thing. And when you have
an average, really, really extrene nunbers can bias it
up -- upwards, so it is not as good of a neasure, in ny
opi nion, of central tendency as a nedian is for that
reason.

So et nme just give you an exanple. Suppose you
had five nunbers: 1, .5, 1.5, 1.75, and 1,000. The
average to that is going to be, you know, 500 maybe, and
that's not very reflective of those first nunbers. That's
an average. The nedian of that would be sonething like
1.5, which is nore accurate. So when you have an extrene
outlier, averages are not very good.

Q | was going to say, in statistical terns, that
woul d be excluding the outliers?

A. Yeah. Yeah. And that's one of the reasons why
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they sonetinmes take -- what is it called -- Aynpic

aver ages, where they throw out the two | owest and the two

hi ghest .

Q Ri ght.

A And that can help solve the problem | didn't do
that. The average here is just the average of all the
st udi es.

Q A question about Table 1 on page 4. | think this

is just a stray character, but | want to nmake sure it

doesn't nmean anything. There is a question mark after --

A. | -- 1 have corrected that. | apol ogize. Yes.

Q Oh.

A That -- that should be erased. There's no
question to it. | don't know where that question mark
came from

Q |'"'msure as we present the testinony ny clients
have prepared, we'll find a nit or two as well, so no need

t o apol ogi ze.
A. But thank you for bringing it to the attention.
Q Qobvi ously you aut hored or co-authored a nunber of
t hese studi es.

Can | ask, have you read all of the studies that

are in this -- this table?
A. | have skimred them | have not read them super
carefully. | was looking -- so the way | came up with

these, by the way, was | did a Google Schol ar search for
mlk elasticity and then a couple other things, and that's

how | found these. And they needed to be in peer reviewed
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articles.
These are all journal articles with one exception,
the Capps article is -- it's not an article, it is the

report to Congress, which | used to do. But that is peer

reviewed. |It's very nuch peer reviewed, so | included
that as the only non-journal article there. So -- but
| -- but that -- but | basically tried to get as

exhaustive of a peer reviewed |list as possible, and that
is how !l cane up with the 38 articles.
Q | appreciate that.
Have you -- with respect to the Capps report to

Congress, have you reviewed that --

A Yes.

Q -- that particular report?

A Yes.

Q s it correct that report | think by statute has

to be presented to Congress annual | y?

A. That is -- that's technically correct. It isn't
al ways finished annually, unfortunately, because it takes
along tine, sonetines, to clear -- to get -- to get USDA
clearance. And | understand that that was a little bit of
an i ssue when the Texas A&M peopl e were doi ng the studies.
|"mnot criticizing them It is just -- it -- that -- the

nost recent study that was released | believe is 2019

and -- because it took a while to get through cl earance.
And that, | believe, is the nost recent. | don't know
when the next one will be com ng out.

Q When -- you have a date of 2022 on that.
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A Yes.

Q |s that the 2019 report?

A. Yes. The 2019 report canme out in 2022.

Q Okay. Thank you

Are the nethodol ogies used in that report now
simlar or even identical to the nethodol ogies that you
used when you did that report?

A They were initially identical, and now they're
very simlar. The fluid -- the fluid one is al nost
identical. But when | did the |ast couple of them | only
did a fluid demand equation and then | did an all dairy,
whi ch included fluid demand equation, did both on a mlk
fat and a mlk solids basis. | understand that the 2019
report has butter and a couple of other things that they
eval uated, so they have extended it a little bit. But the
fluid side is -- |ooks really simlar to what -- what |
did, and the results are very sinlar too.

Q And because the nethodol ogies are so simlar, |
assune it would have been inproper for you to include a
nunber of those Congressional reports in your study here?

A That's -- that's exactly why | didn't include any
of mne. | could have put |like 15 of ny studies in there,
and each -- each year we just add four data points, so of
course, the nunbers are going to be very simlar. So
that's why | only included Judd Capps' report to Congress.
Wi ch, by the way, does have very simlar findings.

It's even nore inelastic, by the way, than ny

study. It is one of the nost inelastic results of all the
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studies | quoted. The fluid mlk price elasticity in that
study is mnus zero-point -- mnus 0.071, | believe.

Q You -- that's correct.

A H ghly, highly inelastic. That says a 10%
increase in price would lead to a . 7% decrease in quantity
demanded.

Q And so although there's -- | nmean, if you | ook at
the dates of the studies in here, there's perhaps a bit of
a gap between the early aughts or |ate aughts and 2022.

The studi es have been perforned. You could have
|isted themall in here, but it would have skewed the
accuracy of your averages and nedi an?

A. Exactly. And | really wanted to -- | didn't want
to do that. | didn't want to -- sone of these studies
where they are really elastic actually are overwei ghting
this because | took the elastic -- sone of them estimated
for like skimmlk, one estinmate whole m |k, another
estimate, and so forth. Qher studies, |like the report,
just had all mlk. So |l tried to nake sure that no study
was nore heavily weighted in this table than -- than
ot hers.

Q There were questions asked of you about whet her
t hese studies took into account the demand and the sal es
of plant-based mlk alternatives.

Do you recall those questions?
A Yes.
Q Do you know i f the Capps report to Congress took

into account those alternative products?
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A. Yes, | believe it did. The last three years that
| did the study, | had the -- the -- | had both the price
of soy mlk -- soy mlk, in quote -- and soy mlKk
advertising in -- as a -- as a factor that did inpact mlKk
demand.
| believe, by the way, | called it soy beverage,

just to be politically correct.

Q |"'m sure everyone in the room here appreciates
t hat .

|f you wanted -- |let ne just rephrase that, if |
coul d.

Wul d you find that the Capps report to Congress
represents an adequate and appropriate standal one neasure
of the elasticity for fluid mlk?

A. Yes. In fact, of all the studies on this -- of --
that | have done, | would stand by that one the nost. It
was subject to the nost scrutiny by USDA experts, went
under -- went -- underwent sonme -- nore than four or five
revisions, so it was very, very rigorous. And |'msure
they did the sane thing -- AMS did the sanme thing when the
Texas A&M peopl e, the Capps people did the study. So,
yes. And -- and -- and us agricultural econom sts in the

prof essi on have a | ot of respect for Judd Capps. He's

a -- he's a fantastic econom st.
Q Thanks. | don't think |I have anything else to
ask. | appreciate your answers.

THE COURT: Let's keep goi ng.
/11
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CROSS- EXAM NATI ON
BY DR. VI TALI ANO.

Q Peter Vitaliano with National M|k Producers
Feder ati on.

Good afternoon, Dr. Kaiser.

A. Dr. Vitali ano.

Q | have a few questions that are prinmarily for the
pur pose of clarifying sone of the previous questions and
di scussi ons.

On page 1, the last full paragraph states, The
overwhel mng majority of enpirical studies that have
nmeasured the price elasticity of demand for m |k have
found it to be inelastic. The studies spanning nany years
have consistently shown the sane result, the price
i nel astic nature of mlKk.

|"d like to focus on what | would characteri ze
your article as a survey article and the significance for
that for econom c research.

Wul d you agree that we -- that economcs is a
soci al science that studies human behavior, and therefore
it's often considered to be a bit of a soft science?

That -- to the extent that, you know, one
i ndi vi dual study is not necessarily -- no matter how wel |
done it is, no matter how well|l peer reviewed it is, is not
necessarily accepted as definitive. Oten other studies
cone up with different results. And that this -- this
contrasts with sone of our fellow scientists in the hard

sci ences.
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Like let me cite two exanples. Particle physics
t hat have received a lot of nmedia -- attention in the
popul ar nedia. A few years ago they did -- a team of
researchers | believe discovered the Hi ggs boson particle,
and it was widely accepted to confirma hypothesis that
had been | ongstanding, and the entire science breathed a
collective sigh of relief.

And nore recently there was a team researching
for -- searching for a very subtle wobble in the --

THE COURT: Let himfinish.
BY DR. VI TALI ANC.

Q -- particle and that it is expected that if that
is confirmed, it will upend the entire foundation of that
sci ence.

We don't have that luxury. |[If we do a study of

the elasticity of demand for fluid mlk, even if it's a
stunningly brilliant study, we should not hold our breaths
awai ting a tel ephone call fromthe Nobel comrittee in
St ockhol minform ng us we have won the econonmics prize for
the year. kay.

THE COURT: |Is there a question mark there
sonepl ace?

DR. VITALIANO Yes. |Is --

THE COURT: Before -- before you answer,

Dr. Kaiser, | would Iike to hear from M. English
THE WTNESS: | not only agree with that --
THE COURT: Well, wait a mnute. No, no, no. |
said before you answer, | want to hear from M. English.
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MR. ENGLI SH:  Your Honor, | object. There were |
t hought 12, 13 different thoughts in that. So if the
witness is nowto agree, | don't know which one he is
agreeing with. It is not a question, and I think it
shoul d be stricken.

THE COURT: |I'mnot going to strike the intro, but
| will -- | would like to hear a nore specific question.
BY DR VI TALI ANC.

Q Yeah. | would just -- would you agree that
i ndi vi dual pieces of research in our field are not often
considered to be very powerful indicators by thenselves as

a single article?

A. Not only do | agree with that, | try to practice
that. I'ma big, big believer in repeating studies,
the -- and using different data to kind of stress test.
And the nore that you -- the nore you see simlar or even

identical results fromdifferent techniques, different
data sets, different studies, the nore robust our
conclusions are and the nore confidence we can have.

Q So that nmeans that a survey article |ike you have
done, that surveys many pieces of research on the sane
subject, that conme to roughly the sanme concl usion,
coll ectively can be considered much nore powerful support
for their findings than a single study?

A. That is true. And -- and this is sonetines
referred to as a neta anal ysis.

Q Yes.

A. So neta anal ysis has been used by, for exanple,
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the AMA to prove a point, you know, in terns of the
efficacy of a drug or, you know, a thing that causes
cancer or whatever. Qobviously, if you can survey all of
the literature and form your concl usions by the overal
literature, not just one study, the nore robust the
findings wll be in your concl usions.

Q And that characterization of neta studies is not
necessarily weakened by the fact that those individual
studies may cone up with different specific nunbers. Like
inthis case we're |ooking -- the studies are |ooking at a
single nunber, the own price elasticity of fluid mlKk.

And if you have a spread of nunbers, that if 37 of them
say, in your study show | ess than one --

THE COURT: Yeah. M. English stands up. It is
too much of an introduction here.

Also, | realize we allow friendly cross here, but
if -- we really have a situation here of, you know, you're
testifying, and then asking the witness to say, hey, ain't
that right?

DR VITALIANO Sorry --

THE COURT: Now, that's the w tness, you know, |
think you are asking, are survey studies generally nore --
t hought to be nore probative than individual studies, and
| think the witness has answered yes and that that's why
he did a survey study here.

How about that, M. English?

MR. ENGLI SH:  Your Honor, yes. The rules here are

what they are, and, you know, people get to prepare
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witten statenents, so -- but at sone level, if this
doctor standing next to ne, as opposed to the doctor in
the witness stand, needs to get back on the stand for
rebuttal, it seens to ne that's nore appropriate than what
we're hearing right now because -- and I -- | want to
repeat our objection fromearlier and say we did our part
over the break to as efficiently as possible create an
exam nation, and now it |ooks |like we're going to have to
go back because of sone of these things. And we were
trying to help this wtness get off the stand at sone
poi nt .

| just worry that we're going to end up with our
having to get back up because | think there's issues being
raised here. But that's up -- that's up to them But |
do think that the nature of the kinds of non-exam nation
that's been going on is not hel pful for the record.

THE COURT: Yeah, | agree, and |'m not sure what
to do about it. | nean, we do allow friendly cross --
yes, Ms. Hancock, you may tal k.

M5. HANCOCK: Yes, your Honor. | appreciate the
Court's gui dance here, your Honor's guidance for this.

And -- and, you know, if -- if M. -- if Dr. Mitaliano is
not an attorney and didn't ask as precise of a question, |
think that that's fine to maybe, you know, help get the
record clear where we need it.

But in all fairness, M. English and M. Rosenbaum
have asked what is traditionally very objectionable

evidentiary questions, and we in the -- in the efficiency
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of this proceedi ng have not been objecting. And so to
attack just one witness -- or one exani ner here, | think
is unfair.

So | think that Dr. Vitaliano has heard the
message. He should be given an opportunity to concl ude.
But we don't delineate between who is allowed to ask
guestions. And | think that if we're going to create nore
of a rules of civil procedure evidentiary standard, it is
going to apply to everyone.

THE COURT: Now, | nean, the criticism there's
certainly nothing personal about it.

Doctor, | just think -- and we have al |l owed
friendly cross and | eading questions on -- what's really
friendly cross really should be a direct exam nation. |
don't know what to do with this. But | wll try to apply
the rules fairly.

But | do think -- is there sonmething different in
your question? Do you -- that you want the question --
you asked the w tness whet her survey studies were better
t han individual studies, right?

BY DR. VI TALI ANC
Q And the last question | asked was: That
conclusion is not weakened by the fact that the individual

nunbers mght be different, that's typical in economcs;

do you -- would you agree with that?
A Yes, | agree.
Q kay.

THE COURT: Thank you. And, again, | don't nean
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to criticize you at all. You are -- perfectly appropriate
for you to be a representative of your client asking these
guesti ons.
But I will, however, because you are not a |awer,
give you nore |l eeway in your questions.
DR VITALIANO | will try not to abuse that
| eeway, your Honor.
BY DR VI TALI ANC.
Q On page 2, the last full paragraph in the bottom
It says, Another way to denonstrate how uni nportant price
changes are in terns of driving ml|k demand, consider the
fact that the real price of mlk relative to all goods and
services has fallen, and that nmeans that m |k has becone
| ess expensive to purchase relative to other products.
A Yes.
DR. VI TALI ANC.  Your Honor, may | approach the
Wi t ness?
THE COURT: You nay.
The w tness has been handed a docunent.
BY DR VI TALI ANC
Q | have just handed the w tness a docunent | abel ed
Exhibit 62. That was ny testinmony fromthe first day of
this procedure. Referring to the general econom c inpact
section on page 8. | showed a figure that charted for the
| ast 15 years the consuner price indices for all itens,
food and beverages, dairy products, and fluid mlk.
Dr. Kaiser, have you seen this before?

A. Not this specific graph, but I -- | calculated a
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simlar graph for the overall CPI and the CPI for mlKk.
But this has got additional products included.

| mportantly, it includes all food and beverages and dairy
products and fluid mlk and all other itens. So it has
got nore than what m ne had.

Q So woul d you agree that this figure, which is now
in the hearing record, is consistent with the point you
were making in that paragraph |I just stated?

A Yes. In fact, it is even nore consistent in the
sense that | conpared what's happening to the fluid mlk
price to all goods and services in the econony, and in
your graph here you have all food and beverages, which is
nore -- nore -- closer related to fluid mlk than al
goods and services. And that is going up -- I"'msorry --
all food and beverages prices are going up even faster and
nmore over tinme than fluid mlk prices.

Q Thank you.

On that same page 2, the second full paragraph
fromthe bottom you nmake the case that the cross-price
el asticities of demand for mlk are inelastic.

A Correct.

Q Whi ch neans that consunption of mlk is not very
sensitive to price relationships with substitute products;
is that correct?

A Correct.

Q And then | ater on you say one of the -- one of the
maj or causes for the steady decline in per capita fluid

m |k consunption is the growmh of substitute and
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al ternative beverages.

A Correct.

Q There coul d appear to be a bit of a contradiction
to that, so | would like -- could you clarify the
relationship for the finding that the cross-price
elasticity of mlk is low, but it's still losing share to
ot her products. Does that nean that it's not price of

mlk conpared to these others that's critical, but other

factors?

A. Yes, that's exactly right. [It's -- price is not
driving -- driving -- the prices of other commvodities or
substitutes that are -- that are mainly driving it. They

are driving sone of it, but not driving, you know, a | ot
of it. It's just the explosion of new products that are
avail able. It has nothing to do with price. New

products, it mght be their advertising canpaigns are real

successful. | renenber when bottled water first hit the
scene, | nean, it was going up double digits, 20% a year
when it first -- per capita consunption when it was first

i ntroduced. Had nothing to do with price, it was just
new y avail abl e and becane a preference change, basically.
Q There was sone previous discussion in the
guestions | think from M. English about the concept of
i ncone effects on consunpti on.
Coul d you briefly explain that there is a separate
elasticity that is specifically called inconme elasticity?
A Yes. |1'mglad you rem nded ne. Probably all or

nearly all of the studies in Table 1 included inconme as
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well as other demand shifters to estimate the price
el asticity.

So, for exanple, typical -- for ne, a typica
demand equation for mlk would include such vari abl es as,
of course, the price of mlk, the retail price for -- of
mlk, the price of substitute products, naybe orange
juice, coffee, cola, whatever, inconme, and then,
popul ati on denographi cs, percent of food consuned away
from hone, etcetera.

And so incone is explicitly in probably all, if
not nearly all of these studies, and a separate elasticity
can be found. All of these elasticities for incone tend

to be positive but very inelastic. So in other words, a

1% increase in -- in real inconme in the econony, for
exanple, leads to a small increase -- a positive increase
but a small increase in the demand for mlk. So mlk is

sonetinmes referred to as what economi sts call a nornal
good, which sinply neans as i ncone goes up, demand goes
up.

Q Thank you. | was going to ask you to define
i ncone elasticity as you just did.

You also |isted a second cause of declining
demand, the increasing trend in food consuned away from
home. Can you clarify that that was not neant to be
just -- refer to food service restaurant eating, that it
could be it was a broader concept of literally all food
consuned away from home, like in autonobiles or in --

A Yes.
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Q -- wor kpl aces?

A. Literally, if you don't -- if you consune food and
beverages away from hone, that's what |I'mtal ki ng about
t here.

Q And |'m-- | have observed personally that
shopping carts in grocery stores now have cup hol ders?

A Yep.

Q That woul d be anot her exanple of that?

A Yep.

Q You al so tal ked about denographi c change, and | --
| detected a little bit of confusion in sone questions you
got on that.

In -- interns of -- | interpret your paragraph --
t he second full paragraph on page 3 of your statenent,
t hat an i nportant denographi c change causing a decrease in
m |l k demand is the proportion of young people in the
popul ati on, which has been declining. And you give
nunbers.

| sensed in sone of the discussion on that there
was a bit of confusion between the rate of decline in
consunption for these individual popul ation cohorts versus
the decline in their proportions. So if, for exanple,
l et's assune that each popul ati on cohort was constant in
their consunption, a decline in the proportion of, say,
t he yout hful cohort would still result in an overal
decline in fluid mlk consunption, even though no one
person or no one cohort was decreasing thensel ves.

A. That's exactly right. That's perfectly said.
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2023

Anot her question would be what's happening to mlk

consunption in that cohort, but it is really the fact that
the cohort itself, regardless of their consunption |evel
changi ng, is decreasing, and that's what's causing -- so
per capita is sinply total mlk sales divided by pop- --
all the population. So that is going down because that
bi g consum ng age cohort is going down.

Q So that woul d have rel evance, then, for, say,
pronotion activities that would nmake it appropriate for
themto | ook at causative factors of fluid decline for
I ndi vi dual popul ati on segnents --

A. That's --

Q -- which could be very different?

A. That's exactly correct. Yes.

Q You gave this analysis of price transm ssion, and
you used as an exanple the price -- Cass | price
differential inpact, which you worked through the
transm ssion and cane up with an estinmate of 1.6% decli ne.

Let's accept that just for the nonent. | -- as |
understood it, | interpreted M. English to say, wouldn't
this result in increasing the problemlong-termon top
of -- you know, a change of that sort on top of a steady
decline. Let ne clarify whether or not this is a
| ong-termthing.

My understanding is that an increase in the
Class | differentials would be a one-tine increase and
that it mght -- by your nunbers, it would reduce

consunption by 1.6% But that would be -- wouldn't that
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be a single one-tine inpact --

A Yes --
Q -- even though it m ght be --
A. -- it would be conpoundi ng every year --

(Court Reporter clarification.)
BY DR. VI TALI ANC.

Q So even though that adjustnment mght |ag over a
couple of years, it is a one-tinme inpact, and then there
woul d be no further reaction in consunption strictly from
the price increase once that played out?

A Correct.

Q It would -- the next year there would be a --
relatively speaking, a 0% increase in the price, and it
would result in a zero inpact on consunption, that's how
el asticities are applied?

A Correct.

DR. VITALIANO | think that conpletes ny
guesti ons.

THE COURT: Very well.

Further cross?

Yeah, Let's take a break. | was hoping we would
have a real short, but that's not a good assunption, |
don't t hi nk.

Al right. It is 3:19. Let's cone back at 3:30.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on the record. W're

back in session.

Who's up? AMS's turn? No one -- everyone -- we
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finished everyone's cross. |'mnot saying we finished
re-cross. | hope we are.
But, Ms. Taylor --
M5. TAYLOR |'msure Dr. Kaiser does too.

THE COURT: M. Taylor, the floor is yours.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon.

Q Thank you for comng today to testify.

testi nony on page 2, you tal k about how there are other
manuf act ured products that are nore price elastic than
fluid mlk. And so |l wanted to know, if you could, for
the record, talk about if there's a distinction between
being nore price elastic and being price elastic.

A. Yes, there is. One would -- for one, you would
use the termrelative. Wen | talk about price
discrimnation to nmy class, that's a really inportant
aspect of that, and that is this: To successfully price
di scrim nate doesn't nean that you have to have an

i nelastic or an elastic product. You basically want to

than the other. And it nay not be, in fact, inelastic,

but it is nore inelastic than the other. So that's a

A You' re wel cone.
Q | have a few questions that | don't think have
been covered in -- in -- from previ ous cross-exam nation.
So |l had -- | wanted to talk on the top of your

price higher the product that is relatively nore inelastic
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di stinction.

So, generally speaking, we call demand inelastic
if its elasticity and absol ute value is bel ow one, and we
call it elastic if it's -- if it is above one. And | take
your question to -- to inply that you can al so conpare.
Cheese, for exanple, is nore price elastic than fluid

mlk. So that's a relative kind of conparison.

Q But it is not to say that cheese is inelastic?

A Correct.

Q Ckay. So your testinony generally tal ks about
price -- why mlKk is price inelastic, and you gave three
mai n reasons for those. |If | can sunmarize for the

record, the first is increased conpetition in the beverage
mar ket, so there's new products, there is alternative
products, etcetera. And your coment on that was people
may switch to those products, but they are not doing it
because of the price of mlk, there's other reasons.

A Correct.

Q The second was there's increased food consunption
away from hone and a | ower proportion of young -- and a
| ower proportion of young kids in the popul ation.

And |'m wondering, while mlk is, according to,
you know, your testinony and the surveys that you have put
in here, mlk price inelastic, do you think at sone point
there is a price ceiling for consuners that at sone point
the price will matter?

A. Yes, of course. The hard part of that question

woul d be to predict what that would be. But, generally
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2023

speaki ng, as price goes up, people get nore sensitive to
pri ce changes.
So a perfect exanple of that is the demand for

salt. Salt is really an inexpensive part of our budget,

We just buy it when we need it. W probably don't even
| ook at the price because we know that it's so cheap.

On the other extrenme, the price of a new house,

pur chase deci si ons.

poi nt that would make it inelastic, but if you raised it

Q On page 3 you state that the average C ass

$1.49. |Is that a sinple average or how did you cone up

with that esti mate?

A. | didn't actually cone up with that estinate.

That was given to ne by a colleague at the University of

W sconsi n, Chuck Ni chol son, who I believe wll be

testifying at this hearing in a week or two or sonething

am so | just took it as a given.

and it tends to be highly inelastic, our demand for that.

are going to be very price sensitive when they nmake their

And right nowmlk is not priced at -- at a price

to $100 a gallon, it nost certainly would becone el astic.

differential change as proposed by National MIk would be

i ke that.

Q Ckay.

A. And so | just took that as -- as an anot her
expert's estimate. And he's well nore -- he's way nore
wel | versed on -- on this provision of the hearing than I

peopl e when they go | ooking at, you know, a $350, 000 house

r TALTY COURT REPORTERS, INC.
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Q Ckay. And then is it your assunption in the |ater
part of your testinony -- | want to -- | think maybe
M. English touched on this alittle bit -- but that
eventual ly that full price change does get passed on to
the consuner? | want to talk a little bit about, you

know, the farmto-retail transm ssion --

A Yes.

Q -- part of that.

A. Yes. That is -- that is ny assunption. | have
not nodel ed that -- | have not nodeled that. But when you
have a very, very inelastic demand, like mlk, nmy expert

opinion is that alnost the full cost, if not all of it,
woul d be passed along to the retailer and then to the
consunmer.

Q Ckay.

A And by the way, | assunmed that, and that's how
got the decrease in quantity demanded. | assuned it --

Q You did assune that --

A Yep.

Q So in your answers, | think, this norning to
M. MIltner's questions about retail price variable --
about the retail price variable you used in your analysis,
you nmention that the price is nultiplied by 8.6 to convert
a dollar per gallon retail price to a dollar per
hundr edwei ght equi val ent. However, on page 3, you
describe the price variable as a retail CPI for all mlk
products.

Can you clarify whether it's a retail price used
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or a price index?

A. | apologize for that typo. | originally used the
CPlI, and then | went back in the -- in a nore recent draft
and changed it to an actual retail price per gallon, and I
m ssed that. So it should not be the CPI. | used -- |
used the retail price.

Q Ckay. Thank you

And then | wanted to turn to your table on page 9.
It's the regression analysis that you did.
| wonder if you could, at first, under the

vari abl e colum, you list four variables, if you could

di scuss each -- what each of those are.
A. Yes. So don't worry about C. Cis a constant,
and -- and it is not a variable.
And then what | did was -- so | -- | regressed the
retail price on a -- onthe Cass | price -- on the

current Class | price, the Class | price lag in the
previous nmonth, in the previous two nonths, in the
previous three nonths, and the previous four nonths. |
tried previous five nonths, and it wasn't significant, so
| so | stopped there.

So | basically wanted to see how collectively both
a current as well as -- | wanted to see over tine
dynam cally how an increase in the Class | price would
ultimately manifest itself in a permanent increase in
the -- in the retail price for mlk.

| also included a trend. That LOZT), that's just

a trend variable, as a way to proxy marketing costs, which
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| didn't have. W don't -- | don't have data on that.
That's obviously confidential data from processors. So |
included a trend termbasically to be a proxy for omtted
variables, and the main omtted variable would be
mar keting costs.

Q Ckay. And the PDLO1 and 027

A. That stands for polynom al distributed lag. |It's
just an estimation technique that follows an inposed upon
structure of how the inpact manifests -- how nuch of the
inpact is felt currently versus over the |ast four nonths.
And -- and it's really the sumof the |lags that gives you
the total inpact over tine. |It's kind of like a long run
t hi ng because, as | nentioned this norning in ny
testinmony, if the Class | price has increased this nonth,
it wll inpact the current retail price, but it wll also
i npact retail prices tonorrow, next nonth, and so forth.
And that's the way | kind of captured it with this PDL
speci fication.

Q Ckay. And on the line of the prices that you
used, since we have advanced pricing in the system is

that factored in anywhere here where --

A No. That's another reason | put the lags in
here --

Q Ckay.

A. -- because of that. So I'mcapturing -- |I'm
basically saying it takes four nonths to be -- to be fully

felt in terns of the retail price.
Q Ckay. So under this --
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A. It would be captured -- it would be captured here
by that.
Q Ckay. And so to restate this in -- you nmake ne

very glad | have a Ph.D. econom st sitting behind here on
my side of the table to help ne |ater.

But if | could restate it for those non-Ph.D.
scientists. So what you are saying is, in your
assunption, that $1.49 that you tal ked about earlier, it
woul d take four nonths for that to fully be shown at the
retail price level?

A Yes.

Q Assum ng that it all goes to the -- the assunption
that it would all go there?

A Precisely. And furthernore, it wouldn't -- it

appears enpirically that it won't go |longer than that.

Four -- four nonths is the end of the inpact, basically.
Q Ckay.
A. So five nonths it wouldn't be felt. Six nonths it

woul dn't be felt.

Q Ckay.

A So what's kind of nice about this is it tells you
that the process, the full process, the full dynamc
process for it to transmt.

Q So basically it would take four nonths for the
shift to be fully felt --

A Correct.

Q -- of a curve?

A. Ri ght .
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Q Yeah. Ckay.

A. And part of that was, by the way, because | had
nmonthly data. |If | wanted to do this on a quarterly or an
annual basis, | wouldn't need to lag it because it would
be | ong enough periods of tine that we're | ooking at.

Q Ckay. And | had a question. | think M. MIltner
asked the sanme question, so | apologize if |I'm being
duplicative, but | mght have been trying to cone up with
ot her questions during that tine.

So on the one study you tal ked about on page 2,
that's the outlier, did | hear correct it is because that
study | ooked at |ike a subset of ml|k products in the

grocery store, not just mlk generally?

A | was spec- -- | nean, | can't give a definitive
answer, but nmy -- nmy guess is it's due to the fact that,
nunber one, yeah, they used a sub sanple of -- of fluid

m | k products, that being only grocery store sales. And |
believe it mght not even include Wal mart in there because
for a while the A.C. Nielsen data did not get Wal mart
sales, so it was a smaller sub sanple of all mlk
pur chases.

And the other reason | believe it's nore elastic
in their price elasticity is they had a nuch hi gher
di saggregation of fluid m |k products than sone of these
studies that just had mlk as ml|k rather than organic,
1% 2% you know. And so | can't renenber exactly how
many products they had, but it was nmuch nore

di saggregated. Wen you have nore products avail abl e,
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that adds -- that adds -- those estimates of elasticity
tend to be higher than if you just have one product.
Q Ckay. Thank you.

M5. TAYLOR | think that's it from AMS. Thank
you so nuch.

THE WTNESS: Thank you.

THE COURT: Anyone -- that's all of AMS?

Cross?

Very well. Your wtness.

M5. HANCOCK: Thank you, your Honor. We would
nmove to admt Exhibit 115.

THE COURT: Any objection?

Heari ng none -- oh, M. Rosenbaumri ses.

MR. ROSENBAUM Qut of an abundance of need to be
explicit, 1'"'mnot objecting to the contents of the exhibit
itself, but since | objected to the manner in which it was
presented --

(Court Reporter clarification.)

MR. ROSENBAUM  Since we have objected to the
manner in which it was presented and the tine period that
we had to prepare for it, | just want to make that clear
so that we don't -- our silence in objecting to the actual
recei pt of the exhibit would not be interpreted to be --

THE COURT: Yeah.

MR. ROSENBAUM -- acqui escence.

THE COURT: That's fair.

M. English.

MR ENGLISH | joinin that. That's all.
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THE COURT: Yep. That's fair.
Wth that -- with those noted objections,
Exhibit 115 is admtted into the record.

(Thereafter, Exhibit Nunber 115 was received

i nto evidence.)

THE COURT: M. Mltner, I'msorry.

MR MLTNER That's okay. | have no problemwth
admtting the statenent or anything. | do have a rel ated
request, though.

THE COURT: Very well. But that exhibit is in the
record for the keeper of the exhibits.

M5. HANCOCK: Just to -- I'mso sorry. |'m going

to junp in front of M. MItner because he's going to

change the subject.

Just in responding to the last two comments from

M. English and M. Rosenbaum | do want the record to

reflect that we did take extensive argunent on this

earlier this nmorning. The Court had already ruled. And

as a result, they both had an extended [unch hour. W put

the witness on before |Iunch, took sonme questions before
[ unch, took a two-hour l[unch hour to allowthemtine to
work on it. Both of them cane back early fromlunch in
the roomand had full opportunity to conduct their
exam nation. | just want to nake sure that our record
reflects all of that.

THE COURT: Ckay. | think it wll.

M5. HANCOCK: And it's 3:45 in the afternoon

today, with an hour and 15 minutes or nore left of the
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heari ng.

MR. ROSENBAUM  Well, | don't know what this
notion is of what time | got back early. | nean, did |
get here five mnutes before we started? | suppose | did.

M5. HANCOCK:  30.

MR. ROSENBAUM No, | wasn't here 30 m nutes
before we started, | assure you. | certainly wasn't here
30 m nutes before the scheduled tinme for start, and |
wasn't here 30 m nutes before anything else, | don't
believe. | don't want to reargue this, but |'mnot going
to |l et soneone characterize the evidence in ways |
don't -- of what happened today in ways that | don't
bel i eve are accurate.

THE COURT: Well, | think the record will -- I'm
not sure what tine you got back to the roomis pertinent.
| f the decision witer wants to take that into account
sonehow, | suppose they can, but I'mnot going to -- but
t hank you, Ms. Hancock.

And | do appreciate everyone's good faith efforts
intrying to get this witness on and off today. | realize
not everyone's happy with it. | don't expect everyone to
be happy with what | allow and hear, but | think you all,
despite sonme strong views, pulled together to do the best
we could with this.

Yes, M. Mltner.

MR. M LTNER  Thank you, your Honor. | would |ike
to ask that official notice be taken of the report of

Prof essor Capps cited in the witness's statenent. And the
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reason for doing so is that although Professor Capps is
the author, it is published by the United States

Departnment of Agriculture, Agricultural Marketing Service,
and is a public docunent. It is an official report of a
governnent agency. It is submtted to Congress, and it is
reasonably available to the public. And pursuant to 7 CFR
15.121, it is appropriate to take official notice of that
docunent, and | request that we do so.

THE COURT: Al right. Wat do we think?

M5. HANCOCK:  Your Honor, we have no objection to
that, and it was ny understanding that anything in the
public record that was a record of the USDA was al ready
capabl e of being cited. And so we understood that that
was al ready the case.

THE COURT: \What's AMS think about this? Again,
| -- I -- I"mlooking -- I'mdoing the best | can here,
but | do consider AMS to be in a special position to try
to preserve the record as a quality record.

Are you asking -- M. MIltner, you are asking that
the Capps report referred to, anong other places, at the
bottom of Exhibit 115, page 4, sonehow cone into the
record for the truth of what's witten in that docunent?

MR MLTNER Yes. It is a governnment -- |I'm
sorry, Brian.

As a governnent report, official notice allows it
to be admtted essentially as part of the admnistrative
record and then referred to by participants in their

post-hearing briefs as if it was presented in full.
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THE COURT: Is that your understandi ng?
MR. HILL: Yeah, we don't -- we don't mnd that.
What year is this?

MR MLTNER So it's -- it's on the AMS' s
website. It was -- it reports -- it is the 2019 report to
Congress, submtted in 2022. And if it is helpful, | can

get the URL, and we can put that in the record, if
necessary.

MR HLL: GCkay. That would be fine.

MR. M LTNER  Thank you.

THE COURT: |'mnot hearing any objection to it.
And | think it would be useful to have the URL just to --
for all | know, there could be nore than one Capps report.
Let's nmake sure we agree to that one. But as you say, |'m
not sure | even have to rule on this if CFR 15.121 says
what you say it says, and you have been pretty accurate so
far, | think.

MR MLTNER | try to be. So thank you. And
we'l |l get that URL.

THE COURT: Again, thanks for everyone's
cooperation on these things.

And | wll say the witness did -- in his testinony
did provide sone testinony in support of those
conclusions. There's sone testinony in this record,
actually which may be beyond what's required in that
Federal Register section. It supports the validity of
contents of that study.

Ckay. Is that it? Can | let Dr. Kaiser --
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Prof essor Kai ser step down and nake his airplane back to
Syracuse and/or Ithaca, whichever it is.

THE WTNESS: Thank you, your Honor

M5. HANCOCK: Thank you for your tinme, Dr. Kaiser

Your Honor, | think we would pick back up with the
Cross-exam nation of M. Hanson.

THE COURT: Yes, let's do that.

Wl cone back to the stand, M. Hanson, you are
still under oath.

MR. ROSENBAUM  Your Honor, as a procedura
matter, International Dairy Foods Association. In ny
exam nation of this wtness earlier | had had narked
Heari ng Exhibit 118, and the government -- which is sinply
an excerpt fromthe Code of Federal Regulations -- the
gover nnent counsel correctly pointed out that the headi ng
was wong in terns of the section.

THE COURT: Yes.

MR. ROSENBAUM It shoul d have been 7 CFR 1170. 8.
In addition, he pointed out that this docunent only
replicates part A of that regulation. |It's the one that
rel ates to cheddar cheese. That's why it is even really
rel evant to the discussion.

So | have prepared an updated version of that
exhibit that both corrects the heading and then al so has
ellipses at the end to indicate that | have renoved

everything that conmes after section A

So | would ask that this docunent, which I'lIl now
provi de copies to everyone, call -- which | have called
TALTY COURT REPORTERS, INC. 1720
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updat ed Hearing Exhibit 118 -- that this be substituted
for the previous docunent.

THE COURT: Yes, | think so. No objections to
substituting that exhibit, and by which we're going to
give this copy to the keeper of the official exhibits,

and M. Rosenbaumis going to hand it out. And |I'm going

to wite on mne, superseded. | suggest everyone el se do
t he sane.

MR. ROSENBAUM  Thank you, your Honor.

THE COURT: Very good, sir. | admre the

dil i gence and preci sion.

Wel cone back to the lectern, M. English.

MR, ENGLISH Tradition has it USDA gets the front
row on one side, and dairy farnmers get the front row on
the other side. So I'mas close as | think I"'mallowed to
get, your Honor.

THE COURT: Your witness.

MR. ENGLI SH. Thank you.

CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q M. Hanson, nmy nanme is Chip English. [|'m attorney
for the MIk Innovation G oup. Good afternoon

A Good afternoon, sir.

Q |"mgoing to try to recall where we were, which is

to say where you were when M. Rosenbaum was finished with
you sonme hours ago. So -- and | amtrying not to
dupl i cate.

But let ne start with your testinony marked as
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Exhibit 117, and | want to | ook at page 2 in your
overvi ew.

A. Ckay.

Q You refer to "as a result of the strong
correlation, both price series" -- neaning bl ock and

barrels, correct?

A Yes.
Q -- "were incorporated into the protein price
formula used in the Cass IIl mlIk price through weekly

surveys of sellers and buyers."”

Wuldn't it be nore correct to say that because
both bl ocks and barrels were at that tine, at |east,
considered to be market clearing, that they were both
i ncl uded, and the strong price correlation allowed USDA to
conclude that you woul d use one and subtract $0.03?

A | guess you could call it market clearing, but the
inportant thing is they were noving cl oser together, and
that spread was fairly consistent.

Q But the critical thing in USDA s deci sion was that

they were market clearing, right?

A | think the critical piece in ny --
(Court Reporter clarification.)
THE WTNESS: | think the inportant aspect there
is those two series nove together. And you -- the spread
was fairly consistent. It was predictable. | nean, |

don't renenber | ooking at the spread back ten years ago,
but now, today, | have to report the spread every day to

nmy boss, who is the CEQ, because it has that nmuch of an
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I npact on the business.
BY MR ENGLI SH:

Q Ckay. So your viewis that it was the strong
correlation that was nore inportant than the fact that
t hey were both market clearing?

A Yes, in mnmy opinion.

Q So in the next sentence you say, "FMMO pricing is
designed to provide dairy farnmers with a fair price for
their mlKk"

A Yes.

Q -- "based on the value of dairy products
manuf act ured by processors.”

Where does the words "fair price" cone fromin AVS
policy as with the Federal M|k O der progranf?

A. |"mnot sure if it's actually in there, but
it's -- ny interpretation of that is dairy producers
shoul d be getting the value that's in the narketplace for
cheese products. That should be translated back into the
mlk price.

Q And what makes that price fair or unfair?

A Well, a fair priceis if -- what manufacturers are
getting for their products, whether it is based on the
bl ock or barrel market. And in this case, blocks
represent the majority of the commopdity cheese that's
manuf actured in the country. The dairy producers shoul d
be getting a price based on block that represents what's
happening in the marketpl ace.

Q Again, it's not that -- blocks thenselves, it's
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all the products you say that are priced off of bl ocks,

correct?
A Yes.
Q Ckay. Because the survey doesn't price all those

products, it prices blocks, correct?

A. Ri ght .

Q Ckay. And you know, of course, that the Federa
M Ik Marketing Order systemis not designed to be a price
support program correct?

A Correct.

Q Ckay.

A. But | don't think dairy producers should be
supporting the bl ock manufacturers either.

Q |"msorry. Wat did you just say?

A. | don't think dairy producers should be supporting
t he bl ock manufacturers either.

Q How are dairy farmers supporting the bl ock
manuf act urers?

A. Because what -- their price on the Cass Ill is
going to be 52 -- based on 52% barrel, 48% bl ock. And
over the past five years, barrel prices have been
significantly | ess than the bl ock price, even though
barrels only represent 9% of the commodity cheese produced
in the country, which translates into a lower mlk price
for dairy producers.

Q Well, isn't that inbal ance between bl ock and
barrel capacity due to less flexibility today in the

pl ant s?
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A. | agree there's less flexibility in the plants. |
mean, | think plants today have very fo- -- they're nore
focused than they were in the past. They are operating at
nore full capacity to ensure they have viabl e econom cs.
And so there's not a | ot of balancing that you can just
make barrels with excess mlk. | nean, you are trying to
keep your plants full with the products that you are
i ntendi ng to manuf acture.

Q So you agree that today there's less flexibility
for plants to flex between bl ocks and barrel s?

A Yes.

Q Ckay. And then isn't that the true issue then
that there -- that insufficient capacity to flex is a
result of an unhealthy processing sector because of
out dat ed Make Al | owances?

A Well, I'"'mnot getting into Make Al |l owances here.

Q Well, but isn't your solution trying to dea
synptom -- deal with the synptomrather than the probl enf

A No. The solution here is to make -- is to ensure
that dairy farners are getting their fair share of the
revenue generated from cheese sales and to take disruption
out of mlk pricing for both processors and dairy
producers.

Q And you don't think those outdated Make Al |l owances
are contributing to that lack of flexibility?

A. Like | said, that is a topic for a different day.

Q Well, you don't think the topics here are

i nterrel ated?
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A No.

Q So on page 5 of Exhibit 117, you have sone charts.
And | guess, as | see this, this is a carryover from
page 4 where you say that butter represents just 9% of
total U S. butter production, correct?

A Correct.

Q Ckay. So nonetheless, if your proposal were
adopted, right now you would basically exclude on Table 2
for NDPSR reporting the last line, which is barrels,
correct?

A Correct.

Q And so bl ock, which represents only 16% of the
NDPSR, what ever's happening in the CVME is not that, right?

A Uh- huh.

Q Correct?

A It would represent 16% yes.

Q And so going next to the next -- the bottom part
of the table, even though cheddar, you know, is -- in
terms of volune is 3.9 billion pounds, if you -- if you

take this, you' re reducing the reported vol unes
percentage, which is that 644, 226,963, plus the
702,431,327, that's in the first part of the table, you
are reducing that down so that the percentage that is
reported for cheddar will drop alnost in half, correct --
or drop nore than half, correct?

A Correct. Correct. Yes.

Q Ckay. And -- and yet, whey powder, the reported

volume is 26.6% correct?
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A. Right. Yeah. 27%on the table.

Q And the nonfat dry mlk is 52% correct?

A Correct.

Q So -- so for a product that is nore than those two
conbi ned, you want to have a representative sanple that's
only 16%

A. It would be 16% yes. And still, I'd argue, it is
nore representative of what the conmmodity cheese
production is in the country by renoving a price series
t hat does not represent what's actually being produced in
t he mar ket pl ace.

Q Barrels not actually produced in the marketpl ace?

A. Only 9% of total conmmopdity cheese.

Q But you say 9% of the commpdity cheese. You are
now cal ling nozzarella a commodity product?

A Yes.

Q Ckay. Let's turn to page 7 and your Table 4.
Let's |l ook at your highest nonthly spread during this
period was a $0.61 per pound. That was in 2020, correct?

A. Yes. $0.27 on the table, yes.

Q Vell, the $0.61 in the --

A Ch.

Q -- ahead of that, that high, that was al so 2020,
correct?

A Yes.

Q That was largely -- a part of what contributed to
this you know, $0.27 in 2020, correct?
A. Yeah. It was probably |like July or Novenber, one
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of the two.

Q So | want to suggest to you that 2020 data is not
the nost -- nost -- it's not the data | would rely on very
hard for what happened. Wuld you agree 2020 was an
extraordi narily unusual year?

A It was an extraordinary year. And it was an
opportunity for dairy producers to capitalize, and they
weren't allowed to as nuch as they shoul d have.

Q Wasn't part of that capitalization that USDA
engaged at industry's request in the Food Box Progranf

A Yes.

Q And didn't the Food Box Program contribute to that
di fference?

A Yes. Yes.

Q Ckay. So | would suggest to you that we m ght
want to consider excluding 2020 on the basis that industry
asked for sonething, industry got it, and it contri buted
to that spread.

A. Yes. But it was nore than one year. | nean, it
was five years of having the back and forth with the
bl ock- barrel spread.

Q But then in 2022, it's back to 0.01?

A That's right.

Q And you want to sort of discount that one?

A No, | don't want to discount that one at all.

MR. ENGLI SH: | have no further questions.
THE COURT: Next cross-exam ner, other than AVS?
/11
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CROSS- EXAM NATI ON

BY MR M LTNER:

Q Good afternoon, M. Hanson

A Good afternoon.

Q Still Ryan MItner, and I'mstill representing
Sel ect M|k Producers.

A. Ckay.

Q The m Ik that goes into Forenost's plants, is it
all mlk fromyour own nenbership?

A. Most of it, it's a very high percentage, call it

2023

90-sone percent, is our owmn mlk. W have trades in place

where we swap mlk with others for |ogistical savings, and

a few purchases here and there.

Q So when you say "a few purchases here and there,"”

woul d you call those spot purchases?

A. Sone contractual. But, yeah, there's sone swap --
or, no -- or just some spot purchases, yes.
Q And the mlk that goes into plants from your own

nmenber shi p, do you account for that or pay those producers

at the class price?

A Pay them based off class conponents, yes.

Q From a gl obal perspective for Forenost, if you
take barrels out of the survey --

A Uh- huh.

Q -- the Cass Il price goes up as expected.

A Potentially, yes.

Q Wul d that not actually increase the total cost of

operations for Forenbst's cheese plants?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

1729


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. In situations where you have bl ock prices higher
than barrel prices, then, yes, our mlk costs would go up.
W were doing this to support not just our dairy
producers, but dairy producers in general, and it takes
t he di sruption out of the marketplace, because it causes a
| ot of uncertainty about what earnings are going to be
month to nmonth, quarter to quarter. And we just want to
have nore certainty regardi ng what our nenbers get paid
and earnings that conpani es neke.

Q So despite that particular financial inpact, this
I ssue is inportant enough to Forenbst that they think that
it ought to be addressed?

A. Yes, absolutely.

Q Have you done any, we'll call it research or
i nvestigation or even discussions with others in the
i ndustry about what is driving this increasing or -- or
what has caused the gap between bl ocks and barrels to
deviate fromits historical three or three-and-a-half-cent
rel ati onshi p?

A Well, | think historically prior to 2017 you had
nore of a stable production capacity in the marketpl ace
bet ween bl ocks and barrels. [In 2017, there was sone
addi ti onal barrel capacity added, and you had sone barre
capacity being taken out later. But for those reasons, |
t hi nk you saw patterns of we had excess barrel production
wei ghi ng down in the marketpl ace.

Q And you --

A. And, you know, it's fair, you had -- with the Food
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Box Program that added a |l ot nore support to bl ocks and
barrels. But in general, over the past five years, you
have just seen nore demand for blocks relative to barrels.
That's what drove the higher bl ock-barrel spread. Now,
you have had a | ot of occasions too where barrels got
tight, and then barrel price shot up over block for a few
nmonths at a tinme. And then that trend reversed, and you

saw a positive bl ock-barrel spread again. Again, you have

a lot of variability, and it is just -- it's disruptive to
alot of -- for financial forecasting |I'll say.
Q There's been sone questions around this topic, and

| want to see if | can put a fine point onit. Do you
have an opi nion as to whet her 40-pound bl ocks and
500- pound barrels are fungi ble commodities?

A Defi ne fungible for ne.

Q Are they substitutes for each other?

A. Not to a great extent. On the margin, they can
be. And you are going to see sone arbitrage happen, and
you nmentioned it before, when if you see a very -- if
bl ocks are $0.30, let's say, above barrels, processed
cheese manufacturers are going to try to use nore
bl ocks -- or excuse ne -- if you had barrels above bl ocks
by $0.30, you are going to see processed cheese
manuf acturers try to use nore blocks in their -- in their
oper ati ons.

Q Are you at all famliar with the difference
bet ween the types of whey that are produced by bl ock

manuf act urers versus barrel manufacturers?

TALTY COURT REPORTERS, INC. 1731

taltys.com - 408.244.1900

August 31, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Sonewhat .
Q Is it part of your responsibility to nonitor those

prices or demands for the various types of whey in the

mar ket ?
A Yes. Mself and the comrercial team at Forenost.
Q Do you have an opi nion about whether the demand

for the whey produced froma barrel manufacturer is

different than the whey produced by a bl ock manufacturer?

A. It depends on where that whey is going to go. |
nmean, if you are looking at -- |like a WPC80 operati on,
white whey froma bl ock manufacturer -- or barre
manuf acturer is probably nore valuable. [|f you are

| ooking at a WPI manufacturer, it is probably nore
indifferent to whether it is comng froma block or a
barrel manufacturer.

Q So is WPCB0 consi dered a val ue-added whey product?

A. | woul d say yes.

Q And that's not included in the survey of whey
products that go into the Class IIl fornula, is it?

A No. Dairy producers don't get the benefit of
t hat .

Q Do you have an opinion or an observation as to
whet her any cheese manufacturers, including Forenost |
suppose, view the whey product com ng out of their plant
as the primary product with the cheese alnost as a
bypr oduct ?

A No, not for Forenost.

Q Anybody else in the industry that you -- you have

TALTY COURT REPORTERS, INC. 1732
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

an opinion as to what they view as their primary product?

A. | -- | would have to say, unless |I'mincorrect,
cheese is always going to be the primary product.

Q Are there situations where the whey com ng out of
a barrel manufacturer could provide real substanti al
income to that manufacturer?

A. Yes. But it would be secondary to the cheese.

Q Are you famliar with the manufacturing of
640- pound bl ocks?

A Yes.

Q Does Forenopst nmanufacture any 640- pound bl ocks?

A Yes.

Q I"'ma little bit ignorant on that topic, but is it

as sinple as cutting a 640-pound bl ock into 16 40-pound
bl ocks? Are those -- do you now have equivalent -- if

| -- for instance, if | went to a 40-pound bl ock
manuf act urer and bought 16 bl ocks, and | bought a

640- pound bl ock and cut it up, do | have the sane thing?

A. Yes and no. | nean, you can do that. |In our
operations, we -- we press a 640-pound bl ock into one
block. It's not cut up and put together. It's one bl ock.
But it -- | have heard of people taking 40-pound bl ocks

and collating themand putting theminto a 640. But
that's -- | have heard of it, so -- but that's not how
For enpst manuf act ures 640s.

Q | guess as far as the uses of those two different
bl ocks, would they be used for the sane purposes?

A. A lot of it goes to cut-and-wap operations for
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chunki ng, slicing, and various forns. |t depends how the
cut-and-w ap operations are set up. Sone of them are set
up to handle 640s nore efficiently; sonme are set up to
handl e 40s nore efficiently.

Q | s the noisture content of a 40-pound bl ock and a
640- pound bl ock simlar?

A. Simlar, yes.

Q Coul d a 640-pound bl ock be noi sture-adjusted on

price simlar to the way we now noi st ure-adjust 500-pound

barrel s?
A. | suppose if you wanted to you coul d.
Q You coul d determ ne a price equival ency by

adj usting the noisture?

A Sur e.

Q On page 7 of your -- your statenment, at Table 4, |
understand you were | ooking at yearly averages, and so you
stopped at the end of 2022.

Do you know what the spread between bl ocks and
barrels is for 2023 thus far?

A. Yes. Through June, it was -- it was pretty w de.
It was bl ocks over barrels 20-sone cents, | believe. And
then July it dropped way down. And |I'm not sure where
August | anded. Because you had a w de bl ock-barrel spread
first half the year, then it inverted in about that June,
July tinme period on the CME

Q And woul d that suggest to you that this -- this

spread that, on an annual basis, | guess, peaked in 2020,
that that's not really a peak, is it, it's -- it just
TALTY COURT REPORTERS, INC. 1734
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happens to correlate wth COVID and the Food Box Progranf?

A Yeah, it would -- it -- | nean, 2020 was an
exceptional year, for sure.

Q But now that we're through the pandem c and
there's no Food Box Program that certainly doesn't nean
that the end of this broad spread has arrived, does it?

A. It's beconme nuch nore variable. You get periods
of time, six nonths, where you have a w de bl ock-barre
spread, bl ocks above barrel, and that can flip around, and
t hen you can have extended periods of tinme or shorter
periods of tinme when barrels are above bl ocks.

Q If this is sonmething you' d prefer not to answer as
opposed to can't answer, |I'mperfectly fine with that.

But is the cost to manufacture 640-pound blocks simlar to
that for 40-pound bl ocks in Forenbst's case?

A There's sone dissimlarities. You have
di fferences in packagi ng, you have differences in pack
size. So there are differences between nanufacturing of
640s versus 40s.

Q | don't think this was asked before. If it was, |
apol ogi ze.

" m | ooking at page 9 of your statenent at the
very top, and you -- you testified barrel cheddar cheese
represents 9% of natural cheese manufactured in the U S.
And then at the end of that sane paragraph: "The CMVE
barrel cheese price is used to price only around 9% of
total U S. natural cheese.”

Is the 9% that you reference second, is that in
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addition to the 9% that barrels represent, or is it the

barrels only price -- the barrel price is only relevant to
barrel s?
A They go hand in hand. | nean, barrel -- barre

volume is only 9% of total commodity volune, and barrels
only -- you only use a barrel index to price barrels. So
it means that 9% of cheese production uses the barre
price index.

Q I n other words, where a nozzarell a nanufacturer
m ght say, the price of ny cheese is the 40-pound cheddar
price plus or mnus sonething, you re not aware of -- of
conpani es saying, ny cheese is priced off the cheddar
barrel price plus or m nus sonething?

A. | have not heard of any nozzarella being priced
off the barrel market. | nean, there's sone -- there is
sone differences in the price series, but in general,
nozzarella is -- in nmy experience, is priced off the CMVE

40- pound bl ock mar ket .

Q I n your experience can you think of any -- any
cheese other than -- any natural cheese other than
500- pound barrels who are -- whose price is indexed off of

t he actual barrel price?
A No. | can't.
Q | want to return to this idea -- this topic of the
whey that cones froma 500-pound barrel.
Have you -- in your discussions with others within
Forenost or within the industry, has there been any

suggestion that the val ue of clean white whey has been the
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driver for increases in manufacturing of barrels?
A. In recent history, no.

Q Ckay. \When you say "recent history,"” how far back
woul d that go?

A Let's say ten years.

Q Ten years. Gkay. Thank you

A Uh- huh.

THE COURT: M. Rosenbaunf
CRGOSS- EXAM NATI ON

BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Association. A few followup questions to the ones you
just received.

Am | correct that in the commercial world, there
is no noisture adjustnent for 640-pound bl ocks in terns of
adj usting the price?

A. As far as | know, no. Because 640s have a typical

noi sture profile as 40-pound bl ocks, and there really

isn't a need to adjust for noisture.

Q Excuse ne, there is not a need, did you say?

A Ri ght. Yes.

Q Ckay. And then in terns of -- of the use of
barrels to price other cheeses, does -- does your conpany

export nozzarella?

A. Not on a -- just on a spot basis.

Q Ckay. Do you know whether, in fact, other
conpani es do price the nozzarella they are exporting based

upon the barrel price?
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A. My experience is any tinme you export, it is a flat

price, to be conmpetitive in the world market.

Q Ckay.
A My experience.
Q And does that -- okay. And does that result in a

pricing off of the barrel price?

A The -- it's -- alot of times | believe it's
priced off where the futures market is or it is priced off
of where the -- where the fair price is in the globa
mar ket pl ace.

Q And could that be -- and is that the barrel price
soneti mes?

A. Not in my experience. Not -- that's not what |
have seen.

MR. ROSENBAUM  All right. Thank you.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Roger Cryan with the American Farm Bureau
Feder ati on.

A Good afternoon.

Q Hell o. How are you?

A Good.

Q | guess you nade it clear, but let ne ask. You
cannot convert 500-pound barrels into 40-pound bl ocks; is
t hat correct?

A | have never heard of that before.

Q And you can't convert 40-pound bl ocks into

500- pound barrel s?
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A Never heard of that before either.

Q Al right. But you can convert 640-pound bl ocks
into 40-pound bl ocks?

A Yes.

Q Ckay. And is it correct, are the specifications,

t he gradi ng specifications for cheddar cheese in 640-pound
bl ocks the sane as the specifications for -- grading
specifications for cheddar cheese in 40-pound bl ocks?

A. | -- in--inm -- | believe so, but I'm not
exactly sure on that.

Q Is it -- is it your experience that -- that cheese
pl ants generally run full, that they -- cheese pl ant
operators strive to keep the plant full?

A | think you put enough tinme in for maintenance,
preventative mai ntenance, and then you subtract that tine
off, and then you try to maxim ze then, yes, that
remai ning timne.

Q And when you tal k about sonme of these products
bei ng used for bal ancing, you are kind of talking about --
you know, when you tal k about selling it to the spot
mar ket to bal ance, you are tal ki ng about finding value for
t he additional product that you are generating because you
are trying to keep the plant full, right?

A. Yeah. As a co-op, we're trying to do that because
you get better plant efficiency if you are running full.
But in nost cases, we have nenmber mlk that we need to
process --

Q Ri ght .
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2023

A -- and so we have to find a hone -- we have to
find market access for that mlKk.

Q Those are rel ated, keeping the plant full and
using the -- all the nenbers' mlk?

A Yes.

plants to -- to be idle at tines? |If you don't --

A No, | think that's true. | nean, it's -- it's
definitely you had nore open capacity, that you could
seasonally bring in mlk when mlk was flush and then

better use the capacity.

pound of product?

they are generally -- they are close, in ny experience.

Q Do -- when you sell -- when you sell blocks, do

custoners for 40s and 640s?

A. | "' mnot confortable answering that question.

Q Ckay. Was it nore common 25 years ago for cheese

A. You -- you have sone differences in packagi ng, but

you typically -- do you typically quote the sane price to

Q Ckay.

A That's less and less than it used to be.

Q Sure. That's consistent with what we have seen in
the --

A. Ri ght.

Q -- block and barrel, you know, the tightness of
bot h.

A. Ri ght.

Q I n your experience is there any separation between

t he 40-pound bl ock price and the 640-pound bl ock price per
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Q Al right. Al right. That's fair
And woul d you say that 640-pound bl ocks are
growi ng as a share of the market for cheddar cheese?
A. They have definitely grown over the past ten, 15
years. \What it's done the past few years, we've seen a
| ot nore bl ock capacity comng online. |'mnot sure if
we're seeing nore 40s or nore 640s with that new capacity,
but definitely over the past 15 years there's been nore
640 capacity.
Q Wonder f ul .
DR. CRYAN. Thank you very nuch.
THE W TNESS: Thank you.
THE COURT: Any additional cross-exam nation by
parties other than AMS?
Seei ng none, AMNS.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon.
Q "Il try to make it through ny questions.
M. MIltner stole a few, so |l wll try to keep this a
little nore organi zed.
| just want to sunmarize -- kind of as | read your
testinmony this norning and you talked, | always like to
try to sunmarize what | think is the main nessage that was
trying to cone across.
And what | gather fromyour testinony is the

reasons that National MIk doesn't want -- or is seeking
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to drop barrels is, one, you do not see the two products
as i nterchangabl e anynore?

A Correct.

Q |s that correct?

A Correct.

Q Ckay. The second is that the NDPSR price no
| onger reflects howmlk is actually used -- producer mlk
is used in the cheese market?

A Correct.

Q Ckay. A third one you had in your testinony, but
hasn't been di scussed about too nuch, was be able to
enhance ri sk managenent tools available to --

A. Correct. It makes risk nmanagenent nore efficient.

Q Ckay. So those are basically the three main
reasons?

A Yes. And another one that's in there, too, is
that, you know, in the past -- over the past five years
dairy producers have not realized the benefits of the
hi gher bl ock price to the extent that they should have in
the Class Il mlk price.

Q When you say "to the extent that they should
have," and that's because, in your view, blocks are nore
wi dely used -- or the pricing off blocks is not as
representative -- or let me rephrase this?

More of the cheese market is priced off blocks, so
that the NDPSR price is not recognizing that?

A Correct.

Q Ckay. | would like to spend a little tinme on the
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chart you have on page 3 because | don't think that was
kind of wal ked through in testinony. |If you could walk
t hrough what you're trying to show there and what sone of
t hese col ums nean.

A What we were trying to do here was estimte the
val ue that was |ost to dairy producers from 2017
t hrough -- through first half of 2023 based on the
bl ock-barrel spread, NDPSR bl ock to block -- the
bl ock-barrel spread in the NDPSR, and just said, okay, if

we did not have barrels in the i ndex, what woul d have been

the financial inpact to dairy producers. So we just -- we
just said, here's -- in the left colum you have the
Class Il annual m |k pounds.

Q That's pool ed on the Federal Order?
A. That the pool ed on the Federal Order.

Q Uh- huh.
A. Yep. And the second colum is Cass | annual mlk
pounds, because Class IIl inpacts Cass | but not 100%

So the third one takes a |look at Class | pounds that were

driven by dass Ill. So prior to May of 2019, it was the
hi gher of Class Ill or IV. So the nonths where the
Class Il price was above Cass |V, that vol une was

i ncluded. After May of 2019, then it was just half of the
Class | volune because the Class | pricing -- the nover
was based on the average of Class Il and |V

We just take the total of that volune, convert it
t o hundredwei ghts, took the actual spread during those --

that time period and just subtracted $0.03 off. | nean,
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that may not have been necessary but trying to be
conservative here, because there's sone assunptions that
there's a $0.03 spread between bl ock and barrels, so just
trying to nmake the estimte conservative. And then took
t hat spread and converted it to a hundredwei ght i npact.
And so we ran the spread per pound through the

Class Ill nodel, and every penny in spread translates to
4.8 cents per hundredweight in the mlk price. And then
t ook that per hundredwei ght inpact tines the hundredwei ght
volunme, and that got to the dollar inpact to dairy
pr oducers.

Q So to read this table then, it's show ng that from
2017 to 2023, the inpact of using blocks and barrels in

the prices --

A Uh- huh.

Q -- reduced revenue to dairy producers by
$2 mllion and change?

A. At |east, yes. Because, to your point, it
doesn't -- it's only pool ed pounds, and if you | ook at

2020, the volune drops off dramatically because sone of

the Gass Il pounds were depooled in 2020.

Q Uh- huh.

In the footnote, then, can you explain the

sentence: "Calculations based on total Cass IIl mlk
vol unme" -- okay, | think I under- -- "plus Cass | volune
i npacted by the Cass IIl price.”" | think that explains
t hose two columms there. | think | understand that nore.

A Yeah.
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Q | do think that perhaps the footnote got cut off
at the end. It says, "Based on Cass IIl pricing
formul as,” comma, "every," and then the sentence ends.

A. That should be "every penny in spread translates
to a 4.82 per hundredwei ght inpact."

Q Ckay. So every penny in spread translates to a
4.82 cents per hundredwei ght inpact?

A. Ri ght.

Q Ckay. So | got that correct.

Ckay. On page 4 you tal k about how barrel cheese
manuf act urers have been paying higher mlk costs relative
to the prices that they receive for the barrel cheese?

A. Sorry, | was trying to get to that. Could you
repeat that again?

Q Sure. On page 4, you talk about -- there's a
sentence: "Barrel cheese manufacturers have been paying

high mlk costs relative to the prices received for barrel

cheese," towards the top of the page?
A Yes.
Q So if we only include bl ocks in the survey, what

woul d be the inpact to barrel makers whose mlk is pooled
on the Federal Order systemif their price is no | onger
reflected in the protein price?

A. Yeah. In that case when you have a high
bl ock-barrel spread, initially, that's going to negatively
i npact barrel manufacturers. You know, our thought is
that kind of puts themon the sane playing field as other

types of cheese that aren't 40-pound bl ock, Iike
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nozzarel |l a 640-pound bl ocks, and there would be an
evolution to where the -- you would have -- they woul d be
priced nore off the bl ock narket.

It is definitely not a perfect solution, but it
gets you closer to what the reality of the marketpl ace is,
which is comopdity cheese in the country is, at least, in
nmy opinion, 75% priced off the block market, and the mlk
price should reflect that better than it does today.

Q You nention 75% of the cheese market -- comodity
cheese market is priced off of blocks.

| asked a simlar question to Dr. Vitaliano. Wat
woul d be your definition of a commobdity cheese product
t hen?

A. A commodity product woul d be anything that really
is priced off a market index, which a |ot of that cheese,
that 13.8 billion pounds, is done. It is priced off of a
bl ock index. Not all of it, but the vast mpjority of it
iS.

Q So not necessarily a product that has to be the
product of |ast resort?

A Right. Rght. 1In all those -- a lot of those
categories, they do have sone bal ancing, and a | ot of
times it is going to be the product of last resort and --
and -- when you are trying to bal ance your networKk.

Q Ckay. And I think -- so does that go to the point
you were talking earlier, that in a conpany who has a
di versified cheese production, you try to balance in the

conpany?
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A Uh- huh.

Q So you bal ance with what ever production capacity
you have, not necessarily barrels or bl ocks?

A Yeah. We may have tines where we don't have the
demand for nozzarella, but we have the demand for cheddar.
So the cheddar lines are running and it is getting sold,
but then we have to -- we nay not have 100% sal es for the
nozzarella, and so we still have to nake the product, and
then sell that on the spot market. But that can change.
That can -- we can be full on nozzarella, which is a |ot
of tines the case, and we have to bal ance on the -- with
40- pound bl ocks, and then 40- pound bl ocks becone the
bal anci ng outl et.

Q Ckay. | did have a question. You know, we were
| ooki ng on page 6 where you have the NDPSR vol unes of the
survey and, you know, the past three years barrels have

been actually a hi gher percentage of what's surveyed than

bl ocks.

A Yes.

Q And there's been -- | guess a question is, would
it -- would it be correct to suggest that perhaps we're

not capturing nmuch of the 40-pound bl ocks in the survey --
in the NDPSR survey, and would there be reasons for that
that you can think of?

A It does --

Q There are very stringent requirenents for what
gets surveyed.

A. It does surprise ne a little bit that there's not
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2023

a hi gher percentage of blocks. W have added sone bl ock
capacity in the past couple of years. W do expect that

there's going to be nore bl ock capacity com ng online

48 barrel. That would be ny thought.

a hi gher percentage of barrel than bl ock.
Q And so you said that there's additional block
capacity com ng online?

A. Yeah, based on what | have been hearing, that

Q Ckay. And could that result in an oversupply of

bl ocks at sone point and then bl ock prices decrease?

on what the nmarket prices are going to do.

Q If we could all only do that correctly.

A Yeah.

Q Ckay. Do you -- back on the 40s that m ght be
excluded in the survey, you guys nmake 40s?

A Yes.

Q And are they cut-and-wapped in your facility?

conpani es that would further process them

where that -- | would think that the bl ock woul d becone a

hi gher percentage, where those two mght flip to 52 bl ock,

there's nore capacity comng online in the next few years.

A. No. W sell themas a bul k product to nost -- to

But, yeah, I"'ma little surprised that we have got

A. It's -- it's possible. 1'mnot going to specul ate

Q Ckay. On page 7 -- well, | think ny question was
answered, but -- in ny own head, so |I'll answer it for the
record.

The | ast sentence there says, "The highest nonthly
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spread during this period was $0.61 per pound, but the
| onest was $0. 20 per pound."

But the data you showed here is just annual data,
but that's in the nonthly data?

A. Right. Right. Yeah, there's no table for the
monthly. W just pulled out a couple data points.

Q On the top of 8, you tal k about "Total U.S. cheese
production was 13.8 billion pounds,"” etcetera. And down
in the -- in that paragraph you tal k about the 9% agai n,
which is total commobdity cheese production.

And |'m wondering if there's a distinction between
just cheese production and commodity cheese production or
you use those terns interchangeabl y?

A. Yeah. | nean, we are referring to the cheese
products that are manufactured in Table 5. That's
reported by the USDA

Q Ckay. And | did have a question on Table 5.

A. Ckay.

Q So to ny next question. And you source -- have a
source there of that table from NASS. But NASS doesn't
report bl ocks and barrels, NASS reports cheddar. So |I'm
curious if you can explain how you cane up wth those
nunbers.

A. | nean, the source may need to be adjusted, but
that's the data that gets reported by USDA for those
speci fic product types.

Q Ckay. Yeah. W would be curious about the source

of that because --
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A. Ckay.

Q -- 1 don't think NASS reports bl ocks and barrels
separately.

A Ckay.

Q This 9% of barrel cheese production being barrels
has been di scussed at |ength.

Can you expand on how you came up with that
estimate? | guess that just goes -- excuse ne -- to the
NASS -- this nunber you are tal king about in Table 5.

A Right. Right. So 1.2 billion pounds of
cheddar -- or barrel cheese production out of 13.8 total
cheese producti on.

Q | wanted to talk a little bit about nozzarella

since you all produce nozzarell a.

A Uh- huh.

Q Were you here for Ms. McBride's testinony on
Monday ?

A Yes.

Q Ckay. At that tinme she tal ked about -- we asked
her questions about what would be considered a comuodity
size for nozzarell a.

Do you have an opi nion on what woul d be consi dered
a comodity nozzarella product?

A. Yeah. The difficulty with nozzarella is you have
all kinds of different packaging sizes. A lot of -- |ike
wi th cheddar, you have 40-pound bl ocks, 500-pound barrels,
that's pretty dom nant.

Wthin nozzarella, there's really not a standard
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size. You have -- you have 20-pound bl ocks. You have
si x-pound bl ocks. You just have a |lot of different sizes.
| nmean, 20-pound blocks is probably a bul k type size.

Q And what do those get used for?

A Mostly for further processing. For -- for slicing
and things |ike that.

Q And in our NDPSR survey we have standards for
products and for cheese. Cheddar has to neet the FDA
standard of identity. There's been discussion about
nozzarella. A lot of it is not actual nozzarella
according to the FDA standard of identify.

A. Ri ght .

Q Do you have any know edge on maybe how much
production neets that standard out there?

A. | don't have that know edge.

Q But -- but alot of it probably wouldn't be -- we
woul d call it pizza cheese; is that correct?

A. Well, | think there's a |ot of that manufactured
out there. Yeah, | just don't have a lot of infornmation
on the breakdown.

Q Ckay.

M5. TAYLOR | think M. WIson has sone questions
for you.
THE W TNESS: (kay.
CROSS- EXAM NATI ON
BY MR W LSON
Q Good afternoon, M. Hanson
A Good afternoon.
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Q Thank you for comng. | have got a couple
guestions related to Table 4 on your summari zation of the
bl ock-barrel spread history.

Just for clarification and the record, it's
| abel ed as NDPSR (NASS) Bl ock and Barrel Spread History.
A Yes.
Q Beginning in May of 2012, AMS took that over. So

| just wanted to clarify that.

A. Ckay.
Q | would like to know on the conputations of
this -- this is a yearly nunber.
A Yes.
Q Is it an average -- is it just a sinple average of

each week's NDPSR price for each of those two things?

A. | believe it's the average -- it's the nonth -- it
is the -- you take the nonthly averages that are reported,
and it's just the average of -- the annual average of the

nont hl y aver ages.

Q Ckay. So it is not the weekly NDPSR average. It

is -- it is an average of the announced --
A Ri ght.
Q -- monthly. It could be a four-week period, it

could be a five-week period that that report --

A | believe so. | believe so.

Q Okay. Do you know if that is -- if the barrel has
been adjusted by noisture at that point?

A Yes.

Q And do you know if the $0.03 has been added?
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A. No, there -- the $0.03 woul d not be added.

Q Ckay. And it would be the weighted price?
A Yes.
Q Ckay.
A Based on the nonthly data.
Q Yes.
MR WLSON. That's all for AMS. Thank you, your
Honor .

THE W TNESS: Thank you.

THE COURT: Redirect.

MR, ENGLI SH:  Your Honor ?

THE COURT: Yes, sir.

MR. ENGLISH  Chip English. A question or two
that follows up on two questions that Ms. Taylor asked in
di fferent ways.

THE COURT: Very well.

RECROSS- EXAM NATI ON

BY MR ENGLI SH:

Q Again, Chip English for M1k Innovation G oup.

A Uh- huh.

Q So if -- going to two of the questions that
Ms. Tayl or asked about what happens here with bl ocks and
barrels. |If barrels were taken out of the class -- out of
the NDPSR, therefore out of the Class Ill price setting,
isn't there a risk that nore manufacturers, in order to
clear the market, would dunp excess cheese on the CME
bl ock mar ket ?

A. There's a -- there's a possibility you could see
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nore product being put on the block market, | suppose.
Q Well, the market has to clear, right?
A Uh- huh.

Q That's a "yes," right? Sorry. The court reporter
can't take down --

A Yes, the market has to clear.

Q And so if you take barrels out, and the market has
to clear, doesn't that suggest that manufacturers who need
to get that price to match with their barrels will need to
dunp excess bl ock cheese on the CME bl ock market to help
cl ear the market?

A. | suppose that could be a scenario.

Q Ckay. And once that happens, won't that just

encourage others to do the sane?

A. It's possible.

Q Thank you.
MR. ENGLISH: | have no further questions.
THE COURT: Al right. Further re-cross? Co0ss?
Dr. Cryan.

RECROSS- EXAM NATI ON

BY DR CRYAN:

Q Dr. Cryan for Anmerican Farm Bureau follow ng up on
M. English's question.

A Uh- huh.

Q To the best of your know edge, would dunpi ng
product onto the CME for the purposes of depressing the
price be |egal?

A |"'mnot sure. |'mnot a | awer.
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DR. CRYAN. Al right. Thank you.

THE COURT: Anyone el se?

Redi rect.

M5. HANCOCK: Thank you, your Honor.

REDI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q M. Hanson, is nore cheese on the CME, nore
[iquidity that would offer a better price discovery?
A. | f you had nore volune on the CVE, yes, you would
have nore price discovery.

MS. HANCOCK: Your Honor, we would offer
Exhibit 117 into evidence.

THE COURT: Any objections?

Hearing none, Exhibit 117 is entered into the
record of this proceeding.

(Thereafter, Exhibit Nunmber 117 was received

i nto evidence.)

THE COURT: M. Rosenbaumri ses.

MR. ROSENBAUM  Your Honor, | would ask that
Hearing Exhibit 118 be entered into the record.

THE COURT: Any objections?

MS. HANCOCK: Your Honor, | don't believe that --
| nean, it's a regulation. | don't think we need to have
it admtted into evidence. And | don't think that this
wi tness can |ay the foundation for that.

THE COURT: We have things |ike notions -- what |
consider notions in here. | think it is appropriate. It
was referred to, | think, by that nunber. W can put it

TALTY COURT REPORTERS, INC.

taltys.com - 408.244.1900

2023

1755


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 31, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

inthis record. | nean, it's -- | think we can take
of ficial notice of that too.

M5. HANCOCK: | think you can take official notice
of it. | guess | don't know what gatekeeping we're doing
if we just let everything in that's been referenced.

THE COURT: Well, I'mgoing tolet it into the
record because it's -- you know, you didn't object to it

when it was nmarked, so --

M5. HANCOCK: | thought we would deal with that at
the end after all the testinony cones in.

THE COURT: Well, | think we have had -- | think
we have had cross-examnation on it. It was referred to
as an exhibit nunber. | don't want sonebody wonderi ng
what this was. | guess they can look it up and see what
was identified. | don't think it has to cone into the

record. But | don't think it costs us very nmuch to put in
there, and | don't think anyone's di sadvantaged by it.

Do you have sonething you want to say,

M . Rosenbaun?

MR. ROSENBAUM The wi tness was questi oned
regarding it, and there are nmany references to it as the
Hearing Exhibit 118. | think it should go into the
record.

THE COURT: Yes, | really think it is a
conveni ence, not a matter of whether there's a question

over the truth of what's asserted therein or anything.

But that's -- it is a fair point that it could be referred
to because it's a part of the federal -- federal
TALTY COURT REPORTERS, INC. 1756

taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

regul ati ons.

M5. HANCOCK: | nean, your Honor, it is not about
t he substance of this one. | don't care if this one is
in. M only point is |I'mnot entirely sure what the
gat ekeeping function is if we don't have that -- if we
don't have a gat ekeeping function.

THE COURT: Sure, we have a gat ekeepi ng function,
and |'mpart of that. And no one else -- does AMS have an
objection to this exhibit comng in?

MR HILL: | don't necessarily have an objection,

but | do take Ms. Hancock's point on that, so -- but |

don't have an objection. It's been referred to at this
point. It's one page. W won't object at this tine.
W'l give it whatever weight it deserves.

THE COURT: Yes.
Are you satisfied, M. Rosenbaunf

MR. ROSENBAUM  Well, | think your Honor has
admtted it, so -- has already admitted it, so --

THE COURT: Well -- okay. | nmean, | could -- |
coul d reconsider ny decision but -- and if this conmes up
again, we can -- |I'd have to think about it alittle bit.
| nmean, we don't -- you asked the w tness questions about

it. You could show hima copy of the Code of Federa
Regul ations, | suppose. This seens |ike a convenience to

nme, and | amgoing to admt it.

Depends -- | don't think I would admt a whole
vol ume of the Code of Federal Regulations or anything |ike
that. In this case, it's a one-page docunent, or two,
TALTY COURT REPORTERS, INC. 1757
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whatever. So I'mgoing to let it in this tinme, and |
intend to perform a gatekeeping function.

(Thereafter, Exhibit Nunber 118 was received

i nto evidence.)

MR. ROSENBAUM  Thank you, your Honor.

THE COURT: Thank you.

Al right. M. Kaiser, you nay -- you are
excused.

Ms. Hancock.

M5. HANCOCK:  Your Honor, | just note that we only
have ten mnutes left. | don't believe that our next
W tness can put on his direct testinony in that anount of
time. And given our earlier discussion, | think it m ght
be worthwhile to use this last ten mnutes to set the
expectation for tonorrow.

THE COURT: Yes. You and | think alike. | was
about to raise the sanme thing.

Do we want to do that on the record or do we want

to have sone discussion off the record and then put it on

the record? | don't know that we need to burden the
record wwth -- | don't know how controversial anything is.
MR, HILL: | would suggest going off the record

for that, your Honor.
THE COURT: Any objection?
Of the record.
(O f-the-record.)
THE COURT: Let's go back on the record.
Ms. Taylor -- | nean, | can try, but | think you

TALTY COURT REPORTERS, INC. 1758
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woul d probably do a better job of it, and just quickly lay
out on the record what the plan is for tonorrow.

M5. TAYLOR. Certainly. Tonmorrow we'll start at
8:00 am W'l start with M. Paul Bower. And the |ist
of w tnesses who we nay or nay not get to tonorrow wll be
Christian Edm ston, Emnma Downi ng, Roger Cryan, M ke Brown.
And we will have six dairy farner w tnesses testifying
virtually starting at noon Eastern Tine. And after they
are finished, Ms. Cashman from USDA wi ||l testify on a few
addi ti onal data requests we have received. And we w ||
finish up by 3:00 p.m tonorrow.

THE COURT: Very well. | think that's everything.
Wth that, we're adjourned for the day.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED:. Septenber 18, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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