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TUESDAY, SEPTEMBER 12, 2023 - - MORNI NG SESSI ON
THE COURT: Ckay. Let's get started.
Rai se your right hand.
JEFF LYON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
Your Wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Lyon. Wuld you mnd stating
and spelling your nane for the record?
A Jeff Lyon, J-E-F-F, L-Y-ON.
Q And what is your business address?
A Busi ness address is 4001 Nakoosa Trail, Suite 100,
Madi son, W sconsi n.
Q How do you spell Nakoosa?
A N-A-K-O O S A
Q Did you prepare NMPF-22 in preparation for your
testi nony today?
A Yes, | did.
MS. HANCOCK: Your Honor, if we could mark that as
our next exhibit?
THE COURT: Yes. | have the next nunber as 174.
So mar ked.
(Thereafter, Exhibit Nunmber 174 was marked
for identification.)
M5. HANCOCK: Thank you.
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BY MS. HANCOCK:

Q M. Lyon, would you proceed with your testinony,
pl ease? And then just a rem nder to be m ndful of your
speed because of the -- we want to make sure that we get a
good transcript.

A. Yes. | was listening the other day, and one of ny
fellow Wsconsinites was told to slow down. And that is
kind of the nature of sone of us Upper M dwesterners, we
crank it out a little fast, so |l wll try.

My name is Jeff Lyon, and this testinony is
presented in support of Proposal 7, increase in
Make All owances in the conponent price fornulas to the
followi ng levels: Brother, $0.21 per pound; nonfat dry
m |k, $0.21 per pound; cheese, $0.24 per pound; dry whey,
$0. 23 per pound.

My background and experience -- ny testinony is
presented on behal f of FarnFirst Dairy Cooperative, which
is a longtinme nenber of National M Ik Producers
Federation. M tine in the dairy industry covers nore
than 30 years working directly for dairy farners.

As Ceneral Manager for FarnFirst, | have the
overall responsibility for all our divisions and
departnents. Wth respect to our m |k marketing division,
Fam |y Dairies USA, | aminvolved with setting the nonthly
m |k price, pooling/de-pooling decisions, and Federa
Order issues. | represent the cooperative in dairy policy
di scussions individually, through NWF, and the M dwest
Dairy Coalition. | ama nenber of the Central MIKk

TALTY COURT REPORTERS, INC. 3246
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Producers Cooperative board of directors.

| got nmy start working on dairy policy issues in
July 1985 as an agriculture legislative assistant for
former Wsconsin Congressnman Steve Gunderson in his
Washi ngton DC office. M. @nderson was the ranking
menber on the Dairy subcommttee, within the House
agriculture conmttee. And | worked on the 1985 Farm
Bill, which included the whol e herd buyout program and
increasing Class | price differentials.

In the spring of 1986 through March 1988, | served
as assistant director for the National Conm ssion on Dairy
Policy, a federal comm ssion created by Congress in the
1985 FarmBill to evaluate U S. dairy policy. That report
was submitted to Congress.

For 22 years | worked for the Wsconsin Farm
Bureau Federation. In ny first four years and | ast seven
years with Farm Bureau, | coordinated the national affairs
program and al so | obbied on state | egislative and
regul atory issues.

| was the |ead staff person for our Dairy Advisory
Commttee. | | obbied on dairy issues in Washi ngton DC
individually, wth the Farm Bureau president, the Board of
Directors, and young farners.

| prepared testinony for ny president and a farnmer
menber for a Federal Order hearing in the early 1990s.

For the other 11 years, | led the nenber relations
di vi sion and was responsi ble for coordinating the

organi zation's nmenbershi p procurenent and retention
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efforts. Wile not involved daily in dairy policy |I had a
t hor ough under standi ng of our position on dairy issues.

Before joining FarnFirst, | served seven years as
the Deputy Secretary at the Wsconsin Departnent of
Agriculture, Trade, and Consuner Protection. At DATCP, ny
primary responsibilities included the inplenentation of
policy and rules affecting DATCP, assisting in the
managenent of 600-pl us enpl oyees, prograns, and operations
and representing DATCP in relations wth other persons,
foreign del egati ons, and stakehol ders including the
| egi sl ature and the Governor.

Farnfi rst has been a nenber of National M Ik since
2013, when three Wsconsin based cooperatives nerged to
formFarnFirst. | have served on the National MIk's
Board of Directors for six years. | have also been a
menber of National MIk's Economic Policy Conmttee for
six years. | have been a nenber of National MIK's
Federal Order Task Force, which for alnbst two years has
studi ed, eval uated, and proposed the NVPF proposal s being
heard at this national Federal O der hearing.

And | would like to thank the Secretary of
Agriculture for holding this national hearing to consider
NMPF proposals. FarnFirst believes the adoption of
National MIk's proposals will benefit the entire dairy
i ndustry.

FarnFirst has nearly 2600 dairy farmer nenbers in
seven Upper M dwestern states, which include IIlinois,

| ndi ana, |Iowa, M chigan, M nnesota, South Dakota, and

TALTY COURT REPORTERS, INC. 3248
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Wsconsin. Their mlk is pooled under Federal Oders 30,
32, and 33.

W are a diverse cooperative that provides mlKk
test verification services, markets mlk, and owms a mlKk
testing | aboratory. W provide mlk test verification
services for our nenbers that ship their mlk to
proprietary mlk processors, which is the vast majority of
our 2600 nenbers. Qur nenbers ship mlk to 52 processors
that are predom nantly cheese plants. These plants range
fromsone of the |largest to the smallest in the Upper
M dwest .

Qur nmenbership includes all sizes of dairy farns,
small, nmedium and large, with the | argest concentration
of our nmenbers in Wsconsin. Qur nenbers and their farns
are critical to the local econony and infrastructure in
their communities with their purchases of products and
services, including but not limted to banking, equipnent
deal ers, veterinarians, and feed and fertilizer deal ers.

Through our m |k marketing division, Famly
Dairies USA, we sell nearly 600 mllion pounds of mlk
annually to 20 to 25 m Ik proprietary processors of
products in all four classes of ml|k on behalf of our 135
Fam |y Dairies USA patrons. FarnFirst markets all of its
mlk in Federal M|k Marketing O der 30.

We advocate for our nenbers on policy issues based
on positions adopted by our del egates at our annual
neeting. Qur ten-person Board of Directors, all of which

are dairy farmers, and staff are responsible for advancing
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nmenber positions on issues.

Farntirst represents nearly 7.7 billion pounds of
m | k production annually. In 2022, Hoard's Dairynen
ranked FarnFirst as the seventh | argest cooperative with
respect to mlk volunme and the second | argest cooperative
Wi th respect to the nunber of nenbers.

Far nFi rst does not own or operate a processing
facility to convert mlk into a finished product.

However, FarnFirst has an intake/reload facility that
allows us to store mlk for short periods of tinme to
bal ance the m |k going to processors, keeping the mlKk
fresh until delivery.

FarnfFirst sells m |k through negotiated annual
supply agreenents with our buyers and through "spot" | oads
that are sold to plants that we do not have a supply
agreenent with. Qur mlk buyers pay a premum (a
negoti at ed anmount above the Class II|l price), which we are
able to return to our patron nenbers.

| n exchange, our buyers are guaranteed a regul ar
supply of high-quality mlk when they need it. W also
work wi th our buyers on a weekly basis and adjust our mlk
deliveries based on the demand fromtheir custoners. W
al so source organic, A2 mlk, and grass-fed m |k for our
m | k buyers when request ed.

Qur custoners rely on FarnFirst to handle mlk in
excess of their needs annually, seasonally, nonthly,
weekly, or a daily basis. These bal ancing serves are

costly for FarnFirst nenmber owners.

TALTY COURT REPORTERS, INC. 3250
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Since FarnFirst does not operate a processing
facility, ny testinony will address the effect that
current Make Al |l owances have had on ny nenbers and why
FarnfFirst supports the National M|k proposal.

Over the |l ast few years, FarnFirst has experienced
a significant decrease in the prem uns we have received
for our mlk due in large part to outdated
Make Al | owances.

Current Make Al |l owances have conpressed margi ns at
processi ng plants, which in turn have been passed on to
producers in the formof [ower prem uns so processing
pl ants can nanage their margins. WMake Al |l owances need to
be updated in the long-terminterest of processor
reinvestnent in their plants.

In situations as we are in right now with an
oversupply of mlk -- and when | wote this, we were very
much in that, tightened up here a little bit recently --
but it makes the situation worse for producers. MIk gets
dunped or sold well below the C ass price.

From January 2020 t hrough July 2023, we
experienced a 24% decrease in the average negoti at ed
prem um paid per pound of mlk, which resulted in
approxi mately $2.7 mllion or about $0.16 cents per
hundr edwei ght on average that we were not able to pay our
Fam |y Dairies USA producers. The $2.7 nillion does not
include mlk sold under the Class IIl price.

For our nenbers that FarnFirst provides mlk test

verification services, | do not have the manufacturing

TALTY COURT REPORTERS, INC. 3251
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cost data for the proprietary plants, which is considered
confidential information, but the situation is simlar

wi th negative Producer Price Differentials and the prices
recei ved by our farnmer nenbers.

Manuf acturing costs, or "Make Al |l owances," are an
integral part of the determining mlk prices, and Product
Price Formulas do not work as intended when
Make Al |l owances are set bel ow the actual cost of commodity
manuf act uri ng.

As National MIk stated in their petition, "Under
Federal Order Reform Product Price Formulas repl aced the
previ ous direct survey of prices paid for manufacturing
ml k. PPFs noved the process of establishing the basis
for Federal Order pricing up the marketing chain one step
to survey unregul ated buying and selling of whol esal e,
spot, commodity style, dairy products.

"Those dairy product prices becane the foundati on,
wor ki ng backward via economc fornulas, to deternine the
mnimum price of mlk used to nmake those commodity dairy
products. Adjusting their prices by subtracting the
non-ml k costs of manufacturing these products and
applying appropriate yield factors determ nes an inplied
val ue for the conponents of m |k used to produce them

"Havi ng accurate and updated plant processing
costs, or 'Make Allowances,' and appropriate product yield
factors are critical for this indirect nethod of
determning mlk prices, which is a principal function of

the Federal Order Program Yet a regular and systematic

TALTY COURT REPORTERS, INC. 3252
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nmet hod of ensuring that these critical PPFs remain
accurate and current has not been established."

There is no question that manufacturing costs have
i ncreased since they were | ast updated in 2008. During
our deliberations on the National M|k Federal O der Task
Force, nmenbers were concerned that the while the 2018
Make Al l owance Study conm ssioned by USDA and conducted by
Uni versity of W sconsin-Madi son dairy econom st Dr. Mark
St ephenson provi ded val uabl e i nformati on on manuf act uri ng
costs, there were inconsistencies in his nethodol ogy
conpared to previous Make Al |l owance surveys, due in |arge
part to the voluntary nature of the survey that
di sincentivized those plants with a | ess of a cost
increase to respond to the survey.

The National M|k proposal nakes nobdest increases
to Make Al lowances to partially alleviate problens that
have led to the disorderly marketing of mlk. The
National M|k proposal bal ances producer and processor
interests. It is generally understood that increasing the
Make All owance will have a negative effect on producer
prices, at least in the short-term

Due to the lack of agreed upon conprehensive,

i ndustry-wi de data on costs, yields and plant vol unes, and
t he i npact on producer margins, it is inperative that

Make Al l owances only be increased to the | evels being
proposed by National MIKk.

Larger increases in Make All owances that are being

proposed by ot her organi zations would only conmpound the

TALTY COURT REPORTERS, INC. 3253
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probl em and woul d narrow margi ns even further to |l evels
that woul d negatively inpact the profitability of
producers, thus jeopardize m|lk production needed for
future dairy demands.

The i npact of even nobdest increases in
Make Al l owances will be an additional negative on producer
mar gi ns when one considers the |ow projected mlk price
for the remai nder of 2023 and into 2024 and al ready narrow
mar gi ns due to high feed costs, and increased | abor, fuel,
and equi pnent costs.

A perfect exanple of the tight margi ns being
experienced by producers are the paynents received by
producers since 2018 through the Dairy Margi n Coverage
Program the safety net programthat was included in the
2018 Farm Bil | .

The DMC programis a voluntary risk nmanagenent
program for dairy producers that offers protection to
dairy producers when the difference between the all-mlk
price and the average feed price falls below a certain
dol I ar anmount sel ected by the producer. The DMC offsets
sone of the costs being incurred by producers but not all.

| have a table of the paynents that have been nmade
in 2019, total paynents were just under 452 mllion. 1In
2020, paynents just under 234 mllion. |In 2021,

1.187 billion. In 2022, 83, alnpbst 84 mllion. And in
2023, through August 15th, it was at 610 mllion. And
t hose nunbers that | got from USDA, from public nunbers.

Wth respect to processors, Make Al |l owances were

TALTY COURT REPORTERS, INC. 3254
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never intended to guarantee processors a profit on the
products they produce but to determine a value for the
conponents of mlKk.

VWil e not part of this national hearing, National
MIk is actively pursuing |legislative authority and
funding for USDA to conduct regul ar, mandatory, auditable
pl ant processing cost studies to use to update
Make Al l owances. |If this can be acconplished, the dairy
industry will be able to use accurate and nore reliable
information in updati ng Make Al | owances.

In closing, the industry did not get into the
Make All owance situation overni ght and USDA shoul d not
expect to get out of this situation entirely on the backs
of producers. The nodest increases to Make All owances
i ncluded within the National M|k proposal is a good first
step to balance the interests of both producers and
processors.

More inportantly, when USDA is given the
aut hori zati on and funding to conduct nmandatory cost
surveys as National MIlk is also proposing, this wll
ensure necessary Make Al |l owance nodifications wll be nade
in the future. This will also ensure such Make Al |l owance
changes are conducted on a regul ar basis.

Once USDA' s rel eases their mandatory plant cost
results, then the industry can decide whether to petition
for a hearing. This enables the industry to go through
t he normal hearing process which includes changes being

voted on by dairy farmers since Federal M Ik Marketing

TALTY COURT REPORTERS, INC. 3255
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Orders are a programfor dairy farners. Going through
this formal process ensures markets will be corrected,
which results in market stability and orderly marketi ng.
Thank you.
Q Thank you, M. Lyon.
M5. HANCOCK: Your Honor, we woul d make him
avai | abl e for cross-exam nati on.
THE COURT: Exam nation of this w tness?
M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ation. Good norning, M. Lyon.
My first question, really, just one of
clarification, if you can turn to page 3 of your
st at ement .
You -- you first tal k about 2600 dairy farners,
whose mlk is pooled under Orders 30, 32 and 33.
A Uh- huh.
Q And then later you tal k about a m |k marketing
di vision within your cooperative that sells 600 mllion
pounds of mlk, all of which is marked in Federal M1k
Mar keting Order 30.

Can you explain what the difference is between

t hose two --
A Sur e.
Q -- undert aki ngs?
A. Sure. The -- like | said, the vast majority of ny

TALTY COURT REPORTERS, INC. 3256
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2600 nenbers in all those Upper Mdwestern states, we do
test verification services for them Through the Federal
Order system we need to be a nenber of a cooperative,
like I said, so we do those services for them These are
people that are selling their mlk to proprietary dairy
processors. So as | said, we do those kind of services
for them M staff regularly checks for conponents to
nmake sure they are paid properly for conponents, vol unes,
t hose kinds of things. And then -- so that's our function
there that we provide for them And then obviously
advocacy efforts as well for them

Q So you don't take title to the mlk?

A. No. | have nothing to do with their --they are
pai d by whoever they are shipping their mlk to. Likel
said, we're the third party group that evaluates their
test verification services.

Q Ckay.

A. The other portion, the Famly Dairies USA, that's
my mlk marketing division. And that's where | have 135
processors, and we pick up mlk fromthe Upper Peninsula
of M chigan and the Eastern side of Wsconsin and sel
that mlk to 20 to 25 processors.

Q Ckay. And is that mlk, mlk of nmenbers of your
Cco- op?

A Yes. They will be the Famly Dairies nenbers.
Correct.

Q Ckay. And so in that case, you do take title to

their mlk, and you are the one who is selling it?
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A. Yeah. Yeah. W're selling the mlk, right.
Correct.
Q Al right. So appreciate the clarification
The -- on page 4, you tal k about how there is an
oversupply of mlk resulting in mlk getting dunped; is
that correct?
A. There's been a lot of that this past spring.
Qur -- we're used to demand being slower, you know, during
the holiday period, but -- not necessarily a joke, but the

coments have been nmade that Christmas lasted until July

this year. 1It's been very difficult selling mlKk.

Q And when you say m | k has been dunped, do you have

sone quantification of that fromyour own experience and

how nuch?

A. | don't know how nuch, but it's public record that

m | k has been dunped, and there was a story in the

M | waukee Journal Sentinel of mlk that was going into a

sewer treatnment facility. But the rest would be
anecdotal. W, fortunately, at Fam |y Dairies have not
had to dunp mlk. W've been able to sell ours. Not at
prices we always |ike, but we have been able to sell it.
Q Ckay. And you -- you calculate -- you nentioned

that there is a negotiated prem umpaid --

A Correct.
Q -- for mlk fromJanuary -- correct?
A Yes. W enter supply agreenents wi th people that

we sell mlk to, and we work to, you know, sell that mlKk

at class price and sonet hing above for the services that
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we provide, and nmaking sure that they have the mlk, when
they want it and in a tinely fashion. And then, as | said
in ny testinony, take care of any, you know, changes they
m ght have. You know, their demand changes, and so
sonetines they want nore mlk, sonetines they want |ess,
and we have to work with themto take care of their needs.
Q Ckay. So you are aware that the mninmummlk
price -- |I'mmaybe oversinplifying slightly -- but the
mnimummlk price that a regul ated handler has to pay is
essentially the nmarket price for their finished product,
let's say cheese as an exanple, mnus the Make Al | owance,

what's | eft becones the mninmummlk price --

A Uh- huh.

Q -- is that correct?

A Ri ght. Yeah.

Q Are you saying "yes"? |I'msorry.

A. Yeah. The price -- | nean, like | said, that's
the -- yeah, the price is, you know, set, you know,

what ever the price is going to be.

Q VWll, I"'mjust trying to get to the mininumm|lKk
price that's set by regulation. So just the basic concept
and approach of the Federal M|k Order system since 2000
has been to survey what the price is for --

Correct.

-- for exanple, commodity cheddar cheese --
Correct.

-- to be sold out and --

Correct. W sell --

> O > O >
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Q Let ne just finish.

-- deduct fromthat the Make Al owance, which
today is roughly $0.20 for cheese, and then the renai nder
beconmes the mninmum price that the processor has to pay
for their mlk, correct?

A Uh- huh.

Q Now -- but the fact that you -- you typically try
to negotiate a prem um over that --

A. Absol ut el y.

Q -- correct?

And the fact that you say you have experienced a
decrease in the negotiated prem um necessarily nmeans you
have, in fact, been able to negotiate sone |evel of
prem um correct?

A. Correct. And so we have been able to get sone.
But like | said, that nunber has decreased due to the fact
that the Make All owance nunbers are not accurate. So
what's the plant going to do? They are going to cover
their costs, and so they are not going to pay as much for
the mlk, so that's why they pay us --

Q Right. But | nean --

A -- less.

Q -- the fact of the matter is that processors are
not necessarily able to hang on to the entire
Make Al | owance, because sone of that noney ends up being
paid to the farners in the formof an over-order prem um
correct?

A I n sone cases, yes.
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Q You have been successful in achieving that,
correct?

A Somewhat .

Q Ckay.

A My menbers would |ike us to be nore successful.

Q Doubtl essly. But, | nean, it's fair to say

Make Al l owances do not constitute a guarantee for the
processors as to how nuch noney they actually get to keep;
is that fair?

A. Say that again, sir?

Q Yeah. That under the order systemit's a m ninum
mlk price. The mnimummlk price takes away fromthe
processor everything but the Make All owance from what they
have been able to sell the comodity product for. But
farmers are still free to and, in fact, succeed in
negoti ati ng additional paynents in the form of over-order
prem uns.

Isn't that how the system has worked as a
practical matter?

A. It does work, but what |"'mreferring to in ny
testinony is that those nunbers have gone down
consi derably, which neans a lot less mlk -- or a lot |ess
noney that | can pay ny producers.

Q And believe ne, we're trying to increase those
Make Al l owances too. But I'mjust trying to establish the
fundanental point that Make Al |l owances -- the anount of
noney reflected in the Make Al l owance i s not sonething

that a processor is guaranteed to be able to hang on to,
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and, in fact, you have been successful, historically, in
negoti ati ng over-order prem uns --

A. On the Fam |y Dairies side, yes.

Q Ckay. So does your cooperative engage in
base/ excess plans or other nmechanisns to limt the growth
i n production by your farner --

A Ve --

Q | know I can tell you know where ny questions are
going, but for the court reporter it's very challenging if

you don't let nme finish ny question.

A. Al right.

Q So go ahead, please.

A Go ahead, finish.

Q No, | finished.

A. Yes. So within our cooperative we have di scussed
a base/excess plan. 1t's gone through our ml k advisory

comrittee. W have had one ready to go. W have not put
it in place. But, you know, we have all the nunbers that
we could -- we could put in place.

The thought was -- and, quite honestly, go back to
2020 when COVID hit that first Monday, when all the plants
were saying they didn't need ny mlk, | thought we were
going to have to dunp, and that's when we really started
tal ki ng and thinking about it. But ny nmenbers were
concerned about, one, how you treat the nenbers. One,
they did not want to cut back production because we'd need
sonething different, a smaller herd versus a | arger herd.

So we | ooked at it, you know, for, you know, limting the
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growm h. But we have not inplenented as of yet, but we are
certainly ready to go if we need to.

Q And | take it you don't have direct information as
to cost of manufacture since you don't know anything --

A. No, | don't.

Q Now, are you aware that the kind of survey
i nformation, for exanple, perfornmed by Dr. Stephenson
represents the kind of information that has been used by
USDA to set Make Al |l owances since they were first put in
pl ace in 20007

A Correct. Yes.

Q And are you aware that, in fact, in putting those
Make Al l owances into effect in 2000, when it first began,
USDA relied in part upon surveys by Dr. Stephenson
hi nsel f ?

A Correct. Yes.

Q Ckay. Okay. In terns of the Dairy Margin
Coverage Program the farmers have to pay sonething in
order to get that coverage?

A Yeah. You pay a premumto basically -- it is
i ke an insurance policy. You pay a premumfor it.

Q And do you know how nuch the paynents nade by the
federal governnent have exceeded the prem uns received?

A. No, | don't. That's a question for USDA.

MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further cross?
CROSS- EXAM NATI ON
BY MS. VULIN:
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Q Good norning, M. Lyon

A. Good nor ni ng.

Q My nane is Ashley Vulin. [|'man attorney for the
M Ik Innovation Goup, a group of fluid mlk processors.

A Ckay.

Q Thanks for being here with us this norning.

A Yep.

Q | wanted to start by following up on the milk
dunpi ng that you descri bed.

You said that that occurred quite a bit this | ast

spring?

A Yes.

Q And you said not, though, within your
organi zati on, but you were aware of it happening in --
wi th other producers?

A. W were very fortunate. But anecdotally, yes, we
knew t hat there was m | k dunpi ng going on by ot her
conpani es.

Q And was that just in Wsconsin or in other places
in the country?

A | only know of it in Wsconsin, not any other
parts of the country.

Q And this past spring when you heard about this
m | k dunmpi ng happening in Wsconsin, was that the first
time you had ever heard about m | k bei ng dunped?

A No.

Q Can you tell ne, historically, when you have heard

about it happening at other tines?
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A. Well, nost recently woul d have been when the
COVID- 19 pandemic hit, and like |I said, everything was in
di sarray, and markets went conpletely -- there was a | ot
of mlk dunped early then. But it changed very quickly as
well when we -- the industry figured out what was going to
happen.

Q And how about prior to that, because |I know that
was a very singular nonment in tinme, prior to the COVID 19
pandeni ¢ happeni ng, were you aware of any m | k being
dunped in Wsconsin or el sewhere?

A. Oh, there could have been. | can't recall. But
different tines there would always -- you know, wthin
supply and demand for m |k, you know, there's going to be
ti mes when sonebody doesn't have a hone for that mlKk,

SO -- but | can't recall any specific dates or tines.

Q And in Wsconsin specifically, can you identify
for me in the last ten years any nonents where mlk
supplies were particularly tight, other than the kind of
eveni ng out of the COVI D-19 pandem c situation?

A well, it all -- it all flows. | nmean, it is, like
| said, just here recently we have had, you know,
extrenely low prices. W have had soft denmand
donestically and internationally, and so we had nore than
sufficient mlk supply. But here in recent tinmes, it --
our mlk buyers have wanted as nuch mlk as we can give
t hem and things have tightened up. So it is a very
cyclical type thing that happens.

Q And you said that you source organic, A2 mlk, and

TALTY COURT REPORTERS, INC. 3265
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

grass-fed mlk for your buyers?

A Correct.

Q And do you sell that mlk at a prem um above what
you woul d sell for other mlKk?

A Yeah, we -- we -- what we try to get is -- on that
is get sone kind of paynent just for our service for doing
the work for helping this mlk buyer out, that we're doing
all the work getting the mlk to them so there's a cost

for us to do that. So we try to get sonme noney out of it,

but it's -- it's not a |lot.
Q More |i ke a brokerage fee?
A. It just -- yeah, just a fee, and it keeps our

relationship with those people that we're supplying mlk
because we're providing them services that they can count
on us to help themout with other situations.

Q And when you -- when you arrange for the sourcing
of that organic, A2, and grass-fed mlk, do you help
negotiate the sale price?

A. Yeah, we'll -- we talk -- yeah, we'll tal k back
and forth with both buyer and seller on that as to, you
know, what they are going to agree upon for that. But
that's nostly between the processors buying -- who is
going to be the naking the cheese, you know, and -- and
t he custoner -- you know, the custoner that they have
because they want to -- you know, they got to figure out
the price that they can actually sell the product at,
so --

Q And for organic mlk particularly, are you aware
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if the prices being negotiated are significantly higher
t han non-organic m |l k?

A. Ch, organic mlk is generally higher priced.

Q And you nentioned that it is inportant to have
accurate and updated processing costs in order to devel op
t he Make Al |l owances, correct?

A Yes.

Q And you -- you testified that your nenbers have
been negatively inpacted by | ow Make Al |l owances because it
has i npacted the over-order premuns that you were able to
negoti ate?

A Correct.

Q So even though your cooperative doesn't own any
processing facilities, you would be better off if

Mbke Al l owances were set at an accurate | evel ?

A. That's -- in this whol e discussion has been very
interesting and -- for ne, within our cooperative, because
you're correct, | do not have processing facilities. So |

could take the easy way out and say, don't make any
changes because it's going to be a negative on the
producer pay, you know or -- if we raise it, | could just
say, |leave themthe sane.

But if |I do that, we're still taking -- you know,
the farners are still getting hit because the plants are
going to take care of their marginal costs, you know, for
running -- operating their plants. And if you go to the
hi gh I evels that are being proposed by sone other groups,

farmers are still going to get hit with that because
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that's going to -- you know, as | said in ny testinony, at
| east in the short run, that's going to affect them as
well. So that's partly why | cone in here.

Like | said, | don't operate a facility, but I
sell to plants that are experiencing this, and | want
those plants to be able to reinvest, whether it is
proprietary, co-ops, whoever it happens to be, because
that's what ny farnmers need. |If they're not reinvesting,
you know, we go down the drain. And we saw that in
W sconsin years ago where we didn't have rei nvestnent in
or plants.

M5. VULIN:.  Thank you. No further questions.

THE COURT: Further cross?

CRCSS- EXAM NATI ON
BY MR M LTNER:
Q Good norning, M. Lyon
A. Good nor ni ng.
Q My nane is Ryan MIltner. | represent Select MIk
Pr oducers.

On page 3 of your testinony, in the mddle of the
page, you tal k about the inportance of your nenbers' dairy
farms to the |ocal econony. And | wondered if you could
coment a little bit nore about that, about how inportant
a strong dairy farmng comunity is to the community as a
whol e.

A Well, in Wsconsin we still have -- |I'Ill use
W sconsin as ny exanpl e because that's where | have lived

all ny formative years. M father -- ny famly's been
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involved in agriculture in Wsconsin for a long tine.

And what you see if you |l ook around conmunities,
t hat when rural comunities, when they | ose |ivestock
agriculture as a whole, dairy primarily in Wsconsin, but
ot her places where you |l ose livestock agriculture, you see
small towns drying up. And enough people around here know
t hat that happens because the |ivestock industry, dairy
i ndustry requires a lot of services froma |ot of
different groups, different people as | said in ny
testinmony, that -- so that the dollars get spent very nuch
in our rural comunities.

Q So ny -- Select MIk Producers has nenbers in New
Mexi co, anong ot her states.

A Sur e.

Q And New Mexico state issued an anal ysis of the
i ndustry suggesting that for every 100 cows, there's a job
in the community that is supported, not just on the farm
but in the allied industry as you know.

A Correct.

Q Are you aware of any simlar data for Wsconsin
or --

A W sconsin is about 45 and a half billion dollar
industry for the state of Wsconsin, and that -- and |
don't have the nunbers of jobs, but the Dairy Farners of
W sconsin notion would have all those things. But the
nunber of jobs both in on-farmand in processing are
consi der abl e.

Q On page 1 you nake a reference to Central MIk
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Producers Cooperati ve.
Can you explain what -- what Central MIKk
Producers Cooperative is?

A. Central M1k Producers Cooperative was forned in
the md '60s, and it was cooperatives basically working
together with respect to -- on the fluid market side of
things -- to try to enhance and get the premuns for mlKk
going into the Chicago market.

Q Is it what m ght be called a marketing agency in
conmmon?

A. Yeah. Right. It's a group of cooperatives
toget her, right.

Q Does CMPC still set any over-order prenm uns?

A. The CMPC this past summer nade the decision to
di ssolve their -- we're in that process right now.

Q Wth the dissolution of CVMPC, do you expect that
t he Upper Mdwest will have significant Class | prem uns?

A. That's hard to say where that will all fall out
here in the future.

Q M . Rosenbaum asked you sone questions about the
di stinctions between FarnFirst and Famly Dairies, and |
wanted to follow up on a few of those if | coul d.

A Sur e.

Q Were you state that our nenbers ship mlk to 52
processors that are predom nantly cheese pl ants.

That -- when you refer to "52 processors,"” is that
for the entire 2600 farns within FarnFirst?

A. M nus the 135 that are Fam |y Dairies people,

2023
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SO --
Q Ckay. And so do each of those 2500 nenbers or
SO --
A Uh- huh.
Q -- negotiate their own agreenent wth a processor?
A. They are patrons of whoever they happen to be
selling their mlk to. So the price that they receive for
their mlk is between them and the processor. | don't get
involved in any way on determning their -- prices for
them That's between them and the processor.
Q Do you know if, except for instances of price

i nversions and the |ike, whether that mlk is typically

pool ed?

A. Well, it all depends upon in the Upper M dwest
Order, all depends where -- where all the nunbers are at
wth respect to Class IlIl, Cass |V price, so you are

going to nmake a decision as to whether you want to pool or
depool your mlk. So it's -- it depend upon -- you know,
each nonth you are going to make a deci sion as to how much
you are going to pool or depool based on where O ass I
Cass IV and -- and the fornula we use now for the C ass |
nover .

Q And when you say you make a decision to pool or
depool, for those 2500 farmers or so, is that a decision
typically made by their m |k buyer?

A By their mlk buyer, yeah. So that's them

Q Do you -- do you know as | guess a rule of thunb

or what typically happens, whether the benefits of that

TALTY COURT REPORTERS, INC. 3271
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

depool ing are passed through to those 2500 nenbers or not?
A. It's difficult to say because each of those plants

are in a different position dependi ng upon, you know,

their size, their newness, all those different kinds of

t hi ngs, have they done an expansion. So they nmay be

passing that on; they nmay not be passing it on. Just --

you know, m ght guess, | don't know, referring back to

2020, the COVID pandem c, when the mlk price, you know --

or price got high, Cass IIl price was, you know, in the
23, 24, sonething like that. | got calls fromny nenbers
saying, Jeff, how cone | -- ny buyer only gave nme 19 bucks

a hundredwei ght? How is that when the price is at 23?
And so | had to do ny explanation on what
depool i ng nmeans and those kinds of activities. And |
said, that's -- you know, that's their decision as to
whet her they want to give you the 23 or the 19, but they
are not part of the Federal Order, so they can pay what

t hey want .

Q So in an instant |ike that, you were -- you were
giving advice to that -- that patron, correct?

A | was trying to explain negative producer price

differentials, yes.

Q As part of the services that FarnFirst provides,
if there's a dispute between a nenber and a handler, wl|
you serve as an internediary or advocate for your producer

in that situation?

A W -- we do not intervene as far as, you know, on
what they are paying -- you know, what a processor is
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paying the farnmer, because like | said, that is their --
that's their business. Like | said, we don't get involved
with that. The only tine we intervene would be, as |

said, on the test verification side of things, if we saw
sone inaccuracies with respect to conponent val ues, that

m ght be where we would get -- you know, if they're not
bei ng paid properly for their conponents, as | said,

have staff that check those regularly, and we al so do, you
know, tank calibrations and those kinds of things. So it
could be on the farner side or -- or the processor side,
you know, are we paying for too nuch or not enough ml Kk,
that kind of thing, so --

Q At least in ny experience, | have seen contracts
wi th cheese plants cone in two general varieties: One
where the cheese plant will pay a Class IlIl price plus a
prem um and sone where the pay price is actually based on
a formula tied to what that plant nanufactures.

Do you have any insight as to what types of
contracts exist in Wsconsin in your area?

A No, | do not.

Q Are you aware of any -- any contracts between a
producer and a cheese plant that is based on an end
product fornmul a?

A | am not.

Q Moving on to page 4, and you are describing both
the services that you provide for your owners and for your
custoners. |It's the second paragraph there.

When you're -- when you are -- when you're
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descri bing those bal anci ng chal | enges, you say, "Qur
custonmers rely on FarnFirst to handle mlk in excess of
t heir needs.”

|s that --

A That -- that -- to correct that, that would be --
that would be nore accurate to say Famly Dairies, ny
director of mlk marketing, not Farnfirst.

Q Ckay. That was ny question

A Correct.

Q So then in the next sentence where it says, "These

bal anci ng services are costly for Farnfirst

menber-owners,"” is that -- should that also be --
A. Fam|ly Dairies --
Q -- Famly Dairies?
A. -- correct. Yes. Apologies for the confusion.
Q No need to apol ogi ze.
A. Ki nd of interchangeable in my world.

Q So for the nmenber of FarnFirst who has a contract
with a cheese plant, that cheese plant has -- do they have

to balance all of their own ml| k needs?

A | amnot quite follow ng your question.
Q Ckay. Well, does FarnfFirst -- let ne start over
here.

We have got a producer. Ckay? Wwo is a nenber of
Farnfirst but not Famly Dairies.
A Correct.
Q And the cheese plant that is buying mlk fromthat

producer, who is responsible for balancing the mlk
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requi renents of that cheese plant?

A. The cheese plant that's buying it. | nean, if
t hey have enough mlk fromall their patrons, then they
are balanced and it works out for them and different
times when they need to -- a plant |ike that nay need

additional mlk, they are going to go to another source

for additional supplies of mlk and -- and we're one of
t hose sources and -- sources.

Q So unless you get a call fromthat cheese plant
t hat says, "I need sone nore mlk," you -- you --

FarnFirst does not get involved in the balancing for that
pl ant ?

A. Well, the -- it's always very interesting because
it -- in -- when you are -- let ne try to explain a week
innm director of mlk marketing's life.

Does the scheduling on a Thursday. So we start
asking all our buyers, how nmuch mlk are they going to
need, you know, and you woul d have a general idea of what
it is going to be. But then they m ght say, we don't need
as much, you know, demand's down, we are going to shut
down the plant because we have to do mai ntenance on it, so
we're not going to be taking mlk on a certain day, so we
need |l ess mlKk.

So then we find out fromour current custoners how
much m |k they need, and then when you know that, then you
know how nmuch m |k that you are going to have to nmake
phone calls. So that's when you get around and you start

to calling people to find out who needs mlk. And it is a
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Situation where there's | ot of phone calls going back and
forth fromlots of different people, you know, who needs
mlk, who has mlk. Those conversations happen all the
time to -- to take care of everyone's needs.

Q Let nme approach this a little bit differently

because I think we're thinking of a couple different

t hi ngs.

A. Al'l right.

Q Probably because |I'm not phrasing ny questions
perfectly.

A. Al right.
Q For the producer who sells directly to a cheese
plant, is that agreenment to sell all of the mlKk

production fromthat farm generally?

A Yes.

Q Now, if we -- if we look nowat Famly Dairies --
A Uh- huh.

Q -- and you testified that the bal anci ng services

are costly for those Famly Dairies nenbers, correct?

A Correct.

Q Ckay. Those bal anci ng services provided by
Famly -- by Famly Dairies, are those costs shared anong
all 2600 nenbers?

A No.

Q They are not?

A. No, that -- they are separate entities. The
Fam |y Dairies and the FarnFirst are separate entities.

So when | say costly and bal anci ng, dependi ng upon tinme of
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year, dependi ng on demand, and let's say, you know, denand

fromour buyers is down, and we have several spot | oads of

mlk that we have to sell, then -- you know, then we got
get on and sell those -- sell those loads of mlk. And,
obvi ously, perishability, we don't -- not having a
processing plant, we have to sell that mlk. | don't have

a -- the ability to make 40-pound bl ocks of cheddar and
sell sone other tinme, so we have to sell that. So
dependi ng upon tinme of year, those -- those |oads of mlk
can be sold at the stretch price. But we are also
bal anci ng the needs of sone other plants, too.

Q So really you have a snmall proportion of your

cooperative bearing all the bal ancing costs for 2600

menber s?
A. No.
Q "No" ?

A. As | said in ny statenent, they are totally
separate entities. M mlk marketing division Famly
Dairies operates separately. That's 135 farns,

600 mllion pounds of mlk that we sell. W do our

pooling, do all the different things and work with that.
The nmenbers -- your earlier question on the 26 --

the |l ess than 2600 that we do the test verification

services, those are farnmers that sell to proprietary

pl ants that have agreenents with the people that they are

selling their mlk to.

Q Can you -- can you help ne understand a little
nore, how the adoption of Proposal 7 will alleviate sone
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of those bal ancing costs that you now have to incur?

A. Well, the -- you know, in our review with the
National M Ik and | ooking at the Federal Orders, you know,
and | ooking at Dr. Stephenson's and the nunbers that cane
out, and as | said in ny testinony, there was -- you know,
you know, just the entire industry, you know, because of
sone inconsistencies in how things were done, everyone
agreed that the nunbers, you know, where we're at right
now, you know, that costs have increased. And it was our
t hought, you know, | ooking at it and our -- | think
guesti ons have been asked of our nenbers who have
testified already about, you know, their own nunbers and
how we canme up with the nunbers. But that was, you know,
our best estimate that, you know, this is where we shoul d
start with these because, as | said, we're trying to
bal ance both the processor and farner interests in this --
in getting to where we need to be in the future.

Q Thank you.

Further down on page 4 you are describing the
decrease in negotiated prem uns. And are you talking
about premuns overall or are those just Cass ||
prem uns you are di scussing?

A. They woul d be over the Class IlIl price that we try
to negoti ate.

Q So you note that they have declined by about $0.16
per hundredwei ght, correct?

A Correct. Yep.

Q And that that's a 24% decrease, correct?
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A. In that tinefranme, yes.
Q So if I take 16 and | divide by .24, | get about
$0.66. Does that -- would that be about the Class |1

prem um you were starting at in January 20207
A They all vary. It would depend upon the
cust oners.
Q So in Oder 30 it's not a uniformdd ass |11
premium it is negotiated custoner by custoner?
A Correct.
Q Different fromlike what CVMPC woul d do for the
G ass | market?
A Correct.
Q On page 6 you tal k about the Dairy Margi n Coverage

Program And that programhas like two tiers to it,

correct?

A Yes.

Q And the first tier covers up to | think it's now
5 mllion pounds of annual production. Does that sound

about right?

A That's correct.

Q O all of your nenbers, and | nean all 2600 or so,
do you have an estimate as to how many of them exceed that

Tier 1 limt?

A. | -- no, | couldn't tell you how many exceed. |
woul d have to -- | would have to dig into nmy nunbers
because, like | said, | -- on the test verification side,

it would just be | ooking at the anbunt that conmes in for a

test, our revenue that we get fromthem so | can do the
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calculation. But the majority would probably be at the
5 mllion or under. But there's -- there's normal size
herds are going to be above that, so --

MR. MLTNER  Thank you very much for your
answers. | don't have any other questions.

THE W TNESS: Yep.

THE COURT: Further exam nation? Oher than AMS?

Seei ng none, AM5, Ms. Tayl or.

CRGOSS- EXAM NATI ON

BY M5, TAYLOR

Q Good nor ni ng.

A. Good norni ng.

Q Thanks for comng to testify today.

| was wondering if you could give us a little nore
detail on your farmer menbers, particularly if they would
neet the Small Business definition, which is $3.75 mllion
i n annual gross revenue a year on a whol e farm basi s.
There's been discussion at the hearing that that's around
400 cows or so.

A The majority would fall the 400 cows or under.

Q And coul d you speak at all to whether your nenbers
use any types of -- other than DMC, use any types of risk
managenent tools avail able to thenf?

A. A few years ago, about three, four years ago, we
did a survey of our Famly Dairies patrons to just find
out about their risk managenent. And as you m ght
expect -- and I'mglad we -- because we encourage, but

they are participating in DMC, because that's been a very
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good program W offer forward contracting through the
cooperative. W have sone nenbers that do take advant age

of that. And then other nenbers indicated that they do

LGV and DRP as well. That would be the majority.
Q Ckay. Thank you

Under the prem uns you di scuss on page 4, |

believe that these -- this -- it doesn't say specifically.

So to be clear, these are premuns for your famly dairy's

mlk?
A That is correct.
Q Ckay. And | -- and | think you just answered sone

of the questions | had with M. MItner about they are

negoti ated custoner by custoner.
A. Absol ut el y.
Q And are they typically done annually?

A. Annual |y, and, you know, we'll have, dependi ng
upon the buyer, we have annual contracts, and we m ght

certain types of year have, you know, for several nonths,

that kind of thing, so --

Q Ckay. And have you seen -- you tal k about the
decrease in 2020 to 2023. So has it just kind of been a

st eady decline as you nove through that period?

A. | wouldn't say -- | wouldn't say steady, but,
know, like | said, it cones up fromtinme to tinme from our

buyers saying, hey, we want to tal k about this, and so

t hen we have to have that discussion.

Q Uh- huh. So how woul d you expect the premuns to

be inpacted if the Make Al |l owances are increased?
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A. | think over tinme that the prem uns woul d
increase. | nean, theoretically, that's what woul d happen
is that if you go back, you know, several years when
Make Al l owances were nore in line, you know, the prem uns
were, you know, significant in the Upper Mdwest that we
were able to get for that mlk. So one would, you know,
assune reason that they would go up over tinme. But |
woul dn't -- | would never say that they are going to go up
real fast.

Q Ckay. On the bottom of page 5 when you are
di scussing the National M|k proposal specifically, you
tal k about howit's a nodest increase and wll partially
alleviate the problens that have led to the disorderly
mar keting of m K.

My first question is, can you talk a little bit
about the disorder you are citing there? Wat do you see
as di sorderly nmarketing?

A. Wel |, thinking about that |ast night as to what,
you know, the definition of disorderly neans. |If your --
if your definitionis, you know, as far as noving ml Kk,
that's, you know, one definition. But disorderly, if
we're tal king about a programthat's for farners and --
and we're not -- you know, |'mnot taking care of them
t hrough, you know, the Federal Order program or whatever,
di sorderly becones people exiting the business. That's --
that can be disorderly as well, too, so --

Q And woul d you say the decrease in, | guess,

prem uns and the Federal Order prices, or the overal
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price your farmers get, is sonething that is |leading farns

to exit the industry, then?

A. There's lots of reasons why people exit the
i ndustry.

Q But you believe Make Al owances is one of those
reasons.

A. Absolutely. |If you are getting less for your

m |k, and you got high costs of production, you make
decisions in life.

Q So anot her question that arises, then, is -- and
you talk a little bit about trying to find the right
bal ance, but why are the nodest increases appropriate if
they don't fully alleviate the problens related to the
formul as not working as intended?

A. Well, | tried to answer that question, | think,
fromone of the other people. That if we -- if you do
not hing and we just would stay where we're at, you are
going to continue on the course we're at right now where

plants are going to nmake sure that they cover their

margins on it, because you're not -- we're not making any
changes. |f you nake those changes too drastically and
raise it up too high too fast, farners are still going to

take it with respect to the price as far as receiving a
| ower price.

| nmean, it's -- it's been recognized, you know,
any of the econom sts that would tell you that at |east,
as | said in ny testinony, in the short-term you are

going to see a decrease in prices to farners.
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So that's why -- why National MIlk cane wth the
idea of let's go after it with a nodest increase with it.
And the real problem has been is because it's taken so
| ong since the last survey that was done, that's why --
not in part of the order hearing, but legislative to give
USDA the authority and funding to be able to do these on a
regul ar basis so we don't end up in the situation that
we're at right now.

So, you know, to ne, it's a very real economc
deci sion, both to assist the processors and the producers,
and that's why | think the nunbers that National MIK is
proposi ng are where they shoul d be.

M5. TAYLOR: That's it from AMS. Thank you.

THE W TNESS: You're wel cone.

THE COURT: Dr. Bozic.

CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farmer Cooperative.
Good norning, M. Lyon.
A Good nor ni ng.
Q | think I heard you say sonething, and | wanted to
confirmthat | heard correctly. D d you say that outdated

Make Al l owances are increasing farmexits?

A. | said there's |lot of reasons why farnmers exit the
i ndustry.
Q |s -- are outdated Make Al |l owances one of those
reasons?
A. Well, | don't know if outdated Make Al l owances
TALTY COURT REPORTERS, INC. 3284
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directly, but the fact that the plants are covering their
costs and farmers get in a |lower price would be the
reason. But necessarily, you know, but the Make All owance
is part of that.

Q Well, differently, would increasing
Make Al l owances hel p arrest or reduce farmexits, in your
opi ni on?

A. | can't -- | can't answer that. Like, as | said
before, there's lots of reasons why people enter and exit
t he busi ness.

Q The other thing | think I heard you say is that
over-order prem uns, you expect themto cone back at a
hi gher level if Make All owances are increased; is that --

A. | woul d hope so.

Q Yeah, ne too.

But -- but |I think | also heard you say that you
woul d not expect themto cone back instantly or
imediately. |Is that a fair statenent?

A That's a fair statenent, because | have -- the
prices never go up faster than they go down, and it al ways
seens like it takes a long tine for themto get back up.
So that would -- if history is any indicator, | would
expect that it would go sl ow

Q So then would it follow that for a period of tine
we could sort of have a double whamy, where protein
price, regulated protein price, is | ower because of higher
Make All owance, but the over-order premuns are slowto

react, so net-net, or producers actually get even | ower
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price?
A. Say that again? |'msorry.
Q So if over-order premuns would take tine to -- to

get back, then on day one, when we get higher

Make Al l owance, would the net effect of higher

Make All owance and sl owto-react over-order prem uns be
even |l ower farmprice?

A. | woul d have -- you would have to take that to
soneone -- an econom st or sonething, and tell nme what is
going to happen with that. And you would be one of the
peopl e that could run those nunbers, along wth other
peopl e.

Q Yeah. So | was just trying to tease out the
| ogi cal consequences of your expectations regarding the
sl owreverting over-order premuns, and -- in face of
i ncreasi ng Make Al l owances.

The other thing that I'm-- just want to confirm
When -- when we were cross-exan ning several w tnesses
yesterday who are representing cooperatives, several of
them-- or at |east one of themthat | cross-exam ned,
stated that they do not anticipate that the cash flowto
their cooperative directly would change -- or in any
signi ficant way, change because of change in
Make Al l owances. In other words, they have to rebl end
ri ght now because their costs are high. |If the
Make All owances are increased, they just wouldn't have to
rebl end as nmuch, but the anpbunt of noney they received

every nonth as a sumof the sales proceeds fromtheir
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products and the draws fromthe pool, that -- that sum
woul dn't change. So, in other words, their producers
woul d not feel the increase in Make All owances, a | ower
paycheck that they take hone every nonth.

Wul d you anticipate that as a consequence of
hi gher Make Al |l owances, your nenbers that sell to
proprietary farnms would al so be held harml ess i medi ately
after the Make Al |l owances are increased?

A. | don't -- there's a lot to that question if you
are going to be held harm essly, because a | ot depends
upon any -- on whether it's a proprietary or a
cooperative, whether, you know, on the Make Al | owances
and, you know, whether you are going to be pooling or

depooling, and all the different other aspects that go

into those decisions. Because, you know, you can -- you
know, the proprietary plant, if you are -- you know,
you' re not pool ed or whatever, you can pay -- you know, as

| said earlier, you pay, you know, whatever you want to,
you know, to make sure that you have mlk to process
products.

So, you know, it's very difficult. | can't
answer -- to whoever you tal ked to, whoever was on
yesterday. But that's -- what's interesting and difficult
about it, is that all the plants are so different in what
their option, what their needs are as far as
noder ni zati on, expansi ons, you know, what they happen to
be doing, you know, and just how they want to treat their

farners, too
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Q But in some sense it doesn't have to be that
conplicated, so let's try to tease this out.

Do you have -- are you -- are your nenbers
currently shipping to sone proprietary plants that are
currently pooled on Order 307

A. Yes. If | looked at the USDA, you know, there
woul d be people that woul d pool.

Q That woul d be pooling?

A. Yeah, they'd be pooling. Sure.

Q So if they are pool ed today, that neans that they
are paying at least the mninmumregul ated prices today.

A Correct.

Q And if the mninmumregul ated price goes down as a
consequence of Make All owance, and those proprietary
pl ants cannot reblend, would it not be |ogical to expect
that then the farmprice would also tend to go down, at
| east until the tinme that over-order prem uns adjust?

A Uh- huh.

Q | just hope that doesn't lead to farmexits while
t he over-order premuns --

A Absol ut el y.

DR, BQZI C. Thank you very mnuch.

THE COURT: Anything further?

Redi rect .

M5. HANCOCK: Your Honor, that's all we have for
M. Lyon. W would nove to admt Exhibit 174.

THE COURT: (bjections?

Seei ng none, Exhibit 174 is admtted into the
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record.

(Thereafter, Exhibit Nunber 174 was received

i nto evidence.)

THE COURT: Thank you, sir.

Let's break for ten mnutes. Cone back at 9:25.

(Wher eupon, a break was taken.)

THE COURT: On the record.

Rai se your right hand.

ED GALLAGHER

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Gllagher
A Good nor ni ng.
Q Wl come back to the stand and back to
| ndi anapolis. | want to have you, | guess --

M5. HANCOCK: | can't renenber, are we having them
restate their name and address?

THE COURT: Let's not. Unless sonebody's got an
objection. W're trying to -- it seens |like -- thank you.
Good suggesti on.

BY MS. HANCOCK:

Q M. Gallagher, did you prepare Exhibit NMPF-24 in
support of your testinony today?

A | did.

Q And that's testinony in support of National MIk's
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Make Al |l owance proposal ?
A That's correct.

M5. HANCOCK: Your Honor, if we would mark that as
t he next exhibit?

THE COURT: NWPF-4 will be marked --

M5. TAYLOR  24.

THE COURT: What's that?

MS. TAYLOR:  NWVPF- 24.

THE COURT: 24. 175.

(Thereafter, Exhibit Nunmber 175 was marked

for identification.)

BY MS. HANCOCK:

Q M. Gallagher, if you could go ahead and present
us with your testinony in Exhibit 175.

A. Yes, thank you.

|"mgoing to skip around a bit and sort of hit the
highlights. | amgoing to -- a little bit different than
| did for the mlk conposition, I'mgoing to spend a
l[ittle bit nore tinme reading sone of ny testinony.

"' m curious, how nany of you read ny testinony
al ready?

Al right. Thank you. Because | put a |ot of
work into this, so thank you for reading it. | appreciate
it.

Ckay. So I'mgoing to start on page 2, the first
full paragraph.

"' m hear to present evidence about the need to

limt the Make Al |l owance changes to those |evels proposed
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by NMPF. M testinony will cover the existence of
significant farminput price inflation, high mlk cost of
production, and thin dairy profit margins that could | ead
to a disorderly marketing condition of a substantial |oss
of raw m |k production if a structural change to Federal
Order class prices leads to a significant reduction in
farmml k prices.

The existence of high feed prices and ot her
inflated dairy production costs and |onger-term | ow dairy
farmer profit margins provide strong evidence for the need
to be responsive to the inpacts Make Al |l owance changes
w Il have on dairy farnmer profitability.

Aggr essi ve Make Al |l owance increases, whether or
not evidence of higher manufacturing costs exist, wll
harmdairy farnmer profitability, negatively inpacting the
mlk supply and lead to a potentially troubling disorderly
mar keting condition that risks the ability for U S. dairy
farmers to adequately supply the market's need for ml k.

DFA and the NVPF nmenber cooperatives have
carefully and thoughtfully approached the issue about
updati ng Federal Order Make All owances. There is no doubt
that dairy plant input prices have increased since 2006,
the last tinme the data was included in a Federal Order
heari ng consi dering adjustnents to Make Al |l owances.

There is also no doubt that dairy plants are nore
efficient in converting |loads of mlk into manufacturing,
dairy products, and there is no doubt that dairy -- the

dai ry manufacturing industry has expanded with newer and
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nore efficient technology and | arger plant sizes.

But the changes to non-m |k input prices at the
processi ng | evel nust be bal anced agai nst what woul d
happen at the farmlevel of the dairy supply chainif a
Federal Order price fornula change led to a significant
decrease in mlk prices.

An increase in Make All owances reduces cl ass
prices in dairy farmer mlk prices and shifts that revenue
to a credit to those manufacturing dairy products. Since
a Make All owance increase directly reduces mlk prices
i npacting dairy farmer ml k checks, we believe a strong
burden of proof backed by strong and credi ble data are
absol utely necessary to justify a | arge Make Al | owance
I ncrease.

The dairy farner side of the industry has data
confidence issues wwth the survey data in the public
domain, that in prior proceedings of this nature, were
used to adjust dairy farnmer mlk prices, via
Make Al |l owance change.

| go no further than pointing to the work of the
I nternational Dairy Foods Association, and others, to
utilize input price changes in equations to update
manuf acturi ng costs that were established with the
technol ogy in manufacturing infrastructure that existed
17 years ago, as an exanple of evidence of the concerns
about the survey's data.

| f adequate survey data existed, there would be no

need to performthese mat hematical cal culations in an

TALTY COURT REPORTERS, INC. 3292
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

attenpt to determ ne the changes in the manufacturing
costs of production or to prove themout. Dairy

manuf acturing factors of productivity have increased over
t hose 17 years, which cannot be seen by a review of input
prices alone or by adjusting an equation by sone

mat hemat i cal exercise to include sone other industry's
factors of productivity.

Dairy farnmers across the country are concerned
about a wealth transfer fromtheir famlies' businesses,
manuf acturi ng plant operators through their m |k checks by
federal fiat. W are faced wwth a loomng crisis of
confidence fromdairy producers.

You wi Il hear resoundi ng support fromthe dairy
farmng comunity for the NWPF Make Al |l owance proposal
t hat bal ances the recognition of manufacturing plant input
price increases against the inpact on dairy farnmer mlk
prices and dairy farmer profitability, and in so doing,
recogni zes the data i ssues that underm ne the confidence
of dairy farnmers wanting a fair and bal anced out cone.

DFA, NMVPF, American Farm Bureau, |DFA, and others,
are working with Congress to establish a procedure for the
federal governnment to survey dairy plant manufacturers
about their input prices, costs yields, and other factors,
to devel op a dataset that has the entire industry's
confidence and that can be used as neaningful input in
future Federal Order hearings about Make All owances.
Unfortunately, at this point in tinme, we do not have the

data that | eads to i ndustry-w de confi dence.
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The NMPF nenber cooperatives have devel oped a fair
and bal anced Make Al | owance proposal that provides cost
relief to manufacturing plants. Cooperatives are hopef ul
that this bal anced approach will maintain the confidence
in and support of the Federal Order program by dairy
farnmers across this country. DFA and NVWPF strongly urges
the Secretary of Agriculture to adopt the NWVPF
Make Al | owance proposal .

DFA and NMPF wi || be sharing today data that
conpares farminput prices, dairy farmcosts, and costs of
production per hundredwei ght of mlk, and dairy farm
profitability in the U S. and for various regions over
time.

W will provide data from USDA and private
accounting firns as evidence. This evidence will show
that there has been significant price inflation on dairy
farms. Their costs and cost of production have increased
substantially. And the average profitability over tine is
hi ghly variabl e and averages | ess than $1 per
hundr edwei ght of m |k produced in sone areas of the United
St at es.

Al t hough you will have information on the record
that may show t hat manufacturing input prices have
i ncreased substantially and total costs of production have
i ncreased at various mlk plants across the United States,
beyond $0.04 a pound since 2006, it is inportant to note
that dairy farnmers' input prices and costs have increased

as well, and their profitability will be substantially
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2023

harmed if there is a significant increase in
Make Al | owances.

A significant change in the structural basis of
US mlk prices comng froma significant increase in

Federal Order Make Al l owances will result in a | oss of

ot herwi se occur, which in turn could likely create

mlk to neet the needs of consuners.

| expect much to be di scussed about farminput price

for the Secretary of Agriculture to consider price

inflation on farns as wel |l.

The U. S. Constitution equivalent of the Federal

1937, as anended, does not reference Make Al | owances or

Agriculture to consider issues related to the price of

to the marketpl ace.

adm ni sters nonthly surveys of agricultural prices
received and paid by farners. Their survey results are
presented in their nonthly publication, Agriculture

Prices. The prices paid section provides rel evant

profitability of dairy farns, nore rapid consolidation in

t he producers sector, reduced m |k production than would

di sorderly marketing conditions relative to the supply of

| begin by presenting farminput price inflation.

inflation. Manufacturing side, we believe it's inportant

manuf acturers' input price inflation in the determ nation

livestock feed and the ability to adequately supply mlk

USDA's National Agricultural Statistical Service

Order Program the Agricultural Marketing Agreenent Act of

of mnimummIlk prices. It does instruct the Secretary of
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i nformati on on several farm production inputs, and tracked
over tinme, can show inflationary or deflationary prices
faced by farners across the United States.

DFA and National M1k request official notice be
taken of the Ag Prices nmonthly publications from
Decenber 1999 to the present.

The Ag Prices feed price index is telling of the
situation faced by farnmers. | show that, page 5, the
graph on page 5.

It provides general pricing information for the
U.S. market place where dairy farnmers purchase |ivestock
feed inputs in conpetition wth other |ivestock farners,
et hanol plants, and ot her businesses using feed stuffs in
t hei r manufacturing process.

It can al so show pressures from overseas buyers
that inmport U S. grown feed grains. Livestock feed often
represents 50% or nore of the cost of production on a
dairy farm so inflationary or deflationary aspects of
feed are an inportant factor in the cost of producing
m | k.

The chart on the top of page 5 was produced at DFA
using Ag Prices data. W adjusted the base year to be
2000 to coincide with the inplenmentation of the Federa
Order Reformpricing provisions. W also included
producer -- Federal Bureau of Labor Statistics producer
price index, or PPI. That statistic, also surveyed and
reported nonthly, is a common neasurenent of inflation

i npacting producers of goods and services across the U S
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It surveys the price that was received for selling
t he i nput produced by the manufacturers or service
provi ders.

The statistics change over tinme and provide
i ndi cations of general inflation or deflation facing
busi nesses, as they raise or lower their selling prices to
ei ther pass al ong higher input prices or pass al ong
deflating input prices. It is for this reason that the
Federal Reserve uses this statistic as a guide in making
i nfl ati onary-based deci sions about adjustnents to the
federal funds rate.

DFA and National M|k request official notice be
taken of nonthly PPl publications from Decenber 1999 to
t he present.

Q M. Gallagher, while you have this pulled up, I'm
just wondering if you can zoomin so that we can see just
the chart in a |arger image.

A. The chart, using the Ag Prices information for
livestock feed, shows that feed prices are inflationary
and deflationary, but tend to be nmuch nore inflationary
over time than the PPI, which also has been included in
the bottomline. This can be seen that the feed i ndex PPI
is 3.25 times higher than it was in 2000, while the PPl is
about 1.8 tinmes higher.

It can al so be seen that feed and general PPI
inflation ran approximately parallel in 2007 when the two
price surveys have seen increasingly |arger divergences.

| npacting feed prices has been the Federal governnment's
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supported use of feed stuffs to produce ethanol and ot her
bi of uel s, droughts, growing U. S. feed grain export sales,
and, nost recently, the Russia-Ukraine conflict.

But I would note where it junps, the market
junped, is when ethanol really took off in the United
States, and significant quantities of l|livestock feed were
used to produce ethanol. It raised the cost of producing
mlk to dairy farns across the country by a significant
anmount .

That is nmy next chart. Unsurprising to you, it
woul d be the DFA risk managenent has a feed index to help
our farnmer-owners manage their feed cost index -- or feed
cost -- feed costs, and we conbine it with our mlk
price-forward contracting programto hel p them manage a
mlk feed margin.

This is our index. The variables in the index are
corn and soybean neal, both using futures narket
settlenments fromthe CVE G oup. Those are the only
variables in this -- in our fornula.

And you can see that our index would suggest from
2000 to 2006, other than one spike, that the average cost
of feed on a mlk per hundredwei ght basis, using our
i ndex, was $4 per hundredwei ght of mlKk.

Et hanol then took hold. W had sone really crazy
markets. And as it settled out over tine, and if you | ook
at 2015 through 2019, it settled out not at $4 per
hundr edwei ght of mlk, but at $8 per hundredwei ght of

mlk. It doubled. And it's gone up since for other
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reasons, nost notably, nost recently, including the
Ukr ai ne- Russi an conflict.

Dairy farmers have been faced with significant
feed price inflation that has led to changes in
profitability. Federal Order mlk pricing formlas and
bl end price pools do not include a factor to help dairy
farmers recover their costs relating to feeding nore
expensive feed to their herds.

The existence of inflated |ivestock feed prices
and the significant inpact on dairy farners' cost of
producti on needs to be neasured agai nst a structural
change to Federal Order mlIk prices. Wth higher feed
costs, a significant decline in Federal Order mlk prices
will harmdairy farmer profitability, |leading to reduced
m | k production that otherw se would occur, threatening
the ability to adequately supply the market its mlKk
needs, leading to a potentially supply-induced disorderly
mar keti ng condition.

The DFA encourages the Secretary of Agriculture to
consider the significantly inflated prices for |ivestock
feed when maki ng his decision about changes to Feder al
Order Make All owance and use it as evidence to support the
NVPF Make Al |l owance adjustnent proposal, even if there's
credi bl e evidence of the existence of higher manufacturing
costs of production.

The next section is about the Dairy Margin
Coverage Program | would say the Dairy Margi n Coverage

Programis the single best risk managenent tool that
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exists. And | appreciate its continuance, and we hope we
can strengthen it over tine.

|"mgoing to skip to page 8, and | want to show
the chart at the top of page 8. This is data that |
received fromthe National M|k Producers Federation, and
they received this data fromUSDA. And it shows for 2022,
t he year 2022, the nunber of operations by m |k production
size that participated in the Dairy Margin Coverage
Program And |I'll cone back to sone of that data here in
a mnute.

For cal endar year 2022, U. S. dairy -- |I'll do it
right now -- U S. dairy farners produced 226.5 billion
pounds of mlk. O this production, 48.8 billion, or
21.5% had neani ngful coverage under the DMC Tier 1
coverage and sone neasure of protection against |ivestock
f eed.

"' mgoing to back up. And the chart on page 7
shows the Tier 1 and Tier 2 premiuns. And so, in essence,
every -- it's silly for a dairy farner not to be covered
by Dairy Margin Coverage. Fortunately sone are. Every
dairy farner that has coverage shoul d have as nmuch covered
under Tier 1 as they can. The larger farns are limted to
how nuch they can get covered under Tier 1. And
general |y, though, then, what they will do is they wll
cover the rest of their mlk under Tier -- under Tier 2 at
$4 per hundredwei ght because there's no cost.

| don't believe there's very nmuch coverage beyond

that. W never thought in the history of the world that
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t hey woul d ever get a nmargin paynent at the $4 |evel, but
| think this nost recent nonth they are receiving a
paynent on the -- on the margin, because the margin is

| ess than $4 a hundredweight. Go figure. Crazy world we
[ive in.

So the other -- so we have 26 -- 21.5%of the mlk
t hat has some neani ngful coverage under DMC to protect
t hem agai nst feed price changes. The other 78.5% of U.S.
m | k production did not have that type of neani ngful
protection under this program

The exi stence of the DMC program does not produce
enough benefit on the super majority of the US mlk
production to be considered an of fset against the need to
recogni ze livestock feed price inflation in determ ning
the appropriate limtation on the degree of
Make Al l owance -- appropriate Make Al |l owance i ncrease.

Now | ' m going to tal k about the chart at the
bott om of page 8.

This chart was devel oped fromthe Ag Prices data
and portrays changes in farminput prices for a variety of
i nputs. The chart shows significant price inflation since
2006, and li ke everyone el se, every manufacturing business
in the United States, and around the world, significant
price inflation since 2021.

The Ag Prices data publication has its own version
of an index that would be simlar to a PPI. It's called
the Prices Paid By Farners For Commodity Services,

| nterest, Taxes, and WAge Rates, and it is referred to as
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PPI TW

This chart on page 9 tracks that against the PPI
The red bars at the bottomidentify the divergence between
t he two.

O inportance in this proceeding, every business
faced steep inflation over the last two years. This
i ncl udes dairy farnmers. However, unlike the request from
the mlk plant operators in |IDFA and the Wsconsin Cheese
Makers Association, if dairy farnmers cover the
manuf acturers' increased inflationary input prices, dairy
farmers do not have the opportunity to recover their
inflationary costs via federal edict. Dairy farners’

i nfl ated cost of production need to be consi dered when
determ ning the decree of increase to Make Al l owance in
t hi s proceedi ng.

DFA presents for the record information about
dairy farnmer costs of production and profit margins. W
present data from USDA and the two accounting firns.

| would like to take official notice of USDA s
m | k cost of production docunents and include all their
i nformation dating back to 1999 in the record.

The follow ng table was conpiled by nme from USDA
Econom ¢ Research Service M|k Cost of Production
Estimates, using 2010, 2016, and 2021 as the base years.
| have presented the data for all sizes of dairy farns.
They have data that breaks out costs of production and
returns over time, by different sizes of dairy farnms. But

inthis chart, it is the average for all dairies in the
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United States, across all regions, all states.

| have nade an adjustnment fromtheir data. So |
copied the data into an Excel spreadsheet and created this
chart. | have nmade adjustnents to their total costs
listed values by subtracting fromthe cost the opportunity
cost of | abor and the opportunity cost of land. | do this
to make the data nore conparable to the information from
the two accounting firnms that have previously appeared and
i ncluded their information in the hearing record.

| have adjusted the total cost in the row | call
"cost |ess opportunity cost of unpaid | abor and land." |
reconputed profitability by subtracting that val ue and
total gross value of production, and the reconputed
profitability value is the last rowin the chart called
"adj usted net profit."

This chart that is on page 11 was produced from
the data that | have presented on page 10. It charts the
total feed cost row, identified in the chart as feed, the
cost | ess operating cost unpaid | abor and | and, row
identified in the chart as total, and the m |k sold row,
whi ch represents the average mlk price identified in the
chart as mlk sold. It shows that dairy farmers have been
under cost pressure.

So we can see that the total cost in al nbst every
year is greater than mlk sold. It also shows how feed
costs change, but how they have gone up over tine. And as
you get into 2021 and 2022, you can | ook at the difference

between the feed bar and the total bar and you can see
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that the difference between the two is increasing to show
that there are other inflationary pressures also inpacting
dairy farnmer productivity.

As | nmentioned, USDA also identifies costs of
production for various farmsizes. So | created the chart
on page 12 to identify two different farmsizes. And | do
these two different farm sizes because they are nore
simlar to the data that would be included in the Frazer
accounting firmdata and the N etzke Faupel accounting
firmdata, since those two datasets generally incorporate
information from |l arger-sized farns.

From 2012 t hrough 2014, the | argest size category

that was listed in the -- in the data was 1,000 cows or
nore. |In 2016, they also then started showi ng 2,000 cows
or nore. And so | would have gone -- | have got in ny

data, | pulled the data fromthe USDA that woul d have
| ooked like this, except for it was for those two size
categories. | reconputed the nunbers like | did here, and
| | ooked at their adjusted net profit, and | have |isted
that in this chart for each year.

| do note that from 2012 through 2015, because
| -- they don't have 2,000 or nore cow data, | just used
what ever they had for the 1,000 or nore for that col umm.
| also then also on the third colum listed the all sizes,
so the average size for all dairy farnmers throughout the
Uni ted States.

And you can see in that data, very clearly, red is

| oss, black is profit. And across tinme there are years
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when dairy farnmers make noney and there are years when
dairy farners | ose noney. Even the largest of the large
| ose noney.

VWhat | think is very instructive is what the
average is. 2022 was a really good year. Mst dairy
farnmers made noney, and they did okay. But 2022,
unfortunately, is an anomaly that doesn't occur very
often. In the interim there are a ot of hard tines.

So | think what's inportant is to | ook at the
average profitability over tinme, and you can see the -- if
you go all the way to the right, the all sizes, and you
can pick your average and the data is there, and you
can -- you know, whoever wants to, USDA | rely on you to
sort this however you think is appropriate.

But on average, dairy farnmers | ose noney across
the United States. But the larger farns on average nake
noney, but they nake a | ot |ess than you woul d thi nk.

So, on the 1,000 to 2,000 cow farnms, they nake
somewher e bet ween, on average, $0.70 to $1.00 a
hundredwei ght. And then the even | arger farns make, on
average, somewhere from $1.20 to $1.45. You got to take
this into consideration.

By year four of the inplenentation of the | DFA and
t he Wsconsin Cheese Makers Associ ation, the structura
change in the mlk price of their Make Al |l owance increase
woul d be about $1.45-ish. And you guys can use all -- you
guys can reconpute what that nmeans, and |I'l|l accept your

conput ati on, USDA. But at $1.45, it w pes out the average
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profitability of pretty nuch everybody in the dairy
i ndustry.

So |l think there's a mlk supply issue if that
happens, and | think that creates a disorderly marketing
condition. And despite information that woul d have been
i ncluded in prior decisions on hearings about Cass IIl1
and |V prices, largely fromthe Bush Adm ni stration, but
certainly not fromthe Biden Adm nistration, | think you
absol utely have to take the inpacts on dairy farner
profitability and their costs of production into account
in this situation.

| do explain how!| got to ny calculations. [|f you
| ook on -- and |I'mopen to correction on any of this, but
it's not going to be nuch different. But | have shown in
this chart, on page 13, the inpact to the Cass IIl and IV
price on the -- based on the National M|k proposal. And
| have | ooked at the cunul ative inpact by year of the |DFA
and W sconsin Cheese Makers Association proposal. You can
see ny estimate on the all-mlIk price is pretty
significantly nore, alnost a dollar a hundredwei ght
| arger -- nore of a decrease in farmmlk prices fromthe
| DFA and the Wsconsin Cheese Makers Associ ation.

And | describe above that the utilizations | used.
And |I'm open to anybody using the utilizations, but the
net inpact isn't going to change that much from ny
calculations. There's serious, serious risk to dairy
farmer profitability if you go nmuch above the Nati onal

M| k proposal.
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Pi cki ng up on page 13, right under the -- picking
up ny testinony right under the chart.

The | DFA proposed change is greater than the
average profitability of the average U S. dairy farm and
the two | argest sized dairy farm groups based on the USDA
i nformati on.

For the two | argest sized dairy farm groups, about
seven or eight years out of 11, the net farmincone
averaged | ess than $1.45 per hundredweight. For the all
size groups, it occurred in ten of 11 years. It is DFA's
view that the inplenmentation of the | DFA proposal woul d
result in a nuch nore rapid consolidation of the U S.
dairy farm ng sector and threaten the financial stability
of the largest U S. dairy farns producing nost of the mlKk
and create credit-related issues with feed conpani es and
the agricultural lending industry. It would be a weck.

The i npl enentation of the | DFA proposal will | ead
to severe disorderly marketing conditions that could
undernmne the ability to adequately supply consunmers with
fresh fluid mlk and it nust be rejected by USDA.

We provided information fromtwo accounting firns.
Lel and Kootstra, a partner in Frazer, LLP, presented
information already at the hearing, and Jeff Bushey, a
partner at N etzke Faupel also presented information. The
information that I'mgoing to use in ny charts can be
found in these publications.

The reported dairy farm cost of production in

t hese reports, by region, show for 2006 to 2022
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significant increases. Southern California, up 84% San
Joaquin Valley, up 53% and so on. The Ni etzke Faupel
data is Mchigan and Ohio, it is up 46% There's
significant cost inflation on dairy farns across the
country, even the largest dairy farnmns.

This follow ng chart would show the net incone
equivalent line on the data sets over the years, and you
can see there's alot of -- there's a lot of red. H ghly
variable profitability on dairy farns across the country.

This chart that says -- |'m show ng now | ooks at
some of the data fromthe above chart. So, to show -- to
explain it, for the Southern California data, which is "So
CA," which say as reported of the average | oss on the
Frazer LLP custoners that are included, eight years they
show average | osses. The nunber of years where profits
were $1.45 or less were 15 years. So the additional years
of losses, if there's a $1.45 per hundredwei ght decline in
the mlk price because of a structural change in class
prices, it would increase by seven, there's 20 years of
data, 15 years of |osses, 75% of the tinme there would be
| osses, on average, on the farmsurveyed in the -- in
Southern California, by the Frazer firm

And that data -- the rest of that data is simlar.
My M chigan and Chio, M and OH, is fromthe N etzke
Faupel dat a.

The chart at the top of page 17 | ooks at average
profitability. And, again, | take two different tine
periods. 1'Il let USDA determ ne what they think is the
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appropriate tinme period to look at. |'m suggesting a
coupl e.

And you can see that for nost of those regions,

t he average profitability in nost of those regions is |ess
than a dollar. And sone may be a little bit nore than a
$1.45, but if you took a $1.45 out of that profitability,
you woul d be taking away nost of their profitability.

You have to think about that. Dairy farns are
busi nesses. They are investing in their business to get a
return. |If you do sonething that sonebody's -- they are
pretty profitable. Mybe this says that in the Northwest
t hey have $1.80 average profitability, so they can
withstand it. | would say, | think you have to think
about, will they still stay in business, because they are
expecting a certain return on their investnent. And right
now that return on their investnment when they nmake that
kind of profitability keeps themin the dairy industry.
| f you take nost of that profitability away, |I'mnot so
sure it -- it will encourage themto stay in the dairy
i ndustry. You have sone significant chall enges to ponder
over what this neans, what these proposals nean on dairy
farmer profitability.

Too often the view of structural changes to mlk
prices that enmanate from Make Al |l owance increases are
viewed against the mlk price. Dairy farmmlk price of
$20 may seemto be able to support a structural decrease
of $1.45 per hundredwei ght as the change represents about

7% of the mlk price. This belies the true economc
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I npact of inportance, the inpact on a dairy farnmer's
profitability. In this context, the nost inportant
context, $1.45 per hundredwei ght m |k price change, at
worst, w pes out the long-term average profitability on
many dairy farns across the United States, and at best,
for sonme of the larger dairies, as for exanple the

M chigan and Chio dairies, who would show a profitability
from 2012 to 2022 of about $1.88, it reduces that average
profitability by 77%

We believe that the inpact on average
profitability is conpelling. It needs to be a factor in
the decision by the Secretary of Agriculture that he nakes
relative to the structural changes to Federal Order mlk
prices stemm ng froman increase in Make Al owances. DFA
and the National M|k Producers Federation believe this
information is sufficient for you to limt any
Make Al |l owance changes to those proposed by the National
M| k Producers Federati on.

| make a distinction in all this between pricing
cost and average cost of production. Price is the value
of the good or service, can be neasured over tine to
identify price increases or decreases. |Increases are
commonly referred to as inflation.

The producer price index series is an exanple of a
survey of prices, and fromit, there can be
representations nmade about price inflation over tine.

Prices and costs are different. For exanple, the

wage rate or price of the |abor input nmay increase;
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however, that is not a representation of how a business's
cost of labor is changing. For exanple, as wage rates

i ncrease, the hours worked may decrease. This sinple
exanpl e identifies how busi nesses change their input usage
as prices change.

The two of these aspects together can be viewed to
| ook at the total cost of |abor. However, since there can
be i nput substitution, this would nean that the cost of
| abor woul d change differently over time than the price of
| abor.

Furt her nore, businesses may, at the sane tine,
change their output. Exanple, |ess |abor may be used due
to i ncreased nmechani zation that | eads to increased output.
Cost is a conbination of price, input usage, and out put,
and it's this conbination that represents the average cost
of production. It is the average cost of production that
is relevant at this hearing.

We appreciate Dr. Stephenson's interactions with
the dairy industry and his participation in surveying
dai ry manufacturing plants to provide sone information for
us to think about. He's done as good of a job as he can
wth the data that's been nmade available to him

Despite that, we do have -- we do not have
confidence in the average manufacturing cost of production
that will be presented in this hearing fromthe private
surveys. We believe USDA needs to discount these costs.
The w despread requests by industry participants to have

Congress legislate authority to USDA to survey these costs
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is anpl e evidence of the I ack of universal confidence in
the private data surveys. It just is.

More inportantly, what is nore relevant is average
profitability, which conbines revenue with cost. And
sorely lacking fromthe anal ysis, manufacturing input
costs, is a review of profitability at manufacturing
plants. W have provided historical dairy farner
profitability information coll ected by USDA and accounting
firms using generally accepted accounting principles, we
believe this data to be highly credible and i nportant for
USDA to utilize in determning the appropriate
Make All owance changes.

Over the | ast few years, we have seen new cheddar
cheese plants built in Mchigan, Wsconsin, Texas,
producti on expansion in South Dakota. Additionally, new
cheese plants are being built in Kansas and New York. Al
of these plants were built or planned based on the current
Make Al |l owances used to determ ne Federal Order mlk
prices. It is self-evident in economcs that all of these
mlk plants were built based on an expected profitable
return.

This woul d suggest that the large, efficient, and
nodern cheese manufacturing facilities have devel oped
means of profitability despite a fixed cheese
Make Al |l owance dating back to 2008. Increases in
Make Al l owance will greatly benefit the profitability of
the largest and nost efficient mlk plants that operate at

t he | owest cost of production.
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Really | arge Make Al |l owance increases wll shift
income fromdairy farners to large and efficient mlKk
plants that do not need that kind of financial support
provided to them by dairy farners.

2023 has been a rough year in the dairy industry.
There are extrene | osses on just about every dairy farm
right now The m |k price, has been testified to by a
nunber of dairy farmer w tnesses, has decreased
substantially, and their costs have not.

My nodel -- |I'mnot presenting ny nodel here --
but ny nodel woul d suggest these | osses are 4 or $5 a
hundr edwei ght on average right now. | don't expect those
| osses to zero out. For nost of this year, naybe by the
fourth quarter, as prices -- if the prices on the CMVE
futures market hold in the prices for mlk, and the prices
for new crop livestock feed stay at about the | evel that
the CME Group futures price are expecting, we may see, on
average, farmreturns return to naybe a break-even. And
as | look out into 2024, and the nodel that | run and |
use, using the CVE G oup futures prices would suggest
maybe, w thout other wild changes, that maybe it m ght be
a break-even year, but not a very good year.

Going to page 19, | have sone testinony on
negative other solids prices, and I would just suggest to
| ook at that. The proposal by the Wsconsin Cheese Mkers
and | DFA would result in significantly increased
occurrences of negative other solids prices.

Ckay. |'m about done.
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There's sone historical precedent. Federal O der
Make Al l owances -- I'mgoing to adjust this because |I know
M. Rosenbaumis going to correct nme, so hopefully I can
get this in the right -- there's been three occurrences
when we have | ooked at Cass IlIl and IV mlKk price
formul as, and/or Make Allowances, since Federal O der
Reform There was 2000, | believe 2004, and then again in
2007.

So during those proceedings, data fromnultiple
sources was used to determ ne Federal Order
Make All owances, in each proceeding. Additionally, the
time between the hearings was relatively short, and price
inflation was rel atively tane.

The resulting changes fromthese hearings had
nodest changes in Federal Order mlk prices. | believe
t he bi ggest changes to mlk prices occurred fromthe 2007
hearing that were inplenented in 2008. The Cass |11
price declined by $0.34, and the Cass |V price declined
by $0. 25.

In 2004, that hearing -- if it was 2005, |I'm open
to correction on the years -- the Cass IIl price declined
by $0.25, and the Class IV price declined by $0.17. And |
believe that in the 2000 hearing Cass Ill and IV prices
nodestly increased as a result of that hearing. [|'m open
to stand corrected on any of that, but I'mpretty close to
bei ng right.

So the changes were nodest. W're not talking

about nodest changes here, even -- | would say even the
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National M|k proposal, but certainly not the |IDFA or
W sconsi n Cheese Makers Associ ati on.

For each of those proceedings USDA relied on
mul tiple sources of data, principally a USDA cost of
manuf acturing study, a/k/a Charlie Lying study -- studies.
The California's audited data fromtheir state MIk
Mar keting Orders al so.

| may have this wong, and | stand for correction,
because |I'm not sure when M. Stephenson's study first
started, if it was in 2004 or 2006. But we also relied on
the Cornell survey information. Cornell at the tine,

W sconsin now, in each case -- and so in each of those
cases -- and there was also -- there was al so data

subm tted by individual plants and cooperatives, so there
was a rich source of information that was on the record,
for USDA to use to determ ne Make All owance changes.

These rich sources of information provided USDA
with a relevant set of cost data to formthe basis of
their decision. No prior case, no prior case, did USDA
rely solely on a non-governnment source of information or
on changes in input price relationships devel oped fromthe
Federal Bureau of Labor Statistics.

Unfortunately, we don't have all this data
anynore. W now have a significant problemin the dairy
farmers' and their cooperatives' confidence in the data
avail abl e to consider a Make Al |l owance adjustnent. No
| onger do we have the USDA study and an anal ysis, nor do

we have the California informtion.
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W are limted to two private surveys fromthe
Uni versity of Wsconsin, one supported by USDA, but that
had limted cheese manufacturing participation, especially
with the [arger cheese plants, and then a cost allocation
that we weren't quite sure about at butter/powder plants.

And anot her one, sponsored by | DFA, who has a
bi ased interest in a significant increase in the
Make Al l owance, and that was adm ni stered during the peak
of the U S. and global price environnment. |In efforts to
buttress the obvious shortfalls of the data, ny good
friend, M. Schiek, |ooked at sone input price indexes,
used those to estinmate producti on costs.

| believe these efforts have their own credibility
i ssues since input consunption and production are fixed at
those factors that existed years ago, so assum ng there
are no economes of scale or size fromlarger mlk plants
built over the last few years, no capital investnents nade
at plants to reduce input uses or inprove in production
efficiencies. And, | think | said this, none of the
pl ants hedged their input prices.

It is for this reason that NWPF and its nenber
cooperatives, the Anerican Farm Bureau, |DFA, and others,
are requesting Congressional action to provide federal
authority to USDA to conduct rel evant dairy manufacturing
pl ant surveys to identify input prices, input
utilizations, capital investnents, production yields, and
other factors, and audit the information, to provide the

dairy industry reliable and unbiased infornmation to use
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when consi dering changes to dairy producer mlk prices.

I n conclusion, there is no doubt that plant input
prices are higher today than they were in 2006. There is
no doubt that the conversion of mlk to manufacture
products yields nore than occurred in 2006. There is no
doubt that a |l arger proportion of manufacturing output is
produced by nodern and nore cost efficient manufacturing
pl ants than occurred in 2006.

Despite this know edge there is significant doubt
of the conversion of those factors into a reliable and
accepted cost of production statistic. Additionally,
there's doubt about the rel evancy of observations that
shoul d be used to determne this value: Should it be only
| arge efficient plants? All plants surveyed? Al plants
but high and | ow cost outliers? O other conbinations?
The dairy industry has not debated these factors.

Nati onal M1k Producers Federation nenber
cooperatives represent all relevant segnents of the U S.
dairy industry. |Its nmenbers operate significant
manuf act uri ng busi nesses across all cheese categories,
butter, and powder. |Its nenbers produce a clear mgjority
of the butter and powder manufactured in the United
States. Additionally, its nenber cooperatives narket the
mlk and wite the mlk checks for their farner-owners,
whi ch collectively represents nore than 75% of the U. S
m | k production. 75%of the U S. mlk production.

The NMPF nenber cooperatives are uni quely invested

in a manner that allows themto see all sides of these
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I ssues around Make Al |l owances and cl ass price fornul as.

The National M Ik Producers Federation nenber
cooperatives have neticul ously deliberated over the
wei ghty and i nportant issues surroundi ng an appropriate
Make Al l owance change. You have heard from many of us.
You have heard from nmany of us.

W agree that the average cost of manufacturing
dai ry products have gone up since 2006. That's
undi sputed. However, we struggle with know ng how much
t hese costs have gone up due to the |lack of credible and
reliable information.

Despite the best efforts of many in the dairy
i ndustry, credible and reliable information that
culmnates in reducing dairy farnmer mlk prices does not
exist. Dairy farners see this and understand this. To
make an aggressive Make Al |l owance change using this flawed
data will underm ne the confidence dairy farnmers have in
t he Federal Order system If that information existed,
and it suggested a Make All owance change of nore than a
few cents per pound, we would be restrained from
advocating for the full inplenentation of the change due
to the inpact on mlk prices and profitability for our
f ar mer - owners.

Again, no prior class price fornula or
Make Al l owance has inpacted farnmer m |k checks, | have by
nore than $0.35. It's probably by nore than $0.30 when
you do the actual utilizations of the changes fromthe
2008 heari ng.
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To maintain dairy farnmer confidence in the
credibility of the adm nistrative process of changing the
Make Al'l owance, and in the absence of robust, credible,
and audited manufacturing cost information froma federal
gover nnent source, we believe that the inplenentation of
the National MIk Producers Federation proposed
Make Al l owance increases are the appropriate adjusted --
adjustnents to make all things considered. Qur suggested
changes will lower farmer mlk prices by about $0.50 per
hundr edwei ght, which we believe to be an acceptabl e
bal ance between the mlk price and profitability inpact
and the manufacturers' cost recovery.

Appendi x 1, which is pages 22 through 24, is the
data fromthe Frazer and the N etzke Faupel surveys, which
is all contained in the information that they provided in

the exhibits when they were here to testify.

Wth that, | will end nmy fornal presentation.
Thank you.
Q Thank you, M. @Gllagher. | just have a few

guestions that | want to nmake sure that we expand upon
before we turn you over for your cross-exam nation.

On page 20 of your testinony, in your concl usion,
and then previously in your testinony, you referred to the
process that National M|k went through in order to cone
up with its nunbers for Make Allowance that's in its
proposal. And we have heard testinony from other National
M1k task force nenbers where they have tal ked about a

conproni se, and | think sone of the questioning has |ed
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this into a position to suggest that they were sonewhat
made up.

And | want to -- you were involved in that
process, and you provided sonme of the information here
that led you to your position on Make Al | owance. |
wondered if you could tal k about whether or not you
believe that National MIk's proposed nunbers are a
conprom se in a way that suggests that they are nmade up
nunbers.

A Yeah. Very good. Thank you.

They are not nade up nunbers. W went through a
very diligent and robust process to | ook at and deliberate
over what we thought we woul d propose for Make All owance
changes.

We | ooked at each nenber cooperative, |ooked at
their own manufacturing costs of production. W |ooked at
pri ce changes and spent tine |ooking at price indexes, but
rejected those because the faults -- fault -- faultiness
of index changes when you can't take into account
productivity changes. So we rejected those fairly
qui ckly. And then we thought about what would be the
impact on mlk prices for farner-owners into their
profitability.

So everything |I tal ked about in here, we
del i berated on, and we took a long tine. W started this
process in January of 2022, and it wasn't until October
that we had finally cone to terns with what we thought was

t he best process.
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We | ooked at all kind of costs. W included,
first, the Wsconsin survey and | ooked at that
information. W |ooked at old nmanufacturing cost studies,
including the California studies. W took in a |ot of
i nformati on.

And at the end of the day, based on all that
i nformati on, we decided that the best nunbers to go with
were the ones that we presented because we recogni zed that
we coul dn't ask our farner-owners to experience a dranmatic
mlk price decline that would erode their profitability.
And yet we al so recogni zed that all of us have higher
costs at our manufacturing plants and that there is a need
to provide sonme cost relief. And we really think we

struck the right balance, all things considered, in our

revi ew.

Q And how woul d you -- | think you have touched on
this in your testinony. | just want to nake sure that it
is clear. In that analysis, you weren't -- you weren't

wor ki ng your analysis in a way that was designed to ensure
that the process National M|k proposed was protecting
just the dairy farnmers' profitability, were you?

A No. We were |ooking at all aspects. W |ooked at
what -- what -- we didn't share our information, but we
| ooked at what our -- you know, we reviewed what our costs
of production would be. Had pretty robust conversations
about that.

Q And how -- howis it that you believe that the

dairy farners -- to the extent in your testinony you are

TALTY COURT REPORTERS, INC. 3321

taltys.com - 408.244.1900

Sept enber 12, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 12,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

tal king about dairy farnmers' profitability and their
ability to absorb a change -- howis it that you believe
that those changes and the dairy farnmers' profitability
has an inpact on the m Ik supply or the ability to
continue to supply mlk into the future?

A. Dairy farmng is a business. As a business, in
order to be successful, you have to be able to earn a
profit. In too dramatic of a change in their mlk price,
that woul d be a structural change, a structural change.

This isn't like M. Lyon's testified to denmand bei ng

2023

slower and so the price went down, eventually demand cones

back, and the price goes up. That's not what we're
t al ki ng about.

We're tal king about, anongst that, a structural
change that reduces mlk prices forever. And so those
changes can hit on the profitability of dairy farns, and
if they're not going to be profitable, some are going to

go out of business, and that's going to, you know -- and

the cows nmay not just get shifted to another farm because

the investnent for the other farns that are going to stay

i n business, investnent returns aren't going to be strong

enough for themto build bigger barns or expand their
her ds.

And so | -- | amsignificantly concerned that

dairy farmers will go out of business, cows will go out of

busi ness, and the m |k supply could be severely
constrai ned.
Q Thank you.
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You just referred to M. Lyon's testinony, and he
t al ked about sonme opportunities -- or not opportunities, |
said that wong -- he tal ked about sone tines in which
there was dunping of mlk. |'mwondering if you can talk
about whet her you have observed tines in the industry when
m |l k has had to be dunped and what was it that you

observed was causing that situation.

A Yeah. So dairy farners and their cooperatives
hate -- hate the fact that mlk can't find a market and
that -- but sonetines there just is no market avail abl e,
and the only -- the only other option is dispose of it.

This really reared its head at the begi nni ngs of
the COVID pandemic. And so there's lots of -- lots of
reasons why mlk gets, quote, dunped. During the COVID
pandem c, m |k got dunped because plants weren't
operating, or weren't operating at full capacity, and
t here was not hing you could do. And that happens a | ot.
There are plants break down, and so you -- as a narketer
of raw mlk, you are trying to nove m |k around wherever
you can.

And we work -- all of us, everyone does, not just
DFA, everyone does -- works really hard to figure out how
can we salvage that mlk. And sonetines it is you
separate the cream and you can still find sonebody that
will buy the cream but nobody wants the skim and so the
ski m get s dunped.

So -- and these things happen. It may not be a

pl ant breakdown, as M. Lyons (sic) testified to. Sone of
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the issues that we have seen recently, it's just the
reaction to global inflation had inpacts on gl obal demand
for dairy products that backed the systemup. There just
weren't buyers for the mlKk.

And as a manufacturing plant, you may not want the
m |k, and so maybe they had capacity, maybe they didn't,
but they didn't want the mlk, so what do you do? You
have to di spose of it.

You know, this isn't a Make Al |l owance thing. |
mean, sure, go ahead -- it's not a Make All owance t hi ng.
M1 k conpani es, dairy cooperatives aren't going to build
mlk plants to assure that no mlk ever gets dunped, when

those m |k plants probably nost of the tinme won't even run

half full. And so we're not going to |l ose all Kkinds of
noney building mlk plants -- regardl ess of what the
Make Al l owance is, you can increase it, whatever -- we're

not going to build mlk plants just to scoop up all the
mlk that's getting dunped because it's not that nuch.
And that would be a significant profit |osing proposition
to do that.

So there's lots of reasons why, you know, mlKk
gets dunped. It's -- you know, we hate it, but it's not
enough yet in any one specific area to build a m |k plant
about .

Q Do you believe that we have too nmany dairy
producers producing mlKk?
A. No. W don't have too many dairy producers

produci ng m | k.
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Q Do you have Cass Ill and IV plants that take in
raw m | k?
A W do.

Q Can you tell nme where they are | ocated and what
ki nd of products you produce?

A We have 14. And so let ne start on the West
Coast. W have a plant in Turlock, California, that makes
liquid whey and Italian cheese.

We have a plant in Fallon, Nevada, nakes skimm |k
powder and whole m | k powder.

We have a plant in Beaver, Utah, nmakes
Aneri can-styl e cheese, condensed ml k, and cream

W have a plant in Garden Cty, Kansas, nakes
nonfat dry mlk, skimmlk powder, and whole m |k powder.

We have a plant in Portal es, New Mexico, that
primarily makes nonfat dry mlk and skimm |k powder, but
it can al so make condensed and MPC.

We have a plant in Fort Morgan, Col orado, that
makes condensed m |k, cream and nonfat dry mlK.

We have a plant in Pollock, South Dakota, that
makes hard Italian cheese and |iquid whey.

W have a plant in Wnthrop, Mnnesota, that makes
sweet ened condensed m | k.

W have a plant in Zunbrota, M nnesota, that makes
hard Italian cheese and has recently been retooled, it can
al so nake Anerican-styl e cheese.

We have a plant in Goshen, Indiana, that makes

nonfat dry m |k and can condense m |k and sell cream
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W have a plant in Cass Cty, Mchigan, that is a
separation plant: Condensed, mlk, cream skimmlKkK.

We have a plant in New WI m ngton, Pennsyl vani a,

t hat nmakes Italian-style cheese and dry whey.

We have a plant in Redding, Pennsylvania, that
primarily makes nonfat dry mlk, but can al so nake
condensed m |k and sells cream

We have a plant in M ddl ebury Center,

Pennsyl vani a, that can nake nonfat dry mlk and whole m |k
powder, also can make condensed -- condensed m |k and can
sell cream separate cream

And we have a plant in St. Al bans, Vernont, which
makes nonfat dry mlk and skimm |k, and al so can condense
m | k and separate cream and sell cream

Those are our manufacturing plants that take in
raw mlk for Cass IlIl and |V purposes.

Q Did DFA respond to Stephenson's study or survey?

A. The first one, yes. W participated -- so, taking
a step back. Prior to 2022, | had pretty limted
interactions on a lot of this stuff. | amaware that in
the 2019 survey, | think that's when it was, 2019, we
shared information. | amnot sure what we did in the
prior surveys. | don't have that historical know edge.
In the 2022 survey, we did not share our data.

Q Is it fair to say that one -- that that becones
the basis for one of the reasons that you questioned the
conpl eteness and accuracy with Dr. Stephenson's 2022

survey?
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A. One of the reasons, yes.

Q Anmong ot hers that you nentioned as well ?
A. Among ot hers, yes.

Q Thank you.

M5. HANCOCK:  Your Honor, at this tinme we would
make M. @Gl l agher avail able for cross-exam nation.

THE COURT: W have been going a little nore than
an hour and a quarter, so let's take a ten-m nute break.
Come back at -- let's conme back at 11:00.

(Wher eupon, a break was taken.)

THE COURT: On the record.

| have a quick question here. This wtness asked
that official notice be taken of certain USDA docunents, |
think there's other PPl docunents. | think the regs
require that fol ks be given notice of that and the
opportunity to argue to ne whether they are inaccurate or
ot herwi se that official notice should not be taken.

How do we want to handl e this?

MR HLL: | would say that we do need to get
t hose docunents as well, just as an asi de, because
usually, if we can have those docunents sent to us in sone
way, because we need a way to confirm which docunents they
actually need on the record.

So for anyone naking these requests, if we could
get a copy of those docunents, or at |east the website for
t he docunents, or have themsent to us, or e-nmailed, that
woul d be hel pful from our perspective.

THE COURT: You can do that? Yeah. And | see the
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testi nony --

MR, HLL: And that would be true of everyone who
has asked for those type of docunents, not just obviously
for this wtness.

THE COURT: Sure.

MR. ROSENBAUM St eve Rosenbaum your Honor. W
would like to see those as well, obviously, and then have
the opportunity to -- to take a position whether we have
any reason why they should not be subject to conditions
once we have seen them

M5. HANCOCK: That ship sail ed.

THE COURT: Yes. | mean, | think we need at | east
a website or sonmething. | don't want to --

THE WTNESS: Here's the website. Can you --
where's that guy -- can you put --

M5. HANCOCK: We're going to pull up what we
want - -

THE WTNESS: There's the website right there,

"M 1|k Cost of Production Estimtes."

THE COURT: Al right. Well, let's circulate a
docunment. Maybe we can mark it as an exhibit, sonething
i ke that, or otherwi se the -- sonebody | ooking at the
record doesn't have a way of getting there either.

Al right. W'Ill take it up later. | nean, if
soneone's got an objection, remnd ne, and we'll take it
up. Thank you.

Your wi tness, M. Rosenbaum
/11
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CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q This is Steve Rosenbaum for the Internationa
Dai ry Foods Associ ati on.

M. Gallagher, | understood you in your testinony
to talk about how it was inportant to have the opportunity
to have data presented by conpanies as to their cost of
manuf act ur e.

Did | hear that correctly?

A In the past hearings, as in this one, different
entities have presented their conpanies' costs.

Q And do you view that as a source of information
upon whi ch USDA can reasonably rely?

A. It's a source of information to use in naking
t hei r deci sions because it's reasonable to rely onit. |
don't know -- | don't know what they -- | have never
been -- participated in their decision-naking process, so
| "' mnot sure what kind of reasonability they associate
with that information

Q Ckay.

A But it is information. It is data.

Q Ckay. And, | nean, you don't have any i nherent
obj ection to USDA relying upon sworn testinony by
manuf acturers as to what their actual costs of manufacture
are?

A. The data is what the data is. They have to
determ ne thensel ves what the reliability of that data is.

Q | nean, as an exanple --
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A. No, | can't -- | can't help them you know.

Q | nmean, | don't know whether you were here during
the testinony, but the Land O Lakes w tness presented what
he asserted to be hard data, which | don't dispute, that
woul d i ndicate that Land O Lakes since 2008 has incurred a
nmore than 70% increase in its costs of manufacturing
nonfat dry mlk and butter.

Do you have any reason to tell the USDA they

shoul d not rely upon that information?

A The -- whatever Land O Lakes witness testified to
isin the record. |I'mnot particularly aware of that.
Agai n, the --

Q | nmean, assunming that USDA were to find that

wi tness to be credible, that evidence to be reliable, and
that the percentage increase that Land O Lakes says it has
itself -- the increase in cost that Land O Lakes says it
has itself incurred since 2008, if that nunber exceeds by
a confortabl e anount the Make Al |l owance increases that are
bei ng sought by I DFA, would that provide sone reason to
conclude that the IDFA data is reliable notw thstanding

what you see is certain shortcom ngs?

A No.

Q Ckay. Really?

A. Real | y.

Q So even if -- just as to the reliability of the
dat a?

A. So -- sO your -- your question to ne, the |ast

part of the question, was that if by chance the
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1 Land O Lakes data is reliable -- and | don't know what

2 USDA thinks is reliable -- but it is credible data to

3 prove the | DFA nunbers out, so you are asking ne to --

4 to -- to think that one individual business's plants can
5 be used to verify your information?

6 Q Ch, | am--

7 A That's what |'m saying no to.

8 Q |"mjust starting --

9 A Just sayi ng no.

10 M5. HANCOCK: Your Honor, if we could let the

11 wi tness finish the answer, please.

12 THE COURT: One at a tine.

13 THE WTNESS: So the connection |I'm saying no
14 to --

15 MR. ROSENBAUM Al right.

16 THE WTNESS: -- the connection --

17 MR. ROSENBAUM  What - -

18 THE WTNESS: -- that you need nore than --
19 M5. HANCOCK: Your Honor, if we could let the

20 W t ness --

21 THE WTNESS: -- that you need -- |I'msorry.

22 THE COURT: Wit a mnute, everybody. One at a
23 tinme. Let the witness finish --

24 THE WTNESS: One nore thing --

25 THE COURT: Let the interrogator finish.

26 THE WTNESS: Wat |' m di sagreeing wth,

27 M. Rosenbaum is that you're asking ne to -- to agree

28 with you that one business's data corroborates the | DFA
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data. That's what |I'msaying. | don't believe one
busi ness's data is enough to corroborate the | DFA data.
BY MR ROSENBAUM

Q What - -

A That's what |'m sayi ng.

Q Appreciate that. Wat if they were to concl ude
that the testinony of the AMPI w tness, that they have
i ncurred cost increases consistent wwth the | DFA proposal,
what if USDA found that also to be credible --

A Again --

Q -- would that, to your mnd, be reasonably relied
upon to conclude that the | DFA cost to manufacture

nunbers, which are then incorporated into its

Make Al |l owance proposal, is reasonabl e?
A No.
Q Ckay. How about if Northwest Dairy -- | think

that's the right nane of it, Northwest Dairy -- simlarly
confirnmed in testinony that it had incurred cost increases
that were consistent with the | DFA proposal, at that point
woul d the I DFA data, fromyour mnd, reasonably be
concl uded to be reasonabl e?

A No. Let ne -- let nme --

(Court Reporter clarification.)

THE WTNESS: First of all, we believe that there
needs to be a federal governnent source collecting the
data, analyzing the data, and auditing the data to nake
signi ficant Make Al |l owance changes.

Al'l of the witnesses that you have referenced from
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the National M1k cooperatives, other than AMPI, al
testified that regardl ess of what increases in

manuf acturi ng costs may be, we have to be careful not to
reduce dairy farmer mlk prices too significantly because
it wll too negatively inpact their profitability.

And | think other than AMPI, you can go through
any one of the NMPF witnesses, and | believe they all have
said the sane thing, that we need to limt the inpact on
dairy farmer profitability, even if there are additional
costs in the system beyond those being in the National
M1 k proposal.

So -- so if you want, we can go through all the
National MIlk witnesses, and |"mjust going to say no to
all of them but that's sort of where |I'mcomng from
BY MR ROSENBAUM

Q "1l do one nore. California Dairies, assum ng
that they testified -- and | believe | have this right,
but | could be corrected -- | know one of the nenbers
testified that they have incurred 80% increase in cost
since 2008. Once again, would that --

A No. No.

Q But -- but you -- | nean, you have nore than one
criticismof the | DFA proposal, correct? One of themis,
regardl ess of the veracity of the nunbers, you oppose the
Make Al |l owances bei ng proposed because you think it has
too big an effect on dairy farnmers, correct? That's one
of your objections, correct?

A. One of our objections is the inpact on dairy
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farmer mlk prices and profitability of too |large of a
Make Al | owance i ncrease.

Q And | -- and you just referenced that and answered
a previous question of mne. W're going to get to that
issue in a mnute. But |I'mjust trying to focus on your
other criticismat this point, which is that the -- you
don't think the | DFA cost of manufacture data, which
translates into | DFA' s Make Al |l owance proposal, is
sufficiently reliable, correct? That's another criticism
you are expressing in your docunent, correct?

A Yes.

Q And |'m asking you whether you naintain that
criticism even if nultiple nmenbers of National M|k have
come and testified under oath, with respect to their own
costs of manufacture, and a substantial nunber of them
have testified to cost increases that are consistent wth,
and in some cases in excess of, the increased
Make Al l owances that are bei ng sought by I DFA

A. What's your question?

Q Does that -- doesn't that, in fact, support the
reliability of the | DFA nunbers, wholly apart fromthe
guestion in which you have identified is a separate
guestion, is whether that's how we should go about setting
Make Al | owances?

A. So you are using a subset of the universe, a
non-random subset of the universe to substantiate data in
a survey, and | don't agree that there's enough

i nformation presented on the record froma subset of the
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uni verse to substantiate any of the survey anal ysis,
survey results.

(Court Reporter clarification.)

BY MR ROSENBAUM
Q You have provided a history, in part, and | want
to discuss that history for a mnute.

So as | counted, USDA has previously had on five
occasi ons set Make Al l owances. Let nme recite them and see
i f you agree.

A Yep. Yes.
Q Nunber one, they did themin 2000 in the O der
Reformitsel f.

Nunber two, they did it again in |ate 2000. They
actually were under a Congressional directive because
t here was concern the Make Al |l owances m ght not be

accurate, so they did it again, in Decenber 2000 as it

happens.
Then they did it again in 2002.
And they did it again in 2006.
And they did it again in 2008.
VWhich | get to be five occasions --
A 2002. Then what year?
Q  2006.
A And t hen 20087
Q  2008.
A Well, I wasn't including 2000.
Q Ckay.
A. And if there's another one, | mssed it.
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Q Ckay. So -- well, we'll have sone history
presented when -- in our testinony, so I'mnot really
| ooking to you for the specifics, so nuch as an answer to
the follow ng question: Am1l right that in every case,
USDA set the Make Al |l owance based upon what it concl uded
was the actual cost to manufacture?

A. So | haven't reviewed that history, so | -- |
don't know the answer to that.

But 1'Il come back to the Agricultural Marketing
Agreenment Act stipulates that the cost of livestock feed
must be considered, as well as whether there will be an
adequate supply of fluid mlk. And in all prior hearings,
there's never been as significant of a change requested,
in light of all of the circunstances, that would so
significantly inpact the profitability of dairy farners,

t hat woul d have an inpact on such a potential negative
i npact on the adequate supply of mlk that's required
under the | aw

And so | -- | -- 1 don't know what they actually
said. | don't renenber. | didn't reviewit. But it's

different this tinme by a --

Q vell --
A. -- by a large neasure.
Q -- one difference, and there nay be different

reasons for this, but one difference is we sinply have
never waited so many years to update Make Al |l owances,
correct?

| have given you the history --
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A Yep.

Q -- soit's sinmple --

A. | can't disagree with that.

Q Ckay. So, | nean, it has been 15 years, correct?
A Yes.

Q And do you -- are you famliar with the fact that,
al t hough the npbst recent decision canme out in 2008, it was
actual ly based upon data regardi ng costs of manufacture in
2006 and 2007?

A. | amfamliar with that, yes.

Q So if you were to ook at the gap in cost data,
there's probably even an extra year you have to add in to
| ook at how long it's been; is that --

A. Maybe. Sure. | don't know. | don't know -- |
don't know -- so you're referring to a hearing record, and
| don't recall what the cost information that would have
been included in that hearing record. But it's, you know,
around the area as far as |' mconcerned, whether it's,
what, one year or the next.

Q Ckay. Now, are you aware that the -- that even in
times when only a couple of years had passed since the
nost recent prior revision to Make Al |l owances, there were
sonetinmes pretty substantial increases, even over a
t wo-year period? Have you studied that?

And |I'Il give you specific nunbers if you want.

A. Yeah. |1'd like to hear your specific nunbers.

Q Ckay. So from 2006 to 2008, which is only two

years, the Make All owance for butter increased from
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$0. 1202 to $0.1715. That's over two years. That's a 42%
increase in the Make All owance.

Were you aware of that?

And I'm-- I'"m-- let nme just --

A | " m checki ng ny notes.

Q Yeah, let ne --

A. |"mnot -- I'"'mnot going to -- the records -- the
record is what the record is. | don't know. But USDA
knows, so I'mconfortable with what they know.

Q Yeah. Just so -- the citation, |'m]looking at
73 Federal Register, | believe it begins on 35306 and |'m
just |l ooking at the statenent by USDA, trying to get a
specific page nunber. It's not junping out at ne
i medi ately. But in any event, they said, specifically
t he Make Al l owance for butter increases from $0.1202 to
$0. 1715.

And were you aware that in that same deci sion,
whi ch only reflected a change froma 2006 deci sion, and
now it is 2008, that the Make Al |l owance for cheese
i ncreased from $0. 1682 to $0. 2003, which represented a 19%
i ncrease just for two years?

A Mat hematically, |'massumng you're correct. [|'m
confident in your mathematical ability. And |I'm confident
t hat you have probably -- and I -- | have in ny notes
simlar Make Al owance nunbers that would be simlar to
what you are sayi ng.

Q Ckay. And are you aware that in 2006 -- excuse

nme, start that question again.
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Are you aware that in 2008, the increase for dry
whey was very nodest, but that may, in part, reflect the
fact that in 2006, USDA had increased the Make All owance
fromdry whey fromthe 2002 nunber of $0.159 to $0. 19567

A | -- | don't know the reasoni ng behind why the
whey price only went up a nom nal anount, but | would
agree that your nunbers for the changes in the
manuf acturi ng all owance for whey appear to be correct from
the notes that | have taken.

Q And that 2006 increase, from15.9 to 19.56, was an
I ncrease over the price that had been set sinply four
years earlier in 20027

A Sur e.

Q That's a pretty hefty increase over just four
years, correct?

A. So | believe | have correctly testified to the
inmpact on the Cass IIl and IV prices. Do you dispute
what | testified to?

Q | have not done those calculations. |'mnot going
to -- sol'mnot in a position to tell you one way or the
ot her.

A. But sonebody will conme back and check on that, I'm
sure.

So despite those percentage increases, ny
information that | have found in sone of the USDA
docunents would say that in the interimfinal rule for
January 31st, 2007, does that sound correct, for that --
for that 2006 hearing?
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Q Ckay. | can't verify that --
A Everybody - -

Q l--

A Everybody --

(Court Reporter clarification.)

THE W TNESS: USDA can check the nunbers. They
have got the data. So |I would -- ny data shows that from
that hearing the Class Ill price decreased by $0.25, and
the Cass IV price decreased by $0.17, and stemming from
t he 2008 hearing the Class Ill price decreased by $0. 34
and Class IV price by $0.25, despite whatever percentage
I ncrease you have stated for the specific Make All owance
changes. And USDA can check ny information because | know
t hey know it.

BY MR ROSENBAUM
Q Now, you have done sone dollar cal cul ati ons
regarding the dollar anmount of the increase for the

Make Al l owances | DFA is proposing, correct?

A Yes.
Q Now, first of all -- | think this is clear to
everyone, but we should nake it clear -- you're -- you are

aware that IDFA is proposing to increase Make Al | owances

over a four-year period. |It's a staggered phase-in,
correct?
A. | am aware of that, yes.

Q And you have taken for your analyses the fina
nunber, which if our proposal were to be accepted, w |

not actually come into effect until 2028, correct?
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A Correct.

Q And in addition, to state the obvious, these
Make Al l owances are used to set the mnimumm |k price,
correct?

A. USDA and the Federal Order program adm nisters a

series of set of class prices that are minimumm |k

pri ces.

Q Ckay.

A. To the extent that the mninummlk prices end up
being too far away fromreasonable mlk prices, I'mnot --
you know, |I'm not sure the system works very well.

Q Well, obviously, you are aware -- deeply aware,
|"msure that -- that often processors have to pay
over-order premuns to their -- to their farmers, correct?

A Yes.

Q And you have not attenpted to anal yze, at | east
for anything you have shared today, the extent to which
over-order prem uns woul d be achieved by farnmers in a way
that woul d make the effective mlk price higher than the
mnimmmlk price?

A Wth the existence of over-order premuns, the
effective mlk price would be higher than the m nimumm |k
price.

Q Ckay. And -- and | think you made reference to
this previously, but historically, at |east, USDA has
performed an econonetric study in connection with proposed
revisions to Make Al |l owances and ot her provisions of the

borders where its purpose has been to cone up with a --
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what it views as a realistic determ nation of what the
actual effect would be on mlk prices, correct?

A | haven't testified to that.

Q No, no, | know. But |I'mjust asking you if you
are aware that USDA does that, that that's part of the
process? Historically that's been part of the process?

A. | am aware that they have done econonetric
anal yses of information relating to Federal Order policy
changes.

Q Sorry, related --

A. Rel ated to Federal Order policy changes at a
proceedi ng, such as this, a hearing to adjust Federal
Order provisions.

Q You are aware that as a -- at |east as a genera
practice, they do in connection with a proceeding |ike
this performsuch an anal ysi s?

A | amfamliar that -- with the docunents that --
haven't reviewed them extensively for this testinony, but
| amfamliar in sonme of the past hearings that they have
presented their analysis of -- their estinmates of what
t hey think changes would be on a variety of factors, which
| -- which | believe go beyond -- which go beyond the
i npacts on mlk prices over tine.

| would say, as a corollary to that, |I'mnot sure
| have ever seen an analysis that ever got it right.

Q But you have not offered one yourself, correct?

A | have not.

Q So are you aware that USDA has directly
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confronted, a nunber of tines, the question whether in
setting Make Al lowances it should take into account dairy

farmer cost of production? Are you aware of that?

A. | think that was one of your original questions.
Q Ckay.
A And | -- | --

Q Asking it froma little different direction

A. | know. So confronted sounds like it is a battle.
It's alittle bit what's going on here. So there is a
confrontation, | guess.

So -- so | guess, | respond the sane way. |
didn't review the record to be able to sort of give you --
give -- put on this record what |I think was all the
factors that went into their decision of why they adjusted
Make Al |l owances the way they did in prior hearings.

Q | mean, are you aware that after the 2008 heari ng,
there were chal |l enges brought to the decision that
specifically contended that USDA, by basing the
Make Al |l owances sol ely on manufacturer cost of production,
had failed to carry out its obligation under the 37 Act,
that that was the accusation nade in those chall enges?

A. | don't renenber if it was 2008, but I'Il take
your word for that's what it was. But | didn't review
t hose decisions. | vaguely renenber that.

Q And are you aware that USDA in responding to those
chal | enges said, quote -- having summarized what they had
done, quote, "It is, therefore, neither inappropriate nor

surprising that while USDA consi ders producer cost in
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fixing prices, it declined to nodify the Make Al | owances
to account for those costs. The Make Al l owance is the
i nput in the product pricing forrmula that accounts the
cost manufacturers incur in transformng raw mlk into
other dairy products. |In order to extrapol ate the val ue
that raw m Ik contributes to the commodity prices of dairy
products, and thereby approximate raw mlk's true value in
t he mar ket pl ace, these manufacturer costs nust be included
as part of the formula. The costs of producing mlk, in
contrast, are in the aggregate reflected in the supply and
demand conditions that affect the NASS commodity prices of
dai ry products.”

You are aware that's USDA s historic explanation
of how they go about, A, setting Make All owances, and B
fulfilling their obligation to consider things |ike feed
and fuel costs?

A. | amnot aware of that. And | would foll ow up by
saying, a decision witten during the Bush Adm nistration
| don't think is relevant to the facts that exist today in
this proceedi ng under the Biden Adm nistration.

Q Actual ly, Order Reform took place under the

Cinton Admnistration, didn't it?

A It's not the Biden Administration. And | would
say -- you set nme up too well for this. | would say that,
as a Secretary of Agriculture -- it escapes nme, who was

the Secretary of Agriculture in 2000?
Q It will cone to ne in a mnute, but it is not on

the top of ny m nd.
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A. So as the Secretary of Agriculture, he failed so
badly that Congress had to override his decision, not
once, but twice. Secretary GAickman. That's just an
asi de.

Q But you are not -- | thought you were trying to
make this sonehow a Denocratic --

A No.

Q -- versus Republican --

A No. This is --

Q -- issue.

A. -- just different adm nistrations, no.

Q | see.

A. It is just different adm nistrations, and they
vi ew supply chains and the agriculture industry and --
they all viewit alittle differently.

Q So far they have all done it the sane way,
actually, which is to only look to the cost of
manuf acturing in setting Make Al l owances; is that right?

A. "' mnot sure what M. dicknman thought when he got
corrected by Congress. And | do believe, aml right, that
he -- that in the end they raised the Cass Ill and IV
prices based on the hearing in 2000? Do you recall -- get

M ke Brown to | ook at that, would you?
Q Let me say, | was there, so you would think I

woul d renmenber. My recollection is that the changes were

nodest - -
A. Ch, they --
Q -- since 2000, so --

2023
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A. | agree that they were nodest, but | think they
increased the cost a little bit.

Q So | wuld like to call attention to a statenent
you made. It's one of the ones that you read. It's on

page 21 of your testinony. And I'mgoing to -- because

this statenent follows things you already said, |'m going

to throwin a few extra words, but I'"'mtrying to capture

what you are saying. GCkay? So -- but if | don't do it

correctly, you -- | want to you correct ne. Ckay?

What you are saying is, in ny parlance -- and |I'm

just -- the changes |'mmaking are just to the initial

clause. Wat you are saying is, even if credible and

2023

reliable informati on regardi ng cost of nanufacture existed

and it suggested a Make Al |l owance change of nore than a

few cents per pound, we would be restrained from

advocating for the full inplenentation of the change due

to the inmpact on mlk prices and profitability of our

f ar mer - owners.

Is that a fair characterization of what you said

t here?
A It's al nost exactly what | said there.
Q | just stuck in the word "even." | stuck in the

word "credible and reliable" --

A. Ckay. So --

Q -- which appeared earlier in the paragraph

A. -- which sentence -- where is it that you are --
because | was focused on your question.

Q Ckay.
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A. | wasn't reading the docunent.
Q Yeah, okay. So it's -- okay. |It's the "if that

i nformati on exi sted"?

A Yep.

Q That's what | was reading.

A. So can you go through where you are addi ng words
for ne?

Q So I'msaying -- and I'mjust trying to pick up
what you have been tal ki ng about when you got to that.
|"mreally trying to capture what you are saying w thout
having to read six paragraphs into the record, which would
be painful for everyone.

Ckay. Even if credible and reliable infornmation

regardi ng costs of manufacture existed, that's the end of

ny changes.

A. That is the essence of ny testinony. Yes.

Q Ckay. OCkay. So | nean -- so l'm-- | nean, there
has been sone suggestion -- well, let nme back up.

We do not have a systemin place now where there

is audited nmandatory costs of nmanufacture data being
gat hered, correct?

A Correct.

Q Ckay. And industry is basically in agreenent that
t hat woul d be desirable, and indeed | saw you add in your
oral testinony, what had not appeared in your witten
testi nony, nanely you added IDFA as -- ny client -- as one
of entities that is seeking legislation to -- to achieve

that result, correct?
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A That's correct. W have a -- we have a broad
coalition that, in ny mnd, when |IDFA and the Nati onal
M| k Producers Federation and the Anmerican Farm Bureau
Federation all support the same thing, Congress generally
gives it to us.

Q Ckay. But what |'m hearing fromyou in that

paragraph is that you -- and | assunme by that you nean
Dairy Farmers of Anerica -- would be restrained from
advocating for the full inplenentation of a Make Al |l owance

change reflecting that audited data, if it suggested a
Make Al'l owance change of nore than a few cents per pound;
is that fair?

A. It's fair for today at this proceeding. So -- so
| don't know what it would nmean for Dairy Farners of
Anerica three years fromnow at a different proceeding.

"' mtal ki ng about this proceeding.

Q Ckay. But |I'mjust -- fundamentally, you -- there
has been sone suggestion by some w tnesses that, | ook, we
just get the audited -- let's just wait, we'll get the
audited data, and we'll just use it. But you are not
commtted to that; is that fair?

A |"mnot going to agree to your characterization of
the other wi tnesses because | think they probably -- we
don't know what the data is going to show, and so | think,
as an industry, it's inportant to see the data, evaluate
the data, and then discuss within the industry, as we do
in the National MIk Producers Federation, what we should

do with the data. Again, I'm-- |'mnot comrenting on
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1 what we are going to do as DFA when we get that data. [|'m
2 just saying, because of the nmagnitude of the decrease in
3 the mlk price, even if we had that data right now, and it
4 showed that -- if by chance it showed your information was
5 correct, we still would be opposed to increasing
6 Make Al l owances by that degree. Fair enough?
7 Q Yes. And so --
8 A Thank you.
9 Q | nmean fair enough as a statenent of your
10 posi tion.
11 So it is fair to say, waiting for that information
12 is not a silver bullet that's going to address sone of the
13 underlying issues that you have identified, correct?
14 A. | don't know. | don't know. W are all on pins
15 and needles waiting for the information, though.
16 Q When -- is nost of the mlk that DFA processes
17 Class | and Cass Il mlk?
18 A. That we process ourselves?
19 Q Yes.
20 A. |s that the question --
21 Q Yes.
22 A -- not that we sell?
23 Q  Yes.
24 A | would think it is. | haven't reviewed that
25 information for the purpose of this -- ny testinony today.

26 But it would nmake sense that it would be.
27 Q Ckay. And wth respect to the milk that you sell

28 to others for processing, does nost of that go to Class |
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and 117

A. Again, | haven't reviewed that information, but
there woul d be a substantial anpbunt of mlk going to
Class Il1I.

Q And so you nentioned sone plant -- a variety of
pl ants you have, and many of them nmake condensed mlKk; is
that correct?

A. A nunber do, yes.

Q Well, you noted --

A Yeah.

Q -- them one by one --

A Yep.

Q -- no reason to go back to that. W can confront
t hat i ndependently if we want to -- | ook at that
i ndependently, not a confrontation -- and see -- and see

how many there are.

But the condensed nmilk, you're basically -- | nay
be making this sound too sinple, but you' re basically
taki ng out sonme of the water; is that what you' re doi ng?
O you are doing sonething nore than that? Taking the
| actose out? Wat are you doi ng?

A We're taking sone of the water out.

Q Ckay.

A. And -- yes.

Q kay. And -- but -- and then -- and does that

then typically go to -- for Cass Il use?
A It may could -- it could go for ice cream
Q Ckay.
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A. Could go to a variety of Cass Il and Il uses.

Q Ckay. But --

A And | don't know -- | haven't reviewed the
information, and I'mnot into the -- not involved in the

daily novenent of any of our mlks, raw mlk, or other
types of mlk, condensed cream And so | don't know
where -- where predominantly it would go or how
frequently.

Q And | take it that to the extent that you are
maki ng condensed mlk and selling it to others for
Class Il purposes, it's priced at Cass IlIl, correct?

A. Again, | don't get into the pricing and the pool

reporting. | would assune it would get reported on our
pool report as a Class Il sale.

Q Okay. But nost of the cost of actually converting
that mlk to a Cass Ill product is going to be incurred

by your buyer, not by you; is that right?

A | don't know the answer to that.

Q Do you support the proposition that the m ni mum
prices set need to be nmarket-cl earing?

And let ne just read fromthe 1999 decision that
put federal -- the new product pricing regine in place.
This is the April 2nd, 1999, decision. |It's volune 64,
page 16095, quote: "The inportance of using m ninum
prices that are market-clearing for mlk used to nmake
cheese and butter/nonfat dry ml k cannot be overstat ed.
The price for mlk used in these products nust refl ect

supply and demand and nust not exceed a | evel that would
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require handlers to pay nore for mlk than needed to cl ear
t he market and make a profit," end quote.

Do you support that proposition?

A No.
MR. ROSENBAUM That's all | have.
THE COURT: Further exam nation?
Ms. Wulin.
CROSS- EXAM NATI ON
BY MS. VULIN:

Q Good afternoon, M. Gall agher

A. Good afternoon. How are you?

Q Good. How are you doi ng?

A. "' mdoing well. Thank you.

Q Good. I1'd like to start on page 2, please, of

your testinony.

A Ckay.

Q The second to the |ast paragraph at the bottom
the | ast sentence says, "Since a Make Al |l owance i ncrease
directly reduces mlk prices, inpacting dairy farmer mlKk
checks, we believe a strong burden of proof backed by
strong and credi ble data are absolutely necessary to
justify a large Make Al l owance increase."”

Do you see that?

A | do.

Q What exactly do you nean by |arge -- excuse nme --
"strong burden of proof"?

A. W need to have data that has been collected by a

governnent source, that has been audited and has the
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confidence of the dairy industry.

Q And if you have data that neets this strong burden
of proof, then that woul d be necessary to justify a | arge
Make Al |l owance i ncrease?

A It -- it would be information that woul d be
included in a decision to adjust Make Al |l owances, that
woul d have at | east sone credible value to it.

Q And what |I'mgetting at is you -- you seemto draw
a line here that there is some standard data coul d neet
that would justify a | arge Make Al |l owance i ncrease. But |
can't quite fit that with your testinony earlier that
there's no anount of data that would support a |arge
Make Al | owance i ncrease.

So can you help ne out there? How can both --

A. Sure. There's --

Q How can both be true?
A. |"msorry. | apologize for cutting you off.
They both can be true. So in the first instance,
in order to make -- to even consider a significant

Make Al'l owance increase, you have to have the data, which
we don't have.

In the second instance, then USDA has to take that
into consideration relative to the cost of feed and the
i npact on the supply of mlk in making their decision on
what that change shoul d be.

Q So the only way you can nake a | arge

Make All owance increase is both if you have data that

neets a very high burden of proof and inplenentation of
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t hat Make Al l owance | evel woul d not negatively inpact
farmer profit?

A. That's how I'mviewing it today.

Q And is the inverse also true? |If there were to be
a proposal that significantly increased prices that
processors had to pay, would you agree that that proposa

woul d al so have to neet a very strong or high burden of

pr oof ?
A No.
Q So you apply a different standard to processors

than to farners?

A. Depends on the proposal that we're tal ki ng about.
Ri ght now we're tal ki ng about a proposal to adjust
Make Al l owances. If you would like to bring up
i nformati on about a different proposal, | have
opportunities to tal k about that |ater when we actually
present our testinmony on different proposals.

Q And you anticipate for those different proposals
to hold yourself to a different standard than you are
applying to processors here?

A It's a different -- I"'msorry, | cut you off
again. | apol ogi ze.

They are different issues, and we need to refl ect
on what the issues are that are the problens that we're
trying -- the disorderly marketing conditions that we're
trying to resolve. And it's not a difference in how --
how | woul d view changes in pricing. And we will nore

t han anply provide evidence on why, when we get there, we
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need to have a substantial increase in the producer price
surface. Stay tuned.
Q Oh, we will.

A ' m sure.
Q So we -- you have tal ked a bit about the
necessary -- the necessity to have adequate survey data,

and that you believe M. Stephenson's and M. Schiek's
studies are insufficient, correct?

A Yes.

Q And | believe you testified earlier that NVWPF did
not participate in M. Stephenson's 2022 study; is that
right?

A. You -- you said NWF. Did you nean DFA?

Q Yes, I'msorry

A Yes. DFA did not participate in the 2022 survey.

Q And one of your criticisns of that 2022 survey is
that there's inconplete data; is that right?

A Yes.

Q And so DFA both refused to participate in the
study and then is critical of the study because it does
not have full participation?

A So we aren't the only ones that didn't
participate. And we participated in the prior study in
2019 because USDA had sone neasure of oversight in that
study, and we felt that the data that we were sharing in
t hat study had sone protection because of the USDA
i nteraction.

In the study in 2022, it was a private study by
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the International Dairy Foods Association, and we did not
have confidence in the International Dairy Foods
Association to be able to keep our infornmation
confidential mand so we didn't participate.

Q But you woul d have provided the data only to
M. Stephenson, not to IDFA directly, correct?

A That's incorrect. W would -- we chose not to
participate in the study because it was an | DFA-sponsored
study that they owned. W weren't sure what they could do
with our data. And we didn't want themto have our data.

Q And did NMPF undertake its own Make Al | owance
st udy?

A. W didn't have a fornal study.

Q An informal study?

A. We had an informal study.

Q Has NMPF presented that here?

A. We have tal ked a | ot about it. Mself and the
Nati onal M|k w tnesses, we have tal ked a | ot about the
process that we went through to review different costs of
productions across the spectrumof the National MIk
menber cooperatives, and we have cone to our proposal that
is a bal anced approach, taking into account the inpacts on
the Class IIl and IV price and what we believe are
Agricul tural Marketing Agreenents Act's requirenments of
the Secretary to have a bal anced approach.

Q That's a little bit beyond what | asked.

Did NWPF provide that informal study for this

hearing or does NVPF intend to?
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A. W -- we don't have a survey to present.

Q You said you had an informal survey, correct?

A. We had an informal survey. W don't have a survey
to present to the record.

Q But you still are requesting that USDA rely, in
part, on the results of your informal survey to raise
Make All owances to the |evels that NWPF proposes, correct?

A Yes.

Q | f you could go to page 3 of your testinony,
pl ease. You say that adoption -- let's see, at the very
bottom of the page, right above "Farm I nput Price
Inflation," at the |ast sentence of that paragraph, you
say that a significant change could result in reduced mlk
production that woul d otherw se occur, which in turn could
likely create disorderly marketing conditions relative to
the supply of mlk to neet the needs of consuners.

Do you see that?

A. Yes.
Q Have you done any econonic analysis to support
this statenent that there will be a decline or reduction

in mlk production if |IDFA s proposals are accepted?

A | have not. | would be nore than happy to draw
sone graphs to show you what in econonic theory would
happen if you did sonmething like this.

Q And under NMPF's proposal, prices are still going
to go down for farners, correct?

A Correct.

Q Have you done any econonic analysis that confirns
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whet her or not that would create disorderly marketing?
A. | have not perfornmed any econonic anal ysis, no.
Q And if you could turn to page 6, please.
In the mddle of that page, you say, "Federa
Order mlk pricing formulas and bl end price pools do not
include a factor to help dairy farners recover their costs
related to feeding nore expensive feed to their herds.”
s that right?
A Correct.
Q But despite that reality, you' re advocating here
t hat USDA shoul d adopt a new policy that does take into
account those factors?
A. So | think you are mi scharacterizing what |

intended to say, so let ne clarify.

Q Pl ease clarify.
A Yes. So there is no -- as there is in determ ning
t he product price formula -- to determine the Class Il

and |V prices using the product price formula, there is a
formulation, there is a factor in the law, in the
equation, that determnes the Class IIl and IV price
formul as, to take into account Make All owances.

When we conpute those class prices in -- and bring
theminto the pool and run the calcul ation of the val ue of
the pool, there is no Federal Order price factor that
i ncl udes sonething for the price or cost of feed paid by
dairy farmers or their cost of production. That's what |
nmeant .

Q And you believe that the inpacts of inflation on
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farmer costs need to be taken into account when setting
Make Al l owance |evels; is that right?

A. So the Secretary of Agriculture is required to
consi der what the cost of feed is and whether there's
going to be an adequate supply of mlk. And so in
determ ni ng the adequate supply of mlk, and including the
feed, that there are inflationary factors on feed prices,
and there's inflationary factors on other costs of
production that erode the profitability of dairy farners
and their ability to adequately supply mlk. And so those
factors do need to be considered.

Q Beyond the feed, though, nothing else is nentioned
explicitly in any regulation or act, correct?

A. | would say it's enconpassed in the requirenent
that there is an adequate supply of mlKk.

Q And so woul d you agree then that inflationary
i npacts on processors are also relevant and shoul d be
taken into account?

A And we have in the National M|k Federation
pr oposal .

Q And if you could go to page 9, at the bottom of
t he page, pl ease.

You nention that you're presenting data collected
by Frazer and --

A Ni et zke Faupel .

Q Thank you.

A You' re wel cone.

Q

s that data included in the tables here or wll
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it be comng froma later wtness?
A. The wi t nesses have al ready appear ed.
Q And who --
A And they have submtted their data. So | don't

know t he exhi bit nunbers. Sonebody's going to have to

hel p ne.
Q That's all right. Just the nanes are fine.
A Par don nme?
Q Do you know t he nanes of the w tnesses that

present ed?

A. Yeah. Leland Kootstra presented the data for
Frazer, and Jeffrey Bushey presented the data for knit
Ni et zke Faupel .

Q And you think that data is reliable data that USDA
should rely upon in nmaking its determ nation?

A | do.

Q But that data isn't collected by USDA, is it?

A It is not. But it is collected under the
general | y accepted accounting provisions.

Q And it's not data for all farns, right? It's just

t hose that partic- -- work with those accounting firms; is
that right?
A Correct.

Q And then your chart on page 11, if you could pul
t hat up, please.

Ch, you can just turn to it, but if you'd |like

A. "1l pop it up here for you.
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Q Thank you.

A Page 117

Q It is a bar chart with a red line tracking.

A. Ckay. This one? Maybe | won't pop it up, but I
know what you are referring to -- there it is.

Q So this red line, you subscribe it as "mlk sold,"
whi ch represents the average mlk price; is that right?

A. Yes.

Q What's the source of that data?

A Ri ght here?

Q It is USDA?

A Yes.

Q And do you know, is it mninmumprices or -- is it

Federal Order prices or mail box prices? Wat does it
reflect?

A. It's the data that USDA collected in their surveys
of cost of production and returns of dairy farnms. They
conduct these surveys every few years. And so they
conducted a survey in -- for 2005, 2010, 2016, and 2021

And how the -- how they conduct those surveys and how t hey
get the information is all described on this website. |If
you go to docunentation, you can -- it provides quite a

bit of information of --

Q And rather than go through the website | would
like to know fromyou, as you put this together -- and I
can go back and check if you are unsure -- but do you
know, does this include governnent support program

payout s?
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A. | believe it does.
Q And does it include risk nmanagenent returns?
A | don't know the answer to that.
Q And so you wll -- you agree that --
A Well, wait. Hold on for one second. Let ne go
back real quick
Q Sur e.
A. MIk sold -- I"'mnot sure. There's a |ine, "other
incone.”" On the footnote for other incone -- | should
have copied it on this, and | apol ogize, | didn't, but

it's in here. The other incone is incone fromrenting or

| easing dairy livestock to other operations, renting space

to other dairy operations, co-op patronage, dividends,

assessnent rebates, refunds, other dairy-related sources,

and fertilizer value of manure production. That's a good

one.

Sol -- and | was -- | was hoping to have sonebody

here from USDA to describe this data, and sonethi ng got

nmessed up in the communi cati on between us and USDA, and

there hasn't been a person yet here to descri be the data.

Q And the data wouldn't include returns from
cooperative-owned plants, correct?

A Not in the "m |k sold" line.

Q Uh- huh

A. In the other inconme, the other inconme states --

the footnote, it says cooperative patronage divi dends.

And so | would suspect -- again, I'mnot the one that is

t he expert on how the data was put together. | would
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suspect if there was earnings paid out by a cooperative
fromthe profits at their dairy plants, that it woul d show
up as ot her incone.

Q And does it include unpaid famly |abor or returns

t o managenent ?

A The mlk sold? Wich line? Are you still talKking
about the mlk sold |ine?

Q Uh- huh.

A It does not.

Q And so under NWPF' s proposal, that will also | ower
farmer mlk prices, correct?
A. "' mconfused with your question. Could you

restate it?

Q | f USDA adopts NVPF' s Make Al |l owance | evels as
proposed, farmer mlk prices will still go down, correct?

A Yes.

Q And when prices go down, as you said, farnmer --
farms will consolidate and m |k supply could shrink; is
that right?

A M scharacterization a bit. So there are -- and
| -- | nmentioned it earlier -- mlk prices go up and down

all the time because supply and demand is changing. So
this change is a structural mlk price change that reduces
mlk prices on top of all that other stuff. And it
reduces mlk prices to a point that is going to be very
unprofitable -- if you go all the way to the | DFA
proposal, reduces mlk prices to the point that it's going

to be unprofitable, that over tine, there's going to be a
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restructuring in the dairy industry of those who produce
the mlk, and there's going to be a |ong, painful process
i nvol ving human bei ngs that operate dairy farnmers (sic)
that aren't going to be able to cash flow, maybe not going
to be able to nmake feed bill paynents, aren't going to be
able to pay back their loans. And those famly farns are
going to be forced out of business. And it will be a

sl ow, painful process, that over tine will decrease mlKk
producti on, before sonething el se changes and you reach a
new equil i brium and sonething el se changes. [It's going to
be an ugly situation. And we're trying to prevent that
from happeni ng.

Q | f supply and demand forces drive that, though
eventually, prices will have to go back up if supply
shrinks; isn't that right?

A Sone day they will. But the aftermath of -- of
that is going to be an awful, awful situation for dairy
farmers, leading up to that.

Q And | think it's true that everyone in this room

wants to sell nore mlk, wants to sell nore dairy

products, and expand that as nuch as possible. 1Isn't that
right?
A. | think everybody in this roomhas a goal of

having the U S. dairy industry being strong and prosperous
for everybody.

Q | absolutely agree. But we're also subject to
mar ket forces, correct?

A. W are all subject to market forces.
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Q And so when considering if supply goes down, and
demand will eventually rise above that and bring prices
back up, does your forward-Iooking analysis on the inpact
on prices take into account that market reaction?

A | don't have a forward-1|ooking outlook that | have
presented. | am bot hered by your suggestion that there is
no harmthat's caused in the transition to get to the new
equi librium

Q And | never neant to suggest there was no harm
caused. So apologies if that was m sstat ed.

A. Thank you. Thank you.

Q That was kind of the long-termview.

In the short-term isn't it true that over-order
prem uns could adjust if there are tighter mlk supplies
or needs for mlk that aren't being net through the
mnimummlk price?

A. So over-order premuns exist now. There's
manuf acturing plants that are payi ng over-order prem uns.
| believe M. Lyons (sic) testified that those over-order
prem uns have declined. W have seen that in our own
returns, although |I don't have data to show you.

And | think you have heard from sone of the DFA
farmer-owners who are worried about a doubl e-di ppi ng, that
you are going to increase the Make All owances even though
sone of those higher costs that are being conpl ai ned about
in this hearing have been covered by reducing the mlk
prices by reducing over-order premuns. That's the

doubl e-di ppi ng that sone dairy farnmers reference.
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And so those over-order prem uns sone day nay cone

back, but it is -- | don't do this negotiation, but | hear
about it -- it is a battle to get a penny a hundredwei ght
from sonebody on over-order negotiation. It is -- it is a

battle. And so sone day maybe sone of that val ue m ght
come back. But | don't know how nuch, and it's not going
to automatically cone back, in nmy m nd.

Q And Dr. WIf testified that the risk of
Make Al |l owances being too high is that manufacturers coul d
make too much product or disrupt the market. But isn't
true today that we don't have an issue of too nuch
producti on being available to farnmers?

A. | would say we're in a pretty good suppl y/ demand
bal ance right now across the U. S. dairy industry. CQur
current issue is nore of a demand issue than anything
el se. And that demand issue is stemm ng from you know,
the reactions to the pandem c and structural supply chains
and inflation, and we're still waiting to sort of get back
to even on that. And there's all kind of issues with --
| eadi ng back to a significant buyer of -- inporter of
dai ry products, businesses in China, who are aren't buying
as strongly as they have been.

And so we're in this weird supply/demand spot
right nowthat we're trying to work back to an
equilibrium But | would say overall there's a pretty
good suppl y/ demand bal ance across the United States dairy
i ndustry.

Q And on page 18 of your testinony, you talk about a

TALTY COURT REPORTERS, INC. 3366

taltys.com - 408.244.1900

Sept enber 12, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nunber of new plants that were being built and that were

built based on the current Make Al |l owances and FMMOs

pri ces.
Do you recall that?
A | do.
Q And -- but these cheese plants can choose not to

pool their mlk, correct?

A | don't think any of the -- well, | -- let nme back
up. A lot of the plants that are being built buy mlk
fromdairy cooperatives and don't pool mlk because the
cooperatives pool the mlk.

Q But the cheese plants can choose not to, correct,
and then they woul d not be subject to m ni num FMMO prices?
A | think we're m ssing on sonething. The -- nost
of the cheese plants that are being built do not have a
producer m |k supply of their own, and so -- pooling or
depooling is a Federal Order handl er decision. And so

t hese cheese plants being built aren't Federal O der
handl ers, so they don't have a choice to depool because
they are not part of a pool report that pools mlKk.

Q O her than the fact that they were built, do you
have any ot her evidence that these plants were built based
on -- or planned or relied upon the current
Make Al | owances?

A | don't. They didn't consult with me on the
econom cs of the situation, and so | didn't -- | didn't
consult wwth them And so | don't have that information

Q So you don't know what mlk formulas they used in
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their business plans to determ ne the payback for the
i nvest nent of building those plants?

A | don't.

Q And then you nention that NMPF' s nenbers operate
signi fi cant manufacturing busi nesses across cheese,
butter, and powder, correct?

A Yes.

Q And -- but you would agree with ne that when
Make Al |l owances are increased, farners with
cooperative-owned plants woul d experience financi al
benefits fromthose increases through the plant side of

their cooperative incone, correct?

A No.
Q "No"? Wy not?
A So if you could think about two | edgers at a

cooperative for determ ning pay prices at their own

plants. One ledger -- I'mnot going to be able to get
this on the record, I"'msorry, if |I use ny hands. | like
to use ny hands to nake -- but one |l edger is the | edger at

the plant, and the other |edger is the | edger of what you
pay dairy farners.

So if a dairy cooperative is |osing noney, they
can only afford to pay what -- what they have to pay out,
and so dairy producers receive less noney. |If there was a
Make Al |l owance change of $0.04 a pound that allowed a
Class Il manufacturer to nmake $0.50 a hundredwei ght nore
on the mlk going into their plant, it would on the other

| edger result in a mlk price decrease to their
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farmer-owners of $0.50 a hundredweight. So there is no
change in the valuation or the value of the farnmer mlk in
t hat exanpl e.

Q And I'mtal ki ng about just the plant side of that
| edger. So | understand the inpact of both, but just on
the plant side, farnmers who are nenbers of cooperatives
with plants woul d benefit on that side of the | edger from
an increase in Make All owances, correct?

A. You have to -- at a dairy cooperative, you have to
| ook at both sides, unlike a proprietary cheese plant that
doesn't have its own producers and that $0.50 falls right
to the bottomline and there's no additional inconme for
the dairy cooperative whose dairy farnmers are supplying
t he pl ant.

Q | understand that. And we'll get to the second
side of the ledger. | would just like to approach them
one at a tine.

Wuld you be willing to do that for ne?

A Yep.

Q Ckay. So just on the plant side of the | edger
farmers who are nenbers of cooperatives that own
manuf acturing plants woul d experience financial benefits
on that side of the |edger, correct, if Make Al |l owances
are increased?

A. They would, but it is not that sinple because you
got to take into account both sides of the |edger.

Q And on the other side, as you nentioned, right,

t hey woul d see a decrease that would essentially
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neutralize or balance out the increase they experience on
the plant side; is that right?

A. That's what | -- yes, that's what |'ve been trying
to describe. Thank you for clarifying that.

Q Ckay. So for nenbers -- farnmer nenbers of
cooperatives that own significant manufacturing

facilities, changes in Make Al |l owances ki nd of come out as

neutral; isn't that right?
A No.
Q "No"? Isn't that what you just said?
A. Wll, we -- | was only tal king about the mlk

going into their own plants, not the rest of the mlKk.
Q Ckay. And that's fair. So then for farners,
t hough, who are nenbers of cooperatives w thout
signi ficant manufacturing plants, they woul d not
experience the sane bal ancing of an increase in
Make Al |l owances; isn't that right?
A Correct.
Q And you had said | believe that DFA has the

majority its mlk -- or excuse ne -- the mgjority of its
processing is for Class |; is that right?
A | believe that's the case.

Q Ckay. And do you know what share of DFA' s
manufacturing mlk is sold rather than processed? Can you
share that with us?

A | can't. It goes beyond trying -- | don't know.

Q Ckay.

A How s that?
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Q That's a great way to answer a question
So when thinking, though, about nenbers of NWPF
t hat have nore significant investnments in Cass Il or IV
plants or a nore significant portion of their nmenber mlk
going into their om Il or IV plants, they would benefit
much nore significantly from hi gher Make All owances than
per haps DFA, correct?

A They don't benefit from hi gher Make Al |l owances.

Q Well, they would on the plant side of their
| edger ?

A. You got to take in both -- into account both -- |
feel like thisis alittle bit |like Abbott and Costell o.

Q But et ne rephrase. It would not -- that for
farmers who are nenbers of cooperatives with a | arger
share of ownership in Cass IIl or IV plants, they would
not experience any negative effects of increased
Make Al l owances to the sane degree as farners whose
cooperatives do not have such a significant share of
Cass Ill or 1V plants?

A. Maybe. So -- so let's go back to the purpose of
Federal Orders. So the purpose of Federal Orders, the
Agricul tural Marketing Agreenent Act and Federal Orders
were established to fairly distribute -- to prevent
uneconom ¢ conpetition for -- for sales to Class |I fluid
plants and to fairly distribute that revenue to dairy
farmers supplying that mlk shed. That's what the purpose
of Federal Orders are. And so everything else is sort of,

how do you value the rest of the mlk in the pool?
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And so the nunber one purpose of Federal Orders is

all about the Class | market. And if we have a
significant Make Al |l owance change that decreases mlk
prices by $1.45 a hundredwei ght, you are significantly
decreasing the pay prices for dairy farners doi ng what the
policy of the federal governnment is, supplying mlk to
Class | mlk plants. | think USDA needs to consider that
i npact. Thank you.

Q And that wasn't quite ny question, so | would like
to revisit that and request that you --

A. | needed to get that in.

Q And you can do that wth your counsel, but please
don't interrupt.

Sol'dlike to revisit ny question if | could.

Menbers -- farmer nenbers of cooperatives that have
significant investnents in Cass IIl or IV plants,
ownership investnents, will not experience negative

i npacts to the sanme degree as cooperative nenbers whose
cooperatives do not have such manufacturing in Ill and IV
if Make All owances increase; isn't that right?

A It could be, but I don't know | haven't done the
anal ysis on that.

Q Ckay. And you nentioned 14 plants that you said

DFA owns that make a Cass IIl or IV product; is that
right?
A Yes.
Q And how many of those sell a Cass IlIl or IV
pr oduct ?
TALTY COURT REPORTERS, INC. 3372
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A. Well, they all woul d.

Q Did -- which of -- how nmany of those plants sell
cheese?

A Turl ock California; Beaver, Utah; Pollock, South
Dakot a; Zunbrota, M nnesota; and New W m ngton,
Pennsyl vani a.

Q And you nentioned that a nunber of those plants
sell a condensed product; is that right?

A | did.

Q And that condensed product is typically sold to
another Cass IIl or IV plant, correct?

A. O a Cass Il plant.

whi ch ones?
A So it's the sane thing, it is the | edger thing.

So there's -- there's no added benefit.

that for ne, which of DFA's plant would --

A. So | don't want -- | don't want to -- I'msorry
for interrupting, but | don't want to answer that way
because you got to take both sides of the |edger into

consideration. That is -- that is the reality of the

only one inpact when you've got a dairy cooperative.

Q And so of the plants that you nentioned, how nany

wi || experience a benefit from higher Make Al l owances, and

Q | "' masking just on the plant |edger, if you can do

situation. You can't sort of nake up a world that there's

r TALTY COURT REPORTERS, INC.
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Q So --
A. We have to agree to disagree on that one.
Q Well, you refuse to answer the question; is that
right?
A No. |I'm answering the question.
Q Ckay.
M5. VULIN. No further questions.
THE COURT: Very well. W have been going for
about an hour and a half. | don't know whether there's

further cross, but would now be a good tine?

2023

MR HILL: | think it is an appropriate tine to
br eak.

THE COURT: Dr. Bozic?

| was going to ask if it's an appropriate tinme for
[unch. Can you wait --

DR BZIC: | can wait.

THE COURT: And | think there nay be nore, too.
Dul y not ed.

We'I | cone back at 1:30.
(Wher eupon, a luncheon break was taken.)

---000- - -
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TUESDAY, SEPTEMBER 12, 2023 - - AFTERNOON SESS| ON

THE COURT: On the record.
CROSS- EXAM NATI ON

BY DR. BOZI C

Q

> O

Marin Bozic for Edge Dairy Farm Cooperative.
Good afternoon, M. @allagher.

Good afternoon. How are you?

Very good. How about yourself?

"' m doi ng well.

| got to ask you a question. It's been a |ong

time since |'ve had to see sonebody duck wal king in

t hr ough
t hr ough
Q
A
Q

Pr oposal

a doorway. Do you always have to duck wal ki ng

a doorway?

Maybe just at regulatory hearings. [|'mnot sure.

Ckay.
| only have three questions.
Wth -- ny first question, with respect to

s 8 and 9, submtted respectively by Wsconsin

Cheese Makers Associ ation and International Dairy Foods

Associ ation, do you find that Make Al |l owances as proposed

in those requests, in those proposals, are necessary to

secure sufficient supply of raw mlk for DFA's O ass |

pl ant s?
A
Q
A
Q
Nat i onal

This is their Make All owance proposal ?
Yes.
Are they -- no.

At present tinme are Make Al l owances hi gher than

2023

M|l k'"s nunbers or National MIk's proposal needed
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to secure mlk for Class | plants?

A. Say that question again?

Q At present tine, today, are Make All owances any
hi gher than National MIK's request, Proposal Nunmber 7,
needed to secure mlk for Class | plants?

A No.

Q That was ny first question. Thank you very mnuch

My second question: Wth respect to Proposals 8
and 9, would you agree that Make Al |l owances shoul d not be
set at such level to single handedly encourage dairy
product manufacturing for which there is no defined target
buyer? In other words, sonebody expands and then just
doesn't even have a buyer for their cheese and just pushes
it over to CME

A. | would agree with that.

Q And in the Exhibit IDFA-1, did you see that the
cost of processing for | ow cost cheese plants is $0.22?

A. That's in the Mark Stephenson study that cane out
in 2022 -- or using 2022 data?

Q | believe so, yes.

A Yes, | did see that.

Q And as such, can we really rule out the
possibility that Make Al |l owances hi gher than $0.24, which
is requested by National MIk, would not be excessively
stimulative?

A No.

DR. BQZI C. Thank you very much.

THE W TNESS: You're wel cone.
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THE COURT: Anything further?
CROSS- EXAM NATI ON
BY MR M LTNER:

Q | don't have to duck going through a door

A. M. MIltner. How are you today?

Q I"'mfine, M. Gallagher. How are you?

A. l"'mwell. Thank you.

Q | appreciate you providing information on DFA's
plants. | have a couple of additional questions --

A Ckay.

Q -- on those, which maybe you can help ne with, and

maybe you can't.

The plants that primarily produce m |k powder, so
Fallon, Garden City, Portales, Fort Mrgan, Goshen, and
the plants in the Northeast, do they just take in raw mlk
to produce their products?

A. So when | talk about raw mlk, it's mlk picked up
at the farmthat hasn't been processed in any form yet
versus a |l oad of condensed fluid mlk. They may -- they
may purchase | oads of condensed fluid mlk fromtine to
time, even though they al so make condensed fluid mlKk.

(Court Reporter clarification.)

THE WTNESS: But | don't have the specific
information on that. |'mnot involved in the day-to-day
operations of any of those plants.

BY MR M LTNER

Q Ckay. | believe you said the Fallon pl ant

produced skim m | k powder and whole m |k powder.

TALTY COURT REPORTERS, INC. 3377
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Did | get that correct?
A. You got that correct.
Q Do you know what -- do you know what the Fallon
pl ant does with its creanf
A Yeah, good point. | was wondering that too when |
got ny cheat sheet.
|"msure they also sell cream but |I don't know to
what anount .
Q DFA does not produce any butter, does it?
A Yes, we do.
Q You do. At which plant?
A Ch, you know what? Different group. W do at --
no. We do. I'Il think of it in a nonent.
Q Ckay.
A. "1l think of it in a nonment. W do produce
butter at one plant. That's 15 plants then.

Q So for those powder plants --

A. W nnsboro, Texas. That's where our butter plant
IS.

Q | shoul d have thought of that one nyself.

A Yeah.

Q O her than the Wnnsboro plant, those plants that
are producing -- well, let nme back up. Does Wnnsboro

produce any m |k powder?

A. Not to nmy know edge.

Q Ckay. So those plants that do produce mlKk
powders, are they able to utilize all of the nonfat solids

in the mlk that cones in the door?
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A. So help nme out here a little bit. So you are
tal ki ng about we pick mlk up, rawmlk on a farm and we
deliver it to the plant. And then we punp it into a silo,
and then we make nonfat dry mlk. And so we take that
out put and then convert it back to see what the mlk
equi val ent woul d be, and that there m ght be sone slippage
call ed shrinkage. |'msure there's shrinkage at all our
pl ants, whether they are nonfat dry -- is that -- I'msure
there's shrinkage at all our plants and not just the
nonfat dry ml k plants.

Q That's a good answer to the question | posed.

A. Well, thank you.

Q Most of your answers have been quite good.

For a plant that was a true butter/powder plant,
when you nmeke butter, you get butterm |k, correct?

A. You woul d get butterm |k as a byproduct, yes.

Q DFA' s plants produci ng powder, because you're
skimm ng the cream and presumably selling it, there's no
butterm |k there, correct?

A. That is ny know edge.

Q There is sonme certain anmount of nonfat solids in
liquid bulk cream correct?

A Yes.

Q But that's sold with the creamoff to whatever
it's going to get processed, correct?

A That's correct.

Q There were sone questions about the data fromthe

two CPA firms, Frazer and N etzke & Faupel, and you
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i ndi cated that you found those -- that data to be reliable
for purposes of USDA s anal ysis, correct?

A Yes.

Q And am | correct in stating that that data was
collected in the normal course of business of those dairy
operations and those CPA firns, correct?

A. | believe it to be. | didn't collect the data, so
| can't state it -- state anything other than that. But
it would be ny understanding that it was.

Q To your understanding, did National M|k or DFA
conm ssion, not the testinony, but didn't conm ssion those
conpi l ati ons of data for purposes of this hearing, did
t hey?

A. We did not.

Q And so the fact that that information was not
conpil ed for the express purpose of supporting a proposal,
does that inprove your confidence in the reliability of
t hat data?

A Yes, it does. The data -- the data had been
conpi |l ed years before this proceedi ng was ever thought of.

At | east the beginning of the data series.

Q M. Rosenbaum al so asked -- or he stated, | think
in preface to a question, nore precisely, that we -- a
royal we in this case -- have waited 15 years or quite a

long tinme to update Make Al |l owances.

Do you recall that statenent?

A | do recall that.
Q Are you aware of any request made to USDA bet ween
TALTY COURT REPORTERS, INC. 3380
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2008 and 2023 to update Make All owances?

A No.

Q And are you aware of USDA ever on its own
initiating a proceeding to anend a marketing order, absent
a proposal ?

A Maybe. |'mtrying to -- maybe. Fromtine to tine
Congress requires USDA to change Federal M Ik Marketing
Orders, and | believe they may -- and | don't know who
proposes those hearings, but fromtine to tine there is a
hearing that goes along with it. [I'mnot sure if that's
USDA cal ling the hearing or sonebody in the industry or it
was Congress but -- soI'm-- | don't know How s that?
That's a big | don't know.

Q How about absent Congress or sonebody fromthe
i ndustry, do you recall USDA ever on its own saying, let's
have a hearing to update a marketing order?

A No.

Q | flipped past several questions that have already
been addressed by others. But | amon now page 12 of your
testinony, and | had a question about the data box there.

The inconme figures that get baked into this, this
table or this chart, do those include governnent paynents
to producers through Dairy Margi n Coverage?

A. | don't know that specifically, but | believe they
do.

Q Ckay. And because -- well, assumng that it does
i ncl ude the DMC paynents and knowi ng that they are

effectively capped at 5 mllion pounds a year, would that
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mean that the profitability of the first colum is
artificially higher than that in the second col um?

A. So hoping we could see the chart. So what page
are you on?

Q 12,

shows 1,000 to 2,000 cows, 2,000 and nore?
Q Ri ght.

A. Ckay. So say -- ask the question again.

in these cal cul ati ons --

inflated by the DMC paynent.
A Correct.

Q So if you wanted to really conpare the

woul d have to sonehow back out the DMC paynents?
A. That's fair. Al though | would have to say, |

don't think you're backing out very much an a dollar per

on a dollar per hundredwei ght basis on the DMC in that
first colum. Fair enough? But there is sonething to

back out.

A Page 12. So you are tal king about the chart that

A Uh- huh.
Q -- and recognizing that Tier 1 of DMC caps at
5 mllion pounds of production --
A Uh- huh.
Q -- the profitability of the farns in the 1,000 to

profitability of just the farm ng operation of these, you

hundr edwei ght basi s because they don't receive that nuch

Q Sure. Assum ng that the DMC paynents are incl uded

2,000 colum are what | would characterize as artificially

r TALTY COURT REPORTERS, INC.
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Q Yeah. | think we can ook at it, and in certain
years it would be nore significant than others, right?

A Yes.

Q |'"d Iike to ask you a couple of questions about

the data box at the top of page 17.

A Ckay.
Q And as a preface to that, at -- on page 18 there
is this sentence: "Really |arge Make Al |l owance increases

will shift incone fromdairy farnmers to | arge and
efficient mlk plants that do not need that kind of
financial support provided themby dairy farners.”

And |'m | ooking at now the data box on page 17 and
the line itemfor New Mexi co.

As part of your duties with DFA, do you have
famliarity at all with the cheese plants that operate in
New Mexi co and West Texas?

A. | have sone famliarity with them yes.

Q Wul d those plants be included within your
category of large and efficient mlk plants that do not
need that kind of financial support?

A |"d prefer not to conment since they are good
custoners of ours. Fair enough?

Q Sur e.

A. As they are of you and your cooperative.

Q They are.

As part of your risk managenent duties do you work
wi th DFA menbers in New Mexico?

A. My team and | do, yes.

TALTY COURT REPORTERS, INC. 3383
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Q Do you find the average net incone nunbers
presented in your data box to be reasonabl e given what
your team understands about your nenbership in New Mexico?

A. | do. We -- |1 do. W don't have -- receive
I ncone statenents or bal ance sheets in our process, but we
do have conversations with our farner-owners about how a
current -- or the futures mlk prices when converted back
to a pay price for the dairy farnmers in that area, how
that relates to their costs of production, and their
profit margin is really tight in that area.

Q | would -- | would -- | would presune that in
order to effectively advise your nenbers on the risk
managenent tools available to them you or your team would
need to have sone di scussions with the nenbers about their
i nput costs, their margins, their profitability overall

woul d that be correct?

A. That is correct.
Q If you --
A. SO -- sojust as a followup to that. One of the

DFA farmer-owners that testified | ast week, Eric Palla,
resides in New Mexico. | do not knowif his data is in
the Frazer dataset, but he did respond that he was
concer ned about even a $0.50 increase in the
Make Al l owance woul d threaten the profitability of his
dairy farm So that woul d suggest there's sone pretty
tight margins in New Mexi co.

Q Wuld it -- well, would it surprise you if the

nmost recent information fromthe Order 126 Market
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Adm ni strator showed fewer than a hundred farns active in
New Mexi co?

A. | don't know. | don't |look at that particul ar
price announcenent very often, so |I'mnot sure what the
nunber woul d show.

Q As you noted, M. Palla had testified about the
i mpact of a $0.50 increase, which is according to the data
box on page 13, real close to what National MIK's
Proposal 7 would cause in terns of an all-mlk price
i npact.

| guess ny question for youis, if you | ook at New
Mexi co and their negative net incone over the |ast seven
years of $0.64 a hundredwei ght, what do you think an
additional $1.45 in all-mlk price reduction would mean
for the dairy producer industry in the state of New
Mexi co?

A. It would be crushing. | think it would hasten the
exit of alot of dairies in the state of New Mexi co.

Q And there are two very significant cheese plants
custoners of DFA |located in the state of New Mexi co,
aren't there?

A Yes.

Q Which, with a continuing loss of farns in the
state, would burden DFA in terns of supplying those cheese
plants, wouldn't it?

A At -- yes.

Q You woul d have to source mlk fromfurther

di stances presumably to service those plants, woul dn't
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you?

A. Potentially, yes.

Q And if that were to occur, that additional hauling
cost would be shared anong DFA' s nenbers in the Sout hwest
council, wouldn't it?

A Yes. Yep.

Q And so not only would you have the | oss of the
econom c inpact to the state, a loss of mlk supply to the
pl ants, but even those farners that woul d be nore

financially sound would |ikely have increased costs,

correct?
A That's correct.
Q You nentioned DMC, and DMC uses -- to calculate

the margin, uses a national all-mlk price, correct?

A That is correct.

Q And it uses a national feed price cal cul ation
correct?

A. It -- it uses a national corn price the best they
can to get a national alfalfa price, but it uses a soybean
neal price fromthe Upper M dwest.

Q But a single soybean neal price, there's one price
applicable to the whole country, correct?

A That is correct.

Q Do you know if the pay price received by farns in
New Mexico is |lower than the national all-mlk price?

A Yes, it is.

Q By about $1.50 a hundredwei ght ?

A. Maybe. | didn't review that for --
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2023

Q Do you know if the feed costs for farns in the
Sout hwest are higher or |ower than the national average?
A Let ne | ook.

(Court Reporter clarification.)

they are inporting feed froman awful |ong distance, and

so the cost of bringing that feed in has gone up

conpari son of New Mexico versus the average that | can
easily |l ook at.
BY MR M LTNER

Q So | don't want to pin us to nunbers, but if the
DMC margin is below $4, which is catastrophic, correct?

think that's the definition of a catastrophic paynent.

a DMC margin less than $4. So it is pretty bad.

Q And for -- | nmean, perhaps this is already in the

to afarmthat is left over after they take their mlKk
check and they feed their cows, correct?

A That is correct.

Q To cover all expenses other than feed, correct?

A. That is correct.

Mexi co they are receiving a dollar or $1.50 | ess on the
m | k and paying nore than the national average on grain,

that would put themwith a margin of 2 to $3 or sonewhere

area, but | don't -- | don't -- 1 can't -- | don't have a

Q So if the national nunber is below $4, and in New

THE WTNESS: So ny first reaction would be to say

tremendously. But they do grow sonme of their feed in that

A. We never woul d have thought that we woul d ever see

record, but that margin is supposed to represent the noney
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i n that nei ghborhood; would you agree?

A. | f your nunbers are correct, | would agree that
they are getting | ess than the national price on mlk. |
don't -- I"'msure their cost for feed is -- isn't |ess
than the national average. | amjust not sure where in
relation to the national average it is. But using the
exanpl e that you -- you suggested, that | would think
their -- the New Mexico mlk feed margin woul d be | ess
t han the national average.

Q And if you were to reduce that an additiona

$1.58, they m ght not even be able to pay their feed bill,

right?
A Correct.
Q O any other bill in addition to that, right?

A Correct.
Q How | ong does a dairy farmlast if that's the

situation?

A. Until their line of credit runs out and then they
are done.
Q The bank will be calling very soon, wouldn't they?
A Yes.
MR. MLTNER  Thank you. | don't have anything
el se.

THE COURT: Anything el se?

Redirect | guess -- or AMS, sorry.
M5. TAYLOR: | also take a big | ong pause to see.
THE COURT: | didn't nean to wake you. You

weren't asl eep.
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Thank you. You are up, M. Taylor.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon

A Good afternoon. How are you?
Q |"mgreat. Thank you for comng to testify today.
A. You' re wel cone.

Q You tal k on the second page, and all throughout
your testinony really, about not -- not -- the inportance
of not adopting a Make Al lowance that is too large and its
I npact to producers. And | just want to ask kind of what
woul d you consider too large? That's a pretty subjective
st at enment .

And |I'Il add, you are not the only one who said
that, but I"mtrying to get your opinion of what is too
| ar ge.

A. | have an opinion. | have a strong opinion. Too
| arge woul d be sonething that reduced average dairy farm
mlk prices by nmore than $0.56 a hundredwei ght.

Q That's very objective.

A | try to be objective often.

Q Ckay. You have kind of hit onit alittle bit
here and there about your -- what you consider data issues
on sonme of the surveys that are going to be introduced
through this hearing. | just -- we have heard sone of
those, but | was wondering just to nake sure that the
hearing record is clear if you could el aborate nore kind

of what the data issues are that you see with those.
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A. On the surveys?

Q Uh-huh. | assune that's what you are talking
about .
A Yep. So | think nore of this wll conme out during

t he cross-exam nation of M. Stephenson, but here is one.

So -- and | focus on the data collected for cheese
manuf acturing plants. You know, M. Stephenson can
only -- can only anal yze what the busi nesses send them
and the cheese businesses didn't send them enough. And so
in the first survey in 2019 -- | can't renmenber if it was
eight or ten mlk plants that were cheese plants that were
i ncluded -- and when you | ooked at the nore -- he -- he --
he divides his sanple size -- | believe this, and I
apologize if I"'mmsrepresenting it. M. Stephenson can
correct me when he gets up here -- or he can cross-exam ne
me and fix it right now.

| think he takes his data sanple and divides by
two. And he takes -- he sorts fromnost -- you know, by
| onest costs, so if you had ten, he has an array of ten
plants, and he goes in the -- divides -- takes the first
five least cost plants, and that's one group, and then --
and he did.

So -- so when you look at that in his first study,
his first survey, and you | ooked at then what was the
total anount of cheese, it was obvious there was not a | ot
of large cheese plant contribution. Study two, sort of
doi ng the sane thing he had better, better infornmation

fromthe cheese plants, because | believe he had 18 cheese
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pl ant s.

When you take his average for all 18 and multiply
it out by the 18 plants, you get about roughly 2.2 to
3.9 billion pounds of cheddar cheese made in 2022. And
when you | ook at the nine plants that are nost efficient,
and you | ook at -- you convert that back to the average
mlk intake per nonth, it's about 130 mllion pounds of
mlk a nonth, on average, for the nost efficient.

And so there -- there are a |lot of very |arge
cheese plants that still did not contribute their data.
And | don't know this, but | would be concerned that those
large -- those -- the rest of the data is fromlarge --
nost of the rest of the data is fromreally | arge cheese
pl ants, seven or eight of the |largest cheese plants in the
United States and that their costs of manufacturing cheese
are at the | ow end.

And when you look at his -- his | ow end, which I
believe is $0.22 a pound, if you just took the | ow end by
the delta of the cheese that's mssing fromthe survey,
determne the total cost fromall that, add it into the
total cost that's already in the survey, and then divide
it by all the cheddar cheese, you cone out with $0.245 a
pound. And this is a rough estimte, a
back- of -t he- envel ope cal cul ation that | have done.

So that woul d suggest that the average price that
he's -- because he doesn't have the full data -- is
suspect in its accuracy.

|'d take one nore step, though. That in the
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average of the nine plants that is $0.22 a pound, and we
all recogni ze an average neans probably four or five are
hi gher than the average and four or five were lower. W
don't know what the lower -- it could be a tenth of a
cent, it could be a couple cents. | don't know. | would
be concerned that of those seven or eight |arge cheese
plants that | believe aren't included in the survey
because they didn't provide M. Stephenson with the data,
| believe they could be averagi ng bel ow t he aver age.

So there's serious questions about whether we have
enough data in the survey that accurately represents a
meani ngful cost of production to |lower dairy farners' mlk
prices. | think with what we have done across Nati onal
M| k Producers Federation have cone to a pretty reasonable
point that | think, in ny back-of-the-envel ope
calculation, | hope we're not too high.

Fair enough?

Q Yes. Thank you for that detail

A You' re wel cone.

Q " mgetting questions fromall over

A Ch, can | send you sone.

Q " mnot just texting a random person, so -- al

over this room
A. | didn't see Mark send you one, so --
Q No. Only from appropriate USDA people, I'll add
t hat caveat.
On your chart on page 5, and | think this is
the -- it is the NASS feed price index --
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A Yes. Yep.

Q -- onthe topline, and in the bottomline is the
PPl for final demand.

A VWhich is used by Federal Reserve. It's wdely
tal ked about in the press whenever they are about to neet
or right after they neet.

Q You have to say that a little | ouder

A Wdely tal ked about in the press before the
Federal Reserve neets or right after they neet because
that's an inportant inflation factor that they | ook at.

Q Ckay. M question was kind of around why is --
why do you feel that PPl is the appropriate one to conpare
agai nst the NASS feed index?

A. It's a well known PPI. That's it. It's a well
known PPl that we can conpare sonething to. The -- |
didn't have | guess enough confidence in any of the other
PPIs that m ght be nore dairy specific.

Q Ckay.

A One of the other issues with the other PPls, the
dairy specific PPls, since it's what -- sonewhat a
manuf act uri ng busi ness would -- a dairy manufacturing
busi ness woul d sell their product for, nost of the cost of
what they sell the product for is the cost of mlk. And
so one of the problens with a dairy PPl is inits
inflation review, it also takes into account, did mlk
prices go up or down. So | -- it doesn't seemlike that's
an accurate way of |ooking at inflation overall for a

manuf act uri ng busi ness.
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Q Ckay. On your chart on page 10, | think I figured
out the math that you did, but if you couldn't just walk
t hrough for the record to make sure it is clear, you can
just pick a year, so you can pick 2012 if you want, if
that's easiest, how you got to your adjusted net profit.
| just want to make sure it's clear for the record where
you pul l ed that from

A Okay. Very good. Fair enough.

So the five rows up fromthe bottomis total cost
listed, and that is a summati on of operating costs and
al l ocated overhead. Wthin the allocated overhead are
opportunity costs of unpaid | abor and opportunity costs of
| and. Those two factors are not included in the
accounting data that | -- that was provided.

So for 2012, | would have taken the $2.16 of
unpaid | abor, and the $0.02 of opportunity cost of | and,
so $2.18, and | woul d have recal cul ated the cost |l ess. So
the second line up is $28.35 mnus the $2.18 to get the
$16.17 -- excuse ne -- the $26.17. And then | took the
total gross value of production, and fromthat |
subtracted the information on that second |ine, that
$26. 17, to get the m nus $4.98.

Q Ckay.

A And | did that for the rest of this table. And
t hen, although I don't have the layout |ike is shown on
that table for the two | arger production sizes, | would
have done the cal cul ati on the sanme way.

Q s that what's on page 127
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A. That's correct. So page 12, if | -- | don't have
all this data, but it would be the adjusted net profit
line that you would see on page 10, just for those two
Size dairies.

Q And you used the sanme ERS data that's broken out
for those sizes then?

A. | did, yes.

Q Thank you. That's hel pful

On page 11 at the top, this cost |ess
opportunity -- let ne start again.

The mlk sold mnus cost |ess opportunity cost
unpai d | abor and | and has averaged 2. 06 since 2015.
That's just an average of that adjustnent over those years
for all sizes. |Is that where that 2.06 cane fronf

A Yes.

Q Ckay. On page 13 in your chart where you estinmate
the various inpacts to all-m Ik prices for the different
proposal s under consideration, | know there was sone
di scussion earlier about | think -- what | will put in ny
head as the short-terminpact of $1.45 comi ng off
producers' checks. | think that's what you tal ked about,
that in your opinion a lot of farns would go out of
business if they had to take that hit. |s that correct?

A Yes.

Q That's an appropriate interpretation?

A Yes.

Q Ckay. |I'mjust wondering if you could speak if

there woul d be any type of narket reaction that would
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danpen sone of that inpact?

A. | don't know. W have never gone through --
don't think we have ever gone through a structural mlk
price change where there would be that dramatic of a price
change. So |I'mnot sure exactly what woul d happen t hat
m ght danpen sone of the effect, but there could be sone
t hi ngs.

But | don't know -- so the one thing that
everybody tal ks about is that you go and you try to
renegoti ate over-order premuns. On day one,
suppl y/ demand hasn't changed. The end of nonth one,
suppl y/ demand hasn't changed. And so you keep taking that
anot her nonth and another nonth and another nonth, and |I'm
not sure when it changes enough that you can maybe get --

start to maybe get maybe an adjustnent in over-order

premuns, if at all. So | don't know when that m ght
occur. It could occur, but it is not day one.
Q | think you said sonmething earlier, and | wote it

down, that over-order prem uns nmay cone back sone day, but
it's a battle and takes ti ne.
A. That was 1 n sone Ccross-exam nati on. | do renmenber

sayi ng that, yes.

Q That's along the sane line. I'mjust trying to
put --

A Yes.

Q -- all the pieces together in ny head.

A. That's correct. That's along the sane |ines.

Q Ckay. On 19, you are tal king about the historica
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precedent. And the |ast sentence says, "The resulting
changes fromthese hearings had nodest changes to farm
|l evel mlk prices, with the |argest inmpact of $0.35 per
hundr edwei ght resulting fromthe 2006 hearing."
Wiere did the $0.35 conme fromin that statenment?

A Yes. So it was in -- | think it was in your
econom ¢ policy statenent analysis for those hearings.
And there is -- there's a narrative about what the inpact
on Class Ill or IV prices would be. And | found that for
t hat hearing and the prior hearing.

Q Ckay.

A. So that's where | got those nunbers.

Q Ckay. So that's the forecast of what USDA says
coul d possi bly happen?

A |"mnot sure. |I'mnot sure if that was the
forecast or that was what the i medi ate change in the

pri ces woul d be because of the changes.

Q Ckay.
A. | interpreted it to nean that was the i mrediate
change in the Class IlIl or IV prices as a result of the

changes to the fornulas.
Q Ckay.
A. Are you famliar with what I'mtrying to describe
as the anal yses?
Q Yeah. [|'mvery famliar with that, but | have --
A Yeah. Well --
Q -- lot of reading to rem nd nyself of what we said

all those years ago.
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A. Fai r enough.

Q Let's see. | think ny final question for ne,
ot hers m ght have ot her questions, and | have asked this
of other co-op witnesses, trying to square on the one side
argunent to not ask producers to take a dramatic decline
in the prices they receive for a Make Al l owance that's too
| arge, as you would termit; on the other side, the
testinony that farnmers are already paying for this through
decreased prem uns or reblends, etcetera.

And so I'mjust trying to kind of get your
reaction to that statenent on how USDA shoul d thi nk about
t hose two pieces of information that have been put on the
record.

A. Yes, that's -- that's conplicated, and it's not

easy to sort of work through. | don't envy your
chal | enge.
So first of all, if you nake a Make Al | owance

i ncrease that reduces mlk prices by $1.45 per
hundr edwei ght, dairy farners that are supplying the
Class | marketplace will receive $1.45 less. And it
doesn't matter whether they belong to a dairy cooperative
t hat has manufacturing facilities or not, because any one
of those dairy cooperatives with manufacturing facilities,
if they are a Federal Order handl er, probably has sone
Class | sales, and so their producers, their farner-owners
W ll see a net decrease. So that's pretty significant.

For dairy cooperative nenbers where their mlKk

goes to their own plants and they're Class IIl or IV
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plants, it's a -- it is probably a net sum zero gane
because there's these two | edgers. Right?

We have already seen -- and again, | conme back to
t he cheese side. You have got a bl ock-barrel spread that
a lot of the cheddar cheese manufacturers benefit from
that is |like a back door Make Al |l owance increase, that's
probably worth 3 to $0.04 a pound to them | don't think
| "' munderstating that over-order prem unms have gone down
at | east $0.50 a hundredwei ght, so that's about another
$0.05. For sone, there's depooling inconme. For sone,
t hey passed higher costs along during the inflationary
peri od because everybody el se did. And nost of the --
nost of the cheese produced in the United States isn't
included in a survey, so there is no circularity.

And so when you square all that up, sone of these
cheese plants have over the course of tine since 2006
recei ved anywhere from5 to $0.10 a pound or so in reduced
cost or increased revenue. And so when you hear of
doubl e-di pping, dairy farnmers want to nmake sure that
you're not allowing themthat and then al so taking the
value of the mlIk price away fromthem

So there's a lot to weigh here, and unfortunately
we don't have good data, so you're in a -- you're on a
slippery slope about how you | ook at all these things.
And | would say, | think, of the -- of the handlers that
are participating in this hearing, | think nost of the
handl ers accept the fact that a Make Al |l owance increase of

t he equi val ent of the National M|k proposal is okay.
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That's all | can do to help you out on that. Good
uck. We wish you the best. W hope you side with us.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Good afternoon, M. Gall agher

A M. WIson, how are you today?
Q "' m doi ng well.
On page 17 -- well, let's transition fromthe

bottom of page 16, to the top of page 17. The very | ast
line on page 16 references 2002 to 2022. The chart --

A. Good catch. Thank you. It should be 2012. That
was a typo.

Q Ckay. So it is correct to be 2012 to 2022 as the
chart or the table represents?

A. Yes. Thank you for pointing that out.

MR WLSON: That is all | have.

THE COURT: Is that it for AMS?

MS. TAYLOR Yes, that's it. That's it from AVS.

THE WTNESS: So -- so can | follow up on one
other thing that | think is inportant.

THE COURT: Well, we're at redirect anyway. Your
counsel just asked if there's anything you would like to
foll ow up on.

THE WTNESS: Yeah, there you go.

M5. HANCOCK: 1'd |ike to adopt the judge's
guesti on.

THE COURT: | didn't nean to step on you there if

you are afraid of follow ng --
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M5. HANCOCK: It was the only zinger | had too.
REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Go ahead.
A So --
Q You have sonething you wanted to say?

A. So when Jeff Bushey was here from N et zke Faupel,

there was -- there was a question of fromM. English --
that's okay, you can conme up -- there was a question from
M. English, and he was -- he was pointing to sone
estimate of a net return for -- for the data of being over
amllion dollars. And I think he -- | think there was --

| know in redirect, Ms. Hancock and M. Bushey covered
sone things to help people understand it isn't profit, it
is profit, but it is not noney in the bank because --
like, dairy farmis a business, and |i ke any busi ness, you
have to continue investing in your business,
recapitalizing your business. You have to buy new things
to replace things that get worn out.

And so what dairy farners do, is fromtheir
profits, they use that to help buy things they need or

make down paynents on things they need and then borrow the

rest. There are very, very fewdairy farnmers that -- in
fact, | don't know any -- that can borrow 100% of the cost
of anyt hi ng.

And for dairy farns to be able to remain viabl e,
they need to continually recapitalize, and that includes

recapitalizing their mlking facilities, which can cost
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mllions of dollars. They buy tractors. They have
lots -- a big farm a large farm 2,000-cow farm they
have lots of tractors. And so they need to continue to
recapitalize. And a |lot of what they earn in profit is
used to support that recapitalization. So they are
investing it back in their business to maintain the
viability of their business.

Fair enough, M. English?

That's all | had on that. | wanted to nake sure
t hat was cl ear

Q Thank you, M. @l agher

You were asked a question during your
Cross-exam nati on about the 1999 order |anguage that
t al ked about market-clearing, and | think they --
M. Rosenbaumread a sentence fromthat to you about
mar ket - cl eari ng, and you -- and asked you whet her you
agreed with the proposition that he read you.
Do you recall that?
| do.
And you answered no?
Correct.

o > O P

Wuld you |like to elaborate on that?

A. Yes. So one of the things -- thank you for the
guestion -- one of the things we haven't established
and -- is, what does market-clearing nean? And it didn't
even get established in that 1999 deci sion.

For historical perspective, there's a few of us

here in the roomthat can renenber the Dairy Price Support

TALTY COURT REPORTERS, INC.
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Program The Dairy Price Support Program doesn't exi st
anynore. It existed in 1999. It was active in 1999, and
2000, and 2001, and in 2002. And it was buying surplus
nonfat dry mlk products off the market. 1In fact, we --
when -- if you recall, when the EU renoved their dairy
gquotas, and m |k production increased at a tine that
demand didn't, and they turned that m |k powder -- or that
mlk into ml|lk powder, and we would go to outl ook sessions

and tal k about nountains of powder in storage at the EU.

Wll, in 1999 and 2000, and 2001, and 2002, we had
nmount ai ns of powder -- Todd, maybe in caves in Kansas
Gty.

And so narket-cl earing neant sonething different
than it does in nmy mnd now W do not have nountains of
surpl us product that have been renoved fromthe U S. dairy
industry. In fact, we don't have any that have been
renmoved because -- by the federal governnment because there
is surplus dairy products.

| would say the pricing that we have nowis a
mar ket -cl eari ng pricing system because pretty -- pretty

cl ose supply and demand are pretty closely connected. And

there will be fromtime to time an inbal ance. W're
seeing a little bit of an inbalance now There will be
seasonal i1 nbal ances. There will be inbal ances because a

pl ant closes or it shuts down or the workers don't show up
and you can't operate the plant for whatever reason. So
there's always going to be these inbal ances. But we never

real ly defined what market-clearing is.
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| can tell you that fromtine to tine, there are
| oads of mlk that get sold at Class IlIl mnus a dollar,

or mnus $2, or mnus $3, because even with that di scount,

and the cost of transporting the mlk to wherever it's

going to go, there's still noney left over to pay dairy

farnmers. But that happens on a small volune of mlKk.
Now, | hope in your deliberation of what

mar ket-clearing is that you don't consider that a

mar ket -cl earing price. Because if that's the

mar ket -cl earing price that you think you have to set

Federal Order mlk prices at, there won't -- you don't

need to have a Federal Order anynore because you wl|
| ower mlk prices so nuch nobody will care if there's one
or not.

So that's sort of sone comentary on
mar ket - cl eari ng. Thank you for asking.

| guess following up on that gave Nicole a few
nore m nutes.

Q l"mtrying to read ny note.

A SO -- so it is different now than it was when that
decision was witten. W don't have a federal price
support program We don't have nountains of surplus
product that needs to be renoved. So -- so the factors
t hat influenced whoever wote that in that decision is far
different today than it was then. And |I don't think
what ever was witten then should just be broadly
interpreted and used today. You have to rethink that.

Q And just to follow up on the sentence that was
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2023

read, the next sentence says that "the prices for mlKk
used in these products nust reflect the supply and
demand. "
And that's what you have been tal king about in
your testinony; is that -- is that right?
A Yes. It is.

about in your testinony, throughout the course of today,

has been the effect on a dairy farner's willingness to

extreme for thenf

A. That's correct.

you perfornmed an econom ¢ anal ysis of disorderly
mar ket i ng.
Do you recall that?

A. | renmenber -- remenber being asked if | did an

Mbake Al |l owance i ncrease.

woul d have drawn you to the conclusion that it would
create disorderly marketing?

A. Yes, | renenber that.

perform an anal ysis about whether or not dairy farners
coul d absorb the increase as proposed by IDFA; is that
fair?

A. Yes, that's fair.

continue to provide that supply if the conditions get too

Q One ot her question. You were asked about whet her

anal ysis of what the inpact would be relative to a |arge

Q And whet her that -- you had done an anal ysis that

Q And you said you didn't performthat, but you did

Q And -- and one of the factors that you have tal ked
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Q And that is a condition, if -- if -- that you
think, if that was inplenented, could cause disorderly

mar ket conditions?

A Yes.
Q Ckay.
M5. HANCOCK: That's all | have, your Honor. W

woul d nove to admt Exhibit 175,

THE COURT: Any obj ections?

M. Rosenbaum

MR. ROSENBAUM |'m not objecting to the exhibit
being admtted, your Honor, but |I do have a foll ow up
guestion generated by the last round of questi ons.

THE COURT: So we can go ahead and admt this
then. Exhibit 175 is admtted into the record.

(Thereafter, Exhibit Nunber 175 was received

i nto evidence.)

RECROSS- EXAM NATI ON
BY MR ROSENBAUM
Q So the statenent that | read from 1999, | read to

actually contain its definition, which is as follows: The
i nportance of using mninmumprices that are
mar ket -clearing for mlk used to make cheese and butter,
nonfat dry m |k cannot be overstated. The prices for mlKk
used in these product nust reflect supply and demand and
nmust not exceed a |l evel that would require handlers to pay
nore for mlk than needed to clear the market and nake a
profit.

Isn't the definition of market-clearing here
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clearly one that says you have to set the price, the
mninmumprice, at a level that would all ow handl ers to buy
mlk that's avail able and nake a profit in doing so?

You may not agree with that approach, but | think

the definitionis clear, isn't it?

A. That -- that definition was devel oped in 1999, and
this is 2023.

Q And - -

A. | "' mencouraging USDA to -- to think about whether
that's an appropriate -- that the definition as is

actual ly defined and neans what M. Rosenbaumis
suggesting it neans, does it nean the sane thing today.
That's all. Fair enough?
Q You're the testifier, not ne.
A Al'l right. You guys will get a whack at it here
in a couple of days.
THE COURT: Anything further?
M5. HANCOCK: Not hing further.
THE COURT: Seeing nothing, you are dism ssed.
Thank you, M. @all agher.
THE WTNESS: Thank you.
THE COURT: Let's conme back at -- let's conme back
at five of, 2:55.
(Wher eupon, a break was taken.)
MARK STEPHENSON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your witness, M. Rosenbaum
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DI RECT EXAM NATI ON
BY MR ROSENBAUM

Q Can you pl ease state your full nanme for the
record?

A Yes. M nane is Mark W Stephenson

Q And what is your current mailing address or
busi ness addr ess?

A My current mailing address is 7791 Priest Road
Nort heast, that's Mancel ona, M chigan, and the zip code is
49659.

Q Dr. Stephenson, we have several -- a few exhibits
to mark, and a couple others that | will nmake reference to
at the sane tine.

Let's start with updated Exhibit Stephenson-1.
Do you have a copy of that?

A | believe | do.

Q Seven pages?

A Yes.

Q Ckay. And is that your witten testinony for
t oday?

A It is.

MR. ROSENBAUM  Your Honor, |'d ask that that be
mar ked with the next Hearing Exhibit nunber.

THE COURT: Yes. That identified exhibit will be
identified for the record as 176.

(Thereafter, Exhibit Nunmber 176 was marked

for identification.)
BY MR ROSENBAUM
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Q All right. And, Dr. Stephenson, you have over the
years perfornmed a series of cost of manufacturing reports;

is that correct?

A. | have done that for many years. Mdre than
30 years.
Q | want to just start by neking the docunents so

that we have themall together. The first one that's in
our collection is the one that's | DFA Exhibit 29, dated
Sept enber 1, 2006.
Is that, in fact, a copy of the cost to
manuf act uri ng study that you did back in 20067
A That i s.

MR. ROSENBAUM  Your Honor, |'d ask that this
docunment be marked with the next hearing exhibit nunber.
THE COURT: | DFA Exhibit 29 is marked for

identification as 177.
(Thereafter, Exhibit Nunmber 177 was narked
for identification.)
BY MR ROSENBAUM
Q And then the next, taking it chronologically, |
bel i eve the next report that you did is the docunent
that -- dated July 9, 2007, which was -- has al ready been
mar ked as Hearing Exhibit 145. It also says |DFA
Exhi bit 28.
|s that correct -- is that a correct copy of your
2007 report?
A. That is what | have here, yes.
Q Ckay. And then continuing chronol ogically, the
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next docunent is a docunent that's been narked al ready as
Hearing Exhibit 158. It also had the name NVPF 18-C.

Is that a true and correct copy of the cost of
manuf acturing report that you created in Decenber 20217

A Yes, it is.

Q Ckay. And then, lastly, there's a docunent that's
mar ked as | DFA Exhibit 1, which is entitled Cost of
Processing in Cheese, Wey, Butter and Nonfat Dry MIK,
June 2023.

s that a copy of the report that you prepared in
June of 20237

A. Yes, it is.

MR. ROSENBAUM  Your Honor, |'d ask that this
docunment be marked with the next hearing exhibit nunber.

THE COURT: Yes. |IDFA Exhibit 1 is marked for
identification as Exhibit 178.

(Thereafter, Exhibit Nunmber 178 was narked

for identification.)

BY MR ROSENBAUM

Q Ckay. Now, | have a few gquestions before you
start and read your witten testinony.

First, is it correct that you are not here today
appearing in support of or opposition to any particul ar
Make Al |l owance proposal ?

A That's correct.

Q And am | correct that you, in this decade, have
done initially a study, which has now been marked as
Heari ng Exhibit 158, that you did at the behest of USDA
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correct?

A That's correct.

Q And you have al so done the study which is Hearing
Exhibit 178. Am | correct that you did this at the behest
of my client, the International Dairy Foods Associ ati on,
as well as the Wsconsin Cheese Makers Associ ation?

A That's correct.

Q And is this Exhibit 178 in certain respects an
update of the work you had done for USDA in Exhibit 1587

A. It is exactly. The nethodol ogy was identical wth
t he exception of the way the final costs were cal cul at ed.
|'d be happy to el aborate about that.

Q Ckay. And your witten testinony, which is
Hearing Exhibit 176, did you prepare this yourself?

A | did every word, jot, and tittle.

Q And | DFA did not prepare this docunent, correct?

A That is correct. And there's been no
recomendati ons for changes. These are all ny words.

Q Ckay. In fact, | believe you e-mailed this in
| ate the evening before it had to be turned in; am|
right?

A What is your point?

Q No poi nt.

Al right. Now, |I think you referenced one
di fference between the 2021 and 2022, '23 report, that is
to say between the Hearing Exhibit 158 and Heari ng
Exhibit 178, which | would just |ike to bring out before

you start tal king about it.
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In Hearing Exhibit 158, did you use a different
nethod to all ocate costs between nonfat dry m |k and
butter than you had used previously?

A. | used a sonewhat different nethod for weighting
the allocation of costs. The total costs were the sane,

but there was a secondary wei ghting schene that was

2023

applied in the 2021 report, Exhibit 158, than there was in

178. In 178, | went back to the sanme net hodol ogy that |

had used years before, having heard sonme groaning fromthe

i ndustry.

Q About what was in Hearing Exhibit 158, correct?

A. Yes, that's correct. About the additional
nmet hodol ogy that placed sone wei ghting on highly
transformed products versus lightly transfornmed products.

Q And do you still think that what you did in
Heari ng Exhibit 158 nmakes sense?

A. | do, although it makes sone of the data in those
tabl es less directly conparable to previous and subsequent
report.

Q Wth that exception, are the two reports, 158 and
178, substantively the same, nethodol ogically?

A Preci sely the sane, yes. The collection of the
data was slightly different, just a different nmechanism

t hat was used, but same question, sane net hodol ogy.

Q Now, there has been sone testinony about surveying

that was done by the California Departnent of Food and
Agricul ture, CDFA.

So going back to an earlier tinme period, |I'm

TALTY COURT REPORTERS, INC. 3412

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

not -- sort of two decades ago now | guess, when you were
doi ng your very first work on the 2006 survey that's been
mar ked as Hearing Exhibit 177, what, if anything, did you
do to exam ne how the California Departnent of Food and
Agriculture was conducting its surveys and how did that
affect what you were doi ng?

A. And, in fact, my interaction with California and
the way that they had done their cost studies predated
even those two studies that you are tal king about. | had
done costs of processing collection prior to that w thout
I nput fromor exam nation of what California had been
doing. But |I felt that, as | was starting to do nore
nati onal work collecting data, that it would be inportant
to have a couple of different things that were
est abl i shed.

So, for exanple, California could conpel plants --
and did, in fact, do that -- for their data. And they had
establ i shed a net hodol ogy for both collection and
allocation, and | wanted to be able to look at California
data because | also had California plants included in
there, that would allow ne to correlate what | had been
doing with the California data and then be able to use
t hat sane net hodol ogy throughout the United States.

Q Ckay. And did you actually receive docunentation
relating to how California perfornmed its surveys?

A | did. California had a -- an instructional
nmet hod book, fairly substantial as | recall. | haven't

| ooked at it in sone tine. But it was probably a good
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half inch thick, at least. And they had a team of, |
can't remenber, | think probably four people that worked
in that branch of CDFA that collected data fromthe
plants. So | did work rather closely with David |kari,
who was the programdirector there in California Dairy
Pr ogr ans.

Q And to what extent did your own surveying mrror
what California was doi ng?

A. Very simlar. | did change a couple of things.

So as an exanple, rather than just take the annual

2023

expenditures for sonme of the inputs to manufacturing, |ike

packagi ng, for exanple, | used for that portion of it
sonet hing that we would call an econoni c engi neering
concept, where we try to build up the cost of a package.

And the reason is that those are small er doll ar val ues,

and if you pre-bought a substantial anount of cardboard or

| abel s or glue or other things, then you coul d have spent

a fair amount perhaps just during that cal endar year, the

fiscal year that you were |ooking at, that woul d have

di storted what the packaging costs were. So rather than

that, we worked by | ooking at the cost of a cardboard box

and the cost of a yard of tape or the amobunt of glue

that's used on there, and so we build up or construct the

packaging cost. That was a little bit different but not
nmuch.
Q And is it your understanding that USDA did rely

upon your reports, which are Hearing Exhibits 177 and 145,

in setting the Make Al |l owances that we are now under?
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A. Wll, | wasn't in the roomwhere it happened, but
| did submt the data and was avail able for exam nation
and testinony at a Federal Order hearing. And | believe
that they -- they did use that as sone of the evidence in
comng up wth the Make Al |l owances that were changed.

Q Now, were you also involved in interaction with
USDA when they were engaged in what's commonly referred to
as Federal Order Reform that is to say when they were
putting in place for the first tinme the nethodol ogy for
setting mlk prices based upon product pricing, finished
product pricing?

A. Very nuch a part of that. W -- | was at Cornell
University at the tinme, and our Cornell programon dairy
mar ket s and policy coordinated with a nunber of faculty
menbers in universities around the country to do
programatic work within the dairy industry. And this was
an opportunity for us to, you know, really work together.
W had a teamthat focused on replacenent of the
M nnesot a- Wsconsin price discovery nechanism and we al so
had a teamthat worked on Class | price relative val ues.
So we had devel oped the U S. dairy sector simnulator nodel
that was used | believe as input for regional price
val ues.

Q And what -- was sone of your cost of manufacture
data al so used as part of that original reformeffort?

A Not at the tinme. At that time, we had not nade a
decision yet, within the Federal Orders, as to what the

repl acenent of the MANseries would be. That was a big
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part of the testinony at the Federal Order hearings, just
to see what the options were. And then it was a matter of

refining the one that was selected as to how that woul d be

done.

Q Ckay. So let ne ask sone questions about your
current, nost -- by "current," | mean nost recent report,
it is June 2023, that's pretty current -- which has been

mar ked as Hearing Exhibit 178.

First, could you tell us what |evel of
participation did you secure fromindustry in
participating in that survey wwth respect to the four
commodi ti es whose costs of manufacturing are at issue?

A Vell, we have -- | have used different
nmet hodol ogi es for the types of plants that | was trying to
secure. So, for exanple, in sonme of the earlier
met hodol ogi es, we m ght have been trying to | ook at what
we mght refer to as the frontier of plants. In other
wor ds, across all sizes of plants, which ones were
considered to be best practice plants, and we tried to
target plants that we thought were best practice.

At anot her one of the studies that was done, we
| ooked at plants that had random zed stratum -- random zed
strata draw fromdifferent regions and across different
sizes of plants. So we nade sure that we had regional
representation and size representation.

For the 20- -- well, Exhibit 145 -- no, excuse ne,
not Exhibit 145. |1'mgetting ny nunbers m xed up here.
For the Exhibit 158, the USDA study, we wanted to | ook at
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pl ants that were constrained to processing products that
were surveyed in the National Dairy Products Survey
Report. And was doing the sanme thing with the update for
the 2023 study, with the exception that with IDFA's
backi ng and support, they urged nenbers to participate.
We had fewer nenbers participate -- fewer nenbers -- we
had fewer participants in sonme of the product categories
in the 2021 study.

Q And what percentage of total production of the
four commodity products ended up being captured by your
survey?

A. | don't have that in front of nme right now, but
cheese and whey were close to 50% of the NASS reported
vol unme, and butter and powder were close to 75 or 80% of
the NASS reported volune. So it was a | arge percentage of
product in the country that was represented in the study.

Q And by the "NASS" figures relate to -- to poo
production, correct?

A That's correct.

Q O those products. Al right.

And when you -- and | understand that information
for the nost recent report, Exhibit 178, that was -- you
had basically devised a conputer program where peopl e
could enter their information?

A That's correct. | had done that before, but it
was a different -- a standal one version of a program and,
in fact, was the one | had used back in the 2007 and '8

time period. In technology years, that's an old man at
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this point intime. And, in fact, there were a few fol ks
who had problens running that just because of the
differences in operating systens, the upgrades that had
taken place. So for the current version, it was rewitten
to be an online web application that asks the sane sets of
guestions, but it was collected as an online web app.

Q And as people submtted data, what, if anything,
did you do to assess that data before you accepted it?

A. Well, | always |ook, the -- starting froma | ong
time ago, we ask a nunber of questions that both help us
with the allocation of expenses, but beyond that, provide
substantial cross-checks on data. So, in other words, if
one cal cul ati on does not cone pretty close to equalling
anot her cal cul ation that could be done later on in there,
it is aflag for nme that there's sonmething wong in the
data, that we haven't received it all or it's been
i nproperly recorded or sonmething. So we | ook for those
kind of red flags in here, and we -- we get that sorted
out with plants by e-mail exchange or phone calls.

The other thing that does al so happen that we do,
is to take a | ook at the data that are supplied, and when
they are summed in major categories in there, you may | ook
at -- at those to determ ne whether this is a statistica
outlier fromthe rest of the body of observations that we
have. So by the tinme we have collected all the plants,
you can take a |l ook and see, it nmay not be wong if it is
that, but it's worth followwng up wwth a plant to just ask

them is this right or did we m ss sonething here?
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Q Ckay. And then could you tell ne what a nmss
bal ance is?

A. Sure. This is a concept that is often tal ked
about and used in dairy plants, but this is one where we
| ook at all of the conponents, both the conponents in the
mlk and dairy ingredients that were used in the plant to
manuf acture all of the products in the plant. Then we
| ook at all of the conponents in the products that were
manuf actured as final products fromthe plant, and those
conprise a mass balance. And this is one of those cases
that is one of the red flag indicators for ne, that do
t hose | ook approxi mately equal. There could be m nor
di fferences, and you woul d expect that there would be sone
pl ant | oss, sonething we would call shrink in the
industry. And if it's mnor, then no concerns. If it
| ooks |i ke sonething is unaccounted for, then that nass
bal ance is telling you sonet hing.

Q Ckay. And what do you do when -- what did you do
when you found a nmass bal ance that | ooked shaky?

A Wel |, generally speaking, you follow up with the
plant. The nost comon cause is that plants m ght have
not reported products that they made in the plant that
didn't relate to what they understood was supposed to be
studied. But, unfortunately, | still need the conponent
bal ance for those products to be able to allocate costs
across the different products nade in the plant, so we do
col l ect those then.

Q Ckay. And -- and if you had a mass bal ance t hat
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seened out of whack, did you work with the conpany t hat
was supplying the information to a point where you cane to
some conclusion that the informati on had been nmade

accur ate?

A | f possible. If it wasn't possible, then |
believe in the nost recent, the 2023 study, that there was
maybe one plant that just had data that | deenmed to be
i nconpl ete or inaccurate, and it was not included in the
st udy.

Q Ckay. Now, | think you referred to this a second
ago, but did you -- let ne start that question again.

Many of these plants nake products beyond the four
that you were actually trying to determ ne a cost of
manuf acture for, correct?

A Yes.

Q And so one of the challenges is to allocate the
pl ant costs anpbng the products so that you have isol ated
as best as can possibly be done the costs that are
associated with the product that you are actually trying
to establish the cost for; is that right?

A Yes.

Q Ckay. And so does that necessarily nmean that you
collected data with respect to products beyond the
products that you were actually establishing a particul ar
price for?

A. Sone data. You know, as a good exanple, if a
pl ant made cheese, cheddar cheese, 40-pound bl ock, and

yogurt. | didn't care nuch about the yogurt except that I
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needed to know what the pounds of conponents were that

went into the product. | didn't need to know anyt hi ng

about the packaging of that product. So questions like
t hat weren't asked.

Q Ckay. Now, did -- when you -- sone questions were
asked earlier relating to your work, and so now that we
have you, we can ask for a definitive answer.

When you were calculating costs with respect to
cheese, do those cost calculations only relate to the
40- pound bl ocks?

A. No, we collected information for a variety of
packages. So as a good exanple, if you manufactured a
fair amount of Anerican- or cheddar-style cheeses, | nmay
have asked for information about barrels, as well as
640- pound bl ocks, not a part of the NDPSR survey, as well
as the 40-pound blocks. In the report, in the table
summari es, those val ues not reported there were not
i ncl uded in the 40-pound bl ock values that are in the
t abl es.

So as an exanple, | do have barrel values, | do
have 640 val ues, but they are not reported there. Up to
t he point of packaging, the costs for receiving mlk and
manuf acturi ng the cheese product itself, and right up to
t he point of packaging, including utility costs to that
poi nt, woul d have been included, but packagi ng costs not
i ncluded. SG&A woul d have al so been incl uded.

Q Ckay. Are you confortable that the nunber as

reported for cheese, for exanple, the actual dollar nunber
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is reflective of the cost of 40-pound bl ocks?

A. To the best of ny ability it is. And, obviously,
|"mreporting one, or | guess in this case actually three:
The high, the low, and the average nunbers. But of
course, we have individual data fromeach plant, so there
are nore data that underlie what's reported here.

Q Ckay. Now, another question that came up during
sone questioning earlier in the hearing related to what's
known as high heat nonfat dry mlKk.

Are you famliar with that?

A Yes.

Q And if -- if a conpany reported information and
identified that as relating to high heat nonfat dry m Kk,
did you include that in calculating the nonfat dry mlk
cost ?

A Not if it was reported as such. So it's possible
that, you know, it m ght have been just | abel ed as nonfat
dry mlk, but if it was reported as high heat, it wouldn't
have been included, just like if sonmebody had pepper jack
cheese, it would not have been included in this either.

Q Ckay. Now, are you aware that AWMPI during their
testinony indicated that they had reported sone high heat
nonfat dry mlk information to you?

A. | had heard that, yes.

Q Okay. And | take it that was not | abeled as high
heat nonfat dry mlk in the information you received from
AVPI; is that right?

A. | did go back and take a | ook at this because |
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was curious about it as well. And, no, it wasn't | abel ed.
It was | abel ed as nonfat dry mlKk.

Q Ckay. Now, have you reached out -- not -- now,
you have made prom ses of confidentiality to the various
participants in your study, correct?

A. Absolutely true. | -- | always pledge
confidentiality at the highest Ievel, and | have never had
a breach of that, nor would I. If that was the case, |I'm
out of business with this.

Q Ckay. Now, have you received special perm ssion
fromAMPlI to reveal certain information relating to their
cost information for that?

A | did, because when | went back in to |ook at the
data, | wanted to see whether or not this was really
influential in the reporting of the nunbers in here. And
| couldn't skew what people were |ooking at and be
construed as, you know, well, throw the whole thing out.

And, no, the answer is, it is not. The AMPI plant
granted that -- |I'mgiven permssion to say this by
AVPl -- was that their data is al nost exactly at the nean
of the data reported. So even pulling their data out
woul d not change the wei ghted nean by any significant
anount, in the fourth decinmal point.

Q Ckay. And, Dr. Stephenson, you have obviously
already testified in general terns, at least, wth respect
to your doing -- having done work for USDA to prepare the
2021 study, correct?

A. | have, yes.
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Q And then you did work for the International Dairy
Foods Association, ny client, and the Wsconsin Cheese
Makers Associ ation, correct, the 2023 report, correct?

A Yes.

Q Am | correct that you al so have done work for
National M|k Producers Federation that relates to the --
what ['Il call the Class | price surface issue that we
will get to later?

A. | have, yes.

Q Am | correct that you al so have done work for the

M1k Innovation Goup relating to sone of the work they've

done relating to Cass | issues?
A. | have many friends in this room
Q Ckay.

MR. ROSENBAUM  Your Honor, Dr. Stephenson is
avail abl e for exam nati on.
THE COURT: Cross for this witness other than AVS?
Dr. Bozic.
CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farnmer Cooperative.
Good afternoon, Mark.

A Good afternoon, Marin.

Q When you | ook at your data, surveys are voluntary,
and so people don't have to participate. And processors
do have the incentive to report the data if they
bel i eve --

MR. ROSENBAUM |'msorry -- I'"'mso sorry to
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interrupt, your Honor. | nade Dr. Stephenson avail able
for cross-examnation a mnute too early. | was going to
ask himto read his witten testinony.

THE COURT: That's a good point.

MR. ROSENBAUM |'m sorry.

THE COURT: | forgot too. No worries. [|'mnot
m ndi ng the farm here either.

MR. ROSENBAUM  Coul d you pl ease read your witten
testi nmony, and then we'll get back to our
Cross-exam nati on.

THE COURT: Yeah. Are we going to read each of
t hese?

MR. ROSENBAUM  Sorry?

THE COURT: Each of the --

MR. ROSENBAUM We're going to read 176.

THE COURT: 176.

MR. ROSENBAUM Only 176, your Honor.

THE COURT: Thank you, sir.

You nay proceed.

THE WTNESS: |'d need another bottle of water if
we're going to read all of them

THE COURT: | ncom ng.

THE WTNESS: All right.

Judge Strother and personnel of AMS Dairy
Prograns, | am appearing before you to offer a summary of
recent research projects in which | collected data on and
summari zed the costs of processing in cheese, whey,

butter, and nonfat dry m |k plants.
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| am not here to advocate for or against any
particular policy action, but rather to offer my insights
into the current cost environnent for dairy processors.
This is a summary of my work and does not represent an
official statenment of ny previous enployer, the University
of W sconsi n.

| have a Bachelor's and a Master's degree in Dairy
Sci ence from M chigan State University and a second
Master's and doctorate degrees in Agricultural Econom cs
fromCornell University. Over the course of ny career |
have conducted and published research on the cost of
processing dairy products for 35 years.

Most recently, | have conducted research on the
processi ng costs of cheddar cheese, dry whey, butter, and
nonfat dry mlk. These are the four products currently
surveyed in the weekly National Dairy Product Sales
Report2 (NDPSR) and whose prices are used to determ ne the
conponent val ues of butterfat, protein, other solids, and
nonfat solids used in the calculation of m ninmm class
mlk prices in all Federal M|k Mrketing O ders.

In 2018, | entered into a Menorandum of
Under standi ng with USDA AMS to update the cost of
processi ng of these four products. The final report was
made avail able to USDA and distributed nore widely in
2021. That report has al so been submtted as Exhibit 158
for the hearing record. The bulk of the data from plants
participating in that project was largely fromthe 2019

cal endar year. Prior to the 2021 report, the last tinme |
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had conducted a cost of processing study on these four
products was in 2006.

Shortly after that study, | offered testinony as
to those results in a Federal Order hearing in Pittsburgh,
Pennsyl vania. Mrre recently, the International Dairy
Foods Associ ation (I DFA) and the Wsconsin Cheese Makers
Associ ation asked that | update the 2021 study to capture
the inmpact of inflation and supply chain disruptions since
t he pandem c.

Thi s has been done and the results shared in a
final report of primarily 2022 cal endar year data from
participating plants. A copy of that report has been
submtted for the hearing record as "IDFA Exhibit 1."

| am here to provide results fromthe 2019 and the
2022 data and to answer questions as an expert w tness
regardi ng those two research projects.

Only plants who nanufacture products collected in
the NDPSR were solicited to participate in these studies.
It is inportant to note that these plants may not be
actual participants in the NDPSR, but they need to be
oper ati ons manufacturing products whose characteristics
are consistent wth the NDPSR products.

As an exanpl e, exported nonfat dry m |k m ght not
be included in the NDPSR because the days between contract
and delivery dates disqualify the transaction. But, for

nmy purposes, the cost of transforming mlk into nonfat dry

mlk powder is still valid.
Participation in the survey is voluntary. | would
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offer this as both an observation and a potenti al
criticism | have pledged ny adherence to partici pant
anonymty and integrity of their individual data.

However, | will offer the observation that in any of the
cost projects there has been a great deal of variance
across individual plants, and that variability has becone
greater over the years that | have conducted cost studies.

As it is with dairy farnms, and nost ot her
busi nesses, there is no single cost that represents all
processors. There are, however, statistical neasures that
are useful to sunmarize the observations. 1In ny
reporting, | use product-wei ghted averages.

But because of the variability observed, it is
fair to draw the conclusion that the sanple matters.
Self-selection to partici pate can alter wei ghted average
values if the sanme plants are not participating across
different research projects.

| do not have audit authority to verify the data
subm tted by participants. However, there are several key
cross-checks in the data collection. Submtting
intentionally deceptive costs woiuld raise red flags and
pronpt questions fromne. Followup emails or phone calls
will usually clarify any data questions that m ght ari se.
| also |ook for statistical outliers across plants to
ensure that data entries are as accurate as possible.

Beginning with the 2006 cost project, | have used
a custom conputer programto generate and coll ect plant

data. Prior to that time, paper surveys were used which
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yield a weighty docunent that may be sparsely filled out.
That results because you need to ask all possible
guestions to cover the unique aspects of each plant. A
conput er program can begi n by asking basic questions, |ike
what products are produced in the plant, and then foll ow
that up wwth only questions relevant to those products.

The 2006 and 2019 projects utilized a standal one
cust om appl i cati on which participants used to conplete
data entry. | devel oped an online web application for the
2022 project that produced a simlar set of custom zed
guestions for participants.

The papers noted in footnotes 3 and 6 of ny
testi mony include screenshots with exanpl e questions from
t hose survey instrunents.

It is inportant to understand what plant costs are
included in the cost of processing. M objective is to
determ ne the costs of product transformation from but
not including, raw ingredients to finished whol esal e
products. The costs of raw m |k, purchased cream nonfat
dry mlk, etcetera, are excluded. But non-dairy
i ngredients, such as salt or enzynes, are included.

Costs are inclusive through product packagi ng but
do not incorporate post-packaging costs such as long-term
st orage, product aging, sales costs or product
di stribution. The costs are neant to represent the cost
of transformation of mlk, or mlk ingredients, into the
finished whol esal e dairy product. An econonic

depreciation is included to cover consuned capital, and a
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return on the market value of assets is added to refl ect
opportunity costs.

Sonme processing costs are easily allocated to the
product of interest. For exanple, the cost of cardboard
for a 40-pound block is directly assigned to cheddar
cheese. O her costs nust be allocated across multiple
products. | collect conponent values on all products
produced at the plant. The weight of total conponent
solids in a product becones the basis for allocation.

For instance, if there was 75, 000 pounds of
conponents in cheddar cheese produced at the plant and
25,000 pounds of conponents in nozzarella cheese, then 75%
of the costs of salt used in the plant would be attri buted
to the cheddar cheese.

O her costs are nore conplicated to allocate. |If
a plant brings in only raw m| k and produces butter and
nonfat dry mlk, then the | abor cost in the churn roomis
directly allocated to the butter produced. But if the
pl ant has only one electric neter, the total electric
costs are allocated by the pounds of conponents in the
butter and nonfat dry m |k produced.

Thi s has been a standard practice utilized by the
i ndustry and previously used by the California Departnent
of Food and Agriculture in their cost accounting for dairy
pl ants.

| had al so used this nethodol ogy in previous
projects, but | found that in sone cases it can produce

m sl eading results. For exanple, a butter-powder plant
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that brings in mlk, but may sell a considerabl e anount of
ski mor condensed m |k, has not incurred nmuch of the costs
of final drying. The pounds of conponents are the sane,
but you are now allocating a | ower proportion of the final
costs to the butter and powder that was produced and too
much to skim and condensed.

In the 2019 project, | enployed a second wei ghting
factor based on the degree of transformation of the
product. Products like skimmlk are lightly transforned
while fully dried and bagged powder has incurred
additional utility, |abor, packaging, etcetera, costs.

Thi s additional nmethodology fully accounts for the
total costs in the plant, but, ceteris paribus, nore costs
are placed on powder than butter, and nmuch | ess on the
skimm | k sold.

After the 2019 study was published, | heard from
many folks in the industry that they were concerned about
t he new met hodol ogy and were not yet confortable with its
use.

For the 2022 study, | have since gone back to the
previ ous net hodol ogy using the pounds of conmponents as the
all ocation factor and not the degree of transformation.

Al though | stand by the concept of further accounting for
t he degree of activity needed to produce a product, |
believe that the industry needs to be confortable with the
nmet hodol ogy used.

Tabl e 1 shows the wei ghted average product costs
fromthe 2006 study, the 2019 data, and the 2022 pl ant
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data. | won't go through all of those data in the cells,
but it can be seen in the -- in the exhibit.

And | w Il just acknow edge that | have al so
i ncl uded two columms that show a percentage change from
the 2022 data in conparison to the 2006 data as well as
2019 data in conparison to the 2006 dat a.

Table 1, that | just referenced, sunmarizes these
costs fromthe years 2006, '19, and '22. The table also
provi des the current Make Al |l owances whi ch were | ast
updat ed i n 2008.

(bservations: The sanple nmatters. In the 2019
data, there were 27 nonfat dry m |k plants who had
participated, while in the 2022 data there were only 15.
However, the average pounds of product per plant was much
| arger and the total pounds of product reported for 2022
was slightly nore than the previous study.

The 2022 data sanpl e included 18 cheddar cheese
plants versus 10 in the 2019 data. Like the nonfat dry
mlk plants, they were al so nmuch | arger average size and
represented a significant proportion of the NDPSR vol une.

The butter data are the nost puzzling for ne.

Al t hough the nunber of participating plants are simlar
(13 versus 12 in the 2019 data) and the total vol une of
butter represented is simlar between the two years, the
plants participating are significantly different.

The 2022 data represent both |arger plants and
smal |l er ones conpared wth the 2019 data where the size

was nore honogeneous. | believe that the different sanple
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I's nost responsible for the very different results.

Li ke the butter plants, dry whey processing had a
simlar nunber of operations in the sanple. Eight plants
were included in the 2019 data and nine with 2022 dat a,
but the volune was al nost 50% greater with the nost recent
sanpl e.

There may be a variety of reasons why the sanple
matters and we see such variations across the plants in
the studies. New autonation technol ogy has becone
avai |l abl e, which can reduce | abor costs, and there is
consi derable variation in per unit utility costs across
plants. Further, larger multi-plant firns may have i nput
pur chasi ng cost advantages that smaller single-plant firns
do not.

Pl ant ownershi p m ght possibly suggest different
objectives for firms. |In a commodity-based industry,
proprietary firms can only inprove their profit margin by
reduci ng supply chain and processing costs.

Cooperativel y-owned plants certainly strive for profit for
their nenbers, but assuring a hone for nenber mlk may be
an even stronger objective which could [imt plant

I nvest nent .

Because the sanple can nake a difference, it would
be best if plants were conpelled to participate. Ideally,
t he sanpl e woul d be conprised of all plants with
reportabl e product in the NDPSR. That way the price
di scovered in the survey for products would nost closely

correspond to the costs of transformation used in the
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Make Al | owance.

| woul d al so suggest that any paraneters in the
product price formulas, such as Make Al |l owances and yield
factors, have periodic assessnent to assure validity of
price announcenents.

It has been 15 years since the Make Al |l owances in
product price forrmulas were updated. It would be ny
opinion that this interval is too | ong between the
assessnent of processing costs. Per unit processing
costs, such as the costs of a thermof gas or a kil owatt
hour of electricity, have fluctuated over the intervening
years, but sonme costs, such as wages, have only increased.

To sonme extent, |abor used has been reduced by
substituting with automati on, and there have been energy
recapture technol ogi es enployed in plants that we didn't
see 15 years ago. Over that tine, total manufacturing
costs per pound have i ncreased.

There are safety relief nmechani sns in Federa
Orders that are only expected to be enpl oyed when the
systemisn't working properly. One of those is depooling
of mlk. Depooling can happen for various reasons, but
one of themis when processors routinely find that
obligations to pay the mnimnumprice for mlk is nore than
t hey can recover fromtheir product prices. This happens
when the Make Allowance is inadequate. The relief is to
opt out of regulation and pay what you can afford. W
have seen nmuch nore unregulated mlk in the | ast several

years.
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Table 1 shows that there are surprisingly uniform
i ncreases in the cost of processing fromthe 2006 data to
t he 2022 data of sonewhere around 65 to 70% across al
four products. An increase in the Make All owance
reflecting contenporary costs would do nuch to return
product price fornmulas to the functionality they had in
2008 when they were | ast updat ed.

MR, ROSENBAUM  Thank you.

Dr. Stephenson is now avail abl e for
Cross-exam nati on.

CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farmer Cooperative.
Dr. Stephenson, anything el se you need to read?
A. No, thank you.
Q Good.

Al right. So |ooking at your data, if surveys
are voluntary, and recogni zing that processors have
econom c incentive to effectuate a higher Make Al l owance,
in which direction would you expect the results to nove
under a mandatory audited survey, assum ng no change in
actual costs for packagi ng, natural gas, etcetera, so the
only change is the sanpling of participation and auditing?

A. | don't know how I could say, Marin. It could
very well be the case that we got the conplete census of
pl ants involved in NDPSR, evaluated their costs, and it
woul d be exactly the same as what we had here.

So | think that what you are hinting at or

r TALTY COURT REPORTERS, INC. 3435
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

inplying is that maybe there is a self-selection bias that
woul d say, well, if I think I have |ow costs, | don't want
to participate. |'mnot prepared to exanm ne the head of
peopl e to know whet her they would do that or not.

Q Do you find the distribution of costs have hi gher
or smaller variance than your earlier studies?

A. As stated in the testinony, it is clearly higher
than it was in earlier studies.

Q And is the distribution of costs uninodal or
bi rodal, and if you could explain in plain words what that
means?

A. In the past -- yeah, I'Il try ny best. Wen we
woul d see plants, there's always a range of costs, and
what you are tal king about, when you are tal king about
what does the distribution | ook Iike, a nornal
distribution would be thin at the tails, which would say
there would be very few plants at the very |ow cost or
very high cost, and nore of themtoward the center

What casual observation would tell nme from | ooking
at these plants nowis that we do see nore of a binodal
di stribution, which would say that plants tend to cluster
either toward the | ower or the higher end.

Q Do any plants in your sanple have costs of

production that's bel ow the current Make All owance | evel s?

A. We have sone that are very close. Very, very |ow
cost s.
Q Do any plants have costs of processing bel ow

Make Al l owances requested by Proposal 7 by National MIk
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Producers Federation?
A Yes.
Q You partitioned your data to | ow cost and high
cost plants.
What insights do you draw fromthe spread between

t hose two groups?

2023

A. It's alittle bit hard to say. There certainly is

a size elenment to plants in those two groups. You can see

that fromthe table, generally reported. But it's not
fair to characterize all small plants have high costs and
all big plants have | ow costs. W see sone very cost
conpetitive small plants.

Q And |I'm not sure whether you collected this
information. Do plants in the | ow cost category tend to
be nore recently constructed plants?

A. | don't have that information. And they could be
recently constructed or it may be an old structure that's
been vastly retrofitted.

Q Sur e.

So for the next question |I'mnot |ooking for a
nunber but just general conditions.

When do Make All owances becone stinulated? In
ot her words, when do they encourage further supply of
dairy products that is not driven by demand, but rather
ability to pass the reduction revenue to producers while
keepi ng stable and profitable profit nmargins?

A This is a conplex question, and |I'm not sure that

t hat can have a sinple answer.
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| f there were enough noney in a pool fromwhich to
take a substantial draw, it would encourage participation
of manufacturing plants, and you m ght then think, well,
we would like to build additional capacity as a result of
that. That depends on whether or not you do indeed have
that nmoney in the pool, and it also would nean, do we have
the m |k available to nanufacture those products.

So |l can't really say that. | nean, in general,
if you were going to be building a plant, regardl ess of
what your notives were in doing that, you have to procure
the mlk to get into the plant to nmake the products that
are there. That nmeans conpeting for it with other
operations. That neans paying prem uns, probably, that
hadn't exi sted before.

So it's a conplicated question that you have

asked.

Q O course. No. |I'mknown for that. So --

A | agree.

Q -- reading again fromthe final decision from
April 2nd, 1999, on page 16097, | have -- I'mgoing to be

boring a little. You have heard this sane set of
guestions that | asked our colleague Chris Wl f.

So in that final decision, AMS stated: "If the
Make Al |l owances are established at too | ow a | evel,
manuf acturers will fail to invest in plants and equi pnent
and reduced production capacity will result."

So | ooki ng back since 2006, so over 15 years,

16 years now, did we -- did we get to a point that our
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production capacity is insufficient to neet demand?

A. As an econom st, | would say, shane on you. You
are using the word demand as though it were a quantity.
It's a relationship between price and quantity.

Q Sure. Maybe | can restate.

Are we not inporting a higher share of cheese
consuned in the country?

A. | do think that our classified pricing system has
al l owed us to manufacture nore cheese products than woul d
have ot herw se been the case without a classified pricing
and pooling systemin place.

Q Did the delay in updating Make All owances distort
i nvestnent patterns for the last 15 years, or at |east the
| ast five, seven years, versus what they woul d have been
in a free unregul ated market ?

A It's conjecture, Marin. Wat | wll say is that |
do see plant capacity being built in places that really
don't care if the plant is pooled or not. So apparently
farms in the area are willing to supply mlk to plants
t hat are unregul at ed.

Q Wul d you agree or disagree with the statenent
that the negative consequences of setting Make Al |l owances
too low are not nerely as dire as setting Make Al |l owances
t oo hi gh?

A. | think that one of the problens we can have in a
Federal Order systemthat's establishing mninmumprices is
establishing a price that's too high. There is a relief

valve that's available in this system and, you know, that
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iIs to depool mlk if we get into that circunstance. In

ot her words, don't subject yourself to that mninmmprice
regul ati on that where you can't be profitable. Fluid
plants really can't pull that ejector cord, and that's the
danger, | think. So we don't want to set prices where

t hey woul d be above sone nythical P star. W want themto

be bel ow that point and let prem uns bring the marketpl ace

up there.
Q So given -- you nentioned Class | mlk, and the
primary function of the Federal Order is to be -- to

secure supply of beverage mlk. What criteria should be
consi dered when setting Make Allowances in life that the
primary purpose is to secure supply of beverage m | k?
A. Ckay. Could you just restate that? | want to
make sure that | amresponding to what | think you said.
Q Sure. Yeah. So you nentioned that depooling wll
occur if Make Al l owances are too low, if | amrestating
your words fairly.
But the purpose of the Federal Orders -- we may
consi der such functioning to be desirable, but at |east
t he | egal purpose of Federal Orders is not to nmake sure
everyone is pooled, but to make sure there is sufficient
supply of mlk for Cl ass |
So if that is the | egal purpose of Federal Orders,
how shoul d that influence the criteria we use to -- for
setting Make Al l owances?
A. Well, | don't have the nunbers off the top of ny

head, but | think that Class | utilization in the country
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Is sonething like 27% And you have to get down and

exanm ne that regionally. 1In sonme parts of the country, in
sone nonths of the year, it's nuch higher than that. In
other regions, it -- it could only aspire to get to 27% - -

Q Sur e.

A -- much | ower than that.

|f you take a ook at Class | relative to all mlk
in the country, not just the Federal Order regulated mlk,
it's probably nore like 18 or 19% So |I think there's
plenty of mlk available for Cass | needs.

Q So if the security of mlk for Class | was the
primary decision criteria in setting Make Al |l owances, it
woul d follow that maybe not even changi ng t hem woul d not
j eopardi ze security of Class I; wuuld that be a fair

concl usi on?

A Could you restate that again? | zoned out for a
second.
Q Let me try again. So if the primary criteria for

desi gni ng Federal Orders was naking sure there is
sufficient reserve supply of manufacturing mlk for
Class I, given that we are at 18% nati onwi de, or 27%in
the orders, do we even -- would we even need to increase
Make Al l owances to have that objective acconplished?

A. | think that we have plenty of m |k avail abl e.
The question becones one of hierarchy. Can we get it into
a fluid mlk plant with sone degree of ease when we want
and need it, or can it be pulled away or not nmde

available to that fluid mlk plant when it is needed? So
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that's one of the things | guess | would say.
Q | think nmy tinme is up.
| appreciate your answer on that.
| have a few questions that go a little bit
broader than the work you have conducted for -- on
Make Al l owances, and it is -- the reason | say that's the

2023

appropriate to ask you nowis because it's really just you

and Dr. WIf that are truly unbiased and di sinterested

about the outconmes of this hearing, so |I'mhere to | earn.

And -- and | wanted to ask you about the concept

of disorderly marketing. | was reading recently when

Suprene Court Justice Potter Stewart in 1964 was asked to

describe his test for obscenity, he responded, "I know it

when | see it." And sonehow we | anded with the sane

inplicit definition here, that you can point to sonething

and say that it's disorderly marketing, but al nost
everybody struggles to define it.

Wuld you like to try?

A. | absolutely would not. It is a termthat's been

used extensively, and it is a termthat we have in

literature and history for Federal M|k Marketing O ders.

And | do think that, you know, whether you care to make a

j oke about it or not, disorderly marketing is one of those

t hings that we do seemto know when we see it. But if you

could list criteria A, B, C, or D, | think that everyone

in this room including the good folks fromAMS, woul d
have a hard tine doing that.

Q Wuld -- if the changes to regulations disturb
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ri sk managenent practices, would that fit your

under st andi ng of disorderly marketing?

A. | f the changes to --

Q Federal Order regul ations --

A Yeah.

Q -- disturb risk nmanagenent practices, by producers
or processors, would that be -- would that fit your
under st andi ng of disorderly marketing?

A. This is probably going to wound you to hear ne say
this, but, no, I don't think it would be. [|'mnot sure
t hat hedgers or specul ators should be first and forenost
in the mnds of Federal M|k Marketing Order personnel.
That's not what they're here to -- to do in ny
under st andi ng.

Q So now everybody knows that | didn't have a chance
to prep this witness, so it's a true arnmis |length
guesti on.

Ckay. So | wanted to ask a little bit about the
circularity or the lack of circularity when it cones to
pricing cheese and the National Dairy Product Sales
Report.

Wul d you agree that the weekly report, the
National Dairy Product Sal es Report, does not capture all
of cheese, dry whey powder, and butter?

A. That it does not capture that.

Q Yes.

A It -- the National -- the NDPSR is all about those
products.
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Q But of -- would -- does -- does the vol une of
cheddar cheese, 40-pound bl ock and the 500- pound barrels,
reported in NDPSR correspond to the total volunme of those

products sold that week nationally?

A. Well, you know, let ne use an analogy. | feel as
t hough | have got a fever. | go to ny physician, and he
says, well, let me check. You know, he could check on ny

forehead; he could check in ny ear; he could check under
nmy tongue, ny arnpit, other places. And he woul d get
different readings. And so he would say, perhaps, you
know, is this representative of whether you have a fever
or not?

| f you understand the relationship between where
the nmeasure is being taken and its inpact in the
mar ket pl ace, | believe it's valid.

So the question nay be, do 40-pound bl ocks
represent a valid nmetric or benchmark for whether or not

mar ket prices are being noved in the country. To the

extent that we have a great deal of cheese volune -- as |
understand it, | don't buy or sell cheese -- is priced off
of blocks, |I would say, yes, we have that. But can we get

to a point where we worry about whether or not it's a

val id nmeasurenment? | suppose so. W got to that point
with the M nnesota-Wsconsin price discovery mechani sm

We didn't have enough Grade B mlk in that area to fee
confortable that it was representative of national markets
for mlKk.

So | don't think we're at that point now with
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t hose products, but always worth exam ning that and
| ooking at it in nore detail. | haven't done that here.

Q Sure. So the reason | ask is, to increase
Make Al l owances to say that the cost should be passed
upstreamto dairy producers, but in the -- one of the
cl assi cal explanations for why that's necessary is the
circularity. |If | charge ny buyers nore for 40-pound
bl ocks, | would have to report it to NDPSR, so | cannot
really increase ny revenue relative to ny obligations, to
the pool, if I'"'ma privately held pool ed cheese naker.

However, if the -- if there are a nunber of ways
that | can quote/unquote escape reporting to NDPSR, by
forward pricing, having reduced fat, being Halal, or other
ways, that circularity is broken, and then | think it's a
| egiti mte question why wouldn't increased costs in
manuf act uri ng of various cheeses not be passed to buyers
of that cheese rather than upstreamto producers.

That's -- would you like to opine on that?

A. Well, | think that there are many ways in which,
you know, you need to consider an answer for that kind of
question. NDPSR reports a single price every week for
butter, for whey, for whatever it mght be. | doubt --
| ve never been privy to see it -- but | doubt that every
survey respondent from NDPSR reported that exact sane
price. |I'msure there's a distribution of those prices.
Every plant does not have a Make Al l owance t hat
corresponds to one that's in the fornmula. There is, as |

have reported, a distribution of those things.
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I f you have a hi gher cost of production than the
Make Al l owance in the fornmula, | hope over the long run
that you are actually getting a higher price for the
product that you are selling that's included in the NDPSR
O herw se, you're probably not nmeking noney.
Q Ri ght .

| have a few questions that address other topics

in scope of this hearing, and again, | understand you're
not here and you would not -- never support one proposal
or another. |'mhoping that you can help us think in a

deeper way about these topics.

One of the questions is whether barrels should be
i ncl uded in calculations of the nonthly announced cheese
price, and if yes, then to which extent they should be
wei ght ed.

What are -- what is a useful way to think about
t hat issue?

A. Well, | mght go back to sonme of ny just earlier
comments, you know, and to ask whether or not we're
getting representative val ues about how t he market has
noved with 40-pound bl ock cheddar prices. M guess would
be that if we weren't inclusive of these val ues, of barrel
val ues in the NDPSR, that we would probably find that the
pricing woul d happen rather quickly that they nove to, you
know, pricing off the blocks as well. [|'d be surprised if
that didn't happen.

Q So to make sure | understood you, you believe that

if barrels are renoved fromthe survey, that the pricing
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of barrel cheese would be placed on bl ocks?

A. That would be ny -- again, Marin, | have never
sold a barrel of cheese in ny life.

Q And it shows.

A But | -- | have certainly worked in the industry
for a fairly long period of tine, and -- and | have cone
to believe that the markets will express thensel ves one

way or another. And if those barrel markets want to be
able to protect thenselves against price novenents or
offer their custoners such protection, then they are going
to need a neans of doing that, and they could probably do
that nore easily through a 40-pound bl ock associ ati on.

Q Thank you, Mark

My last question is truly open ended. W are --
we find ourselves here 15 or plus years since the |ast
hearing. Inportance of fluid mlk in our sector is |ower
than it has been in the past, and you said yourself it's
27% now.

Overall, as the inportance of fluid mlk decline,
how shoul d that gui de the deci sions regardi ng mai ntenance
of Federal Orders or nodification of -- is there a generic
or Iike sonme deep principle that you woul d suggest ?

A. Your hands are tied until you have substanti al
change from Congressional authorization as to what you
actually can do and what you can | ook at and possibly
change.

Wthin the confines of the hearing systemthat we

have today and what's possible to do, we can tweak at the
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edges. | don't think we can nake the changes that are

per haps radi cal enough to address all of the things that

m ght be wong with the dairy industry.

And | m ght question whether we need to. You
know, the markets have found a way to express thensel ves
and survive. It is not ideal, and we can probably inprove
that. But that doesn't nean that, you know, we need to
try to ask what we can't possibly do at this point in
time.

DR. BQZI C. Thank you very much.

THE COURT: Further exam nation of this w tness?
G her than AMS | neant.

Seei ng none, AMNS.

M5. HANCOCK: Your Honor, can we take just a
couple mnute break so we can check our -- do a touch base
real ly quick?

THE COURT: Yes. Let's take five mnutes. Cone
back at 4:15.

(Wher eupon, a break was taken.)
THE COURT: On the record.
CRCSS- EXAM NATI ON

BY Ms. HANCOCK:

Q Good afternoon, Dr. Stephenson.

A Good afternoon.

Q Do you have Exhibit 178 in front of you?

A | do.

Q And | want to start off with |looking at -- can we
turn to Appendi x A which starts on page 167
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A Yes.

Q s this the conmputer survey that you used for the
2023 survey?

A Yes.

Q We bounce around on dates depending on when it was

taken and when it was published, so --

A. Yes. Forgive ne.
Q Did you use this for the 2019 survey as wel | ?
A. The sanme set of questions but in a different

application.

Q Ckay. Didit performthe sane way where it was a
smart program where if you answered that you produced
cheese, it would answer questions specific to cheese?

A Yes.

Q You just changed applications, but otherw se it
functioned the sanme?

A. | did. The advantage to doing this is that it
coul d be updated much nore easily and didn't have to worry
about the operating systemthat people were using.

Q Ckay. And so this Exhibit A (sic) is just you
logging in as if you were going to be taking the survey,
and then you conduct -- you just did screenshots of each
one of the question pages?

A That's correct. There would be a few screens that
did not show up here sinply because of the exanple |
pi cked, you know. So, for exanple, | think this is a
cheese one, and you wouldn't see nonfat dry m |k questions

showi ng up here.
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Q Ckay. How did you -- so did you send an e- mai
invite out to the industry and invite themto participate,
or how did the request to participate happen?

A. The request went out primarily as an invitation
fromIDFA to their nmenbers, and we had responses from
people and followup fromthere. So it happened, | think,
a bit nore organically, and it was -- it was done fairly
quickly this tinme around as opposed to the |onger tine
period it took fromthe 2021 project.

Q Ckay. And when you say "2021," that's the one
that you started in 20197

A Yes. The 2019 dat a.

Q Ckay. So -- so the one that went out in -- that
is the | DFA-sponsored survey that went out to | DFA
nmenber shi p, did you go beyond the nenbership for | DFA?

A | -- all were broadly invited. | can't tel
whet her everybody was invited. They could have possibly
been. But whether they were | DFA nenbers or not, | would
wel cone themto participation in this. So there was no
excl usion that was done.

Q Okay. And did you also invite fol ks who were not
| DFA nmenbers but who had participated in the 2019 survey?

A. There were fol ks who had declined to participate
this tinme around, but were aware that this survey was

bei ng conduct ed.

Q Ckay. So there were -- other than the -- were
t here anybody who -- were there any entities who were
not -- or I'msorry -- were there any entities who
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participated in the 2019 survey that were not invited into
t he 2023 survey?

A. | -- not invited is a strong word, very strong
phrase. Everybody that had a product that was qualified
under NDPSR was invited to participate in this. But there
were fol ks who participated the first time with the 2019
data that didn't participate this time around, and vice
versa. There was overlap. W did have plants that
participated in both efforts.

Q And did you try and estinmate the percentages that
over |l apped and the percentages that did not participate?

A Yes. | do have that. There were -- | can't
remenber now -- | think 55 plant product observations, and
| believe there were 16 or 17 that were overlapping. So
what ever that percentage is.

Q Ckay. | just want to nmake sure |I'm cl ear because
| have tal ked about a couple of different dates?

When you say there are 55 plant product
observations, is that for the 2023 survey?

A Yes.

Q And when you say 15 to 16 overl apped, you nean 15
to 16 of those plant product observations overlapped with
the two thousand --

They participated in both.

In the 2019 survey as wel | ?

> O >

Yes.
Q Ckay. And so do you know how many pl ant product

observations there were in the 2019 survey?
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A. | would have to go back and | ook. | was going to
say 57 or 58. It was simlar but alittle bit nore in the
earlier one.

Q Ckay. Was it surprising that only 15 to 16
over |l apped between the two?

A | had hoped for greater overlap -- |I nean, for
nore participation, but | understand differences that we
see soneti nes.

In the 2019 data coll ection, we had plants that |
expected woul d participate, but for whatever reasons, they
didn"t. Now, many tinmes that gets down to we're just
sl ammed, you know, we're doing our annual neetings or, you
know, we have sonething else going on, it's too much, and
you need to wap this up pretty quickly, we didn't have
time to do it.

| also had sonme fol ks who have called to ask after
t he survey was done and conpl eted, could we participate
now? And the truth is, after the report was done,
didn't want to have nultiple versions of the report
ci rcul ati ng.

Q Okay. That's fair.

And you had said that the 2023 survey was open for
a shorter period of tine. Could you quantify that for ne
just to put it in context?

A Vell, | -- yes. | -- 1| needed to conplete this
before we had this hearing and to have people have plenty
of tinme to view the outconmes, you know, of this, so | --

felt as though this was sonething that needed to be done

TALTY COURT REPORTERS, INC. 3452
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 12, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

fairly soon. | don't renenber exactly how many open days
we had, but it was sonmething like two nonths worth of data
collection time period.

So could you get this done in a two-nonth tine
period? For nost plants, if you have a good data
managenent system sonething where you can pull this off,
| estimate that it will take a full day to collect and
summari ze the information. It may be a bit nore if you
are distant fromthe plant and need to contact and work
with a plant nmanager to get sonme of the data questions
that are being requested here.

Q And when you did the 2019 survey, how | ong was
t hat survey open?

A. That was open for a nuch |onger period of tinme. |
woul d say, | don't know, four or five nonths.

Q And is there an ideal tinefrane that a study
would -- a survey like this would be open to capture
maxi mum r esponse”?

A " mnot aware that there is, and to sone extent,
|"'m probably guilty of the sanme kind of thing, under

circunstances, that if ny time limt is a long tine out, |

don't get started on it until it's pretty close to the
time limt.
Q |"mguilty of the sane.
And then did you have -- in the 2019 survey that

was published in 2021, did you have nultiple versions of
that one with updated data or did you just publish that

i nformati on once?
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A. That information, |'mnot aware that it canme out
at all. | did have earlier results, you know, that | was
| ooking at. But | have |earned over the years to try very
hard to not get sonething out that says prelimnary draft,
you know, not for reproduction, because it wll surely
find its way out, and you may have slightly different
nunbers, and then you have to explain why they | ook a
little different.

Q Were there any material differences in any of
those earlier iterations of the 2019 survey?

A. No, not really. It was nostly the addition of,
you know, plant nmenbers that got data in a little bit
| ater but, you know, were still included.

Q Ckay. And then do you know, when you say 55 pl ant
product observations, do you know what percentage that
makes up of the total mlk production or the total plants
that are available to provide data responses?

A | would have to take a look. | don't recall
exactly. On the last data collection that was done of the
2022 data, the volunme of product in there, | think
responded to that question earlier, that it was a
substantial volunme of the total reported to NASS of all
pl ants for those products.

Q | think that you, if | recall correctly, | thought
you said it was about 50% of the total vol une?

A. O cheese and whey, roughly. And 75 to 80% I
bel i eve of the butter and nonfat vol une.

Q But of the nunber of plants, you don't know what
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percentage that nakes up?

A | could | ook and see, but | don't have that on the
top of ny head.

Q Okay. That's fair.

Ckay. | just want to take a |l ook at how this
survey worked. So |I'mon page -- I'mjust going to start
at page 18 and hopefully just nove through these pretty
qui ckl y.

So you do collect identifiable information from
the participants, but you just let themknow that it's
going to be confidential information?

A. Absol utely. Yes.

Q And that's both for the 2019 survey and the 2023
survey?

A. That's correct. In all cases, I'm-- | won't
accept data if there's not a contact person identified and
contact information on there. On the right-hand side of
t hat page 18 screenshot, you can see that there is a
particul ar plant exanple shown, but one contact person
could enter as many plants as they wanted to. So they

coul d be responsible for four or six or eight or one

pl ant .

Q So that -- that brings up a good question. So do
you fill this out -- if a responder was filling this out,
do they fill one survey out per plant?

A Yes.

Q And so if they were operating four manufacturing

plants, they would fill this out four tinmes?
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A. That's correct. The only information that is
static, if that's the case, is the left-hand side of that

page 18 screenshot.

Q s that based on the log-in that they get when
they first log in, that's automatically popul at ed?

A It's not populated. They have to enter it, but
that's required, yes. They have a user nane and -- and a

password. And that user nanme and password then provides
t hem access to all of the data that they have entered.

Q And so when you give the total of the nunber of 55
pl ant product observations, do you know how nmany total
entities responded to the survey?

A. | do. | believe that was actually in the report.
| want to say that it was 15 total plants. But |I'msorry,
| didn't ook at this to refresh ny nenory, and | probably
shoul d have.

What's the observation -- so just as an exanple
here, on page 10 of Exhibit 178, it indicates that in the
2021 study, which would have been the 2019 data, there
were 27 nonfat dry mlk plants, while in the 2023 study
there were only 15.

Q Ckay.

A. And so you can see what that was for the
addi ti onal products that were there.

Q Ckay. Sorry, | should --

A And for the next few paragraphs --

Q Sorry. (Go ahead.
A

| ' m done.
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Q Ch, okay. | was going to say, sorry | didn't -- |
didn't catch that the first tinme through, or maybe in the
context of what |'m asking now.

And so it |looks like you had nore plants that
responded in the USDA study than in the | DFA study?

A | did, yes. There were larger plants in the |IDFA
study and on -- in general, but slightly fewer plants.

Q Ckay. And so then in the -- is it fair to say
then in the | DFA study, it was snaller plants and fewer
entities?

A. In the | DFA study, smaller plants? No, they were,
in general, l|larger plants.

Q Ch, | thought we were tal king about the 2019 when
you said they were | arger plants?

A. Ch. No, | -- when you said the | DFA study, |
t hought you were tal king about the 2022 data. So let's be
cl ear about that.

Q Let's tal k about the date. So on the 2021 study

that -- for the survey that was conducted in 2019 --
A Yep.
Q -- that is -- you had 27 plants that responded?
A That's correct.
Q Ckay. And then in the --
A. Nonfat dry m | k.
Q O the nonfat dry mlk plants.

And then in 2023, you said there were 157

>

That's correct.
Q And was the 2023 study that you said that there
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were larger -- larger plants --
A Correct.
Q -- who responded?

Ckay. So if we go into the data, if we go to
page 19, this is where you select the products for each
pl ant that would be -- that would be produced at that
plant; is that right?

A That's correct.

Q Ckay. Did you have a way to verify if you
recei ved responses froman entity for all of the plants
that they were respondi ng on behal f of?

A. "' mnot sure | understand the question. The
person on the first page, the contact person, would be
responsi ble for the data in each of the plants that they
are responding to. W did have a couple of organi zations
that had two people that responded for different plants.
So one person responded for, say, plant A and B and
anot her person responded for plant F and G

Q Ckay. M question is if you had an entity that
was respondi ng and they provided responses for three of
their plants, but you knew that they had four, is that one
of the data points that you would evaluate to foll ow up
on?

A. No. It would -- if they didn't offer data for a
particular plant, | would not have call ed and asked them
wel |, what about, you know, this plant, don't you still
have that plant? | wouldn't have done that, no.

Q You just would have anal yzed the data that they
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had provi ded and not worried about the one that they
didn't?

A That's correct.

Q Ckay. And then on page 20, in this exanple that
you were going through, this is providing sone information
about cheddar cheese production at this hypothetical
plant; is that right?

A Correct.

Q And so this information is popul ated specific to
informati on pertaining to the cheddar cheese production?

A Correct.

Q And you have an exanple of a pull-down there under
t he package size for 40-pound bl ock of cheddar, and then
the volune there is a nunber that can be popul ated by
whoever is filling in the fornf

A Correct.

Q And then does that automatically popul ate the
monthly totals or is that something that's added --

A. No, the nonthly are all entered -- the gray boxes
at the bottom are being calculated on the fly.

Just to give you an exanple on the package size,
"' monly show ng 40-pound bl ocks there, but on the second
box down, or even the fourth box, it wouldn't matter what,
t hey coul d have al so identified 640-pound bl ocks at that
sanme plant or 500-pound barrels or sonething else. So it
was still a cheddar cheese product but different package
sizes. That would cue ne to be asking different package

cost questions later on in the survey.
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Q And at the top there the instruction says,
“Provi de your data for cal endar year 2022." That's the
period you collected fromeveryone regardl ess of whet her
they were on a cal endar year reporting or a fiscal year
reporting?

A. No. That's just this particular exanple. If you
go back to page 18, where it says, "Wat do you want to
do?" If you wanted to add a plant -- and you don't see
that on here, but the pull-down nenu woul d have "add a

plant,” then it would al so open up additional boxes down
there that woul d say "select the 12 consecutive cal endar
nmont hs that you want to report data for." So in this
exanple, | chose a cal endar year, but, you know, it could
have been Novenber through Cctober.

Q And -- and did you provide any gui dance to the
survey responders as to what tinme period they should be
| ooki ng at?

A | asked themto do the npbst recent consecutive
12 nonths that they can report. |If it's a cal endar year
where they have maybe summary data available or a fiscal
year that they may have sone 12-nonth summary data
available, it could be easier for themto pull that off,
and that's okay with ne. But | didn't want themto go
back two or three years and be providing ne data, just the
consecutive 12-nonth tinme period.

And the reason | asked for nonthly data on sone

things is because | also want to get an idea about just

how seasonally this plant is operating because that can
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gi ve you sone idea about why costs may differ

Q And why didn't you just use a cal endar year for
everyone so that you could conpare everybody on the exact
sanme nont hs?

A. | didn't do that because -- this goes back to when
| first started doing the conputer entry forns. Easy
enough for ne to allow 12 consecutive nonths of -- that
woul d be easiest for participants. Since it is voluntary,
| don't want to create additional |abor and work for
sonebody. |If they can grab data that's already summari zed
for a fiscal year, then use that data.

Q Uh-huh. | don't knowif it matters. |'mjust
curious, if they were providing nonthly data, would it --
does it matter if they are |ooking at --

A They don't provide nonthly data for everything.
Sone things they are providing annual data for. So that
was the only reason -- | nean, this was just -- ny
interaction with industry folks at the time |I did the
first conputer program we did a |ot of debugging and, you
know, beta versions, alpha versions, and finally the final
product of that. And we had plants that said, well, it
woul d be easier if it was our fiscal year data, which does
not coincide with the cal endar year.

Q And do you know what the data ranges that you
captured anongst the sanple size that you have for your 23
surveys, neaning what's the earliest nonth that was
captured and the latest nonth that was captured?

A. Yes. There were | think only two plants that did
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not have cal endar year for 2022, and their fiscal year was
one nonth different or maybe two nonths difference. So it
was a huge overlap with cal endar year.

Q Ckay.

A And by the way, that has been different in the
past. 1In the past, |like the 2006 data, | believe, we had
atine period that stretched over quite a |ong period of
time. And that was also true for that 2019 data. There
was quite a range of plants, you know, the tine period
t hey entered data.

Q So that was going to be ny next question. Wat's
the tine period that you used then for the 2019 survey?

A | used all of the data that were submtted at that
time. The bul k of observations, the big bulk of themfel
within the 2019 cal endar year, and that's why |I'm
characterizing it as 2019 dat a.

Q Ckay. So the bulk of it fell within cal endar year
2019. Did you allowthem-- was it the sane nethodol ogy
that you used here, that you allowed themto pick the tine
period that they wanted to report?

A Yes.

Q Ckay. And -- and you were able, based on the data
you did review, you were able to see seasonal changes and
di fferences?

A. There are sone seasonal differences. Sone plants
operate much nore seasonally than others do.

Q And whi ch product m xes are nost affected by those

seasonal differences?
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A. Of the top of nmy head, | -- | can think nore
about individual plants than |I can product categories.
shoul d have | ooked at that, but | didn't. | would
conjecture -- and it's only conjecture -- that it would
probably be butter and powder operations rather than
cheese, al though cheese has a very | arge seasona
conponent as wel | .

Q Ckay. And then if we |look at the next page on
page 21.

This is you capturing what are the ingredients
that are being purchased and brought into the plant; is
that right?

A That's correct.

Q So this is where you can capture if there's any
addi tional ingredients that have been brought into the
plant in addition to what they have had for raw m | k?

A. Yes. Dairy ingredients anyway.

Q Dairy ingredients. You capture other costs on

ot her pages?

A Yes.
Q If I"'m-- | should have said this earlier, but if
| ook across the top, there's tabs. |Is that where they

click on those tabs, and they advance through the next

category of information you are collecting?

A. Yes. And | -- they are supposed to nove fromleft

to right across there. So in other words, fill out the
contact information conpletely before you go on to

products, and products before volunes, and so forth.
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Q Is it |ike TurboTax where you click next and it
just noves on to the next screen?

A. It's |like TurboTax but not debugged quite as
conpletely. This was put out rather quickly to, you know,
be able to get this done in tine. And we found that
people that can't help but peeking ahead al so required ne
to go back in and del ete screen data, you know, because
they were entering tw ce.

Q Ckay. If you -- if sonebody was filling it out
and they didn't have information on one page, but they did
peek ahead and they had sone information to enter on the
next pages, would it let them go past one page to get to
t he next?

A. It didin this current version. But then, you
know, invariably, the product would hang right there and
stop. It wouldn't et themgo on. Not by ny construct,
but, you know, that was just the way that the plant -- or
t he program was operating. And | would get a call and
they would say, | can't get past this screen, can you help
me. And then | would go in and | ook, and | coul d see
where they had junped ahead. You know, they wanted to
| ook and see what was com ng up here on the next screen.

Q And -- and then you nentioned that in sone
instances it resulted in duplication of nunbers. How did
t hat happen?

A Well, it happened because, you know, when -- this
saves data as you nove fromone screen to the next, and if

you junped ahead without entering anything in the screen,
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then that effectively was a screen full of no data, and

t hat got captured. And when they went back, they nmay have
entered data, and now we had two screens, you know, one

wi th sone data and one wi thout, and then the program was
confused at that point in tinme when it should have only
had one screen and it stopped.

Q At the end of each person's survey, when it's sent
over to you, do you get one sumrary report for each plant?

A. No. What | do at that point intinmeis | wll go
t hrough the data and | ook at it and assure nyself that the
data are conplete, that they are filled out, that | don't
have questions for it -- or for the entries. And when I'm
satisfied that that's the case, then | can begin to run
t he summari es.

Q And on this ingredient page, you are not -- are
you col l ecting actual cost for the acquisition of those
product s?

A. No costs at all for ingredients, whether it is raw
mlk or, say, nonfat or condensed or anything else. No,
no costs for that. | only want to know t he cost of
transform ng those dairy ingredients into the fina
pr oduct .

Q Ckay. You just wanted to take into account any
addi ti onal volunmes so that you knew if your nunbers on the
raw m |k were being distorted in any way?

A That's precisely right. There were sone questions
t hat had been asked about nass bal ance, and this is one of

t he pages that hel ps collect that data for nass bal ance.
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Q Ckay. And then we go on to the next page. You
have col |l ected sonme utility costs fromthe responder as
wel | ?

A Uh- huh.  Yes.

Q And this is, again, just popul ated based on they
sel ect what type of energy source they have, and then
it -- and then it asks questions according to that
specific energy source?

A. That's correct. You know, just as an exanple with
el ectricity, you could have one neter on the whole plant,
or maybe you have got six neters. |f you have got neters
that are specific to product lines, that's really hel pful
because it allocates that electricity use to a group of
products, and so I'mnot arbitrarily allocating at that
point in tine.

The other thing that | do is to give you the
opportunity to say whether this particular electric neter
is allocated to one of the products that you have got or a
group of products or is it unallocated. If it is
unal | ocated, then | do the allocation.

Q And how do you nmake that allocation?

A | make the allocation based on the pounds of
solids in the products.

So I'll refine this just a little bit further. |If
you had two neters in a plant that was nmaki ng cheese, and
you made two ki nds of cheese or three kinds of cheese or
sonething |like that, and you al so nade dry whey. Maybe

one neter is for the cheese side of the operation, and one
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neter goes for the whey drying operation side. That's
great. | now know what the electric use is for the whey
si de.

For the cheese side, | have to allocate it. And
it's not based across all your products, only the ones
that are accounted for here. So if you said, this is for
all of nmy cheese products, | then allocated by the pounds
of conponents in the cheese products.

Q What if they had cold storage on site, how woul d

you account for that?

A. Agai n, this would have been through the neter --
or the allocation on here. | specifically ask people not
to include costs of long-termstorage. |If it's cold

storage that's necessary for day-to-day operations of the
plant, then that's a |legiti mte expense.

Q Ckay. And so if they would have sel ected the
al l ocation on the drop box that would have allocated it,
woul d there have been anot her columm that opened up for
themto provide |ike a percentage of allocation of the
total utility for that nonth toward the production at that
pl ant ?

A No. They coul d have done that by addi ng yet
another meter in here, and they could have allocated that,
but that woul d have been instructions that nost people
woul dn't have had. And, you know, so it could be done; it
probably wasn't done.

Q Ckay. |If you had another opportunity, it's

anot her | evel of detail you could include at another tine?
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A. It is a very valid idea, yes.

Q That's just the first one | have had. Thanks.

A | doubt that.

Q Ckay. So then let's turn to the next page on job
function -- or it says "Job Function" at the top. This is
the "Labor" tab. And tell ne what you are trying to
capture here.

A |"mtrying to capture the total payroll, which is
salary and benefits and so forth. And in npbst cases
plants w Il have sone ideas about job functions for
those -- there are few plants that basically just have
unal | ocated | abor, and they give ne one particul ar nunber
out here. But that -- that's very few operations that do
that. Mst of thembreak this down to sone degree.

So, for exanple, if | get hard cheese processing
that's shown up here as $80,000, all of that will go to
cheese and none of that would go to whey.

Q Ckay. And this is just left for whoever is
filling in this formto nmake the allocation or
determ nati on of how nmuch of the labor in their plant is
attributed to the -- to the -- | guess the production of
t hese itens?

A. Again, when | first began doi ng the conputer
program or even the paper surveys for that natter,
working closely with plants, a variety of plants, this was
the way that human resource nmanagenent quite often kept
the data for the different centers within the plant. And
that's why all of these are here. They don't have to fill
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out all of themif they don't have data for it. But if
they do, any allocation that they can do helps nme to get a
better nunber for the products thensel ves.

Q And if they don't know where to put it, they can

put it in either |aboratory or the general plant |abor

cat egory?
A. That's correct.
Q And -- and | think, if -- are these the

instructions on the right where it has the three small
par agr aphs there?

A Yes.

Q And so the other pages where it doesn't have
instructions, those are just sonewhat self-explanatory,
and you just let them--

A. | " m hopi ng so.

Q You are hoping they are just going to understand
t heir nunbers well enough?

A. In sone cases there are pop-up hel p screens that
show up that aren't on this exanple here. So when you get
toward the | ast screen on here where we are, you know
| ooki ng at the C&E kinds of things, when it's asking for
mar ket val ue of assets, if your nouse hovers over that box
at all, then it pops up a fairly large help screen that
tries to describe what |I'm | ooking for when |I'm doi ng
that, or when |I'm asking for depreciation, you know, it
says, | don't want taxable depreciation, |I'mlooking for
an econom ¢ depreciation, and | describe what that neans.

Q Ckay. And is the difference between your decision
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to put sonething enbedded on the page as opposed to a
pop-up, is the difference there just how much you had to
wite about it and whether it was always going to be
necessary for the instruction?

A. Yeah. | nean, so, for exanple, on page 23 here
where we're | ooking at job functions, this is a general
description of all of the job functions. For sone of
these things, as | have just talked to you about in that
page 26 screenshot, there are specific directions for |ine
i tens.

Q Ckay. And so if | just look -- so you have asked
for the total payroll anount, which includes wages or
sal ary, benefits, FICA etcetera. So you just want to
know what's your total, all-in, sunk cost for |abor in

each of those categories?

A Correct. | used to ask for that to be broken out,
you know, by wages and -- or salaries, and then the
benefits and a few other things. But, again, | found that

what | was really interested in was the total cost, you
know, for a worker, and there was no reason to ask people
for that additional |evel of detail.

Q And then the next paragraph asks for information
about -- and just lets people know, you don't have to
enter data for specific product areas, if they don't have
it handy to them that you wll do that allocation for
themif they don't provide that breakdown?

A Correct.

Q Ckay. And then -- and that's just based on your
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know edge of the -- of the processing responsibilities

going into each product?

A. No. If you take a couple of exanples that are
given there, like | aboratory, the |aboratory is going to
be used probably for -- across all products in the plant.

So I'mgoing to allocate a portion of those | aboratory
wor ker costs to the cheese products, to the whey products,
to, you know, whatever else that plant is producing. And
| do that, again, through the pounds of conponents.

Q And | think you had said earlier, but I want to
make sure | understand. So you collected data about all
of the products that they produced at the plant, so that
you coul d estimate out when you were doing these
al l ocations how nuch to assign to the four categories that
you were focusing on for the survey?

A Correct.

Q Ckay. And so --

A. That is the sane way that California -- CDFA had
done it.

Q And is that the sane way that you did it in 20197

A Not on the initial report. | have since gone back
and recal cul ated. But, you know, only for the purposes of
being able to say, here's a consistent conparison between,
you know, the 2006, 2019, and 2023 dat a.

Q And did --

A 2022 dat a.

Q -- you have enough data inputs fromthe 2019

survey to do the sane apples to apples allocation that you
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did in 20237

A Oh, sure. In fact, | had alittle bit nore of the
pl ant product observations there.

Q And -- okay. And so -- so if soneone were to have
| abor for mai ntenance, for exanple, at the plant, and they
produced both, you know, powder and cream how would you
nmake that allocation for maintenance, for exanple?

A. | f those were the only two products fromthe
pl ant, then depending on the pounds of products in there,

t he pounds of conponents in the cream and the pounds of
conponents in the nonfat dry mlk, they would have been
all ocated that way.

And that's a very good exanple of where | think
t he useful ness of the transformati on weighting cones in to
play. |If you are only selling creamrather than churning
butter and packaging it there, then your -- | think the
termwas used yesterday, there's a pretty light touch on
the stainless steel for the product going through in
cream so very little cost associated with that.

Q And do you take into account the age of any of the
equi pnment or the plant in any of those factorings?

A In the question that's asked about depreciation,
or even in the market val ue of plant assets, yes.

Q Ckay. Let's |l ook at page 24.

And this is where we're looking at -- you're
collecting informati on about the ingredients that were
used to nmake, in this exanple, it |ooks |like you are

maki ng cheddar ?
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A Yes.

Q And, again, this is just information that they
woul d popul at e based on whatever estimates that they have
toinclude in -- in the response survey?

A. That's correct. And, you know, this is, again,
one of those cases that differs a little bit fromthe CDFA
net hodol ogy, because here |I'm asking you to kind of build
up how much product is used in a culture vat, for exanple,
and what the costs of those units are. Then, you know,
how many vats can you nmake out of that culture tank and
what are the other ingredients that are going into that.
And so, you know, we build it up. And down at the bottom
they can get a -- a visual tab on there as to what ny
cal cul ati on of ingredient cost per pound is. This is
non-dairy ingredient cost.

Q Ckay. And so as they are inputting data, they
have a real life update at the bottomthat's allow ng them
to see what their total ingredient cost per pound of
cheese is?

A. Yes. And it is the sanme with the packagi ng cast.

Q So if they didn't have the sane breakdown but they
knew what their total was, they could kind of
retrospectively build it out?

A. | f they | ooked at that and felt |ike, ooh, that's
a nunber | haven't seen before, then I woul d hope that
t hey woul d, you know, go back in to both their methodol ogy
and m ne and ask thensel ves why are these different.

Q Ckay. And then let's turn to the next page,
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page 25.

And this one |ooks like we're up to packagi ng, and
SO you are estimating costs based on the average of --
starts off with the average vol une produced in pounds; is
that right?

A Yes. | -- and that's per typical weight of a
bl ock of 40-pound cheddar cheese. It is not 40 pounds.

It is alnost always going to be a little bit nore.

Q Ckay. And so -- and so you are saying -- you are
having -- in this exanple is a 40.15-pound bl ock there
wth 32 inches of tape used; is that --

A. To seal the box, yes.

Q Ckay. And so -- and so you have tape, you have
stretch wap, and then the nunber of blocks that are
secured on a pallet so that you can cal cul ate the nunber
of pallets; is that right?

A. Wel |, the nunber of bl ocks that are on there.

That hel ps me get down to breaking down what the cost of a
pallet or the shrink wap to hold it on a pallet actually
is. | mean, it's a pretty small dollar value, but it's
accounted for in here.

Q And if they don't have these nunbers, they are
able to just leave it blank and nove forward?

A. | f you don't actually have it -- you know, so for
exanpl e, you m ght not use tape to seal a box, you m ght
| ose -- use glue to seal a box, and you can select that,
you know, later on to enter that instead of tape. So

you -- you are going to have to seal a box with sonething.
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And, you know, | want to nake sure on all the entries that
t hey | ook conplete to ne.

Q Ckay. And so if soneone doesn't want to provide
this informati on, could they skip these and | eave t hem
bl ank and nove on?

A | will come back and ask them for that data. And,
you know, this is one of those cases where sonebody
sitting in an office is unlikely to know how nmany feet of
stretch wap it takes to secure a pallet, but they wll
call the plant supervisor, and they will talk to them and
ask, and they will say, oh, maybe it's about a hundred
feet or sonething.

Q Ckay.

A But they woul d have the information in the office
as to what it costs themto buy a box of stretch w ap,

SO --

Q Ckay. So if -- if there was sonething that
popul ated on here, at least on this page, this is
sonet hing that you woul d make sure you foll owed up on and
said, give ne as nuch detail as you can?

A If it didn't look |ike you could package and ship
product with what you have answered, then you'd need to
explain that to ne.

Q Ckay. And were you able to get that for everyone
of the responders?

A Yeah, as far as | can recall. | don't recal
havi ng any that were non-responsive.

Q | want to look at the tab titled "Ledger."
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A Uh- huh.

Q And this is the | edger where you are capturing
what expenses they have for operating their plant; is that
right?

A. Not all of them But, yeah, these are sone just
line itens that they may have in the plant.

Q Ckay. And ideally these would be filled in under
ei ther the general plant unallocated or specific to the
products that they are producing; is that right?

A. That's correct. And many of the plants will put
data values in both the unallocated colum as well as a
product col umm.

Q So where you have an item down here on repair and
mai nt enance, how do you di stingui sh between this repair
and mai nt enance and the | abor nmi ntenance?

A Ch, the -- yeah, these are nore |ike the
equi pment, the welding supplies, the, you know, gas,
whatever it is, that they are utilizing in the plant for
repai r and mai ntenance as supposed to the | abor. The
| abor is captured back there in another spot. But | wll
say that the | abor gets allocated back up here in a
different spot, you know. But |'ve broken the | abor out
because it typically is paid differently.

Q Were do you allocate it here?

A. Ch, it's not on this page that it's allocated, but

when |''m summari zi ng, | do.
Q Ckay.
A. So this is neant to be nore |like the supplies that
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a plant would have for repairs and mai ntenance as opposed
to the | abor.
Q Ckay. So you have, in this exanple, nmarket val ue

of assets. Wiat is that referring to?

A. Yeah. This is one where that screen will pop up
when you hover over it to explain it. |'m asking
plants -- and | will say that this is perhaps one of the

nost difficult questions that the plants cone across in
here, sinply because they have never thought of their
plant in these ternms. But |'masking them if you were to
put this plant up for sale today, what do you think you
woul d receive for the plant and its assets.

The reason that we use that nunber -- and this, by
the way, is not a depreciated value of assets or anything
else. |I'masking for the market value, and I -- | explain
the difference on that pop-up screen -- is because we want
to offer them when we're building up the costs here, an
opportunity cost of capital. So this is the nunber that
t hat Mbody Baa bond value is used for, to provide a return
on assets.

Q Ckay. And there's -- you are not verifying this
i nformation, you are just asking themto use their best
esti mat e?

A. Use your best estinate.

Q Ckay. And if they haven't marketed it or been in
the market for any plant --

A Most people haven't sold a plant in quite a while,

but they have sone idea about what they woul d expect the
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value of a plant to be. Wether they could actually
achieve it or not is, you know, a different question,
but -- this is not -- you know, it is a return for the
capital that's tied up in the plant and assets. It is not
t he biggest portion of costs in manufacturing. But it's
one that was allowed by CDFA, and one that | think is
applicable to have here.

Q And then the depreciation, what -- does that have
a pop-up box as well?

A. It does. And | ask themto naeke an attenpt to
cal cul ate an econom c depreciation rather than a gap
appreci ation, you know, a taxable depreciation. The
reason for that is a very old plant, M. Bauer was talking

about his plant the other day, may be fully depreciated,

but it still has value, and if they were to try to sel
that plant tonorrow, |I'msure that they could for a
non-zero value. |'malso sure that even though the

equi prent may be fully depreciated froma tax standpoint,
it is not used up. This is a depreciation that's neant to
capture the consunption of your capital over tine. So
capital will have to be replaced, but probably not as

qui ckly as the governnent allows us to wite the val ue

of f.

Q So the intent in your survey for depreciation is
to capture what their estimate is in that nonent based on
the remaining useful life of their equi pnment regardl ess of
whet her it's been fully depreciated on their books or not?

A. That's correct.
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Q And so in M. Bauer's exanple, if he had a pl ant
that was fully depreciated, his cost that he's actually
tracking for his owmn -- in his own financials would | ook
much | ower than what the cost would be that you would
esti mate because you woul d have hi m assign sone
depreci ati on, even though on his books it mght be fully
depr eci at ed?
A. Yeah. | don't know about the nodifier "nuch"
| ower, but it would be lower, for sure. | nmean, | would
provi de val ue, you know, for the capital that's still to
be consuned there.
Q And | say "nmuch" because when | hear the nunbers
t hrown around about how nmuch these plants cost to either
build or even just five years left of residual life, it is

a consi derabl e sum noney. Wuld you agree?
A Sure. Plants are expensive.

Q And so even if you only had five years left on a

pl ant that you estimted, or five years left on a piece of

equi pnment that you were going to try and assign a val ue
to, it could still be a considerabl e nunber.

A And even at that point the salvage value is
probably not zero.

Q Ckay. Meaning at the end of that five years, you
could still get sonme additional value in --

A. Even if it is --

Q -- sone way or another?

A. -- scrap netal.

Q Ckay. And why is it that you chose this
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nmet hodol ogy to have them assi gn an econom ¢ depreciation
as opposed to using sone other nethod?

A. California, CDFA, wused to go in and would set up a
depreciation for every piece of equipnent in that plant.
So they would assign what they felt was a useful life, the
cost of that piece of equipnent, and they woul d depreciate
it thenselves. For nme, that's beyond the scope of ny
project. I'mnot willing to do that. This is not adding
a big value on the total cost out here, but |I think it is
sonet hing that should be accounted for. And so this is
the old cost/benefit thing. Not that big of a benefit for
me; it would be a big cost totry to do that. So |I'm
asking for these values to be supplied to get in the
bal | park at | east.

Q And to contrast the M. Bauer exanple with
soneone, | think Leprino tal ked about building a new pl ant
in Texas, if they were to assign their nunber, they would
actually have their -- the new plant construction nunber
that they could populate in there, it would be a much
hi gher nunber because they are starting fresh with a fully
new y devel oped pl ant?

A Sure. And | don't know what that plant m ght
cost, but let's just say it was half a billion dollars.
Ckay? Which is not inconceivable for a |arge nodern
plant. |If you take that kind of value, and the governnent
woul d | et you depreciate equi pnent over a ten-year tine
period or sonething, that's a nmassive anount of

depreciation in those first fewyears. | think that would
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overstate your costs of production. So I'm-- |'"m asking
you to do sonething different than that.

Q Ckay. And what would you do in -- what are you
asking themto do in that exanple?

A Well, in that exanple |I'masking themto give ne
an i dea about how much you think your capital is actually
bei ng consuned in the course of a year. So, maybe it's
got equi pnent that's valuable for a 20-year tinme period as
opposed to ten.

Q Ckay. So you mght -- you -- would you do a

followup call in that exanple and say, you picked --
A No - -
Q -- a ten-year depreciation?
A -- probably not. | would -- you know, | have

asked them try to explain it here. And, you know, unless
t he nunbers that were given to ne | ook just outrageous
relative to the body of data that |I'mgetting from ot her
plants, | probably wouldn't follow up on that.

Q Ckay.

M5. HANCOCK: Your Honor, | do have sone nore
guestions, but | know we're after 5:00, just pausing to do
a check.

THE COURT: \What's the wll of the roonf

M5. TAYLOR: AMS, at least, will have cross
tonorrow, so | think we're fine stopping and carrying this
on in the norning, if that's okay with Dr. Stephenson

THE WTNESS: Uh-huh. But | would |ove to have a

target that got me out of here somewhere, you know, close
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to half the day, anyway.
THE COURT: Ckay. Let's go off the record.
(O f-the-record.)
THE COURT: Back on the record.

Of the record we went over our witness |ist an
aspirational list for tonorrow Wth that, | think we can
adj ourn for the day.

Of the record.

(Wher eupon, the proceedi ngs were concl uded.)
---000---
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