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MONDAY, SEPTEMBER 18, 2023 - - MORNI NG SESSI ON
THE COURT: Let's go on the record.
Good norning, again on the record. Wat do we
have up first?
MR. ROSENBAUM St eve Rosenbaum for the
| nternational Dairy Foods Association, your Honor. W are
recalling Mke Brown to testify about Make Al | owances.
THE COURT: Wl cone back, M. Brown.
M KE BROMN
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Brown. | have placed before you
two docunents. The first one is called | DFA Exhibit 6.
s this your witten testinony regarding
Make Al |l owance Proposals 7, 8, and 97
A Yes, it is.
MR, ROSENBAUM  Your Honor, | would ask that this
be marked with the next Hearing Exhibit nunber.

THE COURT: | don't quite have ny list up. Is it
200? 2147
This will be -- IDFA Exhibit 6 is marked 214 for

identification.
(Thereafter, Exhibit Nunmber 214 was marked
for identification.)

BY MR ROSENBAUM

TALTY COURT REPORTERS, INC. 4221
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Q And have you also, M. Brown, prepared a
Power Poi nt presentation which you are going to use to
present your testinony in a nore sumary fashi on?

A Yes, | am

Q And is that the docunent that's been marked as
updat ed | DFA Exhi bit 427

A Yes.

MR. ROSENBAUM  Your Honor, | ask that that be
mar ked as Hearing Exhibit 215.

THE COURT: So mar ked.

(Thereafter, Exhibit Nunber 215 was narked

for identification.)
BY MR ROSENBAUM

Q M. Brown, why don't we go to page 2 of your
Power Poi nt presentation, and pl ease describe to us what
you are show ng here.

A. Ckay. How Make Al l owances work. Make Al |l owances
are used to determne a minimumm |k price obligation to
farmers. 100% of the price at which referenced
commodi ties are sold mnus the Make Al |l owances at m ni mum
mlk price.

To quote USDA from 2008, "The ability of a
manuf acturer to offset cost increases is |imted by the
| evel of Make Allowances in the Class Ill and Cass |V
price forrmulas. Manufacturing processors are charged the
FMMO price for producer mlk used to produce Cass Ill and
Class |V products. However, plant manufacturing cost

i ncreases nmay not be recovered because Class |IIl and

TALTY COURT REPORTERS, INC. 4222
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Class |V product price formulas use Make Al |l owances t hat
are fixed, regardless of marketing conditions, and change
only by regulatory action.™

Q And is that why we're here today seeking
regul atory action to change the Make Al |l owances to refl ect
pl ant manufacturing cost increases?

A. Yes, it is.

Q Ckay. |If we turn to the next page, please,
page 3.

A. According to USDA past records, it said, plant
costs, not farner costs, determ ne Make Al |l owance | evel s.
"Qpponents of increasing Make Al |l owances argue a nunber of
points, that they are already set at too high a |evel,
that dairy farmer production costs have al so increased
significantly due to higher energy and feed costs, that
processors should | ook beyond asking dairy farnmers to
receive less for their mlk by charging nore for
manuf act ured products, and that Make Al | owance i ncreases
shoul d be made only when all dairy farner production costs
are captured in their mlk pay price."

These are not valid argunents for opposing how
Make Al l owances shoul d be determ ned or what |evels
Make Al |l owances need to be in the Cdass IlIl and dass |V
product pricing formul as.

"When dairy farnmer production costs exceed the
val ue for which products are sold in the marketplace, no
source of revenue fromthe marketplace is available to

cover those costs." Again, quotes from 2008

TALTY COURT REPORTERS, INC. 4223
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Make Al | owance deci si on.

Q Ckay. Take us to page 4, please.

A. Again, fromthat decision: "In the aggregate, the
costs of producing mlk are reflected in the supply and
demand conditions for the dairy products. Wen the supply
of mlk is insufficient to neet the demand for Class |1
and C ass |V products, prices for those products increase
as do regulated mnimummlk prices paid to dairy farners,
because the mlk is nore valuable, and this greater mlk
value is captured in the pricing fornul as.

“I't is reasonable to conclude that the
Make All owances used in the Cass IIl and Cass |V product
price formul as should be updated to reflect changes in the
costs manufacturers incur in producing cheese, butter, dry
whey and nonfat dry mlk. It is necessary to reflect
changes in manufacturing costs, so that wth the
prevailing market prices for manufactured products,
m ni nrum Federal Order classified prices can be set."

Q Ckay. If you turn to the next page, is there
anot her docunent where USDA set forth its position
regardi ng how properly to set Make Al |l owances?

A Yes. After that 2008 decision that the Departnent
was sued on the cost of production issue, and they were
successful in defending that attack.

This is a quote: "It is, therefore, neither
I nappropriate or surprising that while USDA consi ders
producer costs in fixing prices, it declined to nodify the

Make Al l owances to account for those costs. The

TALTY COURT REPORTERS, INC. 4224
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Make Al l owance is the input in the product-pricing formula
t hat accounts the costs manufacturers incur when
transformng raw mlk into other dairy products.

“I'n order to extrapolate the value that raw m |k
contributes to the comodity prices of dairy products, and
t hereby approximate raw mlk's true value in the
mar ket pl ace, these manufacturer costs mnmust be included as
part of the formula.

"The cost of producing mlk, in contrast, are in
the aggregate reflected in the supply and demand
conditions, that affect the NASS comodity prices of dairy

products. See Federal Reg. 73 at 35.234 (sic).

Plaintiffs' -- plaintiffs' insistence that the
Make Al l owance -- rather than the product -- the fornmula
as a whole -- reflect producer costs m sapprehends the

underlying price nechani sns."

Q And then if we turn to the next page, stil
focusing on this fight that broke out regarding the |ast
update of Make Al |l owances, could you tell us what the
ultimate resol ution was?

A “I'n sum the Secretary considered the cost of
producing mlk to producers, but reasoned that those costs
coul d be recouped through the market nechani snms. The
Make Al l owances, by contrast, represent the cost of
handl ers and are the only nmechani smthrough which
manuf acturers' costs can be recouped under the pricing
for mul as.

"The Secretary concluded it was necessary to

TALTY COURT REPORTERS, INC. 4225
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i ncrease Make All owances to reflect handlers' increased
costs. Although the Secretary increased Make Al | owances
and thereby decreased the anount received by producers for
a given market price, his well-reasoned analysis in the
rul emaki ng record constitutes 'consider[ing producers’
feed and fuel] prices in determ ning whether or not to
adj ust Make All owances. "

Q And you're quoting fromthe decision that affirnmed
USDA' s 2008 Make Al |l owances; is that correct?

A That is correct.

Q Ckay. And turn to page 7, please, and tell us

about sone additional guidance on -- that you think is
rel evant.
A. Ckay. | certainly can. This goes back to '99.

USDA has al so enphasi zed the need for those

al l owances that result in mnimummIlk prices that clear
mar kets. And the quote is: "The inportance of using
m ni mum prices that are market-clearing for mlk used to
make cheese and butter, nonfat dry m |k cannot be
overstated. The prices for mlk used in these products
nmust reflect supply and demand and nust not exceed a |evel
that would require handlers to pay nore for mlk than
needed to clear the market and nake a profit.”

Q Ckay. Let's turn to page 8, and now switch, if
you will, fromthe phil osophy of how to set
Make All owances to the question of how one determ nes what
the cost of manufacturer actually is. Qoviously, we have

al ready heard fromDr. Stephenson and Dr. Schi ek regarding

TALTY COURT REPORTERS, INC. 4226
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the survey information, and then for Dr. Schiek the
econonetric study that he then perforned.

Tell us what the history has been on these
subj ect s.

A. Since Order Reform that's always been the case.
The quote fromthe decision in April of '99: "The
Make Al l owances contained in the proposed rule were
devel oped primarily from Make Al |l owance studi es conducted
at and published by Cornell University and an anal ysis of
manuf acturing plant size in relationship to the data
contained in the Cornell studies. Audited cost of
production data published by the California Departnent of
Food and Agriculture was also used in determning a
reasonabl e | evel of Make All owances."

Q Now, are you aware that Dr. Stephenson was at
Cornell when he perforned sone of his Make All owance
anal yses, or | should say cost of manufacture anal yses?

A Yes, | was.

Q Ckay. And does the | DFA proposal now -- that is
now pendi ng before USDA, does it depend upon a conbi nation
of study by Dr. Stephenson as well as information fromthe
California Departnent of Food and Agricul ture?

A Yes, it does.

Q Ckay. |If we turn to the next page, please.

A Decenber 7th, 2000 deci sion, increasing
Make All owances: "Manufacturing costs used to determ ne
appropri ate Make Al |l owances for cheddar cheese, butter and

nonfat dry mlk in this proceeding are cal cul at ed

TALTY COURT REPORTERS, INC. 4227
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primarily froma wei ghted average of the RBCS' -- which is
t he Rural Business Cooperative Service -- "and CDFA"
California Departnment of Food and Agriculture -- "surveys,

with a check against the NCI, National Cheese Institute,
survey cost of manufacturing cheddar cheese. The cost of
manuf acturing nonfat dry mlk continues to be used as the
cost of maki ng whey powder due to the nature of the
information in the hearing record about the actual cost of
dryi ng whey."

Q So in this Decenber 7, 2000, decision, was USDA
continuing to rely upon survey data to determ ne a cost of
manuf act ure?

A. Yes, they were.

Q And at that particular juncture, | think there was
not an updated Cornell study, so they relied here on the
Rural Busi ness Cooperative Service study; is that correct?

A. To the best of ny nenory, yes.

Q That was not an audited or nmandatory study; is
that correct?

A No, it was not.

Q And the National Cheese Institute survey, to which
reference is made, that also was not an audited or
mandat ory survey, correct?

A That is correct.

Q Al right. If we turn to the next page, please,
we're going forward chronologically. W're now up to the
decisions in 2006 and 2008 by USDA regardi ng
Make Al l owances. So tell us what happened there.

TALTY COURT REPORTERS, INC. 4228
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A. Ckay. I n Novenber 2006, USDA, in their decision,
said: "This tentative final decision finds that conbining
t he wei ghted average manufacturing cost of the nost recent
CDFA survey and CPDWP, Cornell Programon Dairy Markets
and Policy, study for cheese, nonfat dry mlk, and butter,
into a single weighted average is appropriate for updating
Make Al l owances for those three products. The CPDVP st udy
wei ght ed average manufacturing cost of dry whey w t hout
California should be used for the dry whey
Make Al | owance. "

Q And once again, the Cornell study upon which USDA
relied, was that an audited mandat ory study?

A It was not.

Q Ckay. And then finally, to bring us up to date,
so to speak, since we're now under the 2008
Make All owances, tell us what happened in the June 2008
USDA deci si on.

A That decision relies on the 2006 and ' 07 Cornell
cost studies led by Mark Stephenson and the CDFA study,
both separately and in conbination

Q Is that -- is it the case that for sone of the
commpdi ti es USDA conbi ned the two, and sone of the
commodities -- for sonme of the commodities USDA found one
of the two nunbers preferable and went with that?

A Yes, it was a m X.

Q Ckay. Okay. So let's now go to page 11, and
we're now up to this hearing. Tell us about the 2023

St ephenson study that, as we will see, forns part of the

TALTY COURT REPORTERS, INC. 4229
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basis for IDFA's m| k all owance proposal.

A. Well, we were very pleased with that study because
we got good participation. And if you read Mark's study,
it was a conbination of cooperatives and privately held
conpanies, it was a mx. And what -- what pleased us is
that we were over 50% of the NASS annual survey for those
four products actually included in the cost survey. |It's
t he hi ghest average by far ever.

And so when you look at the -- this is a quick
summary -- 55.6% of cheddar cheese production was included
in the survey; 50.8% of human whey; 91.2% of hunman nonf at
dry mlk; and 80.1% of butter.

Q Ckay. And just so we're clear as to how you did
the cal culations to go through the colums, you have a
colum cal |l ed USDA NASS 2002 annual production. Tell us
where you got that infornmation.

A. | got it fromthe dairy products annual sumary.
It's published every April, and | used the one published
this April which had '22 nunbers fromthis past April

Q Ckay. And with respect to the colums -- the
t hree colums that have the super heading, if you wll,
"2023 Stephenson Cost Survey," you show the nunber of
participating plants.

Did that come fromDr. Stephenson's report?

A Yes.

Q And then the average annual production, did that
cone fromDr. Stephenson's report?

A Yes.

TALTY COURT REPORTERS, INC. 4230
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Q And how about the total survey annual production?

A. Sinply the average production by the nunber of
pl ant gives you the total of survey production.

Q So the first colum, participating plants, tines
t he average annual production, gives you the total survey
annual production, correct?

A Yes.

Q And then finally, your colum survey production
share of USDA NASS, just tell us how you cal cul ated that.

A. | took the total annual survey production, divided
it by the NASS 2022 annual production, to cone up with the
per cent age.

Q So that for cheddar cheese, for exanple, you took
the total survey annual production of 2,203,279, 668 and
divided it by 3,963,741,000; is that correct?

A That is correct.

Q And that's where you get the 55.6% survey
producti on share, correct?

A Yes.

Q And in your footnote do you indicate where
specifically you got those USDA NASS 2022 annual
producti on nunbers?

A. Yes, | did. They are online and downl oadabl e from
t he Cornell USDA website.

Q Ckay. So let's turn to the next page, which is
page 12.

Did you nake a conpari son between -- well, let ne

start that question again.

TALTY COURT REPORTERS, INC. 4231
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On page 12, did you al so exam ne what percentage
of total production of these four commodities was included
in sonme of the prior surveys that have been conducted?

A Yes.

Q And did you do that -- and this is on the top half
of the page -- wth respect to Dr. Stephenson's survey of
2019 costs which ultimately resulted in a report that's
soneti mes been called the 2021 Stephenson report?

A That is correct.

Q And just tell us what the shares are of the survey
production, share of the NASS production in that survey.

A. A lot of variation on products. Cheddar cheese
was 16.3% dry whey was 29.7% nonfat dry mlk was 69. 6%
and butter was 95. 7%

Q Is it fair to say that for cheddar cheese, whey,
and nonfat dry mlk, the 2023 survey was significantly
nore robust than the 2021 survey?

A. Yes, with the exception of butter, but they were
bot h very hi gh.

Q Now, one issue, of course we don't want to
necessarily go into this in detail, but was in the 2019
survey, Dr. Stephenson engaged in sone transformation
adj ustnents with respect to butter and nonfat dry mlk
when he actually cal cul ated cost of manufacture, correct?

A. Yes, that is correct.

Q And tell me, did you personally have di scussions
wth -- with manufacturers when they saw those reports --

with that report | should say, regarding that?

TALTY COURT REPORTERS, INC. 4232
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A. | did not. The only -- only tinme | heard anythi ng
was in the hearing record back during that hearing tine.
But, no, no direct discussion --

Q No, I'mtal king about in the 2000 -- when
Dr. Stephenson --

A Ch, in 2019?

Q I"mstill in the 2019, I'msorry. Let nme start
agai n.

A Yes, | was.

Q Let ne start again, because we may have confused
t hi ngs.

A Yeah.

Q When Dr. Stephenson published in 2021, his report
on 2019 cost of manufacture, that's the report in which he

used various transformation factors, correct?

A. Ri ght.

Q Wi ch had not been the past practice, correct?

A W --

Q s that right, that had not been the past
practice?

A It had not been the past practice.

Q And so what was the reaction when industry saw --
wel |, based upon your exposure to people in the industry,
what was the reaction?

A Two things. First of all, just confusion trying
to understand how t hey worked.

But the other thing is, is that standard

accounting practice has always been to spread fixed costs
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over pounds of mlk solids. That had been done in the
earlier Cornell studies, and it had al ways been done in
the California study. And they didn't understand why that
changed because it made it difficult to conpare.

Q And those California studies went all the way back
to, what, the year 2002, | think?

A. Actually earlier than that, but that's the
earliest that we could find. As you know, we had copies
from'02 through '16.

Q Ckay. And they had consistently used a
nmet hodol ogy whi ch spread costs based upon pounds of
solids, correct?

A. That's generally accepted accounting practice in
plants from ny experience.

Q Okay. And did you have conversations with both
proprietary handl ers and co-op handl ers regardi ng the 2021
St ephenson survey and these issues relating to the
transformati on factor?

A. Yes. Both, yes.

Q Ckay. And what was -- | nean, what was their --
did they have a different -- was there a different point
of view between the proprietaries and the co-ops?

A. It was remarkably consistent. Every single
conpany | talked to had the sane request: \Wien this is
updated, if we update it, because it wasn't certain at
that point, we need to go back to allocation of fixed cost
based on pounds of solids.

Q Al right. Let's go down, then, to the second
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hal f of slide 12, where you discuss the 2006 data, which
ultimately went into the 2008 Make Al |l owance deci sion.
Tell us what the -- what the robustness is, if you wll,
of that survey as conpared to the 2023 survey.

A 2023 is -- is nore robust, particularly with
butter. Cheddar cheese was basically 42% it's 56 in the
new study. Wiey was 38.6; it's 50%in the new study.
Nonfat dry mlk was 39.5% it's roughly 80%in the new
survey. Butter was only 15.9% and as we all know, it
also was in that -- it was nuch higher in the nost recent
survey.

Q Coul d you go back and | ook at the nonfat dry mlk

nunber, | think, what percentage that was in 2023?
A It was 91, excuse ne.
Q Ckay. Is that -- that's the correct nunber?

A Yes. Not 80, 91. Butter is the one that's a
little over 80.

Q Ckay. And so, once again, have you provided the
data sources you relied upon for both pieces, if you wll,
of the analysis that appears on page 127

A Yes, | have.

Q Al right. And then let's go on to page 13.

And what have you set forth here?

A. Ckay. Updating conparabl e data has been submtted
at this hearing.

Just a quick background, and that is that it was
very evident that we needed to get the best updated

resear ch-based data as we possibly could to have an
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effective proposal for the hearing so we could be
confortable with what we had. And so we did hire

Dr. Stephenson to do that again, and we were delighted
wi th the anount of participation, both again from co-ops
and non- co- ops.

But those establish the foll ow ng manufacturing
costs: Cheese was .2643; dry whey was .3361; nonfat dry
mlk was .275; butter was .3176.

Q Al right. And these nunbers reflect
Dr. Stephenson's return to the traditional nethod of
al l ocating costs based upon pounds of solids; is that
correct?

A That is correct.

Q Wth respect to nonfat dry mlk and butter,

correct?
A Yes.
Q And then second, these nunbers are nore current in

that they reflect 2022 costs, whereas Dr. Stephenson's
2021 report reflected 2019 costs; is that correct?

A That is correct. And as we all know, there are
significant cost increases between '19 and ' 22.

Q Just as the general inflation as well as specific?

A. Anyt hing you | ooked at, bought, or borrowed or
rented was higher, a |ot higher --

Q H gher in what year?

A -- costs -- oh, '"21, '22. Particularly '22 was
the worst. It was very high.

Q Ckay. Al right. Let's turn to page 14 now, and

TALTY COURT REPORTERS, INC. 4236
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

just briefly sunmari ze what Dr. Schiek did. He obviously
has testified, so we're not going to go into this in great
detail .

A Well, Dr. Schiek, again, |I think we -- we have al
heard, enpl oyed econonetric techniques to the CDFA audited
dai ry manufacturing cost data from'03 to '16 to estimate
2022 manufacturing costs for cheese, dry whey, nonfat dry
m |k, and butter. His study establishes the follow ng,
2022 costs: Cheese .3006; dry whey .2953; nonfat dry mlKk
. 2653; and butter .2364.

Q All right. Now, if we turn to the next page, have
you done on this, page 15, sone conparisons between the
result of the Stephenson survey and the result of the
Schi ek survey/econonetric study?

A Yes. Yes, | did.

Q And for cheese, dry whey, and nonfat dry mlk, how
simlar are they?

A. Well, they are fairly simlar when you consi der
the breadth of the studies. Mnus cheese was -- in
St ephenson, was 13. 7% | ower; dry whey was 12. 1% hi gher
nonfat dry mlk was 3.5% hi gher, and if you understand the
California industry, those even nmake nore sense.

Q Al right. Wll, tell us what you nean by that.

A What | mean is that in the case of cheese, in
particul ar, the average size of the survey plants was very
| arge, and so that would skew it versus perhaps what Mark
woul d find when he has a -- nore of a range in plant

sizes, would be my specul ati on.
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Q Ckay. And -- and just to be clear, that with
respect to cheese, the Stephenson nunber is | ower than
Schiek. Wth respect to the other two, dry whey and
nonfat dry mlk, it's -- it's the other way around, right?
St ephenson is higher than Schiek, correct?

A Yes.

Q Ckay. Now, we then cone to butter, but | think
you di scovered sonething sort of interesting, and I'1|
have you explain why in a mnute, but the difference
bet ween the two nunbers for 2000 -- with respect to the
informati on we're presenting today, nanely the Stephenson
2023 report versus the Schiek 2022 report, there's about a
25.6% di fference between the two, correct?

A Yes.

Q Then did you go back and check what the
rel ati onship had been back in 2008 when the
Make Al |l owances were | ast set?

A. We did because we knew it was wide. W were very
surprised to find it was the exact sane percent difference
25.6 in '08 as it was in 2023.

Q So to the tenth of a percent, the percentage
di fference between Stephenson and, if you will, CDFA,
whi ch is what Schiek relied upon of course, the difference
bet ween the two was that Stephenson was 25.6% hi gher, and
that actually turns out to be the exact sane percentage to
the tenth of a percent as the difference had been back in
2008 between the Cornell study and the CDFA nunber; is

t hat correct?
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A That is correct.

Q And do you have a reason why nmakes sense that a --
that a survey based solely upon California butter would --
m ght well be different than a national survey?

A Well, | think, again, if you know the California
i ndustry, you have got probably ten or so butter makers,
but you have two extrenely |arge ones, extrenely
successful ones. And so when you wei ght average the cost,
they are the bulk of the pounds, so -- and they are that
| arge, we assune they are very efficient, and as a result
you woul d expect theirs costs to be | owner.

Q Al right. Let's turn to the next page, 16. And
is this -- does this page set forth the ultinmate
Make All owances that | DFA and Wsconsin Cheese Mikers
Associ ation is seeking, although it's under a -- in a
stair-step nethod, which we'll get to in a mnute?

A Yes. These are the nunbers that the -- at the end
step with the Make Al |l owances woul d be for cheese, dry
whey, nonfat dry mlk, and butter. And they are equal
wei ghting, in other words, the sinple average of the
Schi ek and the Stephenson studies.

Q Let nme just press on that to make sure the record
Is clear.

Wthin the Stephenson study and within the Schi ek
study, are the nunbers they produced wei ghted average cost
of production?

A. Yes. Schiek's is based on wei ghted average dat a,

so his projections are wei ghted average. And St ephenson,
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as well, used the wei ghted average, again, average cost on
total pounds.

Q Ckay. And let's just be clear what that neans.

If it's -- if the Stephenson report is a weighted average
cost of production, and Schi ek al so, does that nean that
hal f of the commodity, for each comopdity, is produced at
a cost equal to or less than the Make Al |l owance and hal f
is produced at a cost equal to or nore than?

A. That's essentially, yes, that's correct.

Q And that's what a wei ghted average neans?

A. That's what a wei ghted average neans, yes.

Q | s there any sense that one could state the
Make Al |l owances proposed by IDFA is a guarantee of
profitability?

A. No, it's not. And if you use Mark's as an
exanpl e, he breaks out high-cost and | ow cost operations,
and you can see with the wei ghted average there's
certainly going to be a fair nunber that will be bel ow
average cost -- be above average cost. And bel ow, both.

Q Do either of the surveys take into account the
fact that there are -- at |east sone at the tine, perhaps
alot of the time -- over-order premuns paid by
manuf acturers to dairy farners?

A. No. In ny understanding, Federal Order pricing is
mninmumopricing, and -- and that is what's required for a

regul ated plant. They can pay over that any way that they

wish. |If they would |ike to pay over, they can.
Q Ckay. And if -- if the dairy farnmers are able to
TALTY COURT REPORTERS, INC. 4240

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

insist on that as a condition of supplying the mlk, then
t he manufacturer -- you can't find sonebody el se to supply
the m |k nore cheaply?

A. There's -- there's good old conpetition, yes, in
t hat pricing.

Q Ckay. But that -- that would, if you wll, drive
down the actual noney available to the nmanufacturer to pay
its costs of manufacture, correct?

A. Yes, it would. | nean dependi ng what that
Make Al owance is, the higher it is, the |less opportunity
they are going to have to pay sone kind of prem um

Q Ckay. And if they are paying a prem um above the
mnimumprice, then that is, if you will, a deduction from
t he assuned Make Al |l owance, |eaving | ess noney to actually
pay the actual cost; is that fair?

A That is also correct.

Q Ckay. Now, why is it you decided to propose equa
wei ghting -- you -- | should say | DFA and Wsconsin Cheese
Makers Associ ation -- equal weighting?

A. We el ected on equal weighting for a couple
reasons. If you |look at past history, both these studies
were used. The advantage of Bill Schiek's study is the
data is audited. So even though it ended in 2016, you
have a | ot of confidence that the data was done at the
best way possible. | nean, they had accountants at CDFA
that coll ected the data.

Mark's data is broader, includes nore plants

across nore of the country. It is not audited. But we
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t hought that because of the prices -- and there's sone
di fference between the two -- that a weighted average --
or excuse me -- a sinple average of the two wei ghted

averages was the best way to propose for a Make Al |l owance
to be.

Q Ckay. Now, if USDA determ ned that instead of a
sinpl e average they wanted it to be a wei ghted average
bet ween Stephenson and Schiek, is there information in the
record that would allow that to be done?

A There's current information on Mark's. You can
take Bill's -- you can take the past weights in the CDFA
survey and use those if you wanted to do that.

Q Ckay. So we -- Dr. Schiek admtted -- had
admtted into the record during his testinony the actual
California Departnment of Food and Agricul ture annual
studies from 2002 to 2016; is that correct?

A Yes.

Q And are there in those -- in many of those reports
actual production data, that is to say a recitation of how
many pounds of --

A Yes.

Q -- each coommodity is included in the -- in the
survey?

A. Yeah. Very simlar to Mark's.

Q Ckay. And so one could look at that and figure
out what the poundage is covered by the California
surveys, correct?

A. Yes, they could. 1In fact, they give the percent
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in the studies.

Q Ckay. And you have already, on page 11, set forth
t he poundage that's covered by -- by Dr. Stephenson's
study, correct?

A Yes.

Q So is that enough information to -- to do a
wei ghted average if you wanted to?

A. | think it's the nost conplete as far as vol une
covered that we have ever had.

Q Ckay. Let's turn to page 17, then

Now, you previously told us what the |DFA
W sconsi n Cheese Makers Associ ati on proposed
Make Al l owances are in absolute dollars. That is what's
on page 16.
Now, on page 17, have you translated, if you wll,

t hose increases so that they now are stated in terns of
percentage i ncrease over current Make Al |l owances?

A That is correct.

Q And the current Make Al |l owances, once again, are
those that were put in place in 2008, nainly based on 2006

dat a?

A. '6 and '7, yes.

Q Ckay. Wiy don't you just read those nunbers if
you woul d.

A Okay. The cheese Make All owance increases by

41.79% the dry whey Make Al |l owance increases by 59.32%
nonfat dry mlk is 61.86% and butter is 62.39%
Q Al right. On the next page, 18, did you conpare
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t hose percentage increases to certain testinony in the
record as to what the actual increases on a percentage
basis are that various cooperatives have indicated they
have thensel ves experienced during this tinefranme?

A Yes, we did. Were we had Il and | cheese,

Land O Lakes was butter/powder and Darigold was all four

products, Darigold and Land O Lakes -- Darigold said they

had an 80% i ncrease, SO --
Q Sorry, 8-07?
A 8- 0%
Land O Lakes gave nunbers. W took back and

2023

| ooked at those nunbers and assigned themto butter/powder

and then that fixed cost, which is again, fixed cost being

used as solids, and that works out to 81%

AMPI quoted the nunber of 40% on their commerci al

cheese --
Q Now, what's the nunber? You said 40.
A 81.
Q No, no, for AMPI?
A 47.
Q 47w
A Yes.

Q Ckay. And then -- so how do | DFA' s proposed
Make Al l owances increases, which you list here in the
second col um on page 18, conpare to the testinony from
t hese three cooperatives regardi ng the percentage
I ncreases that they have experienced over the sane

ti meframe?
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A. Yes. W were -- we -- we |learned that they were
actually higher in these three cases.

Q Ckay. The cost increases experienced by these
cooperatives were in all cases higher than the proposed
increase in |IDFA s proposal as an -- on a percentage
basi s, correct?

A That is correct.

Q Ckay. And let's turn to page 19.

THE COURT: Wait. Just a quick break.
Of the record.
(O f-the-record.)
THE COURT: Back on the record.
BY MR ROSENBAUM

Q Ckay. On page 19 you nentioned a m nute ago that
Land O Lakes had provided sone data in their testinony,
that you had determ ned reflected an 81% increase in the
cost of meking nonfat dry mlk and butter.

Can you tell us on page 19 how you actually cane
up with that 81%fi gure?

A. Wel |, Land O Lakes provided the 2007 cost survey
nunbers, and they provided the percent increases. So we
sinply multiplied the survey tinmes the percent increase to
come up with a set increase per pound. And that was for
processing, labor, and utilities in both butter and nonfat
dry mlKk.

Land O Lakes put all the fixed costs together in
one nunber for nonfat dry mlk, and in butter, and that

was up 112% so it was $0.113 increased. And, again, that
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met hod uses a solids based allocation on that fixed cost.
So when you take those costs, and you | ook at what
we call our standard yields in a hundred pounds of mlk,
so you have basically, roughly, 8.5 pounds of nonfat dry
m | k and about 4.2 pounds of butter, when you -- when you
run those nunbers, what you find, if you take those pounds
of each of those by their costs, you add them al
t oget her, you get an increase in price per pound of
14.24% which is 80% of the current nunber, which is 17.5,
whi ch was al so supplied by Land O Lakes.

Q Al right. So basically you cal cul ated based upon
the informati on provided that Land O Lakes costs had been
$0. 175, correct?

A. Yes, that's what they -- that's what they showed
when you add up the costs it cone to.

Q And when you -- when you add up Land O Lakes' own
information as to the percentage increases in those costs
over tinme, that indicates that the total increase in
costs, was $0.1424; is that correct?

A Yes.

Q And then you sinply then divided 14.24 by 17. 50,
to calculate that this reflected an 81% i ncrease in the
cost ?

A Yes.

Q Ckay. Now, let's go to the next page. You have
testified -- to page 20. You have testified that under
your approach, you were using a Schiek report and a

St ephenson report, both of -- each of which cal culated a
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wei ght ed average cost of manufacture, correct?
A Yes.

Q And how does that nethodol ogy conpare to what USDA

has done in the past?

And | think you can just sunmarize this. You
don't have to read the whol e thing.

A. Good. Because | can hardly see it on ny screen.
Apol ogi ze for that. W used to call these cooperative
extension slides, where they have so nuch stuff on the
slide you can't read them O | have had a few
consul tants that were good at that, too.

Basically, they used the wei ghted average cost in
t he 2008 decision. And basically -- so the precedent in
t hat decision in 2008, although they took sone nunbers
conbi ned from both studies, what they used was those
wei ght ed average costs in -- wthin those studies to
det erm ne those Make Al | owances.

Q Ckay. Let's turn to page 21, and tell us, you
know, what your view is about the need for pronpt action.

A. Well, I -- 1 think it is very critical. 1'll be
very honest, | took this job I have now, when | retired
from Kroger, because | thought this was so urgently
i nportant to happen.

“Make Al |l owances bel ow costs cause dairy
processors to face financial |osses, risk financial ruin,
and/ or | ack appropriate financial incentive either to
rei nvest, expand, or build new plants, to neet both market

demand and m | k supply needs.
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"I'f manufacturers attenpt to raise their comodity
product prices to cover higher costs, those higher prices
automatically lead to higher mlIk prices, |eaving no
addi ti onal net incone to apply to those higher costs."”

Q Ckay. Let's now switch on page 22 to an issue
al luded to, which is the proposed staggered phase in.

A. Wel |, because -- because the increases, we have
waited so long to nmake the changes, they are very
significant. And an accommodation to farnmers and to nake
the transition a little easier, IDFA' s proposing that half
of that change in Make Al |l owances apply at the initiation
of the new Federal Order, and then for the next three
years, a sixth of that total is added until you get at the
begi nning of the fourth year the full anount of the nake.

And, again, 50% of that average the first year,
and we're using January '25 in our exanple. That seens to
be everybody's wish for an order. W'I|l see what really
happens. And then January 1st the next three years, that
di fference, one-third of the difference or one-sixth of
the total is added until you get to the full anount.

Q Ckay. So if we go back to page 17 just for a
second, that's the percentage increase that would be
experienced at the end of year four, correct --

A Correct.

Q -- when there's a full inplenmentation of the
pr oposal ?
A. Ri ght.
Q So if we were to begin in, as we would hope, but
TALTY COURT REPORTERS, INC. 4248

taltys.com - 408.244.1900

Sept enber 18, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

we'll see how things play out, that the first year

i ncrease woul d be effective on or about January 1, 2025,
t hese percentage increases would not actually occur unti
January 1, 2028; is that correct?

A That is correct.

Q And the -- if you want to figure out what the
percentage increase is in year one, |IDFA is proposing that
half of the increase be incurred in year one, correct?

A Yes, that's correct.

Q You could cut all those percentages in half, and
that would tell you what -- on page 17, and that would

tell what you the percentage increase is in year one,

correct?
A That is correct.
Q Now, have you gone back and | ooked at how | arge a

percentage increase for a particular commodity USDA has
previ ously nmade?

A | -- 1 can't recollect.

Q Ckay. Wwell, if -- all right. If one were to go
back to the 2008 decision, one would be able there to
find, readily, what the butter Make Al owance had been
before that decision --

A Yes.

Q -- if it came as a result of that decision?

Ckay. And assunme with ne --

A. Yeah, I'm-- this is comng back now. | renmenber
that one in particular. So go ahead.

Q Do you renenber the nunber?
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A. | don't renenber the nunber. | just know it was
very significant.
Q Ckay. So assune with ne that the butter

Make Al l owance went up by 42%in one fell swoop --

A Yeah.
Q -- in 2008.
And do you recall that the Make Al |l owance
i ncreases in 2008 were -- were inposed on an energency
basi s?
A They were, and they were imedi ate. Full anount
was -- when the orders -- the change orders were voted in,

it was an i mmedi ate change.

Q Al right. And that's -- so the 42% that was
i nposed i mrediately for butter with -- on an energency
basis is, you know, materially higher than the -- any of
t he year one Make All owance increases that you are

proposing; is that correct?

A Yes.
Q And of course, this is not -- and unlike then
this is not an energency hearing. | nean, there's going

to be a recommended deci sion and a final decision here,

correct --
A. Yes, that is correct.
Q -- what we're doing right now?

Ckay. So let's go then to page 23. And does this
docunent set forth your -- the actual phase-in anounts
goi ng fromyear one through year four?

A. Yes, it does.
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Q All right. Let's switch to -- on page 24 to a
conpari son of National MIk's Make Al |l owance proposal,
which is Proposal 7, and tell us what your view is about
t hat .

A Wel |, what page 7 tal ks about is National M|k has
a one-time change in nmakes that they are recomendi ng and
then no further adjustnents, and they were negotiated by
National MIKk's nenbers, and the nunbers are published
her e.

Agai n, we used our two studies, averaged them
used the weighted averages from both studi es, averaged
themto cone up with a full-year -- | nean, a full cost
change -- and keep in mnd, these are 2022 costs. These
aren't 2028 costs. And then we are proposing that that
full anmount be put in again, half in the first year and
then a third of that -- what's remaining the next three
years. So it is gradual

And what that -- what that does is basically,
again, gives tinme for industry to adjust, when you are
basically requiring makes to peopl e naking comodity
cheese, which makes them | ose noney, they do need to be
corrected and -- but we are trying to do it in a way that
is reasoned. And | was very pleased our board strongly
supported the gradual inplenentation. | thought that was
a very good thing.

Q | mean, the effect of that phase-in neans that, on
a wei ghted average basis, the industry -- the

manuf acturing industry is, essentially, going to be
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continuing to suffer insufficient Make Al owances --

A Yeah.

Q -- for another four-plus years, right?

A. And it wouldn't be honest to say everybody thought
that was a great idea, but the strong consensus was it was

a nore reasonabl e approach, so we adopted it.

Q Ckay. Now, there has -- and let ne just -- the
survey here is as of 2022, correct?

A Yes.

Q That's the Stephenson survey --

A Yes.

Q -- 2022 costs?

A Yes.

Q | nmean, although inflation has cone down sonewhat
in 2023, we still are suffering frominflation, correct?

A Ch, heavens, yeah. | nean, energy has certainly

cone back a little bit, but a lot of the other costs are
still actually going up.

Q Ckay. So | nean, you would have to actually enter
into a deflationary period in order for there to be any
risk that the 2022-based Make Al |l owances are too high,
correct?

A. Yes. And historically that sinply hasn't happened
in nodern times with manufacturing costs.

Q And, indeed, the fact you are phasing it in over
time and you won't hit your full proposed Make Al |l owances
until January 1, 2028, which is, as | say, nore than four

years fromnow, | nean you woul d have to have real
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defl ation?

A. Yeah, you would. And as we |ook at what's
happeni ng, continuing with |abor costs in particular,
which are a huge part of this growh in costs, if you | ook
at Mark's nunbers, that would -- that's -- generally we
don't go backwards on | abor costs. They just continue to
go up. It is just the rate of change noves around.

Q Have you read that the autonobile manufacturers
are now -- their workforce has gone on strike asking for a

30-plus percent increase in their |abor rates over four

years?

A. You can't listen to the norning radi o and not know
that. It is all over the place.

Q Yeah. And -- and the manufacturers have countered
at 20% 1| think is their nunber.

A Yes.

Q You are aware of that?

A Yes.

Q And no one's asking for a material decrease in
| abor costs; is that fair?

A No, they are not.

Q Al right. So page 25, please. Let's talk about
the notion that, well, we should wait for nandatory
audi ts.

A. Well, I DFA has put a clause in their proposal that
basically says if that mandated audit is approved and
conpl eted ahead of the four years schedule, we would

recomrend support that those nunbers be inpl enmented when

TALTY COURT REPORTERS, INC. 4253
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

they are ready so that we could nove to that when it

becane -- becane -- when it becane avail abl e.

That -- that's anmbitious. | don't want to say
it's not possible. W' Il talk about that in a mnute, the
st eps.

But National MIk isn't near as specific. In

fact, we have had testinony that basically says that, you
know, over a certain percent we're not going to support,
even if there are audited surveys, which is a little

t roubl i ng.

And so basically, we would stay at their
negotiated levels, if that was adopted by USDA, with no
change possible until there was that nmandated survey
conpl eted, which as we know with our current Congress, it
seens |logical, it has very broad support, both farm
groups, co-ops, and |IDFA are all supporting that, but that
doesn't nmean it's going to happen. And so there's a --
there's a -- | think there's a real concern that -- that
we won't get it done intinme to -- to be effective.

Q All right. And if we turn to page 26 and 27, do
you list sone of the steps that would have to be conpl eted
before one would actually be in a position -- USDA woul d
be in a position to i npose Make Al |l owances based upon
mandat ory audited surveys?

A. Yes. And thank you to USDA for a very good
brochure on the steps for Federal Order changes because |
t hi nk everybody's used those, and this takes care of sone

that too. Although the first few steps aren't actually
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part of that.

First of all, you have Congress enacts
| egislation. There's still anbition of having a Farm Bi |
done by Decenber, but there's always anbition for a Farm
Bill to be done by Decenber of the FarmBill year, and it
rarely happens. W'I| just have to see.

And then once that -- the enabling legislation is
in there and the funding, USDA has to pronul gate or
devel op the regul ati ons through which such a survey is
carried out and the authority how they would use it. They
have to devise the survey, conduct the survey, audit the
results, and publish the results.

Q Now, |et me just pause you there. | nean, this
survey woul d potentially cover conpani es that have never
participated in such a cost of production survey; is that
correct?

A. Yeah, | think that's likely. In fact, it's
absolutely -- well, if you |look at the percentage of the

coverage particularly, sonme of the products, yeah, you

wll have a lot that aren't currently in the survey.
Q Ckay.
A And there may be imts on how snmall they have to

go, all those kind of things. They are part of the
rul emaki ng. But, yes, it will be broader than what we
have seen so far. It will be nore simlar to California
where nost of the products was caught in their surveys in
t he past.

Q Keep goi ng, pl ease.
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A. And then -- so after we do all that and then, we
have the result, and then we start the rul emaki ng Federa

Order hearing process.

Once that's the result -- when those results are
out -- and, again, industry can petition USDA at any tine
on anything, but if they were to petition -- wait until

that survey to be done, then you would start the nore

cl assic hearing process where they woul d petition USDA,
hol d hearings to raise Make Al |l owances to reflect the new
survey.

And this next page |ooks very famliar to
everybody in this room It is that you -- when you --
there's a process that USDA follows for a survey -- |
mean, for a Federal Order Reformat AMS, and these are
kind of the Ciff Notes of what those -- what those
sumaries -- those decisions are.

And as we | ook at our timeclock for this hearing
today, albeit this is not as conplicated as the one we
have on the many issues we're covering, it would be a
signi ficant amount of tine.

So, for exanple, if you were to get the survey
conpleted -- say -- say, they did conplete the survey by
2028, which woul d be adm rabl e because it's a conpl ex job.
It would likely be a year and a half to years before
anyt hing woul d be inpl enented based on the tine it
normally takes, by the tinme people petition for a nornal
hearing. So we could be five, six, seven years -- | would

say five out fromwhere we are now.
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Q And even if things nove faster, even if it could
get done, let's say, by 2017, or sone tinme in 2017, you
still would, under the National MIk proposal, be living
under, admttedly, |lower than actual cost to manufacture
Make Al l owances for all of 2025, all of 2026, into 2027,
correct?

A. Yeah. And if you think of the National Mk
| evels, let's take cheese for a sinple exanple, their
proposal is actually below the California nunber fromthe
actual survey from 2016.

Q Ckay. Let's just nmake clear about that. Nationa
M1 k's proposed --

A s $0. 24.

Q Ckay.

A CDFA survey was $0.245 in '16.

Q In 20167

A. Yes. And so those levels are -- are teens |evels,

soneplace in the md to late teens, that's our estimte
what they would be. So you, again, could be ten years out
before you got to contenporary nunbers, if -- you know,
assum ng how qui ck things can get done and the hearing
process can take pl ace.

Q Ckay. |If we turn to page 28, you have nmde
reference a couple of tines to the concern whether even if
we had audited mandatory surveys that USDA woul d sinply be
able to inplenment those without a major disputed hearing.

And what's your view about that?

A. Well, the view is under current rules, they
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probably can't, it would have to be enabl ed, probably

t hrough statute or through some other process. | don't
pretend to be an expert on how you do rul emaki ng on

rul emaki ng but --

Q Ri ght now the assunption is you have to go through

an order --
A. Yeah, it would be -- it would be the classic
formal hearing is -- maybe energency, but it would be

formal hearing. That would be our best estimate.

Q Ckay.

A. And what we -- what we heard, which is alittle
troubling, was "even if credible and reliable information
regardi ng costs of manufacture existed, and it suggested a
Make Al Il owance change of nore than a few cents per pound,
we woul d be restrained fromadvocating for the ful
i npl enentati on of the change due to the inpact on mlKk
prices and profitability of our farmer-owners." And that
was Ed Gall agher from DFA' s testinony earlier this |ast
week actually.

Q Ckay. Now, if you turn to page 29. 1Is the notion
t hat Make All owances have gotten out of kilter with
reality a brand new subject?

A No, it's not. There's -- we all know -- 2020
changed everything as far as progress, but we have known
that. The CDFA surveys in general have shown increases in

costs on all comodities. Certainly Mark's study in 2019

did that as well, although the allocations and maybe sone
sanpl i ng caused sonme strange nunmbers. |In 2022, of course,
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he just did that one, showed it again. W also see it in
that -- and the nost enpirical evidence is basically the
gap between mail box prices and announced pri ces,

particul arly when you adjust for conponent |evels of mlKk,
whi ch we have through Federal Orders. W can estinate
what those are.

We saw positives in sone markets go to significant
negatives, and even though we acknow edge hauling is part
of those costs, the share of hauling of that increase,
bet ween 30% haul i ng, and you are seeing a dollar and sone
change in sone cases, doesn't begin to cover it. And
that' sinply because there's less -- there's less dollars
able to pay premiuns for mlk than there was in the past
because the Make All owances are out of line with real
costs.

Q Ckay. And turn to the | ast page, please. Just
read that one, if you woul d.

A. "The | ong- needed update to inadequate
Make Al Il owances cannot be del ayed any | onger."

MR, ROSENBAUM  Your Honor, M. Brown is avail able
for cross-exam nation.

THE COURT: Who has questions for this wtness
ot her than AMS?

M. Mltner.

CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norni ng, M. Brown.
A. Good nor ni ng.
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Q Ryan M Iltner representing Select MI Kk Producers.
| wanted to start with your |DFA Exhibit 6,
Exhi bit 214, your full statenent.

A Ckay.

Q And |I'm | ooking at page 3. You give this exanple
of a cheddar cheese sale at $2 a pound, w th manufacturing
costs of $0.28 per pound. And we have had these
di scussions with other witnesses on the stand. Simlar
exanpl es were presented, right?

A Yes.

Q | don't know that you have been asked these
guestions, so | just want to nmake sure we have the sane
under st andi ng.

| f this manufacturing plant has actual
manuf acturing costs that are at all different fromthose
that are incorporated in the Make Al l owance formulas, your
further anal ysis about the profitability of this plant
woul d change, would it not?

A Yes.

Q Simlarly, if this plant had different yields of
products than were assuned in the Federal Formulas, this
anal ysis woul d probably change as well, correct?

A. Yes. But not a lot, but it could change. You
know, an average is an average. A mlk plant is going to
be the average. That's what we have to work with.

Q Yeah. And really, there probably is no plant
that's exactly average, correct?

A No.
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Q So all of the statenents that you naeke that say
that, you know, plants are guaranteed to | ose noney or
that they absolutely can't nake a profit, we can't ascribe
that to any particular plant, can we?

A. No. But on the average we can because we have
average cost data, and we know what the NDPSR surveys
show. And so if you are making a comodity products,
that's -- that's what you are -- that's what your margin
will be.

We heard sone testinony |ast week of people who
have done sone value add to hel p counter that,
particularly from Nasonville up in Wsconsin did an
excel l ent job explaining howthey try to work with that.

But on the average, it is true. And, again, that
gets down to what's our idea of our pricing. | nean, USDA
in 2008, took wei ghted average costs. W' re recomendi ng
the sanme thing again. And we're reconmendi ng that because
we recogni ze that we can't -- we don't expect that price
to keep everyone in business because there would

probably -- the nake woul d have to be very high. And no

one -- no one that | know thinks that's the right
sol uti on.

Q Right. And so you said on the average, your
statenments about profit and loss are -- are -- you stand

by those, correct?
A Yes.
Q But even if we're | ooking at the average, if a

pl ant has average nmanufacturing costs, that doesn't
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necessarily nean that sane plant has average sales prices,
right?

A. No. But NDPSR, of course, collects conmmodity
cheddar. In my experience, buying comodity cheddar,
there's not nuch difference if you are buying a short-hold
fresh cheddar 40-pound bl ock, or even a 640, fromthose
averages. | mean, they all -- npbst of them use CM
There's sone that use NDPSR to determ ne that price. But
they are remarkably close. |If you are a vol une buyer,
they are remarkably close. And | have sone experience
with that, buying and selling honestly.

Q Wthin a few pennies you woul d say?

A. Yes. Yes, definitely.

Q You nentioned Nasonville. | think, if I'm
remenbering correctly, they testified that they -- their
diversification of products isn't exactly a new thing for
them correct?

A. Ch, no. And pretty typical for your Wsconsin
fam | y-owned cheese nakers. | think that they have
diversified their product.

Q And | think for them their diversification even

predat ed USDA' s adoption of end-product pricing, correct?

A. Yes. They have been in that business for a |ong
tinme.
Q So at least for them their diversification of

products really couldn't tie that to any Make Al |l owance at
any point in time, could you?

A. You couldn't. But you al so have to acknow edge
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t hat those products are nade on denmand. They're nade by
order. You have that wall of mlk, so you are going to
make cheddar, conmmodity cheddar even. | mnean, they nake
sone retail cheddar as well. So that's always going to be
part of their business, and so that does affect their
profitability, because it's 42% of their cheese, | think

t hey said, was commodity cheddar.

Q Ckay. And a lot of that ended up being
cut - and-w ap, too, correct?

A Part of it. But a lot of their cheddar -- like
cheddar for aging, if you go to their website, they put
every insertion you can think of in a pound of cheddar
cheese. Sone of it does. But what's your opportunity
cost in that? That's the other question you have to ask,
too. You can go buy that cheese, and a | ot of those
plants do -- will buy outside cheese to supplenent if they
have strong orders for their specialty products. That
comodi ty cheddar market short hold for fresh cheddar is a

buy/sell market. And everybody knows who makes a product

like they like, and they wll work -- and they will work
wi th that.
The other thing is, is his cost of production. |If

you | ooked at what he put together on his cheddar relative
to his specialty cheeses and how the costs are all ocat ed,

t he cheddar takes a nuch | ower share as a percentage of
cheese made than his other products. Those other products
are nore expensive to nake.

Q And presumably -- well, not even presunably --

TALTY COURT REPORTERS, INC. 4263
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

they actually have a very different cost structure and
sal es structure?

A. Yeah. They do their best to reflect that,
obvi ously, out of the market. You are correct.

Q On page 5 of your witten statenent there's a
statenent about "if the fornulas overesti mate how nuch
finished product is being obtained froma quantity of raw
mlk," that section there.

You or | DFA, you are not offering any other
statenent in here about yields, right?

A. We don't have any data --

Q Ckay.

A. -- to support a change in yields at this tinme. |
think we're hoping that USDA will get that job as well as
t he Make Al l owance when they nove forward with the audited
heari ng.

(Court Reporter clarification.)
BY VR M LTNER:

Q So, again, at the top of page 7 you have got a --
inthe first sentence, again, you refer to "forcing
manuf acturers to | ose noney on every pound.”

Just, again, a question that's been asked of
ot hers, but you have repeated this statenent. No
Class Il or dass |V manufacturer is forced to
participate in the Federal Order system correct?

A That is correct.

Q So | nean, there would be econom c reasons why

they mght or m ght not participate, correct?
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A. There is, but there's econom c reasons why they
need to if they are in a market with significant C ass |
to be conpetitive and buy m K.

Q They are not forced to | ose noney on every pound

of dairy product produced, are they?

A. No. Sone of them just |eave.

Q Sone do.

A. And then we have nore mlk than we can fit in the
pl ant s.

Q It's simlar to how farnmers, sone of themjust

have to | eave, don't they?

A. Yes, that's correct.
Q Econonmics work on both sides of the buy/sell --
A They do. And there's lots of reasons for those

exits, we know that, too.

Q Correct.

A. We have all experienced that.

Q At the bottom of page 7, and this is when | need
sone hel p understanding. The second sentence of the final
par agr aph: " Cooperative associations will pass on to
their mlk producer nenbers, or put to other business
uses, all of the whol esal e sal es value of dairy products
in excess of that needed to cover the total cost of
manuf act uri ng. "

What do you nean to convey with that sentence?

A. When | nean is that the real costs of your tota
product val ue, what you can seal, whatever it is, added

val ue or cormodity, |less what it costs to make it, is the
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pool of noney you have |left to pay producers, maintain
plants, invest into -- invest into further inprovenents or
changes, or to, you know, retire as -- as an equity
paynent at the end of the year. That's the real dollar
anount. There isn't -- that's what they have got, except
for, of course, for any pool draw they may have, but that
woul d be what they have to pay producers.

Q And so is the argunent or the conclusion you woul d
i ke people to draw fromthis section, that if the -- if a
cooperative that manufactures products has a | ower, say
Class Ill price, that the | ower revenue fromthe sale of
mlk will be made up wth higher value in the product sold
fromthe plant?

A. No. What |I'msaying is regardl ess of that
relationship, they have options. | nean, if you are a
proprietary plant and your plant is pooled, you have to
pay the regulated mninmum price to your producers. Now,
we all know with depooling, that nunber can be a little
wei rd, but what's what you are required to pay.

If you're a cooperative, you have options. And
certainly, cooperatives strive to pay the producers as
much as they possibly can. But they do have flexibility
if they need it. And with any plant, whether you are a
co-op or not, those -- that revenue that you get back from
your sales and that costs, there is maintenance -- we know
all those things, growth, product devel opnent, whatever it
may be. That's -- that's your capital that you have to

pay producers, as well as all those other nyriad of things
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that a growi ng business tries to do.

Q Does that analysis work equally for a cooperative
like Prairie Farns that is predomnantly Class |?

A. Not -- well, yes, actually it does. Because
you -- sane thing, you have got receipts fromsales or
what ever you make. You have a requirenent both to the
pool and to your producers and what they will be paid, and
after you pay your pool, your pool requirenent, what you
have left is to reinvest, nmarket, repairs, maintenance,
and then also to -- to obviously pay your producers. So
it isreally not that different except the Cass |I's
mandat ory, you don't have an option not to be pool ed.

Q Does it also work for a cooperative that m ght be
relatively smaller, that is a true mlk marketing
cooperative selling all of its producer mlk to plants
t hat are not cooperative owned?

A. They have the sanme -- they have the sane -- it's a
little different, because they don't have plants to
reinvest in. But fromthe standpoint, you know, what you
get, what it costs to deliver it, is what you have left is
what you are going to pay your producers, whether you are
a cooperative or not. That's the pool of noney you have
to work with or to grow your business or whatever el se you
feel that's the nost inportant use of that noney. And as
we know, co-ops have different strategies in howto best
al l ocate that and how to reinvest in their business.

Q For that co-op that | just described, would you

expect themto recover fromthe marketplace the incone
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that is lost if the fornmula prices are reduced?

A Let's take the other side. How about the ones
t hat have invested tens and hundreds of mllions dollars
in plants who can't cover their costs and they have that
investnment in a fixed asset that they are struggling to
make a margin on? Sone of those plants, as we know in the
co-op world, are very large comodity plants.

So ny question is -- | ook at reblends. There's
all kinds of deals. Most manufacturing plants are not
pooled. The mlk may be pool ed, but the plant isn't. So
there's a lot of flexibility on howthat mlk is noved
into that plant.

The second thing is, is we seemto have extra
ml k. W have supply managenent prograns pretty nuch
across the country. So we're basically telling our
dai rynmen, well, you can't grow, and so hopefully you can
get a margin that's going to work for you. W're not
giving them an alternative right now because of |ack of
pl ant capacity to do that growth, which we know nost of
our dairynen want to do.

So it's not as sinple as price. It sinply is not
as sinple as price. And price will take care of it over
time. |If you |look at farmexits, what you really see, if
margins get tight on the farm farmexits don't change
near as nmuch as growth slows down. That's been true for
four years, and | think that will continue to be the case.

And so tal king about a nmake when a nake is a very

small portion of the total value of that mlk and the
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products, we're giving it alittle too nuch -- alittle
too nmuch credit, | think
Q Usual | y soneone doesn't preface the answer with

|"mgoing to answer a different question or state a
different question, they just divert it. So | appreciate
all you said.

But for the co-op that doesn't own any
manuf acturing plants and is purely a m |k marketing co-op,
is it your testinony that you expect themto receive from
t he mar ket pl ace incone to offset the reductions in the

m ni mum prices?

A. No. Because the m ninmum prices are too high.

Q Ckay.

A. That's why we have gone to our challenge with
negative -- negative prices relative to -- to blends in

many markets.

Q Thanks.

A. | admire co-ops that invest in plants and grow for
their producers, and | knowit's not easy, and we don't
need to nake it harder for those. And that's the future.

Q And it's extraordinarily expensive, correct?

A Ch, goodness, yes.

Q And | think | have -- | nean, per load of daily
mlk comng into the plant, mllions of dollars per |oad
of capacity, right?

A. Yes, absolutely. Yes, it's a--it'sa--it's a
commtnent for sure. Both of the cooperative's enpl oyees

as well as its nmenber-owners. It's a big commtnent.
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Q Do you recall any wtness who has testified as a
processor, who only produces those comodities surveyed in
t he NDPSR?

A. No. It's conpletely that, no.

Q And so to gauge the profitability of a plant, you
woul d have to truly ook at its entire operations,
correct?

A Yes.

Q A plant that manufactures nultiple products, you
m ght be able to allocate costs and revenues and esti mate
the profitability of each individual product Iine,
woul dn't you?

A. | f you have got good accountants, you should be
abl e to, yes.

Q But the profitability of that enterprise is a

function of each of those individual products produced,

correct?
A. |"mgoing to give you a but. Yes. But those
products are all paid off -- are sold, if you are talking

Anerican-styl e cheeses, off the sane commodity market.
And so the opportunity to add val ue on |arge bulk
comodi ties of any type, whether it's cheddar or Monterey
Jack, or whatever that product may be, is difficult,
because everybody has that sane -- all the suppliers are
| ooking at it the sane way.

And |I'lIl use Jack as an exanple. Monterey Jack is
alittle higher noisture than cheddar, a little |lower fat,

so its ingredients cost are a little bit lower. So you
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think of it as a specialty, it's not. O course, there's

so much of it sold these days. In fact, at Kroger, the
Mexi can bl end, which is Jack, cheddar, and the Asiago --
not Asiago --

Q Asader o.

A Yeah, thank you.
(Court Reporter clarification.)
BY MR M LTNER:

Q Asader o.
A Asadero. I'mtoo German-Irish for that word.
They -- those costs are -- they are all

cal cul ated. And a good buyer knows that there's nore
noi sture and | ess fat, and they are going to negotiate
that price with the sane commopdity nentality as you do
wi th a cheddar because there's soneone willing to nmake it
for you.

Q And, again -- | nean, it sounds like |I'm
bel abori ng the point, but since you brought up those
cheeses, those cheeses have different costs of
manuf act uri ng, correct?

A Yes. Although they are very simlar.

Q Simlar but different, correct?

A Yes, that is correct.

Q And the sales price pegged to a commodity, perhaps
simlar, but not identical, correct?

A That is correct.

Q And | don't know, but | presune Jack cheese has a

sonewhat different yield profile than cheddar, simlar but
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different?
A. Yes, because it's a little higher noisture.
Q Thank you.

On page 10 now of your witten statenent, again,
there's a statenent here that | think is alittle nore
absol ute than maybe | would think it should be.

“"No one thinks the current manufacturing
al  onances renotely reflect current manufacturing costs."”

Now, | don't recall perhaps exactly who said it,

but | think there has been sone testinony from sone

2023

processors that they m ght even be produci ng sone products

at costs |lower than the current Make Al |l owances.
A. Proposed, yes. Current, |I'mnot so confident
that's true.

Q Ckay. In your direct examnation with

M. Rosenbaum you stated that -- sonething along the |lines

of there would have to be deflation for there to be any
ri sk of Make All owances reaching the levels reported in
2022.

Does that sound correct, or am| msstating what

you were answering?

A. Alittle bit -- 1 neant a little different, so |et

me give ny clarification.

What |'m saying is that when you | ook at pl ant
i nput costs, the one cost that seens to vary the nost is
no surprise to anyone, is energy. And there's several
reasons for that. One is sonme people use forward buys on

energy, and sonetinmes those | ook smart, sometinmes they

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

4272


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

don't | ook so snart.

But if you look at core -- kind of Iike production
per cow. You know, it always seens to go up. Your core
costs outside of energy tend to be in a rising curve.

They can bounce around a little bit, but they tend to be
on a rising curve. And that's been ny experience ny
entire career, that they just continue to creep up. You
do what you can to avoid it. Sonetines you can counter
that. That's one of the reasons that Bill Schiek used the
productivity factor in his projections. But a |ot of

time, there's only -- only so nuch blood to squeeze out of
that turnip, and you -- you accept your costs are going
up. And that's | think what we saw particularly the |ast
few years.

Q So when you were referring to the 2022 costs, were
you referring to those specifically contained in any of
the econonmic reports here or just generally to 2022 costs?

A. You could al nost make it general, but certainly
both the Schi ek and Stephenson studies, so significant
cost increase. But if you |look at trend, particularly
wi th Schiek's study, because it's easier to do because it
IS a projection, energy is the one thing that bounces
around, and the energy was the one factor that had the
| owest correlation with -- with the trend. It's just
because it does bounce.

O her things -- it's amazing how things do foll ow
trends over tine. Sonetinmes | wonder when | do a big

anal ysis why | wasted ny tine because trend gave ne al nost
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the sane accuracy as the analysis did. Mybe I['mjust a
bad econom st that doesn't know how to use Excel. That
could be it, too.

Q Let the record reflect he's just admtted he's a

bad econom st.

A | have a degree in cow mlking, Ryan.
MR. M LTNER  Your Honor, | have gone through the
guestions | have fromhis witten statenent. | have
guestions fromhis presentation. |'m happy to proceed,

but it's 9:20, and if the court reporter would |like a
break, this would be a good spot for ne.

THE COURT: Yes. W have been goi ng about an hour
and 25 mnutes. Let's -- let's cone back at 9:30 --
actual ly, 9:35.

(Wher eupon, a break was taken.)

THE COURT: Back on the record.

BY MR M LTNER:

Q M. Brown, |'mnow | ooking at the printout of the
Power Poi nt slides you presented, Exhibit 215. And | just
want to make sure this is clear.

On slide 5.

A Ckay.

Q At the bottom of the quote you present, you note
this is froma brief.

A Yes.

Q Do you know if this -- if this brief was the brief
before the District Court or the Court of Appeals in that

case”?
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A. Ch, boy. | don't.
Q Do you know if this was -- | think it says here,
this is the 2008 Make Al |l owance announcenent --
A Yes.
Q -- not the 2007 Make All owance announcenent ?
A Yes, that is correct. Fromwhat | understand,
yes.
Q You are aware there were lawsuits in both --
fol |l owi ng bot h changes?
A. There's al ways | awsuits.
Q Al ways | awsui ts.
A. Don't know the details, but I know there were,
yes. Thankfully, | wasn't involved with those.
Q Is it fair to characterize this statenent here as

the statenents of counsel for USDA and not a statenent of
AMVS itsel f?

A. lt's a brief fromUSDA DQJ, isn't it?

Q | don't know.

A. | f you read, the attribution is it's a brief from
USDA DQJ -- oh, excuse ne. Yeah, | honestly -- | don't
know. | just know the second -- the next slide kind of

wal ks t hrough what they did.

Q Ckay. So --

A. Again, having nme read | egal stuff is |Iike having
you read cheese recipes probably, so it's not ny strength.
| won't pretend it is.

Q That's fair.

So on the next slide, which you just referred to,
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this is -- is this the statenent of the Court then on
this --

A This is fromthe decision, |I believe. Yes.

Q Ckay. So it's the Court's decision --

A Yes.

Q -- separate from USDA' s regul atory deci si on?

A. Right. This is the response back, you m ght kind

of say, | guess.
Q | "' m now | ooki ng at page, slide 11
A Ckay.
Q In the final columm, | understand the nunbers

there represent a fraction where the nunerator is the
total survey annual production nunber.

A Correct.

Q And the denom nator is USDA NASS annual production

nunber .
A. Yes.
Q We can | ook up the definition, so | don't want to

bel abor this too nmuch, but what is your understandi ng of
what is included in that category of cheddar cheese for
NASS' s dat a?

A Al'l cheddar. Basically, if it's a cheddar,
barrel, block, cheddar for aging, it would all be part of
t hat nunber.

Q And do you believe that all cheddar has a simlar
manuf act uri ng cost?

A Except for if you're making |ike a cheddar for

agi ng, because it's lowin noisture, higher fat, so it
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costs nore, and it's usually a slower nake process. But
the bul k of cheddar is made in a very, very simlar
process. It may be different types of equipnent, but the
process is very simlar.

Q Ckay. Well, the process mght be simlar, but is
t he manufacturing cost simlar?

A. Depends on the plant. | nean, that's -- you know,
Mark tal ked about that. But, yeah, it depends on the
plant and their efficiency. And older plants generally
are less |abor efficient, for exanple; newer ones tend to
have nore debt. So | nean, it's just like with farm ng,

there's those trade-offs. So there is variation, yes.

2023

Q | f a reasonably efficient plant is manufacturing a

500- pound barrel and a reasonably efficient plant is
manuf acturi ng a 40-pound bl ock, woul d you expect their
manuf acturing costs to be simlar?

A. The biggest difference woul d be packagi ng.

Q What about between 640- pound bl ocks and 500- pound
barrel s?

A. Sane thing. |It's nostly packaging. A |lot of
pl ants can nmake either. You just run the curd to a
di fferent packaging line.

Q Now, NASS used to survey the prices used in the
formul as, correct?

A That is correct. | renmenber that.

Q And it's no | onger NASS, correct?
A That is also correct.
Q

So the percentage you have here is, to be clear,
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not the percentage of cheese surveyed or -- yeah, not the
per cent age of cheese surveyed that's in the current NDPSR
report, correct?

A. That is -- that is correct, yes. This is just
total production of cheddar.

Q Do you have an estimate as to what percentage of
NDPSR pr oducti on vol ume was surveyed by Dr. Stephenson?

A. | don't. But based on his average plant size,
whi ch is over double what it was |last tine, | expect he
has a lot of those larger, nore efficient plants. But |
don't even know who sells -- who NDPSR -- | nmean, | know
who they survey because | know at d anbia we partici pated
in those surveys, and if the cheese net the spec, you
surveyed.

In fact, when NDPSR took it over, it got nuch
better because the -- the auditors knew what they were
| ooking for, and so it was easier, when you called to ask
do | report this or not, you actually got an answer. It
real ly hel ped.

But it's -- it's fairly snmall. And that's, again,
because of the spec, and a lot of it's the timng. |It's
t he days that causes issues with the cheese is reported or
not .

Q Well, it's also the size of the particular
comodi ty obviously --

A. Yeah. 640s and 40s are probably roughly the sane
in total pounds. That's kind of the rule of thunb

everybody uses. W could all be lying to each other, but
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that's what we all think.
There's a coupl e of people that have formally

survey in the industry, so we knowit's roughly a third, a
third of those two.

Q Simlarly, | think you answered specifically for
cheese, but do you have any informati on about the
per cent age of NDPSR vol une that's enconpassed in
Dr. Stephenson's surveys for any other commodities?

A. | do not. And that information wasn't gathered,

so | doubt he does, either.

Q |"mgoing to | ook at slide 15, please.
A. Ckay.
Q You -- you were discussing the slide with

M . Rosenbaum and you nade a reference to the data for
cheese plants bei ng skewed.
Do you recall that?

A Yes.

Q Can you -- can you elaborate a little bit on what
you nmeant by that?

A. Well, | had it backwards, but the -- what you have
in California is, again, one |large plant and a bunch of
smal | er ones, so there's a ot of diversity in costs
according to -- | don't know that because CDFA has four
cheddar plants that they surveyed the |ast few years for
costs. | just have worked with all of them so |I know
kind of how big they are or they are not. And one is
very, very large; the others aren't tiny, but they aren't

| arge pl ants.
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So there were two other larger plants in
California, and they both closed, so they were no | onger

part of that cost survey.

Q So do you believe that there's anything skewed in
this --

A Not really.

Q -- in this table?

A That was an error on ny part.

Q May | characterize your previous testinony as

supportive of and confident in the nunbers reported by
Dr. Stephenson and Dr. Schi ek?
A. O anything that's available, yes. That's the

best data we have.

Q Yet, if | look at -- I'm again, on slide 15, the
second data box -- which this is just butter, correct?
A Yes.

Q To what do you attribute the difference between
Dr. Schiek's nunbers and Dr. Stephenson's nunbers?

A. California has always had -- again, we had the
correction in the butter make in 2008. California's had
significantly | ower butter costs because you probably
have -- | don't want to give anybody a big head -- two of
the very best butter makers in the country in California,
and they are both very large. | believe this is from 10
or 11 plants that are in that data, but they truly did --
they did -- those two plants were the -- by far the bulk
of the butter. So they are | ess expensive. The

nmet hodol ogy is the sane, and the questions are the sane.
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So |l -- 1 would expect that that is the reasoning
behind it. | just know that if you want efficiently
produced butter, California's got it, you just got to
figure out a way to get it transported back east so you
can still afford it, because the transportation is their
bi ggest chal | enge.

Q On slide 16 you referred to in discussion the idea
of using the weighted average of Dr. Schiek's study and
Dr. Stephenson's study for --

A Wthin the study, they are wei ghted averages.

Q So that was what | was kind of getting at.

A. | think I know where you are goi ng.

Q When | DFA nel ded t hose studi es together, explain
for us what the intention was and what you believe that
t hat then represents.

A W neld -- well, we didn't neld them together.

And the -- the point -- and, again, when we were doing
this, we | ooked back at what ot her decisions had been and
USDA eval uated the information and pi cked what they

t hought was the best information. W expect that could
wel | happen again. That's what Proposal 22 is all about,
make it work.

W felt for sinplicity sake it was the easiest way
to doit. W do have volunmes on Schiek's historical data,
and Mark's, so it could be weighted if sonmeone deci ded
they wanted to do that, and all of those nunbers are in
the hearing record. They are not in ny testinony, but

they are in the hearing record.
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Q Thr oughout your testinony, and | think it was
probably nmore in your witten statenent than your
presentation, is it fair that to say that you have argued
that there's a consistency with IDFA's approach with the
previ ous approaches enpl oyed by USDA?

A Yes. And in not just decision, but the way it was
presented, and then USDA, the way they nade their decision
wei ghing all the different opportunities or different
nmet hods that could be used. W think we are consistent.

What woul d be perfect, if we had California actual
cost data. W don't, so we did the best that we could do
to make use of that very robust set of information.

Q And specifically with the California data, you're
drawi ng an anal ogue between CDFA s audited cost studies
and the work that Dr. Schi ek has done to eval uate and
nodel that data.

A It's the best information we had. W wanted to
have a check to Stephenson's survey. W thought it was
inportant. And that was done earlier. That actually was
started last fall, Schiek -- the Schiek study.

Q And then with regard to Dr. Stephenson's study,
you are draw ng an anal ogue between his prior
manuf acturi ng cost reports and the reports he's since
prepared, correct?

A. Yes, we do have sone conparisons in this docunent.

Q So just to draw a coupl e contrasts perhaps.

Wth respect to Dr. Stephenson's, do you recal

hi m expl ai ni ng the net hodol ogy for plant selection in his
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2006 or 2007 report?

A. | honestly don't.

Q Do you at all recall any discussion?

A | know -- | know there was no California in it.
But | don't -- | really -- | really don't. | read the
results, but I -- 1 don't remenber, quite honestly.

Q Do you have any recollection of himdoing a -- a

random sanpl e of plants to --
A. Yes. Yes, he did say that.

2023

Q Ckay. And -- and the study that |DFA comm ssioned

was not a random sanple, correct?
A. No, but the average plant size is far above the

average size of plants in each of the categories.

Q It was not stratified to guarantee or attenpt to

get representation fromplants across all sizes, was it?

A No, it wasn't. It was voluntary.

Q And so whereas USDA in prior decisions wiuld have

been relying on a report fromDr. Stephenson that was a

random sanple, this would be a difference if they were

going to rely on this one, it wouldn't be exactly the sane

type of study, would it?
A No, but it skews large. So if anything, it's
probably -- if you assune that |arger plants have | ower

costs, it would -- it would skew toward | arge pl ants.

The average cheddar plant is 3.2 mllion pounds of

mlk a day in that -- in that survey. |f you |look at the

total nunber of plants and the total nunmber of production,

that's nmultiples of what the average cheddar production
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is, so -- and that was -- that was intentional. W wanted
to make very sure and we encouraged our nenbership to
participate. W don't force them And we don't even know
all who did unless they told us because it is private.
But we felt it was inportant that we get the |arge ones as
wel | because they are a big part of the industry, and they
need to be part of the survey.
Q That's a great point you bring up

There was a docunent introduced and given an
exhi bit nunber. W haven't admtted it yet. It was an
e-mai |l from | DFA.

Did you happen to be in the roomthe day that was

i ntroduced?

A | was listening in. It was colorful.
Q Ckay.
A. VWhi ch date is that one? Because there was

actually three different letters that went out.

Q You want ne to get you one? You can look at it?
A. | can pull it up on ny conputer if |I need to, but
is that the -- just -- is that the one that has the
April 14th deadline in it?
Q It is.
A That's the second one.

Q Ckay. So for the record, |I'mlooking at my copy
of Exhibit 179. And it -- it basically is an e-mail from
M chael Dykes to IDFA' s nenbership, and it's asking them
to participate in the study. Correct?

A Yes.
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Q And did you receive a copy of this e-mail?
MR. ROSENBAUM  Your Honor, if | could, could I
just pull out a copy?
THE COURT: Yes, | think we should.
THE WTNESS: Yes, | was copied on that e-nmail.
MR. M LTNER  Thanks.
BY VR M LTNER:
Q Did you help draft the e-nmail ?
A. Yes. | helped. | didn't wite it, but I did
hel p, yes. | was -- | was the person that worked with
Dr. Stephenson. | was the direct liaison to IDFA. |t was

ne.
Q Ckay. Was this e-mail sent to all of IDFA s
menber shi p?
A. It was sent to all nenbership at this point. Al

three letters were sent in the tinme we had not had any

change in nmenbership yet. So all co-ops and known co-ops

t hat had manufacturing plants got all three letters.

Q Ckay. And I'mnot trying to get into --

A Ch, no, I'm--

Q -- menbers --

A l"mjust trying to clarify for you.

Q Yeah. But it went to -- |IDFA sent this to all of
its nmenbers that were nenbers at the tine, right?

A. It was sent to boards, board nenbers, and it was
sent to specific plant people that -- in | DFA s database,

we al so have plants. And so if people nade the four

comodities, we just nade sure they were copied on the
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letter to their CEO or whatever their representative was.
So in sonme cases the letter may have -- may have went to
two people. Sonetines it went to three. Sonetines it
only went to one.

Q Do you know if IDFA sent this e-mail to any ot her
manuf acturers that weren't | DFA nenbers?

A. W did not. It was pulled out of our own
dat abase.

Q And do you know what ki nd of response rate |DFA

had to this letter as far as --

A. | have no idea other than a couple called ne who
were having trouble getting ahold of Mark, so | -- Mark
said, call these people. Oherwise, |I don't even know who

the final participants were unless they told ne, or in
this hearing we have heard a couple of people say they
were participants.

W worked very hard to keep that wall. It was
inportant that we -- that IDFA |let mark do his work
conpl etely independent. Al we did was ask our nenbers to
participate. And | believe the cheese nmakers did the sane
t hi ng.

Q Do you know how many different plants are

represented in I DFA s nenbership?

A. Total plants?
Q Yes.
A. | can't share that. | can share you that there's
around 45 conpanies that got this letter. | don't know
how many plants that represents. That's -- give or take,
TALTY COURT REPORTERS, INC. 4286
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that's roughly what it was.

Q And you can't share because you don't know or
that's not sonething you are permtted to share?

A | don't know.

Q Ckay. Now, you told your nenbership with this
e-mail that this data was going to be used to create or
forma report for the purpose of setting Make Al |l owances,
correct?

A. Because we were requested to provide that data.
And so we worked hard to get our nenbers to nake sure we
had a system Wen you | ook at the 2021 results,
particularly cheese was very weak. W knew we needed to
get larger plants. W needed to get nore of themjust so
that it was nore representative of the industry, so -- but
the letter went out to everyone. There was no personal
selling on calls. It was all by e-mails. People called
us and could ask questions, or a lot of themcalled Mark
directly because that's what we preferred that they do.

But it was not -- there was no intention to skew
anything. If we had, we would have had a | ot nore snal
plants than we did. W didn't have a ot of small plants
in the survey, just based on the size of the average
respondent being 3.2 mllion pounds of m |k a day roughly.

Q | think you said, "we were asked to provide that
i nformation."

"We" is | DFA?

2023

A | DFA. We were recommended to IDFA, if we are
going to hold -- if we are going to request a hearing, do
TALTY COURT REPORTERS, INC. 4287
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what ever we can to get the very best possible data. And
so we -- that's why we worked with Dr. Schiek and why we
wor ked with Dr. Stephenson, because they are the two
people in the industry -- Schiek is famliar with
California for years, and Stephenson -- because of his
expertise in surveys, we went to those two people. Plus
USDA was famliar with Mark's survey process, and so we

t hought it was nost suitable to use sonething that they
al ready had sone famliarity with. Plus |I'mnot sure who
else in the industry would do it honestly.

Q Ckay. | just want to know, |ike you said "we were
asked. "

Was that the Departnment asking |IDFA to do that?

A The Departnent recommended that we do whatever we
can to get the best data we can get. And we told themwe
would likely try to get -- we mght try to get another
survey, and they didn't say yes or no, but they certainly
didn't say, don't waste your tinme. So we did it.

Q Ckay. So you nmde the decision at |DFA we need
to get sone data to support the request we're asking for,
but you didn't have to say in this e-mail, this is what
we're going to use this data for? You could have sinply
asked plants to -- we're doing a report with
Dr. Stephenson, can you partici pate?

A. | f you went to a board neeting, you would kind of
know what it was all about. | nean, that topic was -- |
nmean, and |IDFA's structure, you have an econom c policy

comrittee where all policy starts, and then it noves to
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the different boards. And so there was |ots of
di scussi on.
In fact, the economc policy comrittee is the one

t hat approved the original Schiek study. And then they
al so approved an elasticity of mlk study. You wll hear
nore about that later. And then the study cane out of
neetings with USDA wondering if we could get a nore robust
sanple of data. W figure the nore information we have to
present in the hearing, the nore opportunities there are
for people to find sonething they think would be workabl e.

Q Once it is very clear to a plant what this data is
going to be used for, if they believe they have | ower
costs than the average, what incentive would they have to

participate in your study?

A. Because they are honest. Because they
understand -- a lot of the plants with the | owest costs
aren't even regqulated. It's not in their best interest to

even support this, but they are, because they think it is
good for the overall health of the industry.

We have very large plants in that study, and the
doubling of the average plant size fromthe | ast study
kind of indicates that. And we explained to themthe
i nportance. And we al so explained to themthat sooner or
|ater this is probably going to be an audited survey, so
there's no sense pretending that you can put your head in
the sand. Sooner or later you're going to be doing a
survey we think when the FarmBill -- | nean, that

di scussi on was al ready taking place early in the year. |
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know | ast year we had it on audited surveys.

So |l don't think -- I"mnot going to -- I'm
of fended that you woul d think our nenbers would cheat.
don't believe that. They all hand it to the accountants

to do it, and then they would turn it in.

Q And | -- if you interpreted ny question, as
accusi ng anyone of cheating, | think you badly m sheard
it.

A. Well, | think -- | think that you are trying to

make that connection. Keep in mnd there's seven co-ops
in that survey, and it's a huge anount of value. Just
because of the products that were surveyed, we know who
make them And they admit -- and they admitted -- they
acknow edged that they participated in the survey. So we
had a ot of participation, both with current nmenbers and
quite honestly with sone fornmer nenbers that participated
in the survey.

Q So changing gears. You nentioned in response to
one of ny previous questions that you don't believe

Dr. Stephenson's 2007 report included California plants,

correct?
A | believe it did not.
Q Ckay. Did his survey this tinme around include

California plants?
A. | believe it does.
Q Do you believe --
A. Yes, | know because H | mar says they partici pated.

So, yes, it does.

r TALTY COURT REPORTERS, INC. 4290
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Do you believe that there's any risk of
overwei ghting California production if you sinply average
t hose two surveys together?

A. You could. You could. You would probably also
have | ower costs, although | have no way to know that.
That's specul ati ve.

Q Can | ask sone questions about slide 18, please.

Now, do you know what AMPI's cost to produce

cheese was at the tine the Make Al |l owances were | ast

changed?
A No.
Q Do you know if it was higher or |ower than the

Make Al'l owance in the current fornulas?

A. | do not know that -- all | know is the percent
change fromthat period of tine to current.

Q And the sane is true for Land O Lakes and
Dari gol d?

A That is also true. | don't know their nunbers. |
just know what they -- what they tal ked about. 1In the
Land O Lakes, we calculated it based on the data that they
provided in their testinony.

Q So within Dr. Stephenson's 2006 report, the
average for a | ow cost cheddar plant was $0.1459. That --
if you increased that by 47% you would still be only
slightly higher than the current Make Al |l owance, correct?

A. Yes. But this is not based on Stephenson's
survey. This is based on the Make Al |l owances that were

put in place in 2008. And if it is not |abeled that way,
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2023

that is ny mstake. No, |'m saying, because | apol ogi ze
because it isn't quite clear.
Q Ckay.

A. Yeah. And we use -- on nost of our conparisons we

use the adopted Make Al |l owances because we thought that
was nost appropriate because that's what they have been
using for regulation since 2008.

Q | guess the point is that you don't know if you
t ake whatever the base cost of manufacturing for these
three entities was in 2008 and increase them by the
percentage of their overall increase, you don't know what
their cost is today, yet, do you?

A. No. You just know it went up. It is all
percents. As you know, people were very careful of not
sharing actual cost data for the nost port.

Q And you don't know whet her that increased nunber
nore closely aligns with Proposal 7 or Proposal 8,
correct?

A. Proposal 7 and 8 are the sane.

Q |"'msorry, am| getting --

A 8 and 9 -- yeah, | guess you are right, 7 and 8.

W -- we don't. But where's the data behind the
National M|k proposal other than they got in a room and
di scussed it? That's about right. W haven't seen any
docunentation. W have tried to do that. So I'm-- | --
| don't know that.

On the other hand, both -- both -- both -- all

three of the plants listed on that form have publicly
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acknow edged they participated in the surveys, all three
of those cooperatives, so we know that they're init. |
don't know who they are or where they are, but | know that
they're all in the survey.

Q And you don't know where they fall within the
stratification --

A. No, | don't.

Q -- of Dr. Stephenson's results?

A. No. No. |I'mnot supposed to know that, so |
don't know it.

Q On slide 19, are these actually Land O Lakes
costs you represent here?

A. They listed the Stephenson costs. They listed the
percent over Stephenson. And wth those two pieces of
i nformation, you -- since we have the Stephenson cost, you
can cal cul ate what that actual ambunt was. So that's what
we did. And they put all other costs together in that --
what is called all other costs. And they assigned that
equally across all mlk solids, both fat, protein, and
ot her solids.

Q And the -- but there are still sone holes in
getting to the precise figure because of that bl ending of
both the products and all other costs, right?

A. Well, if you assune those all other costs -- keep
in mnd what Mark said about his survey, is he didn't have
detail on certain costs. Wat he did is he would -- he
woul d -- he would -- he would blend average them

So on a hundredwei ght basis or on an average cost
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for butter and powder, we're confident these nunbers

are -- are actually quite accurate. Because you take the
two costs they have defined, and then you add the $0. 10 or
| guess it was $0.11 addition on all other costs. And on
powder, you take those processing, labor, and utility
costs, you add that sanme other cost, which they spread
equal ly across all product, to come up with a nunber.

And the price at the bottomis an aggregate

because we don't know -- | didn't want to assune either,
you know -- | had to assune that the $0.1009 was across
all. So | really wanted to look at it on a hundredwei ght

average cost basis change, and to do that | used Federal
Order yields on butter and on powder and cane up with a --
came up with an aggregate change. That's how that was
cal cul at ed.

And 1'll be honest with you, it was bigger than |
t hought it was going to be, too, and I worked on it for
about 45 mnutes to make sure it was right because that
seens high. But it is not inconsistent with, for exanple,
what Darigold had offered, so we just -- we -- were pretty
confident that it is in the range of being right.

And Land O Lakes had two plants in the survey.
They had Carlisle, Pennsylvania, and Tulare, California,
whi ch he -- which Christian acknowl edged. So | just -- |
just kept that in math. 1It's nore about the overall cost

change than it is the actual nunmber of cost, and that's

the whol e idea of this exercise, that they are -- and if
you are efficient, which | assune they are, it's still a
TALTY COURT REPORTERS, INC. 4294

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

bi g change.

Q s it your testinony that there is currently a
| ack of an appropriate financial incentive to reinvest,
expand or build new plants?

A Overal |, yes.

Q And that's your testinony despite the evidence
that 3 anbia has recently entered into -- or opened a
joint venture plant at a cost of $450 nmillion plus?
That's still your concl usion?

A Yes.

Q And despite --

A. You don't -- you can't assune that plants are
buying mlk on Cass Ill. Janes nmade that very clear in
his testinony.

Q And - -

A. Because those plants aren't pooled, so there's
lots of flexibility.

Q And he also said we're not going to tal k about

speci fic business agreenents --

A. Ri ght.

Q --and I will honor that.

A Yep. | just quoted him by the way, on the plants
aren't pooled, he said that.

Q But as far as that you can't say that they are
buyi ng above or below Class II117?

A | don't know that. | just know that there's a | ot

of flexibility. He did say that, those contracts are

flexible. They have to be, because you got to make a
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pl ant pay for itself.

Q You have not seen those contracts, have you?

A. Ch, no. O course not.
Q The --
A | didn't see themwhen | worked there. They keep

t hose pretty private.

Q And that's still your testinony even though
Hilmar's doing a $600 nmillion plant?

A. Yep. And what did they tal k about pooling? Wat
did they say? They said they had no plans at this tine to
pool, that they worked out contracts with producers in
order to nmake the plant work, and if they'd had any idea
what was going to happen with inflation in the last two
years, they wouldn't have built it. That all canme out of
Wes' s testinony.

Q And you don't know their mlk contract either, do
you?

A No. No. O course not.

Q And despite Saputo's testinony about installing
two and a half mllion dollar water polishers across its
facility, that is still your concl usion?

A. That's a sustainability, environnental, and maybe

even a reqgqulatory issue if they are dealing with a | ot of

BOD in water that nade them have to do that. | nean, a
| ot of tinmes water cleansing is nore -- | had that
experience with Kroger. Mchigan -- Detroit has very high

BOD costs in their waste treatnment system so you could do

t hings that seemcrazy, and in the end, it still saves you
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nmoney. And | can't speculate that's why they did that,
but I know that's often the case when you put in
clarifiers.

Q And the testinony from Leprino about a $1 billion
new plant, you still conclude that there's not enough

i ncentive, economc incentive, to expand or build new

pl ant s?
A Again, | don't know the -- | don't know the
details of that -- of that arrangenent, so | can't -- |

can't speak to that. But contracts have got very --
again, when a plant is not pooled, and none of those

pl ants are pooled, there's a lot nore flexibility in how
you negotiate the price of mlKk.

Q Because, again, no Cass Ill plant is required to
pool, correct?

A. That is correct. So we give thema conpetitive
advant age over those who need to for conpetitive reasons
or there are supply contracts for fluid ml|k who have to,
to sone degree, pool plants.

You brought up what | think is a really inportant
point, is that do we want to give manufacturing to
unregul ated areas, just let them have all of it because
it's so difficult to conpete when you're regul ated?
Because we're reaching that point.

Q Are any of the plants | just asked you about in an
unregul ated area?

A. No, but are they regqulated? Are they regul ated?

It is not just where they are |ocated, it's whether or not
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they participate in the regul ati ons.

Q That ability to participate or not participate in
the regul ations hasn't changed in how -- ever?

A. Right. W're seeing these nmassive plants built
where they don't have to participate in regulation. You
still see sone growmh in other markets. | won't argue
with that. But the big growh is in these unregul ated
markets. And to nme, as a buyer of a |lot of cheese at
Kroger, it disturbs nme -- | -- | -- 1 like to buy froma
broad -- we like to buy froma broad group of suppliers,
and it is becomng nore and nore difficult for
profitability, particularly in the Mdwest and Nort heast,
with current regul ations.

| nean to say that we have gone 15 years w thout a
change in make, that there isn't a need for it, is just
hard to believe. And it is evident. | nean, we have --
al nost every cooperative of any size has limts on mlk
production. And that is long-termvery, very damagi ng.
Sone -- sone are doing better than others; sone have --
some farmers can sell base to others, and that seens to
work a little better. But in alot of cases you are kind
of trapped. If you want to conpete wth where there
aren't those Ilimtations, with [ arger herds that can grow
and spread those fixed costs further, it's difficult to
do. Very, very hard to do.

So this whol e thing about economc harmto farners
isn't just price. And, again, nost of the price of mlk

has nothing to do with the Make Al lowance. |It's got to do

TALTY COURT REPORTERS, INC. 4298
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

wth the price of the commodities. [It's got to do with
the access to nmarket and the ability to grow. Terry
Brockman from Saputo said that. The biggest question he
gets isn't price, it's, "Can | sell you nore m |l k?"

And so what do we do to nmake sure that that can
happen for dairynen that want to sell nore mlk, that they
have a place to send m | k?

And there's dunping, but dunping is a small part
of it. The supply, the quotas or whatever you want to
call them is -- base/excess prograns are restricting
ability to grow And we all know in our incredibly world,
at sone point, you have to specialize or grow, because if
you are -- if you are good at what you do, but you can't
capitalize on that talent and grow your business, you'll
have a hard tine. | nean, you certainly work for a co-op
that's probably the best at that of any. And you can't
ignore that. That's a big part of the -- of the whole
equation is availability of market, not just what's the
Make Al | owance.

Q That was ny | ast question. And when we get the
transcript, I'"'mvery interested to | ook and see how | ong
t he answer was to a yes/no questi on.

A. Well, if you ask a yes/no that can't be answered
with a yes/no, you' re not going to get a yes/no. You know
me better than that.

Q That is not a criticism |I'mjust interested in
seeing it.

MR. M LTNER  Thank you, M. Brown.
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THE W TNESS: Thank you.

THE COURT: Further questions of this wtness,
ot her than AMS?

Ms. Hancock.

THE WTNESS: Good norni ng.

CRCSS- EXAM NATI ON
BY Ms. HANCOCK:

Q Good norni ng.

Ckay. | want to -- I'mjust going to first touch
on your witten testinony in Exhibit 214. You start off
by providing sone calculations, |I think a basic product
price formula cal cul ati on and how Make All owance works.
That's just for the historical perspective; is that --

A. Yeah, it's just -- it's nore denonstrative than
anything. It's not --

(Court Reporter clarification.)

BY Ms. HANCOCK:

Q | think the |ast part of ny question was, you were
just providing that for the historical perspective, an
expl anation of how it worked?

A Yes. That's all that was.

Q Ckay. And then simlarly, in the presentation
that you put together to sunmarize your testinony, the
presentation as Exhibit 215, the first third or so of
that, you were just providing sone historical context of
regul atory rulings, and what we heard with M. M Itner was
sone district court briefing and sone other historical

anecdot es?
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A That is correct.

Q And you woul d agree with ne that to the extent
that there is a historical precedent that's been set, that
that's what the attorneys wll cover in the briefing that
W ill be submtted after the hearing to USDA; is that fair?

A What we want to nmake sure is our -- our Views were
covered. So we include themin the testinony, yes.

Q Yes.

A. Yes, they certainly have that -- | don't know that
t hey have that opportunity. |I'mnot a |lawer. But if
they do, then | expect that they wll.

Q Ckay. And you woul d agree, though, that to the
extent that any of that prior briefing in district court
chal |l enges that were nade to prior hearings or recommended
deci sions or any of the recommended deci sions or final
deci si ons, that those should be taken into context based
on the tinme period that those issues were being addressed?

A. Not al ways, because there have been | ong set
precedents. | mean, | think the best exanple we saw t hat
was wWith the California new order, because there was a | ot
of proposals that were outside of precedence, for exanple,
on pooling is probably the best exanple. And USDA stayed
consistent with their current rules on pooling in markets
that are simlar.

So | do think that they do | ook at that, and so |
do think it -- we think that should be part of their
deci si on-nmaking. Again, they -- they have the right to do
what the Secretary thinks is best. W do think that those
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precedents are an inportant rem nder of what they -- how
t hey have | ooked at things in the past. Yes, | know they
know that, but | also know that we need to nmake sure
everyone knows that. And you'll have a chance to comment
on that, of course, when you brief.

Q Right. And | was just -- | was just trying to say
that those were opinions or decisions or argunents that
were made based on the information that everybody had in
the nonent that they were nmade; is that fair?

A That is true. Yes.

Q And, for exanple, in the federal reform hearing
and then recommended deci sion and final decision, that --
you understand that the point of that was to update the
systemto best reflect the market conditions at the tine?

A | was very, very much involved with that. Yes,
you are correct.

Q Ckay. And then simlarly, where we are today,
which is essentially a nodernization hearing, what we're
here to do is make sure that -- that any pricing fornul as
that are set are nodernized to reflect the current market
conditions; is that fair?

A No. | wll not use the word nodernize. W can
use the word update, adapt. | think there's a |ot of
argunent that sone of the proposals actually are the
opposi te of nodernization, so | will not use that term

Q Ckay.

A. Certainly we have |l ots of opportunities to nmake

changes, and we're going to -- we're all getting a good
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chance to discuss themfor six weeks in |Indiana.
Q Ckay. So you would rather use a word |ike update

rat her than nodernize to accurately reflect --

A. Ri ght.

Q -- what we're doing today?

A And | have been saying that fromthe begi nning
because noderni zation is very -- it's very -- that's an
opi ni on.

Q Ckay. More -- nore subjective?

A. Yes, it's nore subjective. Updates, which can
mean noderni zation, it can nean other things, | think is

probably a better termfor ny personal confort |evel.

Q Ckay. Do you think that we shoul d be noderni zi ng
t he proposal ?

A. | think we are offering to noderni ze the proposal.
| don't think all proposals actually nodernize it.

Q Ckay. So you agree that, in your opinion, that --
that this -- the outcone of this hearing woul d be best
reflected to noderni ze what currently exists?

A. Wthin the real mof the proposals, yes.

Q Ckay. And then your presentation after you have
gone through the historical information goes into your
summari zing Dr. Stephenson and Dr. Schiek's analysis and
why you believe that of all the data points that are in
the record, that these are the best ones to use for
setting Make Al l owances?

A. Yes. W -- we, early on, made a commtnent to use

resear ch-based information. W thought that it was
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I nportant that we use stuff that there's a research record
or an expl anation or, you know, an understanding of the
process how it was done. And so we nade that comm tnent.
We made the commtnent no matter what studies showed that
we were going to do that. W just felt that that was --
you lose credibility. W were concerned we woul d | ose
credibility if we didn't use data that was -- you know, we
t hought was wel |l reasoned and every effort was nade to
make accurat e.

Q And you have been working on this for years,

haven't you?

A On?

Q On updating or --

A. Ch, gosh --

Q -- noderni zi ng Make Al |l owances?
A -- yes. Yes, since the '90s.

Q Ckay. But nost recently, for this hearing in
particul ar, you have been working on it for nore than two
years; is that accurate?

A Yeah. But in different roles because | was with
Kroger until January.

Q Ckay. And so what hat, what role were you wearing
when you were with Kroger?

A. Director of dairy supply chain.

Q And how did that differ than the hat or role that
you are perform ng today?

A. | didn't have to spend 110% of ny tine on policy.

| kind of |ike negotiating and working on risk managenent.
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And |'ve got lost of friends | worked with in this room
actually right now on different projects.

So this is a policy role. | was very, very
i nvol ved with Federal Order Reform back in 2000,
particularly some of the fornmulas, so | have a | ot of

famliarity with it. And |'ve worked with nost -- every

proponent or opponent on every proposal here in sone way,

2023

shape, or formin ny career. It was -- | was not planning

to take this job when |I left Kroger. | was planning to do

alittle consulting and not work quite so hard. That

hasn't happened yet. But | thought it was a -- it was an

opportunity to try to work to nake the system nore
sustainable. In the long run that worked better. That
was ny Vi ew.

Q And rem nd nme again when you joined | DFA on a
policy --

A. Last week of January.
"' m sorry?
Last week of January.
O which year?
Thi s year.
Ckay.
| took -- | took six hours off between jobs.
Ckay.

A Not -- not smart. | don't recommend it, but
that's what | did.

Q The | ast week of January of 2022 or 20237

o >0 >» O > O

A. 2023. |'ve been with Kroger for -- this makes
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nine nmonths. End of this nonth will be nine nonths. But
| have worked with them for years as a nenber.

Q So prior to you taking the new role and then
t hroughout your current role, you had been working on the
Make All owance for the |last two years?

A. Yeah, we -- | led the economc policy commttee at
| DFA, so we were basically in discovery node. But, yes.
We did -- no decisions were nmade, but we tried to --
again, trying to assenble information so we coul d make
what we thought would be the best decision based on the
best avail able information. You know, nothing new was out
there, so we decided we needed to try to figure out ways
to find updated information. Particularly, with Mark's
survey in 2021, cheese was very weak as far as -- and we
needed to have nore cheese plants participate, because it
was only 16% of production, and we didn't feel that was
enough to be a good sanpl e.

Q Ckay. And so you said that you were conm tted
to -- to nmaking an adjustnent no matter what the results
revealed; is that --

A No. We needed to -- if the results had said that
what we have now is fine, we would have done not hi ng.

Q Right. But you weren't --

A But it didn't.

Q You weren't selecting an end and trying to work
backwards fromthere. You were sayi ng whatever the
results reveal is what we wll -- what we will proceed

Wit h?
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A. Yes. And we felt that that was the only honest
way to approach it.

Q And -- and al ong the way, you had Dr. Stephenson's
2021 survey results that cane out?

A. Ri ght .

Q And at that tine, you were working, even
collectively or collaboratively, with National MIk as
wel |l on | ooking at what -- what updates could be nmade to

t he Make Al |l owance - -

A Yeah.

Q -- is that fair?

A. That was true. Yes, at that point it certainly
was true.

Q And in fact, you were -- did you serve on the

National MIk task force as well or participate with the
task force in the work that they were doi ng?

A VWi ch one?

Q National MIk's task force?

A. No, not -- we had a -- you know, National MIlk, it
still does, nore then, has a |l ot of nmenbers of |DFA, and
so they were -- both co-ops were involved in those
di scussions. And there was an attenpt nmade to work cl oser
with National MIk in the spring of '22. Unfortunately
that never really happened. It is unfortunate, but it
didn't. And | understand, people have to do what they
think is best. But we didn't do that.

Q It did happen, right? You just didn't reach an

agreenment on a nunber; is that fair?
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A. No, we didn't really work trying to conme up with
what proposal should be. There was no direct work.
National MIlk did share with nme personally some of the
wor k they were doing, and were very generous wth that,
and, again -- but as far as know ng where they were going
to go policy direction, we found that out in October |ike
everybody el se did.

Q Ckay. \When you said they were generous with
sharing the work that they were doing, what kind of
information did they share with you?

A. Just sone of the econom ¢ background and sone of
the different proposals before they were proposals.

Q Ckay. Sone of the econonmic analysis that Nationa
MIlk was performng to -- to eval uate Make Al |l owances?

A. Yes, before they nmade any decisions, that is
correct.

Q And including the fact that they had --

A. Well, not so nmuch make. No, they didn't -- |
didn't see any research on nake. | saw it nore on
differentials, skimcalculations. Not on make. | never
saw any information from National MIk on nmakes.

Q Did you talk with them about their economc
anal ysis on Make Al |l owances?

A. No. Because we -- we thought we were all still
wor ki ng toget her when they cane out with a proposal.
Quite honestly, we were surprised.

Q When they canme out with a proposal in Cctober?

A. Cct ober of | ast year, yes.
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Q Ckay. And at the point had | DFA al ready submtted
its request for a hearing?

A Oh, heavens, no.

Q O submtted its position on its proposal with the
Dr. Stephenson survey?

A. No, we hadn't even decided to do the Stephenson
survey yet. W had sone conversations with regul ators,
cane to the conclusion we needed to have an updat ed,
br oader survey, so we decided to work to get that
acconpl i shed.

Q And one of the reasons that | DFA decided that it
want ed to have an updated Stephenson survey was because it
had sone concerns with the nunbers that it saw out of the
2021 Stephenson survey; is that right?

A. Yeah. We didn't think -- participation just
sinply wasn't even, and we needed to have a better
representation, of particularly cheese and whey.

Q Ckay. And then did you have some concerns with
t he nunbers that cane in on butter?

A On Mark's new survey?

Q From 2021.

A. 2021, yes. And that's where a |ot of our nenbers,
co-op and non-co-op, said we need to go back to allocating
across on a solids basis for fixed costs.

Q Because - -

A Which is why that was the request for the new
survey.

Q Because Dr. Stephenson's 2021 survey reveal ed t hat
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the Make Al |l owance would actually go down for butter?
A But it would take powder al nbst to $0. 30.
Q You have to answer the first question that

asked, though.

A It did lower it, yes.

Q Ckay.

A. To the surprise of everyone, | think.

Q Ckay.

A. I ncl udi ng butter/powder operators based on ny

conver sati ons.

Q So in that exanple, IDFA did not want to take
Dr. Stephenson's nunber at face value but wanted to redo
the survey to nake sure that the survey results were
updated in 20237

A. Two reasons -- well, several. One is we needed to
have stronger participation on the whey side, particularly
on the cheese side. W were very pleased to see the
aver age cheese plant survey size double, which we thought
was an indication we got a broad spectrum of plants.

On the butter/powder, both co-ops and non-co-ops
expressed concerns over the non-traditional way of
allocating figured costs. So at their -- | won't say
i nsi stence, but their reconmendation, if you're going to
update it, let's go back to the old nethod so that we
can -- it's alittle nore apples and appl es than what we
had with Mark's new all ocations. And that's why we
specifically asked he go back to that. And he had done it

before, so it wasn't particularly difficult for himto do
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t hat .

Q And you were nore confortable with the second
survey results than you were with the first; is that
right?

A That is true.

Q And do you believe -- and those survey results
wer e taken based on costs that were incurred in cal endar
year 2022?

A. Yeah. There's a couple plants that were fisca
2022, but nost of them were calendar. They're all --
what ever the business year was for the participants,
that's what Mark said.

Q Ckay. So either cal endar year 2022 or fisca

year --
A Yes --
Q -- 20227
A. -- which is the plus or mnus off of '22 average.
Q And that was at the discretion of the plant?
A. O the conpanies, yes, whatever they wanted to

use. W asked themto be consistent across all plants
within the organization. So, again, the allocation of
costs, you can do it right. But as you can inmagine, nost

conpani es have annual records on -- on that kind of

information. |It's nmuch easier to access than to conprise

a year that's part of the two fiscal years, so we gave
peopl e that option.
Q And - -

2023

A. And that was true in his other studies too, by the
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way. That's not just this |ast one.

Q Ckay. So that nethodol ogy didn't change?

A. No. No. Annual years -- if you are going to nake
your accountants dig up a |lot of data, for heavens sakes,
don't make it harder than it has to be for them because
they already had it -- nost of themhad it already
conpi | ed.

Q And you understand that in Dr. Stephenson's cost
all ocation, that he's included a return on the investnent
for those processing products --

A Yes.

Q -- that's built into each one of his cost

al |l ocati ons?

A Yes.
Q So if -- if a processor were to sell their product
of cheese, for exanple, at the cost -- or at the price

that the USDA sets, and its costs canme in exactly as

M . Stephenson -- or whatever the final nunber was
forecasted, and then they pay their dairy processors based
on that, that would necessarily have enbedded wi t hin that

a profit margin?

A |s there a problemw th that?

Q "' mjust asking --

A. | f you have --

Q -- if that's your understandi ng of --

A. That is ny understanding. Yes, that's pretty
classic allocation. You have to basically put an

alternate value or an opportunity cost on that investnent
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and that asset. That's ny experience. Very common.

Q And |I'mjust asking this based on your historica
perspective and overvi ew because you provi ded sone
calculations in here. So | just want to nmake sure that
when you do your calculations in your testinony, that I'm
under st andi ng what that includes.

A. Very fair.

Q Ckay. And so if a processor, for exanple, were
able to sell their cheese, in this exanple, at a price
hi gher than what USDA had set, that would be an additi onal
opportunity for an additional profit?

A. Assum ng that the manufacturing costs were

consummate to allow for a greater margin, yes.

Q Everything else is still the sanme as ny first
exanpl e.
A. Then they would be as long as it isn't surveyed,

because if it's surveyed, it will end up in that NDPSR

price.

Q Well, | nean, but that -- how |l ong does it take
for the survey to end up in the price?

A Two weeks.

Q So --

A Most cheeses -- I'll use cheese since |I'm nost

famliar with. Mst cheese is sold on previous week CME.
Sonme isn't. Sonme is priced off of Cass IIl. Sone is
priced -- creamcheese is areally weird fornula. But
basically it is generally if you -- it's generally a two,

t wo- and-a-half week lag. And if you ook -- if you | ook
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at, for exanple, you |look at NDPSR prices conpared to CMVE
prices, particularly for butter and bl ock and barrel
cheese, that lag is very, very predictable because it's
reporting. USDA bases its price on sale date, and sale
date is generally based on a previous week average. And
it can -- | think it's even delivery with USDA, so it
probabl y adds another week. So there's usually a two- to
three-week -- they follow each other very well, but
there's definitely a lag with those products. And it's
becom ng nore that way. W have nonfat dry mlk too. But
that is a newer market. It hasn't been as robust as
butter and cheese because they have been around, | think
| onger than ne. They have been around a long tine, so --

Q So at the strike price, at least, that lag hasn't
yet caught up; is that right?

A No, it's two to three weeks.

Q Ckay. So if they sell at higher than the cheese

price, that's another opportunity for a profit?

A. Unl ess the market's goi ng down, and then the other
t hi ng happens. It averages out over tinme, but it is
painful. You say it is great when -- it's great when the

market's going up; it is painful when the market is
dr oppi ng, because of that |ag, and you are paying off the
| ag price.

Q And if a plant is able to process nore
efficiently, or deadly efficiently as | have really cone
to enjoy --

A. You know - -
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Q -- that's another opportunity for a processor to

build in a profit opportunity?

A. No different than a dairyman. Sone dairynen have
| ower production costs than others. It's -- | see no
difference. No -- no two plants are the sanme, no two

farms are the sane. Those who are the best at making
quality products at the | owest cost, regardl ess of
regul ation, will be around over the | ong-term because they
have the nost ability to generate a nmargin that allows
themto grow

Q Ckay. So is the answer yes, that the -- if they
can -- if a processor can beat the Make All owance, then
that's another opportunity to find or build profit into --
into their calcul ations?

A If they are the half that's |ower, yes.

Q Ckay. And then you said that's no different than
a producer, if they can build efficiencies into their

process, they mght be able to find some profit margins in

there as well; is that fair?
A. As we all know, they work very, very hard to do
t hat .

Q Yeah. And we have heard sone other testinony in
this hearing that the |arger the herd, the nore
efficiencies that a dairy producer can build in -- into
their profit margin calculations. Wuld you agree that's
your experience as well? In your observations of the
i ndustry?

A. | didn't quite get the question.
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Q Yeah. Just that the larger -- the larger the herd
or the larger the dairy farm the nore opportunities they
have to be efficient and have a higher profit nmargin?

A Generally that is true, yes.

Q So the smaller dairy farnmers tend to be the ones
t hat have the thinnest margins or the nost difficult tine
bui | ding those efficiencies into their process?

A. It really varies. Fromny personal experience, it
really does vary. One of the chall enges you have with
smal|l dairies, even if your margin per unit of mlk is
hi gh, based on your size and just the cost of living, do
you generate enough margin to support that famly, even
t hough the herd itself may be fairly profitable. So it
really varies.

But if you just |look at herd size over tinme and

how it has grown, that's telling us that the -- obviously
the big herds seemto be the ones that are -- are doing
better because they -- herd size continues to grow. Which

makes perfect sense, just hopefully get better
efficiencies out of the equi pnent and | abor and everything
el se.

Q And so you woul d agree with ne, then, that those
that are nobst susceptible to the pressures of
Make Al |l owances being increased are those snaller dairy
farmers who m ght have the thinner margins and not as big
of efficiencies?

A. Well, if they are on a base/excess programlike

nost of the country, they don't have a chance to grow if
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they want to. So | don't think that's -- you can't | ook

at half that question. You sinply can't.

Q Yeah. |Is it -- I'mjust asking you about that
exanpl e.

A | know you are, but you are trying to get ne to
say a certain answer, aren't you? | nean, the way | | ook
at it is the -- a farnmer or producer -- Federal Order
term-- a producer has, | nean, they're -- if they are

selling mlk nore proprietary, they are guaranteed a
m ni num price based on their conponent |evels in the
market they are in, and all those other things. And it is
the sane price whether you have 10,000 cows or you have a
hundred cows. There's no discrimnation on size or
advantage to size as far as regulated m ni num price.

And so they wll have those struggl es regardless.
And as far as whether that Make All owance hurts their
price, it depends if they own their cooperative, if they
are a cooperative nenber, owns their manufacturing assets.
They only have so nuch noney to pay. That's where we see
these nmail box prices. It's very discouraging. They get
harder. And if you are not a co-op -- | nean, if they are
a co-op and they are selling to soneone who sells on a
regul ated price, those plants sonetines grow, but not as
consi stently.

Soit's -- it's unfortunately nore conpl ex than
wish it was. And, you know, | was raised on one of those
little farnms, and I wish they were all still there. But

it's getting tougher and tougher.
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| think -- and I'll go back to Idaho. There was a
ot of small farns in Idaho at one tinme, and the order
didn't matter then. It was just a function of efficiency.
And you got bright kids, and they decide to be |awers or
| guess cheese makers or whatever they decide to be. It
is just nore difficult. And with or w thout regul ations,
unfortunately our small dairynen, unless they've got sone
kind of specialty market or they worked out sonme kind of
arrangenent, it is very hard. And it is unfortunate, but
it is very hard.

Q It's been a long tinme since we have had snal |
dairy farns in |daho.

A Yeah, | know. Wen | went to G anbia, there was a
few They are pretty nuch all gone now.

Q Did you hear the testinony fromsone of the
processors |i ke danbia and Leprino that said that it --
it's been the last four -- four -- four-ish years or at
| east since the pandenic since they haven't been able to
beat those Make Al |l owances?

A Yeah. And they are -- they are -- | would assune
they are all probably | ow cost operators. The way they
have grown, you woul d assune that they are. And so they
are | ow cost operators and can't neet the nake in the | ast
three or four years. It doesn't surprise me. The smaller
ones, it's probably been a little I onger. The very
bi ggest, that would be the tine. But we've had, as we all
know, remarkable inflation in the last two and a half

years. So it had a big effect.
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Q Does that indicate that Make Al |l owances that were
| ast updated -- what, was it 15 years ago?

A Yes. 2008.

Q Does that indicate then that if they were able to
beat themfor 11 of those 15 years, that 15 years ago
Make Al l owances were set too high?

A. No. Because you are tal king about four of the
nost efficient dairy conpanies probably in the world.
That's not your weighted average cost. |It's the snaller
ones that have really struggled. And a lot of themaren't
tiny. They may be 3 or 4 mllion pounds of ml|k a day,
but they have really struggled. And they kind of hobbl ed
al ong.

And, again, | think the data that Janes DeJong
did -- and I'mglad he did it so | didn't have to -- on
the -- when you | ook at the -- the mail box versus
regul ated mni mum-- or announced price, and
unfortunately, the negative, you can't explain those kind
of differences away on hauling. They are nuch bigger than
that. And that just neans there's | ess noney to go
around.

And the systemdoesn't function if -- if it
basically doesn't |et conpetition have sonme room -- just
like the farnms -- sone roomand who -- who isS in business
in ten years and who i s not.

So it isn't, sadly, that sinple. And very

large -- | would expect very |arge conpanies to have | ower
manuf acturing costs. | would hope when | was at Kroger |
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was a better negotiator because of the volune we had, and
t hey never fired ne, so we nust have done okay.

But the point is, is that you are always going to
have differences in business with or w thout regul ation,
and you have to expect that. And we have sone extrenely
efficient private cheese conpanies. W have sone
extrenmely efficient block producers as well.

Q You were talking with M. MItner about the change
fromNASS to NDPSR.  And | think you said that when NDPSR,
they took -- took over, we got better data because the
audi tors knew what they were doi ng?

A. They got consistent direction. Under NASS --
because | was at d anbia when NDPSR started. Under NASS,
it was run by the states, and every state kind of
interpreted things a little differently, and so it
resulted in not consistent reporting.

When USDA took that over, | nean, they have had --
t hey know audits. They have been doing them for decades
and decades and decades. And so it wasn't malicious
perhaps -- I'll give you a real sinple exanple. One
cheese plant was reporting white bl ock cheddar because
t hey make yell ow and while block. You are not supposed to
report whites. So they said, oops, we're sorry, and they
quit reporting the whites, just as -- a very sinple
exanpl e of a thing that USDA caught that they had been
doing incorrectly for at |east ten years.

Soit's -- it -- maybe not -- yeah, close to ten,

maybe ei ght.
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Anyway, the -- they just nade it far nore
consi stent, which is something USDA's Dairy Division is
very good at, trying to be consistent across their
procedures, and it just nade the data better.

| don't know how many audits there is as far as
peopl e not reporting, or it was nore, a little fine things
on the edge where, that no one had ever told themnot to
report that, and so they reported it, or they weren't
reporting sonething they shoul d.

Another thing I saw was on fresh cheese, very
fresh cheese, sone -- particularly barrels, sone
processors bought barrels that are two or three days ol d,
and they were being reported rule five. So that was
cheese that was no | onger --

Q They were being reported -- | mssed the |ast
of --

A. They were reporting cheese that was just two -- it
was delivered very fresh. Barrels, fresh, have a
different functionality than barrels that are two nonths
old. And they both are inportant, but you kind of blend
them And they weren't -- they were less than the five
days | believe it is on barrels. So it shouldn't have
been reported, although it was, you know, being sold to
t he sanme custoner that was buying stuff that was reported.

So, again, just trying to make sure everything is
consi stent because that's the only way you get conparable
data is to have consistent rules on what you report.

Q And | think you started off by saying one of the
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differences in the way that NASS coll ected and reported
the data conpared to NDPSR, that it wasn't maliciously

notivated, but that it was just better nethodol ogy for

col |l ecti on.

A. Yes. | believe that is the case. And just you
had -- the auditor staff had -- they had consi stent
training, because it's a federal programrather than a
| ocal program So people were given the sane -- basically
the sanme tool kit to do their job, which | think nmade it
work a whole [ot better.

In ny experience, the industry confidence went up

alot in NDPSR when it -- with AMS because they knew the

rules were -- everybody was follow ng the sane rul es.
Even plants would say, well, they are not reporting.
Well, you know, if they weren't or they were doing it

wrong, it got corrected. So it just made the system work
better. Put a lot nore confidence in those nunbers.

Q Wiy did it matter if the industry had confidence
in the nunbers?

A. Vll, why wouldn't it? If you feel that -- if you
are going to be regulated, don't you want to make sure it
is based on fair data? | nean -- and that was it. You
want to nmake sure it was fair.

And, again, | don't think -- there were sone
issues, | think, with reporting, the states, that may have
been nore onerous than others. But a lot of themwere
just really sinple like |I just described, and they were

general ly not |arge volunes of product. But if you are
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going to record it, do it right because, you know, there's
a lots of dollars depending on those nunbers being
accur at e.

Q And do you agree that for Make Al |l owances, if you
are going to record it and audit it -- or if you are going
to record it and survey it, that we should do it right?

A W need to use our best available data. | think
Farm Bur eau, National M|k, and IDFA are all working on
| egi sl ative | anguage to give USDA the opportunity to do
that. But if we're going to be 2008 to 2010 before we
have sonething we can use, that's way too |ong.

Q How | ong did take Dr. Stephenson to do the survey
t he | DFA conmmi ssi oned?

A. He started it in February; he finished it the end
of May.

Q Ckay. And | think when you were talking with
M. MIltner, it was Exhibit 179 about the e-mail that was
sent out to the nenbers.

Do you recall that?

A Ch, vyes.

Q And you said at the tinme that it was sent out you
didn't know if it was the nmenbership that existed at the
time or the nenbership --

A. No, | did know. It went to everyone that was a
menber, and we hadn't had any change yet, so everyone.

Q Let nme finish nmy question because it mght clarify
where --

A. Al right.
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Q -- I"mgoing with it.
In Exhibit --
A. | apol ogi ze.

Q That' s okay.
In Exhibit -- this is just an awkward conversati on
when it's so conpartnentalized.
But in Exhibit 179, when you were talking with
M. MIltner about that, you were saying you don't know if
it was the nenbership that existed at the tine was what --
is the sanme nenbership that you have now because there had
been a change i n nmenbership.
A. No. It was whoever was a nenber, and so if people
had joined since those letters were witten or they have
| eft since those letters were witten, they -- they -- the
ones that joined later didn't get a letter; those who |eft
after the letters did get a letter. So -- so, basically,
we did have sone nenbers |eave in May. Al of those
peopl e got the letters because they were sent in April
The final letter was actually sent in April.
Q Was that --

A The one that you saw was sent in March, the one
t hat Ryan had.

Q Ckay.

A Yeah.

Q So when you tal k about the nenbers that had |eft
in May, was that May of 2023?
A Yes.

Q Ckay. \What do you understand was the reason that
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t hose nenbers departed?

A. That's -- they can tell you.

Q | "' mjust asking you what your understandi ng was.

A | think that's private between nenbers who have
got different reasons and different letters. | don't
think it is ny ability -- | can't share that. | don't

feel it appropriate.

Q Do you know what percentage of | DFA' s nenbership
left in May of 20237

A. |'"'mnot going to tell you.

Q Was it nore than 50%

A. No. But I'mnot going to -- that's enough.

Enough prying on that. That's private. | shouldn't even
have told you that. No, it's not that. The whole staff
is still there, so they are making it work.

Q s it your understandi ng that you had a nenbership
departure because of the concerns with the methodol ogy and
t he approach that IDFA is taking with respect to its
Make Al l owance at this hearing?

A | think the -- fromwhat | understand the concern
was that they were | ooking only at Make All owance at | DFA.
That's the only thing we had consensus on at that tine, so
we noved ahead with that.

Q It was the approach that | DFA was taking, with the
| ack of consensus fromits nenbership?

A Well, you never have 100% They weren't happy,
ot herw se they wouldn't have left. Sone of them | think

it was budget, but nost of them!| think it was probably
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the policy, Federal Order policy was the reason. And
we' ve al so had a couple of join us since then because of
Federal Order policy. | nean, it's just -- you know, we
live in a very diverse industry, and there's |ots of
opi nions, and getting themall to align is a chall enge.

Q When you say Federal Order policy, you understand
that that's Federal Order policy that is being presented

at this hearing --

A Yes.
Q -- that we are here for?
A Yes.
M5. HANCOCK: That's all | have. Thank you so

much for your tine.
THE W TNESS: Thank you very nuch
THE COURT: Further questions for this w tness,
ot her than AMS?
W have been goi ng about an hour and 20 m nutes
again. W can take a break. Cone back at 11:00.
(Wher eupon, a break was taken.)
THE COURT: Back on the record.
Okay. M. English.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chip English, MIKk Innovation G oup.
M. Brown, you had a couple of questions or
several questions from National MIk counsel about the
i ssue of return on investnent.

What is your recollection of USDA s treatnent of
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return on investnent dating back to 1999 and the Federal
O der Refornf

A. They have always included it when they are doing
their analysis on what's an adequate cost because
that's -- you have an opportunity cost for that asset.
You have to put a value on it if you are going to have a
true cost.

MR. ENGISH: That's all | had, your Honor.
THE COURT: Anything further from anyone besi des
AMB?
AMG.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good norni ng.

A Good norni ng agai n.

Q You guys got very organi zed at the break and
caught me of f guard.

Ckay. The | DFA proposal seeks to inplenent your
Make Al |l owances over a four-year tinme period.

A That is correct.

Q But throughout the testinony of -- your testinony
and ot her | DFA nenbers that have testified previously, you
know, obviously the enphasis is on how you all feel the
current nmakes are very inadequate and plants are | osing
noney, etcetera.

So | guess, how cone given that reality that you
all testified to, you still are okay with a four-year kind

of staggered inplenentation? Wy is that acceptabl e?
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A. Because of the large increase that is being asked
for. And we think that it would -- it may be too much at
once to basically raise makes $0.08 on cheese, whatever
t he other nunbers are, and to do it in a nore gradua
basis as long as we have a schedule to get there or as,
you know, until we have a USDA audited study, gives sone
time.

It's -- it's been so long, and inflation the | ast
two years has been so rough on everyone, that we just feel
that it would nmake nore sense to give it -- give it sone
room We have nenbers that would like it all at once. It

was a consensus view that it just nmakes it a little easier

on the farmside if we do it over four years. |It's never
fun for anyone, but that's -- that's the view.
Q Ckay. And we have heard a | ot about -- throughout

t he past few weeks, about plant investnent, whether it's
new plants being built or not being built or investnents
in current plants to help increase efficiencies. And a

| ot of that discussion was, well, we had to be innovative
if Make All owances aren't reflective of our costs to
figure out how to conbat that.

So given the current -- the Stephenson study and
the Schi ek study that you all are proposing be used, how
are those efficiencies captured? O nmaybe another way to
put that is, capturing efficiencies can al so nean
increasing yields, and we're not -- you all aren't seeking
an increase in yields. So howis that sonehow bei ng

factored into the equation?
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A. You can only create so nmuch yield. | nean, if you
have a product that's 3% water and 97% solids, for
exanple, there's only so nmuch you can do to increase the
yield. |I'"m-- one of the reasons | personally amvery
confident about a yield study with USDA as part of the
make study is you are going to find that the yields are
pretty much right. It is whether you fortify or you
condense mlk in front of the vat, which of course you
woul d take account for.

In ny experience, the only -- only -- if you are a
nodern efficient plant, you are al ready doi ng what you can
because the last thing you can afford is to | ose the
solids down the drain, quite frankly.

And | think one of the reasons we really
encouraged broad participation in the |last survey is we
wanted to nmake sure there was large plants init.

One of the -- one of the opportunities | saw with
Mark's 2021 study is he didn't have enough cheese in it,
and his average plant size was like 1.6 mllion pounds.
Which isn't tiny, but for an average it is kind of |ow
That was doubled. So I'mnore confident that it reflects
those -- those big efficient plants, whether they are
powder dryers or cheese nmakers are now in the information.

And, again, we can't make anybody do anyt hi ng, but
we strongly encourage themto go in because we think it
helps credibility. And it is a nore honest picture of the
I ndustry, quite honestly.

Q Ckay. Can you turn to page 12 of your exhibit,
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t he Power Poi nt slide, Exhibit 215?

A Sur e.

Q So under the 2019 study, that first box, under
participating plants. W found that the nonfat dry mlk
and butter plant nunbers are different than what you have
inthis table. So I'mjust wondering if they are -- if
you were referring to a different study perhaps?

A Let ne --

Q O that mght just be an oversight?

A If I can, 1'll check, and if it needs to be
resubmtted, we wll correct the table.
Q Ckay. So there was sone tal k about -- in one of

your exanples in your testinony, dunping mlk,
specifically in the Upper M dwest, because of |ack of
pl ant capacity. |'mjust wondering if there m ght be
addi ti onal reasons that could be why that m | k was dunped
or you attribute it all towlling -- I'lIl termit,
willing plant capacity?

A. Yeah. And | think it is inportant that the dunped
m |l k conpared to what the supply nmanagenent prograns are
doing on mlk volume is small, but we're so tight. For
exanpl e, when Hastings Creanery just closed down, and that
caused sone stress. W had sone stress earlier in the
year when we had a change in suppliers into a plant in
Sout h Dakota. And you can't live in Kenosha, Wsconsin,
and not hear about the mlk being dunped in the M| waukee
sewer, which amazes ne because the BOD charge you are

going to pay on that is going to kill them Couldn't they
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find soneone else to do that.

But generally when mlk is dunped, either it's --
it's -- has -- it's positive for antibiotics, and nost of
that is handled wth |agoons. | think nbst conpani es have
farmers that they work with to manage that.

The -- the other thing is -- you see, is sonetines
i f you, depending on where markets are, whether you have
an outlet, because really the only Gade B m |k anynore is
when a BTU fails, and so you will have sone m |k that for
a day or two will be B. Sone plants will take that, not
very many anynore because of their custoners
requi renments, so that can cause sone.

But what you see in the Mdwest isn't necessarily
every day. There's 20 |oads going to the M| waukee sewer
system It's we're so tight on space, it just takes a
very little thing to create sone disruption. Hastings is
a good exanpl e.

And it will generally resolve itself, but right
now we're -- the spring in particular we were so tight in
capacity, there was really no place for it to nove. So
it's -- it's -- it's nore due to | ack of space than
normally. Normally | view dunped m |k as being either
antibiotics or soneone failed a bulk tank unit with FDA

Q Ckay. And | ack of space would be lack of willing
pl ant capacity to take on m |l Kk?

A Yeah. What you find -- with that mlk, if you
| ook at the spot mlk prices this year, | nean, if you

wanted m |k, you could buy it inexpensive. There's a
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couple of things with that. One is labor is still tight.
It's not as bad as it was a year ago, but labor is still
tight in plants. Second is they literally don't have the
room They are running that full. Particularly the
spring, | think we all know it got particularly crazy.

And what you will find when you dunp mlk, you are
going to |l ook, where can | send that to get rid of it,
where can | sell it? If | get six bucks to sell it into
sone little dryer down in Kentucky, and it costs ne four
to get there, it's better than nothing. And so plants
will do that. And there's sone people that will pick up
that mlk. Sane with cream if you have creamthat's got
a high acidity, there's soneone that can probably figure
out a way to nmake sonething out of it, and they will buy
it, and it will be at a heavy discount.

And so that's what they | ook for, any option they
have that's better than dunping it. But unfortunately,
this year there has been sone of that.

My experience historically, particularly in Idaho,
because you are so far from places, that processors, if
they do get long, or you don't have anyone that can take B
mlk, then it does travel a long way, and so it is really
mat h.

And this year, you know, sales started to get
weaker. Cheese got weaker in June. No one is excited
about buil ding inventory, although thankfully we recovered
nicely, and so there wasn't a place to send it. That's

really what it anobunts to. It's just -- this is just
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math. It is not only how nuch can | nake, it's how
much -- how nmuch will | |ose versus dunping it. It just
nmakes sense to haul it, so that's what they will do.
That's been ny experience.

Q Could that -- that scenario which you just

di scussed and -- could that be |leading to sone of the

2023

decrease in the nmail box prices we see, because there's not

other outlets for producers to sell their mlk, and so
they are being forced to take a | ower price?
A It certainly could. Well, if you -- | think we

had one testinony froma cooperative tal king about how

prem uns have | owered because of margins. It certainly --

it certainly could.
One thing -- the other thing is when you have

inventories building. So, for exanple, cheddar got |ong

in June. W all knowthat. And -- and do you really want

to make -- even if the mlk's cheap, do you want to
deval ue the inventory you already can't sell by putting
nore product on the market? And that's anot her

consi der ati on.

They're -- |ike everybody el se in business, what's

the best for ny business, and it isn't always buying cheap

mlk. But generally, |I nean, in -- | think the biggest
i ndicator, Erin, is all the supply managenent prograns we

have with cooperatives, all over the country. They just

sinply -- they have -- they would have even nore mlk than

they could manage if they didn't have those prograns in

pl ace.
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Q Uh- huh.  Ckay.

On page -- well, page 22 of your PDF exhibit, you
tal k about you would Iike the effective inplenentation
date to be January 1st, 2025, of the first increase.

And what's IDFA' s position if, let's say,

January 1st, 2025, in the cal endar of events doesn't work,
just for who knows what reason. What's your suggestion
for how your proposal should be inplenented?

A. Well, we believe strongly there's enough urgency
that it doesn't need to wait. W don't think risk
managenent on Make All owances is -- is sonething we need
to be careful with too nuch delay wwth that. W
understand just the process alone and getting through all
the steps, it |ooks |like January 1st, 2025 was popul ar,
Erin. | think we all recognize, again, that's -- that's
Proposal 22. You nmake it work however it best fits to
work. We would be open to a different tineline, but we
woul d |i ke annual adjustnents |ike we proposed.

Q kay. So -- but starting at the first of the

cal endar year isn't --

A It isn"t crucial.

Q -- isn't crucial? GCkay.

A. Not if it doesn't nake sense regulatory-wi se to do
t hat .

Q kay. And then on the -- give ne a second. |
t hought | marked ny page, but | apparently did not.
Page -- nowl'mgoing to flip to your other
exhi bit, 214.
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A. Ckay.

Q On page 26, so it's 25 going into 26, nore in the
i npl enent ati on pi ece, you wote, "If USDA were nonet hel ess
to adopt such a delay in inplenenting, |IDFA would no
| onger support staggered inplenentation of the proposed
Make All owance."” And you woul d propose that we just junp
to year four.

" mjust wondering if you could expand on that. |
don't think anyone's asked you a question on that.

A. No. And that's an excell ent question.

What -- what we're saying is if there's a
significant delay due to, for exanple, risk nmanagenent
concerns. Let's just use an exanple. Say we're going to
wait 18 nonths over when it could possibly be inplenented
because of that. W think at that point that that's too
long to wait for just a partial, so we would ask that you
nove to the full thing. That would also give the risk
managenent fol ks plenty of tinme to adapt to the change.
That's what that's about. And that would be if there's
a -- a plan significant delaying inplenentation. And,
again, | know there hasn't been broad support for that,
but we just -- our folks think it is pretty inportant that
we don't stretch it out nore than the four years we
al ready have. So that's where that comes from

Q kay. So | think as | have understood the
testinmony so far, that | -- | don't believe anyone's asked
for a delay in the Make Al |l owance piece, for inplenenting
t hat .
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A No. But there's -- there's been sone conversation
by one Upper M dwest bargai ni ng cooperative that spent a
| ot of time tal king about risk nmanagenent and t he need for
delay that | don't think was specifically on Proposal 1.

Q Ckay.

A. Proposal 1, | can see sone |ogic because you are
changi ng those skim formul as.

Q Ckay. And then below that, you have, "A mgjority
of cheese manufacturers have fewer than the 1250
enpl oyees, and then therefore qualifies as Snal
Busi nesses. "

| know we have collected information on the plants
t hat have been here or the -- represented here at this
hearing. But how did you conme up with "a majority"?
Where does that --

A The survey. |DFA, when you -- we do annua
surveys, and they give us enpl oyee nunbers.

Q So these are | DFA nenbers?

A Yes. These are |IDFA nenbers. That is correct. |
can't speak for cheese nakers, but for |DFA nenbers, the
majority of themare smaller. The big ones are really
big, but the majority are | ess than that.

Q Ckay.

M5. TAYLOR: | think that's all AMS has. Thank
you.

THE WTNESS: Thank you.

THE COURT: Redirect?

MR. ROSENBAUM  Your Honor, at this point | would
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sinply nove Hearing Exhibits 214 and 215 into evidence.

THE COURT: Any objections?

Heari ng none, 214 and 215 are admitted into the
record of this proceeding.

(Thereafter, Exhibit Nunmbers 214 and 215 were

recei ved into evidence.)

THE COURT: M. MIltner, do you want to nove in
Exhibit 179 at this point?

MR MLTNER | think we'll nove it after
M. Allen says what he has to say about it, if that's
okay.

THE COURT: Very well.

You are dism ssed. Thank you, sir.

THE WTNESS: Thank you.

MR. MLTNER  Your Honor, this is Ryan M Itner
representing Select M|k Producers, and we would like to
the stand M. Chris Allen.

2023

THE COURT: M. Allen, welcone. Please raise your

ri ght hand.
CHRI S ALLEN
Being first duly sworn, was exam ned and
testified as fol |l ows:
MR. M LTNER  Thank you, your Honor.
DI RECT EXAM NATI ON
BY MR M LTNER

Q M. Allen, if you could state and spell your nane

for the record, please?
A Chris Allen, GHR-I-S, A L-L-E-N.
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Q And if you could al so provide your business
address for the record, please?

A 5151 Belt Line Road, Suite 455, Dallas, Texas,
75254.

Q And in front of you do you have a docunent that's
| abel ed in the upper right as Exhibit Select-1?

A Yes.

Q And is that your testinony on what is known as
Proposal 11 in this proceedi ng?

A Yes.

Q Ckay. And | understand that you -- you intend to
read an abbreviated version of that statenent for your
testi nony today, correct?

A That is correct.

Q Ckay. Now, as you were preparing to deliver your
testinony, | believe there were three small edits to that
exhibit fromthat which was submtted USDA i n advance; is
t hat correct?

A That's correct.

Q Ckay. So | want to go through those. And they
are reflected in the versions that have been handed out,
and we will submt to AMS a PDF copy of the revised
versi on.

On page 1, the third line fromthe bottom where
it reads, "0.68% of butterfat."
That did read 0.68%of mlk solids, correct?
A Yes.

Q And then on page 2, under the section beginning
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"Phi | osophy and Rationale,” in the fourth line, the word
"processi ng" appeared tw ce, correct?

A Correct.

Q And the first one of those should have read
“production"; is that correct?

A. Ri ght .

Q And then on page 16, in your conclusion, in what
is the fourth line fromthe bottom there was no change to
t he wordi ng, but the change to the punctuation in that
sentence there, correct, where it read, 0.2% of al
solids, period, butterfat |osses, comm, there was a

punct uati on change there, correct?

A Yes.

Q But no change to the wording as | recall; is that
right?

A Yes.

Q Al right. So if you would give a little bit of

your revised statenent on your background. |If you would
t hen pause, | would like to ask you a few nore questi ons,
and we' Il proceed fromthere.

THE COURT: Did we mark this?

MR MLTNER Oh, you know what, we did not.
Could we mark that, your Honor, as the next sequenti al
exhi bit?

THE COURT: Select-1 is marked 216 for
identification.

(Thereafter, Exhibit Nunmber 216 was marked

for identification.)
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MR. MLTNER. Thank you very nuch.

THE WTNESS: | amthe senior director for
industry relations and anal ytics at Select M Ik Producers,
Inc. | hold a bachelor's and naster's degree in econom cs
fromthe University of Texas at Arlington. | have worked
in the dairy industry since 2008. Anong ny
responsibilities are nmarket analysis and econom c policy.
In conjunction with Select staff, | have anal yzed and
devel oped the three proposals submtted by Sel ect and
noticed for consideration at this hearing.

BY MR M LTNER
Q Thank you very nuch.

M. Allen, if you could give us a little nore
background on the work you currently performfor Sel ect
M| k Producers and what that involves on a day-to-day
basi s.

A. Sure. Currently, and really throughout the
15 years | have been in the industry, | have had vari ous
roles, but I have consistently and primarily focused on
t he econom c anal ysis of the production, the supply/denmand
for mlk, dairy products. Al so focused on anal ysis of
co-op busi nesses and busi nesses they run. And | have
focused on the analysis of how changes in dairy policy
i npacts producer mlk checks.

Q When you are anal yzing different scenarios for
your enployers, and currently for Select M|k, would you
be | ooking at the producer side of that equation, at |east

in part?
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A Yes.

Q Wul d you al so be | ooking at the sale side of the
equati on where the cooperative is now selling producer
mlk to a custoner?

A Correct. Yes.

Q On the policy, you nentioned you work in -- on
policy anal ysis.

Does that include analysis of Federal O der
regul ati ons?

A Yes.

Q Wul d that include issues like this proposal or
t hese proposal s?

A. Exactly.

Q Have you participated either as an attendee or a
wi tness in any other Federal Order proceedi ngs?

A Yes.

Q How | ong have you been working with Select MIKk?

A Just over one year.

Q And prior to working with Select, did you work for
anot her dairy cooperative?

A Yes. Dairy Farners of Anerica.

Q And how |l ong did you work with DFA?

A. Alittle over 14 years.

Q And the work you perfornmed at DFA, was that
simlar in nature to that which you now do for Sel ect?

A Yes.

MR MLTNER  Your Honor, we would like to qualify

M. Allen as an expert in dairy econom cs and cooperative

TALTY COURT REPORTERS, INC. 4341
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 18,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

econom cs.
THE COURT: No objections that | see. Yes, | so
find.
MR. MLTNER  Thank you very nmnuch.
BY MR M LTNER
Q M. Allen, if you want to read your abbrevi ated
statenment, keeping in mnd the court reporter needs to
t ake everything down. And -- and then when you are
finished, we may have a few nore questions. Thank you.
A. Yes, Sir.
My testinony today addresses Proposal 11 rel ated
to product yields and farmto-plant shrink. The current
yield factors incorporate farmto-plant | oss of 0.25% of

all mlk solids and an additional 0.015 pounds of

2023

butterfat per hundredweight on all mlk. These |osses are

i ncorporated through reductions in the yield factors for

each surveyed commodity. |In conbination, the two

assunptions presuned that 0.68% of butterfat solids are

| ost between the farmand the plant. Select’s data from

its mlk shipnments and m Ik receipts at its processing

pl ants establish that these factors are incorrect.
Select’s Proposal 11 renoves the adjustnent for

farmto-plant mlk | osses, resulting in changes to the

yield factors for butter, the protein value in cheese, and

the butterfat value in cheese. Adoption of Proposal 11

woul d not change the yields for nonfat dry m |k or whey.

| f adopted, Proposal 11 would change the yield for butter

to 1.22, the yield reflecting the protein value in cheese
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to 1.386, and the yield reflecting the butterfat value in
cheese to 1.582.

Select’s Proposal 11, and, in fact, all of
Select's proposals and its evaluation of the other
proposal s under consideration at this hearing are governed
by one overriding principle: The fornulas establishing
the mininmum prices paid to producers should reflect the
current economc realities of producing, transporting,
processing, and marketing mlk and dairy products. All
aspects of the fornmulas should be reviewed rather than
l[imting consideration to a small subset of factors.

Achi evabl e efficiencies should be pronoted rather than
di scour aged.

We expect that the adoption of Proposal 11 wll
increase the Class IIl and Cass IV prices, thereby
increasing Class | and Class Il prices. | want to point
out that increased mninmumprices are the result of, and
not the inpetus for, offering Proposal 11.

Proposal 11 ains to ensure that the formul as
reflect market conditions and achievable efficiencies. As
representatives of Dairy Prograns have occasionally said,
the role of Federal Orders is not to enhance producer
i nconme. Rather, the end product pricing systemis
intended to construct a series of forrmulas that all ow USDA
to ascertain the value of producer mlk used to
manuf acture defined commodities, taking into account the
costs to convert mlk into finished products and the

yi el ds of the products produced.
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| would add that while Select's proposals would
i ncrease producer incone, the sanme proposals would
i ncrease the cost of mlk to Select's processing
facilities. Every proposed change to the product fornulas
wi |l have an inpact. Mke Allowance increases wl|
decrease minimum prices. But if make costs have
i ncreased, those factors shoul d be adj usted.

USDA’ s deci sion to hold a hearing on
Make Al l owances is prudent. Utilizing manufacturing cost
factors set in 2008 based on even older data calls into
gquestion the validity and accuracy of those fornul a
el ements. In the sane vein, the yield factors in the
formul as i ncorporate assunptions regarding farmto-pl ant
shrink that are at | east as stale as the underpinnings for
manuf acturing costs. It is tine for themto be nade
current.

Preci sion and accuracy are paranount. Producers
and handl ers deserve to know that the cal cul ati on of the
m ni nrum cl ass and conponent prices utilized the best
avai |l abl e data and i nherent assunptions for each of the
three principal fornula elenents: Commodity prices,
manuf acturi ng all owances, and yi el ds.

To acconplish that goal, it is incunbent on USDA
to adopt those changes that nost closely tie the price
di scovery nmechanisns to the actual conditions of the
mar ket for comodities and the processes used to convert
raw m |k into those conmmoditi es.

USDA' s 2002 decision to reduce yields canme after
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its recomrended decision on the Class IIl and IV fornul as,
whi ch reasoned that, "Inflating costs of production or
reducing yield factors to reflect shrinkage woul d not
properly reflect the value of producers' mlk used in
manuf act ured products.”

The 2002 Final Decision reversed course, reducing
t he product yields and reasoning that, "The | oss
al l owances in the Cass Ill and IV fornul as are intended
to reflect actual |osses that are beyond the processing
handler's ability to control."

The 2002 Fi nal Decision further stated that,
"Comments received on the recomended deci sion indicated
that mlk solid | osses between the farmand the receiving
pl ant are real, unavoi dable, and common."

In further explanation, USDA then wote, and |
quote: "It is necessary to include such an adjustnent in
usi ng end-product pricing fornmulas for determn ning
conponent prices. Since the handlers receiving mlk from
producers pay the producers on the basis of farm weights
and tests, handlers do not receive all of the mlk
conponents due to farmto-plant |osses. An adjustnent to
the price fornulas to account for the difference in mlk
conponents paid for versus conponents actually received is
appropriate.”

When USDA considered a proposal to elimnate
farmto-plant shrink in 2007, it found that, "Record
evi dence supports concluding that farmto-plant shrinkage

remains a reality for manufacturers. .VWile DPNM argued
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that its nenbers' farmto-plant shrinkage is well bel ow
the 0.25% contained in the Cass Ill and Cass IV
product-price fornmul as, no evidence was offered for

exam nation as an alternative other than its elimnation.”

Qur testinony at this hearing wll provide
evi dence sufficient for USDA to establish that plant
| osses are within the ability of producers, cooperatives,
and handlers to control and that the majority of mlk
shipnents realize little to no | osses. Accordingly,
USDA' s previous conclusions that farmto-plant |osses are
unavoi dabl e and conmmon shoul d be reconsi dered and that an
adjustnent to yields for farmto-plant |osses is not
"necessary."

My witten testinony presents the USDA cal cul ati on
of the product yield factors and the revisions to the
formulas outlined in this proposal. |In lieu of reading
that portion of my testinony, | amwlling to answer any
guestions on these cal cul ati ons.

In the 2007 hearing on fornula conponents, Sel ect,
in conjunction with Dairy Producers of New Mexico and
ot hers, proposed elimnating farmto-plant shrink. That
proposal was part of a suite of fornmula nodifications that
were "considered jointly as coordi nated adjustnents to the
various yield factors.™

To be clear, in the hearing today, Select proposes
t he adoption of each of Proposals 10, 11, and 12. But
each proposal stands alone. Based on the record evidence,

USDA coul d adopt one, two, or all three of Select's
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pr oposal s.

Also In the 2007 hearing, USDA concl uded that the
wei ght of evidence was insufficient to support the
elimnation of farmto-plant shrink. |In today's
proceedi ng, Select wll provide data and evidence from
both its cooperative operations (which include shipnents
fromnmenber farns to mlk buyers) and fromits processing
operations (which include shipnents received by Select's
plants fromboth Select's farns and ot her producers).

This data and evidence w |l support the renoval of the
shrink yield adjustnents. W al so provide data from USDA
sources and additional rationale to supplenent the data
submtted. Collectively, this body of evidence shoul d
anply support Proposal 11

Sel ect's nenbership consists of 115 dairy farns in
| ndi ana, M chi gan, Ohi o, New Mexico, lahoma, and Texas.
Col I ectively, our nmenbers produce approximately
9.6 billion pounds of mlk each year. This translates to
192,000 | oads of mlk per year. That's based upon a
standard 50,000 | oad. Because many |loads of mlk are
shi pped usi ng supertankers which carry greater vol unes,

t he actual nunber of |oads of m |k marketed by Sel ect each
year is closer to 170, 000.

Select will present testinmony fromits Senior
Accounti ng Manager, Harnoni Canpbell, to provide greater
detail on Select's managenent and accounting of mlk
shi pnents, including the use of farm weights and

reconciliations against plant weights. Her testinony,
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whi ch anal yzed hundreds of thousands of data points for
m | k shipped by Sel ect over the |ast year, wll
denonstrate that, in the aggregate, farm wei ghts and pl ant
wei ghts align nearly perfectly (a difference of |ess than
0.1%, and her testinony will denonstrate when

di screpanci es occur between farm wei ghts and pl ant

wei ghts, the variance is not necessarily shrink, but a
different issue that is able to be addressed between the
cooperative and the handl er.

In the 2007 hearing on price formulas, Select
found itself in a position all too commobn to cooperatives
and producers. It |acked data on plant operations to
place in the evidentiary record. At the tinme, Select
owned a small plant in Dexter, New Mexico, used for the
filtration of mlk. It owned no significant processing
plants of its owmn. As a result, Select possessed limted
data that it could provide to USDA regardi ng pl ant
receipts.

In 2012, Continental Dairy Products, Inc., a
cooperative that nmerged with Select in 2014, opened a
state-of -the-art powder plant in Coopersville, M chigan.
That plant, Continental Dairy Facilities, LLC ("CDF"),
produces a full conplenent of dairy powders, as well as
butter and cream

In 2019, Sel ect comm ssioned a sister plant in
Littlefield, Texas, to serve our producers in the
Sout hwest. That plant, Continental Dairy Facilities

Sout hwest, LLC (" CDF Sout hwest"), produces a simlar suite
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of products as CDF.

Select will present testinmony fromthe Director of
Sal es and Marketing for CDF and CDF Sout hwest, Cheslie
St ehouwer, to provide detail and data on plant receipts.
Her testinony wll offer insight into the other side of
the farmto-plant shrink equation.

Because CDF and CDF Sout hwest receive mlk from
both Sel ect nenbers and ot her producers and cooperati ves,
this testinmony will be inportant for denonstrating that
controlling farmto-plant shrink is not uniquely
achi evable by Select's nenbers, large farns, or dairies in
t he Sout hwest. Her data will show that the shrink between
farmand plant at Select's plants ranges fromO0.10%to
0. 15%

A cornerstone of Select's philosophy with respect
to Federal M1k Marketing Orders is that they should
di scourage inefficiency and encourage efficiency in the
production, collection, transportation, and narketing of
mlk. This guiding principle infornms our views on the use
of end product pricing and the policy decisions that USDA
must make when it considers changes to the price fornul as.
The issue of farmto-plant shrink is no different.

The nore farnms included on a mlk route, the
greater the chance for discrepanci es between farm wei ghts
and plant weights to differ. Each tinme a mlk truck stops
to pick up mlk, there is potential for spillage, |oss
wi thin piping, and even errors in neasurenent. Al of

Select's nenbers are of sufficient size to ship a full
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tanker load of mlk at each pickup. As a result, Select
is not subject to the risk of additional |osses that can
occur on routes with multiple stops.

| want to explain for the record the difference in
operations for a full-load ml|k pickup and a nultiple-stop
pi ckup to highlight both efficiencies and areas where
| osses m ght occur.

Every m | k pickup involves using a hose to
transfer mlk into the truck tank. Sonme mlk is regularly
left in the hose once the transfer is conpleted. Wth a
mul ti-stop pickup, a hose is used at each farm and the
| oss accunul ates with each separate pickup. Wth a
full-load pickup, only a single hose is used, and the
residual mlk is limted to what is left in this hose.
Additionally, full-load pickups can range from about
40, 000 pounds to over 100,000 pounds in total mlKk
transported to a plant.

In the case of a 100, 000-pound load of mlk, this
is the equival ent of shipping two 50, 000- pound tankers
with the hose transfer occurring only once, not tw ce.
However, the vast mgjority of multi-stop pickups occur
wi th 50, 000- pound or |ess of total collected and delivered
to a plant.

The vast nmajority of mlk produced in the United
States is produced on farms wth sufficient cows to
produce a full tanker |oad at each pickup. USDA's MIKk
Producti on Report suggests that the national average per

cow production is approxi mtely 67 pounds per day. MIKk
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must be picked up on-farmnot |ess frequently than every
48 hours. Assum ng every-other-day pickups, a farm
m | king 375 or nmore cows will fill a full 50, 000-pound
t anker.

The USDA Publication, Consolidation in U S. Dairy
Farm ng, analyzed U S. dairy farns across nultiple

nmeasures. It concluded that in 2016, seven years ago,

2023

dairy farns with nore than 200 cows accounted for 80. 3% of

all US mlk production. Farnms with nore than 500 cows
accounted for 68.4%of all mlk production. It is
reasonabl e to assune that half of the vol une produced by
farnms m | ki ng between 200 and 499 cows cones fromfarns
wth nore than 375 cows.

So in, 2016 three-quarters of all US mlKk
producti on was produced fromfarns that could fill a
tanker. By conparison, in 2000, farns that could fill a
full tanker accounted for less than half of U S,
production. Wile ERS has not yet released its findings
fromthe nost recent Census of Agriculture, given the
conti nued consolidation of dairy farnms, the percentage of
farms able to fill a full tanker is undoubtedly higher in
2023.

Si nce 2016, the consolidation of dairy farns has
only continued, if not accelerated. In 2016, the nunber
of licensed U.S. dairy farnms was 41,819. For 2022, that

nunber was 27, 932. It is, therefore, reasonable to assune

that the volunme of mlk fromthese farns i s now well above

80%
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And so, recogni zing that shrinkage is nost
preval ent on shipnments containing nultiple farns but that
such loads are a small and declining mnority of mlk
shi pments, USDA nust ask itself whether its policy
decision on yields wll recognize the changes in the
production and transportation of mlk that have occurred
since it concluded in 2002 that farmto-plant | osses were
common, unavoi dabl e, and uncontrol | abl e.

Al t hough farmto-plant shrinkage is nost easily
control | abl e when producers ship full |oads, that does not
nmean that farnms with fewer than 375 cows necessarily have
| osses as high as assuned by the current yield factors.
The data to be presented from CDF i ncludes m |k shipnents
fromfarnms in nmultiple pickup routes. As that testinony
wi |l show, differences between the farm and plant weights
fromfull-load shipnments and nultiple farm shi pnents are
not significant. In addition, good practices and the use
of avail abl e technol ogies can mtigate actual shrink.

It is consistent with Sel ect's phil osophy of
pronoting efficiencies within the entire mlk marketing
system increases in mninmumprices resulting fromthe
elimnation of farmto-plant shrink should be used by
producers and cooperatives, in part to inprove their
on-farmtechnol ogi es and practices to achi eve the | owest
practicabl e shrink. Handlers, producers, and cooperatives
shoul d be working col |l aboratively to identify and mtigate
areas of excessive shrink with the goal of achieving

actual shrink that is negligible.
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Even those farns wthout the ability to fill a
full tanker can adopt the use of farm scales, flow
nmeasur enent, and other technologies to elimnate nuch of
the inprecision and inaccuracies that can result fromthe
utilization of outnoded dipsticks and simlar tools.
Coul d sone of these inprovenents cone with a cost
to the producer? Certainly, but based on the anticipated
price inpacts of adopting Proposal 11, the increnental
income to a farmwith 170 cows (approximately half the
size of an average |licensed dairy herd) would exceed
$3, 000 per year, which based on the useful |ife of such
I nprovenents, still is a net inprovenent to the producers’
bottom | i ne.
The adoption of Proposal 11 would result in
i ncreases to the announced conponent prices for butterfat
and protein. Based on ny analysis of the changes, using
five and ten-year averages of commodity prices through
April 2023, | conputed the conmponent and C ass price
i npacts presented in ny witten testinony.
The precise inpacts on the statistical uniformor
blend price wll vary by order and could be further
i npacted by any adjustnents USDA el ects to nmake to the
Class | nover. But because the Cass IlIl and Cass IV
i npacts under the five-year and ten-year anal yses are
about $0.07, it is reasonable to project that the overall
i npact of the full adoption of Proposal 11 woul d be $0. 07.
My witten testinony includes the required

anendnments for the adoption of Proposal 11. Sel ect
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bel i eves that the data and evidence it has and w ||
present provide USDA with anple justification to elimnate
shrink fromthe yield factors.

| f however, USDA finds that it is appropriate to
reduce the inpact of shrink rather than fully adopt
Proposal 11 as drafted, Select would defer to USDA' s
reasoned discretion based on the record evidence.

The current yield factors in Cass Il and
Class IV fornmulas are | ower than they woul d be otherw se
due to USDA's policy decision to incorporate a reduction
factor for farmto-plant shrink. That policy decision was
prem sed on the belief that such | osses were beyond the
handler's ability to control, unavoi dable, and conmon.

Sel ect believes otherw se. Producers,
cooperatives, and handlers do have the ability to address
and stem |l osses in the transportation of mlk fromthe
farmto the plant.

In addition to the neasures | have di scussed,
actual data on farm shipnents and plant receipts to be
presented by Select's other witnesses will establish that
the net differences in farmweights and plant weights are
far |l ess than assuned by the current fornul as. In fact,
Select's data will denonstrate that those differences are
| ess than 0.2% of all solids and that butterfat |osses, to
the extent they occur, do not occur at a rate greater than
overall solids |osses assuned in the current fornmulas. It
is tine to renove this factor fromthe yield fornul as and

conpensat e producers for the full value of the mlk they
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ship to handl ers.

Q Thank you, M. Allen.

A couple of questions to provide a little nore
context to your testinony. And |I'mlooking at page 2 of
what has been nmarked as Exhibit 216.

And you have testified that the role of Federal
Orders is not to enhance producer inconme. Can you expand
on that concept a little nore for us?

A Yeah. | think USDA has been asked to define the
role of the Federal Orders over the years, and | think you
can point to differences in what they have stated. But
there are sone core -- sone core statenents that | think
still hold true today.

And t he enhancenent of producer incone, or what's
ot herwi se been interpreted as inproving producer prices, |
woul d say that just by the very creation of co-ops
allowing to work on behalf of farnms and negotiate on
behal f of farns, that has resulted in increased prices to
producers.

So USDA has already net sone of that obligation,
but | don't think the intent was for USDA to use the
Federal Orders to continually increase producer prices.
Sel ect believes that the market should still dictate the
price that goes to the producer.

Q So you actually in preparing for this, you found
think it was a Congressional report, where USDA testified
to the opposite of that, that the purpose of the orders

was to increase producer incone.
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A. Ri ght .

Q And so do you have any thoughts on what you
interpreted that concept as then versus what you're
testifying to now?

A. Again, | think the concept of increasing producer
i ncone was in the absence of the co-op's ability to
coll ective bargain on behalf of producers. And so | do
think there has been -- there was an expectation of what
t he Federal Orders would do, and that has been achi eved.
Producer inconme has been increased. But | don't think it
was expected to continue to increase.

Q When you tal k about cooperatives bargaining, would
that include the changes in relative bargaining position
that the Federal Orders create for producers and handl ers?

A. Yes. | -- 1 believe that at the inception of
Federal Orders it was believed that the processors, the
pl ants had unequal bargaini ng power, that they had the
upper hand when it cane to negotiating mlk prices. And

the inplenentation of the Federal Orders all owed sone

equal i zation of that -- that negotiation power, bargaining
power .
Q And as an economist, if you -- if you stabilize

the rel ative bargai ning power of a product seller, what
woul d you expect that to do to the inconme they receive?

A To i ncrease.

Q So in that sense, the Federal Orders do increase
producer incone, right?

A. Absol ut el y.
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Q And even today, in the absence of Federal Oders,
woul d you expect that the bargaining power -- relative
bar gai ni ng power of producers to weaken if the orders were
el i m nat ed?

A Absolutely. Yes. Wthout a doubt.

Q So that function of stabilizing producers
bar gai ni ng power and bargai ni ng position remai ns an
i nportant consideration?

A Yes.

Q But you also clarify that the purpose for
Proposal 11 is not just to raise the price, is it?

A Correct.

Q Further on in your statenent you talk a little bit
about some of the mlk |osses that occurred with hoses,
and you tal k about nultiple farm stops.

And | woul d ask you, perhaps, other than hose
| osses, can you think of an area where there is inherent,
unavoi dabl e, farmto-plant |oss that occurs?

A. | guess |I"'mdrawi ng a blank on where in the
process for picking up at the farmto the plant that that
could occur. There's a known | oss when you neasure what's
in the bulk tank at the farmand then you transfer that
product to a truck and you know that not all of that
product nakes it to the truck. But once the product is on
the truck, if you capture the weight at that point, then
you know what's going to be delivered to the plant.

Q And then, on page 16, of Exhibit 216, the first

paragraph there that isn't a CFR citation, it says,
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"Sel ect believes that the data," do you see that paragraph
t here?

A Yes.

Q At the end of that paragraph, just to I guess
cap -- encapsul ate what you are saying is that Proposal 11
is not an all-or-nothing proposition for Select, is it?

A. Correct. It is not all or nothing.

Q Ckay. One last thing. W introduced an exhibit,
Exhibit 179, into the hearing record.

And you were not here when that was introduced,

correct?

A. | was not present. | was view ng online, but I

was not here.

Q So you are famliar with the Exhibit 1797

A Yes.

Q Have you seen it before?

A Yes.

Q Has your nanme on it, doesn't it?

A Correct.

Q Did you receive this e-mail fromlInternational

Dai ry Foods Associ ation?

A | did.

Q And the version that is Exhibit 179, is that an
accurate copy of the e-mail you received as the -- in the

formthat you received it?

A Yes.
Q s Select M|k Producers a menber of | DFA?
A. Yes.
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Q To this day, correct?
A Correct.
MR- MLTNER  Your Honor, we would offer M. Allen
for any additional questions.
THE COURT: Anyone have any questions for this
Wi t ness, other than AMS?
CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good norning, M. Allen
A How are you doi ng?
Q My name is Chip English, and | represent the MIKk
| nnovation Goup. Thank you for your testinony.
| have -- 1'd like to start with some, |ike --
t hi nk maybe sone phil osophi cal questions, as | read or
per haps m sread your testinony, sol -- I'mreally trying
t o under st and.
So at some points in your testinony, you talk
about the USDA shoul d use actual conditions in the
i ndustry, correct?
A Yes.
Q And then at other tines you tal k about achi evabl e

efficiencies, correct?

A Yes.
Q In your mnd are those things the sane?
A Not necessarily.

Q Wuld it be fair to say that even in its
t erm nol ogy, achievable efficiencies doesn't necessarily

mean achi eved efficiencies?
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A. Correct.

Q So when you say, "Achievable efficiencies should
be pronoted rather than discouraged,” is it your view that
Federal Orders in sonme way do not en- -- presently, do not

encour age achi evabl e efficiencies?

A Yes.

Q And how -- how are Federal Orders doing that in
your m nd?

A. | think the underlying assunptions assunme an
al | onabl e anount of shrink to just occur, that it just
occurs, it is out there, and so the fornmulas just build
that into the assunptions on the yield factors. And |
think if the fornulas were reflective of nore of what
actually occurs in the industry, again, as | descri bed,
forgot what page it is on, but producers would benefit
fromthe change in the fornulas and be able to use that
benefit to rationalize why they woul d make changes on
their farmto better reflect the weights delivered to the
pl ant s.

Q So -- but until they actually do that, they nmay be
get nore inconme, but the plants who bought the m Ik from
them assum ng that those smaller farns have not yet
adj usted, wouldn't fully realize the benefit at the plant,
correct?

A That's correct.

Q Ckay. And you tal ked about the incone, | think
you said $3,000 for the 175-cow farm correct?

A. That was t he exanpl e given.
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Q As an exanpl e.
Do you know how nmuch it would cost that farmto
achi eve that?
A. There's many options that could be deployed, so |

don't know exactly.

Q But there is a cost to achieve that?
A Yes.
Q So what -- what should the Departnent -- |'m not

here to ask the questions for the Departnent, but
assum ng -- you know, for a policy maker, |'mthinking
about other issues that have been before the hearing or
may cone before this hearing. You understand that, for
i nstance, with Make Al |l owances, USDA has used wei ghted
averages of cost, correct?

A Yes.

Q Ckay. And to the extent they used a wei ghted
average of costs, that woul d arguably encourage
efficiencies for those plants who are nore costly than the
average, correct?

A. Ask that again, please?

Q So -- so to the extent Make Al |l owances are based
on wei ghted average costs for plants --

A Yes.

Q -- those plants that are -- have higher costs than
t hat wei ghted average, assuming they are currently up to
date or sonething, those plants will obviously face a need
to becone nore efficient and have |l ess cost in order to

neet those goals, correct?
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A. Vll, | think it depends on if the plant's being
priced under the Federal Order and is being held to the
Federal Order price. That's the assunption that you're --

Q Yeah. Yeah. Thank you for that. The assunption
here is that a plant is being held to the Federal Order

price.

A. |f they were buying mlk at the Federal O der
announced price, then they would be incentivized to reduce
their costs, | would agree.

Q Does Sel ect have a position, thinking about

achi evabl e efficiencies, on whether the use of wei ghted
aver ages, whether for Make All owances or yields, is the
ri ght approach?

A. | don't believe we have gotten that far yet.

Q Ckay. And so when you testify about Select's
experiences, for instance, |'mlooking at page 9, you are
not actually saying that everybody achi eves that kind of
results, correct?

A. On page 9, where did you want to direct ne to

| ook?

Q Well, I'"msorry, actually's page 10.
A Ckay.
Q I n aggregate, farm weights and plant weights align

nearly perfectly with a difference of less than 0.1% and
that, you know, the |osses are, you know, very, very
smal |

You woul d agree that not everybody is presently

achieving that, correct?
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A. Don't know. That's the challenge. That's what we
are -- that's what this section is about is we don't have
data other than our own, so we are willing to submt our

data for the record.

Q And your data reflects -- you know, you have a
hundred -- this is where | was on page 9, so | got ahead
of nysel f.

A Ckay.

Q Your data reflects that you have 115 dairy farnmns,
you know, translated for standard | oads at 192, 000 | oads.
My qui ck math suggested that's sonewhere in the
nei ghbor hood on average of four and a half | oads per day
for those farns?

A That's very fair.

Q Ckay. Are you aware of the size of farms, say, in
t he Northeast?

A Yes.

Q Is it fair to say that a lot of farns in the

Nort heast are very snall?

A. Yes, they are.

Q Have you ever been to Miine?

A. | have.

Q You have? Have you ever seen tankers in Mine?

A. They are not the sane as the ones that are in
Texas or in Mchigan. How about that?

Q Ckay. Do you know that they don't even hold
40,000, they are smaller than that, because the Mine

roads won't take tankers that |arge?
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A. | can't say personally | have experienced that,
but | have heard that before.

Q Ckay. And that mght very well be true in Vernont
and New Hanpshire, correct?

A | think I have seen | arger tankers in Vernont
wi t hout a doubt .

Q So you' ve focused sonme of your attention on
page 12 on di scussion about volunes of m |k and how t hat
has changed si nce 2000.

Vol unes -- you focused on vol unes rather than the
actual nunber of farns, correct?

A Yes.

Q Ckay. And it's axiomatic that it would take a
| arger nunber of small farns to achieve a volune than the
| arge farnms, correct?

A Yes.

Q Ckay. So when you say that in your estimtion
now, 75 or 80% of the volune is fromfarns that have a
full tanker |oad, that necessarily neans that nore than
20%-- if 20% volune is smaller than that, that's got to
be nore than 20% of the farnms, correct, by math?

A You've got nme in front of a crowd asking questions
on math, so you are going to have to give ne a second.
Coul d you ask that again, please?

Q You want ne to start over?

A Yeah. | don't know if you got --

Q | had a question, but then the -- so given ny

guestion about axions in ternms of math, in ternms of vol une
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versus nunbers, if -- if -- if 80%of the volune in your

vi ew, including every-other-day tank pickups, would be
full tankers, that additional -- that |left-over 20% vol une
by necessity has to be nore than 20% of the farns?

A. Yes. And that's where | got |ost was the
di fference between volune and farnms. That's why | was
asking you to repeat it.

Q Well, and | appreciate that because | got lost in
your testinony between volunme and farns, so --

A Under st ood. Under st ood.

Q So | understand what you are trying to get at.
And | understand the idea that for -- you know, for farns
there woul d be a financial incentive to make the
changeover.

But part of what you are telling us is, hey, we
have our evi dence, but we don't know what's happening in
the rest of the industry, correct?

A. That is correct.

Q Ckay. And so that is one reason why you, you
know, would |ike at sone point at |least for there to be a
study on yields, correct?

A Yes.

Q Has Sel ect sought out to have a yield study done
by industry sort of |ike what Dr. Stephenson did on
Make Al |l owances?

A | don't believe so.

Q And you acknow edge that each tine a mlk truck

stops to pick up mlk, there's potential for spillage,

TALTY COURT REPORTERS, INC. 4365
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

correct?
A Yes.
Q |s there sonme risk that if your proposal is

adopted wi t hout havi ng done a yield study, that plants
purchasing mlk fromfarnms in the Upper M dwest or, say,
the Northeast where there are snaller farns will stop
buying mlk fromsnaller farns?

A | don't think so.

Q |s there sonme risk that until that noney actually
gets through to the smaller farns and they can adj ust,
that they as small businesses may be nore affected by the
change in regulations than |arger farns?

A. Smal | busi nesses may be nore affected than |arger
farms? Did you nean both farnms in that scenario?

Q Yes.

A. Smal l er farns woul d be nore inpacted than | arger
farns?

Q Yes.

A. As a percentage of -- everything we're talking

about is a percentage of mlk, so | don't think so.

Q Do you know for a fact that -- your statenent on
page 12 refers to assum ng every-other-day pickups?

A Correct.

Q Do you know for a fact that that's actually how it
occurs in the Northeast, that in order to avoid nore
pi ckups, that they actually do that, or that maybe because
the routes the way they work, people actually pick up the

mlk fromless than full |oads every day?
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A. Yes. There are plenty of instances where
| ess-than-full | oads are picked up.
Q So is it fair to say that we are -- you know,

obvi ously Select has its experience, which is terrific and
it is well known for innovation and for its success.

But nonet hel ess, in an industry where not everyone
has farns the size of Select, that your achievable
efficiencies are theory and not necessarily reality?

A. There's -- there's a certain anount you can show
as data. And there's a certain anount that's experience
and a certain anount that's anecdotal. W felt |ike we
did the best we could to bring data forward.

| can speak to experience where there's chall enges
with | abor, and driver wages are becom ng nore and nore of
an issue in the industry, and where there's nore of a push
to cut back on how nmuch driver tine is spent at farns.

And so there's technol ogy being invested and i npl enent ed
on tankers to better reflect or -- and the goal is to
reduce driver tine on the farns, but what actually ends up
happening is you now neasure weights at the tank -- the

pi ckup truck instead of the bulk tank. So there's other
things that are going on in the industry that aren't just
specific to the dynam cs and the econom cs of just the
mlk price.

And so | think there's a lot that's changed in
20 years in the industry that hasn't been captured, that
better reflects that what is being delivered to plants is

closer to what's -- what the farns say they are shipping.
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So | know that was a |long way to answer your
guestion. But, again all | can say is we have the data we
have, and that's the best we can do.

MR. ENGLI SH: Thank you. That's all | have.

Appr eci ate your tine.

THE COURT: O her questions for this wtness,
ot her than AMS?

M5. HANCOCK: Your Honor, | have a few, but I
don't know what we want to do for lunch tine.

THE COURT: Either way.

(O f-the-record.)
THE COURT: Let's break for lunch and cone back at

1:15.
(Wher eupon, a luncheon break was taken.)
---000---
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MONDAY, SEPTEMBER 18, 2023 - - AFTERNOON SESSI ON
THE COURT: Wl cone back. You are still under
oat h.
CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q Ckay. Good afternoon, M. Allen. W have net off
the record, but I'm N cole Hancock. | represent Nationa
M1 k. Thanks for being here today.

| just want to cover a few things in your
testinmony. |If you could turn to page 5. This is the
section you kind of fast forwarded over just because it
| ooks like it is just the calculation of factors and
saving us sone tine in reading testinony. Appreciate
t hat .

Did you do -- this is -- these are your
cal cul ations that start on page 5?

A This is the USDA cal cul ati on.

Q Well, that you have included -- well, | guess you
take USDA' s nunbers and then you have applied your own
calculations to it as well?

A Yes.

Q Ckay. So on page 5, for exanple, we're under the
butterfat yield factor, the | ast sentence of the first --
or the last sentence of the last full paragraph on that
page, you have done a calculation dividing 1.0 by the .82
divisor in the butterfat fornmula results in a yield of
1.2195, which rounded to two decinmal places is 1.22.

| "' mjust curious why you chose the roundi ng that

2023
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you did to two deci mal places as opposed to continui ng
with the four decimal places?

A. | thought that was consistent with how it had
previ ously been cal cul ated by USDA.

Q Ckay. And in this exanple it just results in a
rounding up to 1.22; is that fair?

A Yes.

Q Ckay. And then if we go to the next page, under
the cheese protein yield factor, in that exanple, you have
stayed with -- well, you went from 1. 3864, and then you
rounded that one to three decinmal places.

Any reason why that one you took out to three?

A. Again, | thought we were being -- our approach
here was being consistent with how USDA had presented in
their testinony -- or in their final decision.

Q Ckay. Do you have a preference which way you
think it should be done?

A. | guess for consistency sake, just do it the sane
way USDA had done it. Like the approach that | took, yes.

Q Ckay. And then just so that we're clear, the sane
woul d be true on -- if we look 7 going onto page 8, for
nonfat dry mlk, it looks |ike that one we took to just
two deci mal places, and you rounded up there again?

A Yes. Sane net hod.

Q Ckay. And then on dry whey yield factor, which
goes over to page 9, that one you took out to two deci nal
pl aces. And that one actually ended up roundi ng down.

A Looks i ke.
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Q Sane thing?

A. Yes, slightly. Yep.

Q Ckay. You had nentioned in your testinony that
Sel ect has recently constructed a state-of-the-art
facility?

A Yes.

Q Where is that | ocated?

A. The nost recent one is in Littlefield, Texas.

Q Ckay. How -- how many pl ants have been
constructed in the |last ten years by Sel ect?

A. | believe two if ny math is right. Well, close to
ten years on the one in Coopersville.

Q Ckay. So the two would be Littlefield, Texas, and
Coopersville?

A Yes.

Q Ckay. And what do you produce in Littlefield?

A. It is -- it's not listed here. Yeah, it just says
dairy powder. So we would do -- and | can get better --
or you will have other wi tnesses from Select that will be

able to better answer that question if |I'mnot correct,
but it would be nonfat dry mlk and I think skimmlKk
powder, along with condensed and cream And butter.

Q Ckay. Who woul d be the witness that you said is
com ng up that would be potentially better infornmed about
it?

A Definitely Steve Cooper and then Cheslie
St ehouwer, either one could answer that question

specifically. | think | got it nostly correct though.
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Q Ckay. And then -- and when was that -- when did
t hat plant open up?

A. The Littlefield, Texas, plant was 2014. No.
Sorry. It's -- even | lose track of these tine |lines.
2019 was Littlefield.

Q Ckay. And then Coopersville, is that the one that
was 20147

A. 2000 -- 2012 is when that plant was built. That's
why | was saying it was around ten years. | knew it
wasn't exactly ten years or within that ten-year w ndow.

Q Ckay. And what do you produce there?

A. Sane thing, the nonfat dry mlk, skimmlk powder,
condensed cream and butter.

Q Do you know what you spent in constructing those
facilities?

A | do not.

Q Safe to say hundreds of mllions of dollars as we
have seen with other plants?

A. Feel safe, yes.

Q And when we -- you have had sone testinony,
don't want to rehash it, but you have al ready had sone
guestions and provi ded sonme responses, which | think are
very candi d about, you know, you recognize that you're
provi ding sonmewhat of a |limted dataset when you provide
Select's yield data; is that fair?

A Yes.

Q And in a perfect world, or even in a much nore

i mproved world, you would have a much | arger sanpling size
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of actual data fromothers as well?

A Yes.

Q And so do you agree that having a mandatory
audi ted cost survey that would al so include yield data

woul d be a better nethodol ogy for collecting and anal yzi ng

the nunbers that are -- that you are proposing today?
A. It would be a good net hodol ogy. Wen you say
better -- is that the word you used was better?
Q Wel |, better than one sanple size.
A. Yes. | agree with that.

Q Ckay. But do you believe that it would be a good
nmet hodol ogy as wel | ?

A Yes.

Q Ckay. And so do you support the concept of having
a mandatory audited cost survey that would al so incl ude
yield data as well|l as the cost data that we have been
tal ki ng about for Make Al |l owances?

A Yes.

Q And you have already covered sonme of this with
M. English. But it's fair to say that the farns that
produce m |k or fromwhom Sel ect purchases its mlk tend
to be on the larger size; is that fair?

A. Qur nenber farns are larger, but | wouldn't say
that all the farnms we purchase fromare | arger size.

Q Ckay. Menber farnms that are larger tend to build

in sonme additional efficiencies?

A. Agai n, what are we conpari ng agai nst?
Q Agai nst smal |l er farnms?
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A | woul d believe that.

Q Ckay. And that would include also the capability
of inplenmenting sonme of the -- of the measuring tools or
technol ogi es or the efficiencies that you think would be
potentially encouraged by -- by your proposal ?

A. | don't think those technologies are limted to
just certain type -- certain size farns, no.

Q But do you agree that the larger farns have a
greater capacity because of those efficiencies, a greater
financial capacity to be able to inplenent those -- those
tool s al ready?

A. Again, it depends on the tool that's being
i npl emented. A scale is one thing. That's a large fixed
cost. So that's a different approach than I -- |
butchered it, but | was trying to elaborate on the
scenario in the Northeast where because of hauling cost
chal |l enges, there's actually work by the co-ops to
i npl ement technol ogy on the tankers that reduce the
haul i ng costs associated with picking up mlk, but it also
creates a benefit to the farns that they have better
nmeasure of the weight of the mlk collected on the tanker.

So, again, that's not necessarily a cost borne
directly by those farns for that technology. It may be
shared across the nenbers of that co-op. But it is not
the sanme as putting a scale at a single farm There's
di fferent approaches or different solutions, different
costs.

Q Ckay. And in that exanple, it would be a
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nmeasuring tool that was put on the tanker, and it woul d
save the farmfromhaving to put that into the -- becone a
farm expense?

A. You assune that they have al ready had sone sort of
nmeasuring device on their tanker -- | nean, on their farm
tank, and so this just adds another tool that now captures
the mlk on the tank instead of the farm bul k pickup --
or farm bul k tank.

Q Ckay. Did Select participate in Dr. Stephenson's
survey for 20217

A. | don't believe so, but | don't know specifically.
| was not a part of Select in 2021.

Q And | think it -- did -- did Select participate in
Dr. Stephenson's study for 2023?

A | don't believe so.

Q Ckay. And | think you had al ready tal ked about
with M. MItner that you had been a recipient of IDFA s
|l etter that was encouraging all of its nenbers to
participate in that survey; is that right?

A Yes.

Q Way di d Sel ect choose not to participate?

A | couldn't answer that question. Just timng of
when that survey came out, | was newto Select. | don't
think I was fully involved to really appreci ate what was
goi ng on.

Q And since you have been there and since you have
been preparing for this hearing, have you heard any

i nformation that would hel p you have a better

TALTY COURT REPORTERS, INC. 4375
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

under st andi ng about why Sel ect did not participate?

A

and sone of the other proposals, but | haven't gotten to

t hat | evel

Q

Sept enber 18, 2023

| have been engaged with the board on these topics

of detail, no.

And then the sane is true, you are not sure

whet her Sel ect participated in the 2021 survey?

A

| believe | answered that, no, | don't know

Sel ect did not participate.

Q

Ckay.

M5. HANCOCK: That's all | have. Thank you.
THE W TNESS:  Sure.
THE COURT: Are we ready for AMS?

Seei ng no hands raised or other volunteers,

witness is in your hands, M. Tayl or.

BY M5. TAYLOR

Q
A
Q
A
Q

cover ed

there's
A.

Q

CROSS- EXAM NATI ON

Good aft ernoon.

why

this

Hey t here.

Thanks for comng to testify this week.
Absol ut el y.

Just a few questions that m ght not have been
by ot hers.

| think on -- late in your testinony you say
115 menbers of Select?

Correct.

Ckay. And that you also buy mlk from ot her

non- nenber s?

A

Yes.

TALTY COURT REPORTERS, INC.
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Q About how many non-nmenbers do you all buy mlk
fronf

A. Currently about a dozen.

Q And when it conmes to Select's nenbers, |'m not
sure if you have listened in, | think you have been here

earlier in the hearing, on the Small Business definition
of $3.75 million?

A Yes.

Q Do you know how many of Sel ect nenbers woul d neet
that definition?

A. I n the Sout heast Federal Order hearing, we had to
answer that question, and | should have | ooked it up
before | got up here. | believe it was only a handful of
t hat dozen, but | don't recall specifically what that
nunber was. It was not all 12 to be clear.

Q That's of the non-nenbers?

A. O the non-nenbers, yes.

Q And woul d any of the Select nenbers neet the
definition --

A. Ch, no, no. Sorry.

Q Ckay. And I'mnot sure it's covered in your
testi nony, but where does Select market m | k?

A. The sanme places our farnms are | ocated: Texas, New
Mexi co, Indiana, Chio, Mchigan are the primary | ocati ons,
and then we do have supplies into the Southeast on a
year-round basis as well.

Q |"mgoing to turn to your testinony first.

On the first page, when you are doing the overview
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of your proposal, and you say, "In conbination, these two
assunptions presune that .68%of butterfat is |ost between
the farmand the plant.”
Can you just tell me the math to get to this .68?

A. Yeah. [It's on -- just assune 3.5 pounds of
butterfat, you have lost .25%of that, you do the
assunption in the formula, and then another 0.015 pounds.
So then you take your new result, divide it over the
original 3.25, and that should be the .68%difference.

Q Ckay. He got that.

A Good.
Q You can go back and read |l ater to nake sure we got
t hat .
Turning to page 10, and you list -- you are

tal king about a little bit sunmarizing the upcom ng
testimony of Ms. Canpbell. And then you say the testinony
wi |l denonstrate in the aggregate farm wei ghts and pl ant
wei ghts align nearly perfectly with a difference of |ess
than . 1%

And then | turn to the next page, in the |ast
sentence of that first paragraph, says, Her data will show
the shrink between farmto plant in Select's plans -- |
think that should be plants -- ranges from.1 to .15%
Wien | read those two sentences, they seemdifferent, but
trying to tell ne the sanme thing, if that nmakes sense.

s one like just on Select farnms specifically and
one's on all the mlk Sel ect receives?

A. And that typo was plants, to be clear. So thank
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you for catching that.

So Harnoni will speak to Select sales of mlk, so
t hat would include our nmenber mlk and then other mlk we
market. So that will be sales primarily to custoners.
And then Cheslie will speak to the m |k purchased at our
pl ants, again, nostly from Select farnms but also from
ot her parties.

Q Ckay. So sales and purchases are different?

A Yes.

Q And just to be clear, the purchases are just for
your two plants?

A. Yes. Yes. Mk processed at those -- received
and processed at those two plants, yes.

Q Ckay. On page 12, this is where you are talking
about, "The vast majority of mlk produced in the US. is
produced on farnms with sufficient cows to produce a ful
tanker | oad at each pickup.” And you cite sone statistics
that kind of |eads you to that conclusion on mlKk
producti on.

But have you | ooked up the nunbers and how t hat
stacks up agai nst farm nunbers?

A | guess |I'mnot tracking your question.

Q Sure. So | nean you are tal king about how a
majority of the m |k produced, there's a difference of
| ooki ng about where nost of the mlk is produced, and
that's different than | ooking at the nunbers of farns
i npacted. So I'mgoing to use not real nunbers.

A. Ckay.
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Q But let's say, 75 -- 70% of the mlk is produced
on 15% of the U S. farns. That is different |ocations
than | ooking at the fact that 85 -- now I'mgoing to
confuse nyself -- but -- well, now these nunbers aren't
going to add up. But, you know, 20% of the mlk is
produced on, | don't know, 80% of the farnms. | know ny
nunbers don't add up. But you get the point I'mtrying to
make?

A | get your concept, yes.

Q Yeah. So | guess what |'masking is here you are
tal ki ng about where the -- the m |k production nunbers,
now | ' m aski ng about the farm nunbers, the inpact of how
this woul d i npact farnmns.

A. | think it would inpact all farms, not just
specific farms. | think --

Q Can you talk into the mc?

A. Yeah. It would inpact all farnms, not just
specific farns. And when you are sayi ng the inpact,
don't -- you are tal king about the proposal and the
changes that would occur within the pricing fornul as?

Q Yeah. Well, | think your testinony tal ks about
how there's a capability for -- at farnms that produce a
ot of mlk, they can ship full tanker |oads, and

therefore they are not experiencing these farmto-pl ant

| osses.
A. Ri ght.
Q So ny question is, on the farns that don't produce

full tanker loads of mlk, so it takes three farns to fill
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up a tanker or whatever --

A. Ri ght .

Q -- you know, they don't have -- do they have the
abilities to reduce those farmto-plant |osses, or put a
different way, is you talk later on the technol ogies
avail able to those farns that invest into -- to elimnate
or | essen those | osses. And how frequently is that done,
how prevalent is that anongst those farns, not anongst the
big farns that can ship a full tanker, but anobngst the
smal l er farns who don't have that capability?

A. | don't know. And | guess | would say |I' m not
sure if this goes along with the concept, but | think it
does. It's just as inportant as not just where the mlKk
i s produced but where it's purchased. And, again, 75% of
the mlk in your exanple was purchased from farns that
were larger than a certain size. So, again, it goes back
to the inpacts are felt at the plant and at the farm and
the m |k purchased is still 75% of the mlk. So there are
alot of small farms, but that is a nmuch snaller share of
the total mlk supply that's bei ng purchased.

Q Ckay. On the next page, in that first ful
par agr aph, you are tal king about consolidation in the farm
side, and in 2022 we had 27,932 farns.

The next sentence reads, "It is therefore
reasonabl e to assune that the volune of mlk produced from
these farns is now well above 80% "

Wo is "these farns"” in this sentence?

A. Well, we had detailed statistics for the 2016 set
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of farns, which was 41, 819. So we had a breakdown of that
41,819. We don't have a breakdown of the 27,932. But if
you apply sone of the same assunptions of percentage of
farms in the different size categories, "these farns”

woul d be that 27, 932.

Q But if | assune the sane breakdown of -- of
2016 --

A O that sanme dataset in 2016 --

Q Ckay.

A. -- you apply that to -- yeah, sorry.

Q Ckay. | got you now.

A. | lost you there, but thank you for keeping up

with me sonehow.
Q Yeah. Ckay.

On page 14 -- okay, |I'musing part of this hearing
to |l earn new things.

So on page 14, | think you added a word on that
second -- the first full paragraph, tal king about they can
"adopt, you know, farm scales, flow neasurenent, and ot her
technol ogies to elimnate nuch of the inprecision and
I naccuracies that can result fromthe utilization of" -- |
t hi nk you added the word out noded di psticks when you read
your sentence.

A Uh- huh.
Q And simlar tools.

And | guess, |I'mnot sure if you added that word,
but if you did, could you explain what that neans?

A. Yeah, | probably m sspoke on that one. | was
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reading froma bad version of ny draft.

Q Ckay.

A Yep.

Q Okay. Thank you

On the analysis of inpacts, you use a five- and a
ten-year average.
What tine period is that for?

A So it was the period ending April of 2023. So if
you just go back 60 nonths and 120 nont hs before that, you
woul d -- you would get your tinme period.

Q Ckay. And then what prices did you | ook at when
you did this analysis, if we wanted to go back and do it
our sel ves?

A It was the --

Q Announced?

A. Yeah. The nonthly announced commodity prices in
t he pricing formul as.

Q Ckay. And on page 16 in your conclusion, at the
very bottom you wite, "Butterfat | osses to the extent
t hey occur do not occur at a rate greater than overal
solids | osses."

And | was wondering if you could just expand on
t hat because | don't think nuch of your testinony covered
that particul ar piece.

A. Yeah. M testinony just outlined what wll be
di scussed in nore detail by the other witnesses. So | can
try to el aborate, or nmaybe they could -- just when they

give their testinony, they could address that.

TALTY COURT REPORTERS, INC. 4383
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. That's fine.
M5. TAYLOR: | think that's it from AMS. Thank
you.
REDI RECT EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
Good afternoon, M. Allen. | have a couple of
fol |l ow ups based on the questions you have already gotten.
So do you have a cal cul ati ng device near you?

A | do.

Q Ckay. You had a question from Ms. Hancock about
the butterfat yield factor, and | want to just clarify for
the record what | think we have here.

Can you just divide 1 divided by .82 and tell ne
what you get out to about, | don't know, four or five
deci mal pl aces?

A 1.2195.

Q Ckay. So if you wanted to round that to the three
deci mal places that are in the current regul ation, what
woul d you round to?

A 1. 22.

Q So it would have rounded to 1.220 if you went to
three spots, right?

A Yes.

Q Okay. Thanks.

AMS asked you sonme questions about the breakdown
of the volune of mlk shipped on full tankers and the

nunber of farnms and how t hose broke down across size
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categories. Now, you answered a little bit about the --
on the plant receipts side, and I wanted to just ask a few
nor e questions about that.
So, for a receiving plant, would it be correct

if -- if they were -- if they were -- if that plant were
receiving mlk froma mlk shed whose conposition kind of
mat ched t he national average, you woul d expect that about
80% of those truckl oads would come froma full single farm
pi ckup, right?

A. Based on the assunption we've applied using the
2016 data, yes.

Q And that the remaining 20% of |oads or so would
come fromroutes with nultiple stops, correct?

A Yes.

Q And so it would -- to the farm-- or to the plant
that's maki ng those purchases, in terns of the loss, if

there's a -- if there's a difference in -- in the anount

of loss on a single pickup tanker and a nulti pickup
tanker, would they really care how many farns are inpacted
or would they be nore focused on what the tanker profile
| ooks |ike?

A How are you defining the tanker profile?

Q Whether it is a single farmpickup or a nulti-farm

pi ckup.

A The tanker profile would have nore wei ght.

Q Ckay.

A And when | say "weight," | nmean weight in that
deci sion, not weight of mlk. | just realized we're
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tal ki ng about shrink and I'mthrow ng out the word
weight -- the termweight. | neant nore weight toward the
deci sion that was bei ng nade.

Q | understood it that way, but thank you for
clarifying.

MR. MLTNER  Your Honor, | don't have any
addi ti onal questions for M. Allen on this piece of
testimony. W would nove the adm ssion of Exhibit 216.

THE COURT: Seeing no objections, Exhibit 216 is
admtted into the record.

(Thereafter, Exhibit Nunber 216 was received

i nto evidence.)

THE COURT: You may step down fromthe stand.
Thank you.

MR MLTNER W did admt Exhibit 179 previously,
did we?

THE COURT: Yeah, | had a -- | was going to ask
t he sanme questi on.

MR MLTNER | thought we did, but if we did not,
| would like to nove the adm ssion of Exhibit 179.

THE COURT: Any objections.

Exhibit 179 is admtted into the record.

(Thereafter, Exhibit Nunber 179 was received

i nto evidence.)

MR. M LTNER  Thank you.

Your Honor, we would call M. Harnoni Canpbell to
testify.

THE COURT: Welcone to the stand, Ms. Canpbell.
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Pl ease rai se your right hand.

t hat .

HARMONI CAMPBELL,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

MR. MLTNER  Thank you, your Honor. W're

di stributing her testinony here.

THE COURT: Let's go off the record while we do

(O f-the-record.)
DI RECT EXAM NATI ON

BY MR M LTNER:
Good afternoon, Ms. Canpbell.
Hel | o.

Q
A

Q

You are going to need to speak close to that mc

just to make sure it picks up everything.

A
Q

Yes

sir.

Wul d you be kind enough to state and spell your

nane for the record?

A

Yes.

| am Harnoni Canpbell, HA-RMO NI,

G A-MP-B-E-L-L.

Q And, Ms. Canpbell, could you give your business
address for the record as well, please?

A 320 West Hernosa Drive, Artesia, New Mexico.

Q 88 --

A 88210.

Q 210. Alnpst said 201. That's Roswel |

A It is.
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Q In front of you, you have a docunent that's
| abel ed Exhibit Select-2; is that correct?
A Yes, sir.
Q And are you famliar with that docunent?
A. Yes, sSir.
Q And that's the testinony that you have prepared in
support of Select's Proposal 11, correct?
A That is correct.
Q Ckay. Now, M. Allen gave a kind of an
abbrevi ated statenent different fromwhat was printed.
Are you going to provide -- are you going to read
the entire statenent that you have got there?
A Yes, | am
Q Ckay. Then if you want to go ahead and do that,
and when you are done, we nmay have a few additi onal
guestions of you. kay?
A. Ckay.
Q Thank you.
THE COURT: Should we mark it?
MR MLTNER Yes. Let's mark the exhibit.
THE COURT: This exhibit, Select-2, is marked 217,
for identification.
(Thereafter, Exhibit Nunmber 217 was narked
for identification.)
MR. MLTNER  Thank you. | hope to not be
rem nded agai n.
THE COURT: No worries.
THE WTNESS: Hi. Thank you all for having ne
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here. M nane is Harnoni Canpbell. | amthe senior
accounting manager for Select M|k Producers. | hold a
Bachel or's degree in accounting from Eastern New Mexico
Uni versity, and | have been enpl oyed as the accounting
manager at Select MIk for ten years. Before joining
Select, | worked as an accounting manager for an

expl oration and production oil and gas conpany.

| oversee a seven-person departnent responsible
for balancing the mlk receipts across plants, farns, and
haul ers. Qur departnent is responsible for accounting for
every single load of ml|k produced by our nenbers or sold
by Select to any custoner.

For every m |k shipnment, our accounting departnent
will invoice the receiving plant, pay the hauler, and
ultimately pay our producers. Wthin two to four days of
mlk leaving the farm Select's accounting departrment w ||
have received all necessary records fromthe supply chain,
processed that data, analyzed it, and cleared any errors
or di screpanci es.

Recei pt bal ances are confirnmed with every pl ant
for the first 15 days of the nonth, referred to as the
advance, and, again, at nonth end, the settlenent, to
confirmall shipnents received at the plant for the entire
nonth. Plants are also invoiced on these bal ance totals
for both the advanced and settl enent peri ods.

| was asked by Chris Allen, Select's director of
i ndustry relations and anal ytics, to analyze Select's

avail abl e data on m |k shipnents, including farm wei ghts
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and plant weights. | was asked to analyze this data to
provide rel evant information about the differences between
farmand plant weights. This data and anal ysis was
performed by ne in conjunction with Chris Al en and
addi tional Select staff. These analysis were prepared to
support Select's proposal to change the yield factors used
in mnimmprice formulas. Al of the underlying data is
regularly collected and mai ntai ned by Select's |ogistics
departnent and accounting departnent as part of our
regul ar operations.

| am aware of the purpose of Select's proposal,
and that if adopted, it will inpact the m nimum prices
paid to our nmenbers, but I amnot an expert on Federal
Order | anguage and price fornmulas. The scope of ny
testinmony is limted to describing the data and anal ysi s
performed by nme or under ny supervision to support
Proposal 11.

| want to describe the data that Select collects
and mai ntains. Select markets the mlk of our nenber
producers to nultiple custoners, primarily in the
Sout hwest Marketing Area Order 126 and the M deast
Mar keting Area Order 33.

In addition, sonme of our nmenbers' mlk is marketed
to custonmers in adjacent Federal M|k Mrketing areas.
Sel ect's custonmers include manufacturers of all classes of
m | k.

In a typical nonth, Select nmenber mlk is

delivered to approxi mately 20 custonmer plants, with spot
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mlk being sold to several other plants. In a typical
nmont h, significant deliveries are nade to plants
manuf acturing products in all four classes.

For a typical load of mlk produced by a Sel ect
menber, a farm pickup is schedul ed by Select through the
contracted hauler. Select's logistic teamis responsible
for coordinating the pickup with the hauler and the farm
At pickup, the mlk hauler scales in at the nenber farm
loads mlk directly fromthe bulk tank, draws the required
m |l k sanples for analysis, tags the | oad, and then scal es
out. This farm scale weight provides the basis for
Sel ect's farm wei ghts.

Amongst Sel ect's custoners, the procedures vary
upon delivery. About half of Select's custoners do not
report any plant weights, except when a significant
di screpancy is observed. 1In a typical year, our
accounting staff fields | ess than a dozen such inquiries.
For the renmi nder of Select's custoners, the receiving
pl ant reports back to Select plant weights which are input
and confirnmed and any errors cleared.

Sel ect uses -- Select utilizes software and
procedures to collect, process, and anal yze producer mlk
production and shipnments, m |k conposition, |ogistics
data, quality information, and other related data points.
This integrated data nanagenent tool, Mobile Mnifest,
allows Select to track individual mlk shipnments fromfarm
to plant. It also allows Select to analyze all the

shipnents froma particular farm all of the shipnments to
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a particular custoner, all shipnents through a specific
haul er, all shipnents within a given date range or range
of dates, and additional data points.

| utilized the Mobile Manifest data to perform
several analysis related to the issue of farmto-pl ant
| osses. These analysis are discussed further bel ow, and
two tables at the end of ny statenent sunmarize this
i nformati on.

| pulled from Mobile Manifest a report of al

Select M|k shipnents for a one-year period of August 1st,

2022, through July 31st, 2023. This report enconpassed
171, 240 distinction mlk shipnents, with an aggregate

2023

mani f est wei ght of approximately 9.8 billion pounds. Over

that period, Select shipped to -- I'"'msorry, let ne try
that again -- over that period, Select shipped mlk to 88
distinct plants and utilized 27 different haul ers.
Fromthat report, | was able to determ ne the
per cent age of shipnents that had a correspondi ng pl ant
weight. | found that a plant weight was reported back to
Sel ect on 89,899 |oads. That's 52.5% And 81, 341 | oads,
47.5% had no reported plant weight. O all the |oads
wth a reported plant weight, 39,337, or 23% reported no

vari ance.

Realistically, it is unlikely that the scale would

report the exact weight as the farm but this denonstrates

that for nost |oads, the plant either accepts Select's
farm wei ghts outright wthout reporting back or that the

wei ghts are so close to farmweights as to not nerit a
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nore preci se neasurenent.

| then identified those |oads of m |k where the
haul er or plant reported back a clearly erroneous wei ght.
These clear errors included mssing digits in the reported
wei ght, decimal point errors, or where the plant weight
was off by an even 1,000 or 10,000 pounds, or reported
wei ghts so different that there's a clear error or other
problem These accounted for 1,121 |oads, .7%

After renoving these loads, | was left with a
total of 49,442 | oads of mlk, 28.9% of the annual | oad
total, with an actual reported plant weight reflecting a
variance from farm wei ghts.

| analyzed the | oads for positive and negative
variances. O those |oads, 21,822 which represents
44. 1% of | oads with variances, showed a positive variance,
where the plant wei ght exceeded the farm weight. And
27,619 | oads, or 55.9% of those wth vari ances, showed a
negative variance, where the plant weight was | ess than
t he farm wei ght.

| then summed the negative and positive variances
for these |oads. The total was a net negative variance of
1, 331, 434 pounds, representing a farmto-plant shrink of
.04% on the total volune of those 49, 442 | oads.

On the whole, the weights of the | oads with
reliable farmand plant weights were essentially equal. |
t hen revi ewed the remai ning shi pnents and renoved anot her
subset of shipnments where there were known i ssues that

affected the accuracy of the farm wei ght and plant wei ght
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conpari son. M decision on which |loads to place in this
category was based on ny judgnent as well as the
experience of ny team W identified one haul er and
custoner who has had issues with the consi stency of plant
wei ght reports due to the use of a drop yard. Al of
t hose | oads were excluded. Simlar judgnents were nade
with respect to other custoners.

After renoving these loads | was left with 20,964
| oads of mlk, 42.4% of |oads wth an actual reported
pl ant variance reflecting a variance fromfarm wei ghts. |
anal yzed the | oads for positive and negative vari ances.
O those, 41% showed a positive variance where the pl ant
wei ght exceeded the farm wei ght, and 59% showed a negative
vari ance where the plant weight was |less than the farm
weight. | then sumred the positive and negative vari ances
for these |oads. The total was 1, 191, 125 pounds,
representing | osses of .07%on the total volune of those
20, 964 | oads.

| separated those |loads into two categories. In
the first category | placed those whose plant weights were
wthin .5%of the farmweight. This accounted for 15,579
| oads. In the second category | placed those |oads with a
variance that exceeded .5% Those | oads accounted for
5,385 | oads. Variances over .5%could occur for multiple
reasons, of which Cheslie Stehouwer from Continental Dairy
Facilities wll provide nore context.

I n nost instances, these di screpancies represent

identifiable fixable issues, many of which are wholly
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out si de the producers' control or can be corrected by the
pr oducer.

Tables 1 and 2, that follow, summarize everything
| just read.

So to conclude the testinony, nost Select
custoners accept farmweights and tests and report no
pl ant weight at all or log the farmweight as their plant
weight. O the mnority of |oads where a plant weight is
reported, it is about as likely that the plant weight wll
exceed the farmweight as it is that the farmweight wll
exceed the plant weight.

Where t he di screpancy between farm and pl ant
wei ght is particularly larger, non-shrink factors are the
cause in virtually every instance. Analysis of the subset
of | oads where variances remain, the net variance across
all of these loads is less than .1%

Thank you.
BY VR M LTNER:

Q Thank you, Ms. Canpbell. | wanted to follow up to
get sone additional detail on what you just testified to,
if | could.

The first question | would have, is you said you

have worked with Select for ten years now?

A That's correct.

Q What year were you hired?

A 2013.

Q So you were not part of Select during the |ast

time there was a hearing on fornmula factors in the Federal
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Order backs in 2007 then, were you?

A | was not.

Q Were you working with that oil and gas conpany
t hen?

A Yes.

Q Ckay. So | want you to think back to the systens
and the software and the tools that you had avail abl e when
you started working at Sel ect.

And what were you hired to do, by the way, when
you first were hired at Sel ect?

A. VWen | was first hired, | was hired to reconcile
all of the work that | do now, described in the beginning
of nmy testinony, which is balance all of the m |k and pay
producers, haulers, and invoice plants. So | was the
person reconciling that when | first started.

Q So thinking back to that tine when you were hired,
was there -- were there the tools and information
avail able to you to do the type of analysis that you did
in preparing your testinony here?

A No, there was not.

Q And so if you -- if you think about the systens
and the processes in place that existed then, how have
t hey changed in the ten years that you have been doing
this?

A W have converted to electronic manifests, and
that pretty drastically changed all of the systens in
pl ace where we capture significant |y nore data on pickups

than we did historically.
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Q And so before it was conputerized and digitized,
was there any repository that would allow you to easily
anal yze or sort 170,000 m |k shipnments?

A. No, there was not.

Q Sol'd also -- nowl'd like to walk through really
the tabl es you have on the | ast page of your testinony.

A. Ckay.

Q And so |I'm |l ooking at Table 1 and the row which
reads "no reported plant weight." Just for clarity that
nmeans that 47.5% of the shipnments that are nmade by Sel ect,
the plant does not report any information back to Sel ect
on the weight at receipt; is that correct?

A That is correct.

Q And as a result, we certainly can't, or Sel ect
certainly can't, analyze any shrink on those |oads at all,

could they?

A That is a correct statenent.
Q So now the next row reads, "plant weight identica
to farmweight.” And you testified that in those

i nstances you do get a weight reported at point of
receipt, but it's exactly the sane as the farm wei ght,
correct?

A That is correct.

Q Ckay. And you made an assunption that in al nost
every case that's not an actual plant scal e weight,
correct?

A Correct.

Q Hypothetically, if you were going to include those
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2023

39,337 loads in the analysis that you perforned, would
that have materially skewed your average vari ance per

| oad?

A. Yes, it would have. It woul d have under st at ed
what the shrink is.
Q It would have understated the shrink?

A. Yes, sir.

Q So you made the decision to exclude those | oads?
A. That is correct.
Q Ckay. The next one you have "clearly erroneous

weights,"” and it's a relatively small fraction of those

| oads. But what would you see, for instance, that would
make you say, this is clearly erroneous, and you excl uded
it then fromyour analysis?

A In -- in this particular set of data, a great
exanple is one of the loads cane in with 14 mllion
pounds. Now, with the adoption of Mobile Mnifest, the
data flows straight into our system so whatever the
driver or receiver has put in, flows in, and we see that,
which is why | was able to performthe analysis. So we
all know there's not a tanker on the planet that can hold
14 mllion pounds of mlKk.

Q And that's an exanple --

A. Clearly erroneous.

Q An extrene one. But that was not the only
i nstance of that type of data you were working from
correct?

A. That's correct. We would have sone cone in with
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one pound. W would have sone cone in that would be just
clearly 10,000 pounds off from you know, what the actua
scale was. Al typo errors.

Q And you had -- did you have sone that woul d cone
in wth, say, an even 50,000 pounds or sonething |like
t hat ?

A. Several , yes.

Q Ckay. And so you excluded those from your
analysis; is that correct?

A That is correct.

Q So that left you with 49,441 | oads to | ook at.
And then you -- you separated those out, and you said
there were sone with identifiable issues. And you noted
that at |least for a chunk of those it was a particul ar
haul i ng conpany and a particular drop yard that created
sone anonalies that you felt unconfortable with; is that
right?

A That is correct.

Q And so | just want to go through here. Were, in

Table 2, the colum of "all analyzed | oads," that includes
those -- those -- those | oads that you said had
identifiable issues, right?

A That's correct.

Q And so that includes that hauler, that drop yard,
and simlar issues that you felt shouldn't be anal yzed,
correct?

A. Yes, Sir.

Q When you included those, you had an average
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farmto-plant shrink of 0.04% though, right?
A Yes.

Q Now, when you excluded those loads, if |I'mreading

your table correctly, your farmto-plant shrink is higher.

lt's 0.07% is that correct?
A. That's correct.

Q So just so the record's clear, when you renove

t hose that you had issues, it ended up with a result that

sonmewhat | ess favorable than to Sel ect's argunent here,
isn't it?

A. Yes, sir.

Q But you felt that was inportant to show t he nost

accurate dataset that you had available; is that right?

A. Yes. If we know that there's an 1ssue, | did not

want to include that in the analysis. It would skew the

nunber in my opinion, regardless of what the outcone is.

Q Ckay. So one nore thing that | noticed, and
it's -- it is very mnor. But | want you to | ook at
page 5 of your testinmony. And in the first full
paragraph, the line at the very end, the total was,
1, 191, 125 pounds.

Do you see that?

A Yes.

Q And if you look at Table 2, in the final colum,
it is 1,191, 225 pounds?

A Oh, that is correct.

Q So there's a -- there's an extra hundred pounds

t her e.
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Now, |'m sure we could go back to your work and
find out which one of those two is right. But a hundred
pounds of mlk over 21,000 loads of mlk, is that going to
make a material difference --

A. No, it is not.

Q -- on the concl usion?
A No.
Q Ckay. |Is there anything else that you want -- you

t hi nk needs to be expl ained about your statenent before
ot her fol ks have a chance to ask you questions?

A No.

Q Ckay.

MR. MLTNER  Your Honor, we'd nake the w tness
avai l abl e for additional questioning.
THE COURT: Who el se has questions?
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q My nane is Chip English, and | represent sonething
called the MIKk Innovation Goup. And | want to thank you
for your testinony, and | really have sone, in ny mnd,
clarifying questions.

Sonme of it is like, what's a drop yard?

A. A drop yard is when the hauler is going to go drop
the tanker in the yard and leave it up to the plant to
shuttle it into receiving bays as needed.

Q And what kind of problemwould that create with
t he consi stency of plant wei ghts?

A. We di scovered that set different driver -- so we

TALTY COURT REPORTERS, INC. 4401
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

can't ensure that the sane tanker -- that the sane truck
that pulls the tanker in across the scale is the sane
truck that pulls it back out across the scale, or driver.
Wei ght could vary. Cheslie is actually going to speak a
l[ittle bit nore to the drop yard issue in her testinony,
but things |like that would definitely skew the scale

wei ght .

Q And not saying you should throw her under the bus
or anything, but --

A. Ri ght.

Q -- when |I'masking questions if -- if -- | don't
want to spend tine twice doing it, so if that's the
answer, |'mperfectly happy to reserve questions |ike that
for her.

So woul d that al so be sonething to ask her about
if simlar judgnments were nade with respect to other
customers, which is on page 5, right after the drop yard?

A. No, that -- no, those were ny judgnents.

Q Ckay. \What -- just what categories of judgnents
that you were making, if you can?

A | dentifiabl e known i ssues at the plant outside of
the drop yards. There are instances over the past
12 nonths where a plant would informus that they were
havi ng scale issues. So if |I knew what that set of data
was, | would also elimnate it, just so that we're | ooking
at variances that we do not know there was an issue, that
identifiably |ike actual variances between farm and pl ant.

Q So woul d that go to your concl usions under 4(c) on
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page 6 where you say, "Were the discrepancy between farm
wei ght and plant weight is particularly |arger, non-shrink
factors are the cause in virtually every instance"? |Is

t hat what you are tal ki ng about there?

A Yes.

Q So help nme out on sonething else. On page 4, and
a couple other tines, you tal k about where the plant
wei ght exceeded the farm wei ght.

That's not normally what | think about happening
here. So what can explain that?

A. | don't know that | have an explanation for that.
| -- because | don't work at the plants. | -- all | know
is the data showed clearly that over 40% were coming in
with a higher plant weight than farm wei ght.

Q So would | be right when | was -- and thank you
M. MIltner for sone of your questions -- when | | ook at
page 4 and over to page 5, what | think you did, and
correct me if I"'mwong, you first did this analysis on
t hat paragraph | was just referring to where you have
44. 1% of the variances show ng positive, 55.9 show ng
negative, and you sort of sumthose up and you gave sort
of an average result for all of those, correct?

A Correct.

Q And then you didn't stop there. You went with
t hose -- using that analysis going further, as |
understand it, you then | ooked at those shipnents and
excl uded the ones that were inconsistent, correct?

A Correct.
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Q And then once you were left wth the | oads that
are described in sort of on Tables -- Table 2, the | ast

par agr aph appears to provide a bit of a range, am|l right,

that -- in that |ast paragraph you are providing sort
of --
A The | ast paragraph on page 5.
Q Yes.
A Yes.
Q Ckay.
A The range -- the range referencing the variance.

The 5.5% is that what you are referring to.

Q Yes?
A Yes.
Q So there were | oads where variances -- and

under stand that nmaybe soneone else is going to explain
it -- but there are |oads, |ike 5,385, where a variance

exceeded 0.5% correct?

A That's correct.

Q Do you know how hi gh that variance woul d have
gone?

A | do not.

Q That's fine.
And do you know how conmon the use of electronic

mani fests is now outside of Select, in the industry?

A. It's becom ng nore common. That's all | know.
Q Ckay.
A Yes.
MR. ENGLISH: | have no further questions. |
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taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

t hank you very nuch.
THE COURT: Any ot her questions other than AMS of
this wtness?
Seei ng none, AMNS.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Good afternoon. Todd W son, AMS.
Got a question on the bottom of page 5.
A. Ckay.
Q So after you separated | oads out, results out, and
got kind of a good set, right, you canme down to 20,000 --
20, 000-plus | oads of m k.

Then in that |ast paragraph, as M. English was

asking about, that .5% is that a -- is that a plus and a
m nus . 5%
A Yes.

Q Ckay. And so then the second one, is anything
greater than a plus .5 or mnus .5?

A Yes.

MR WLSON:. Ckay.
CROSS- EXAM NATI ON

BY M5, TAYLOR

Q Good afternoon.

A Hi .

Q Thanks for com ng up and testifying today.

A Thank you.

Q Just a coupl e questions.

So for your Select Producers, do all of your
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producers scale at the farnf

A. | don't believe all of themdo. |[|'mnot an expert
on the farm operations, though. | aman accountant.

Q That's fair. Ckay.

On page 3, you state that 47.5 of Select's |oads
have no reported plant weight. Can you el aborate on why
that is? Do they -- there's not -- just el aborate on the
reasons why they don't provide you a plant weight.

A | would assunme that it's because it's not out of
variance fromthe farm wei ght enough for themto question
it. And we pay our producers on farmtests and wei ghts,
and that's what's accepted --

Q Ckay.

A -- for the majority of our | oads.

Q Okay. And for your analysis in these nunbers,
this includes both Sel ect nenbers and non-nenbers who you
mar ket -- or who you purchase mlk fronf

A Correct.

Q Ckay. Al'so on page 3 -- and | shoul d have said
this before, 1'mgoing out of order, | apologize -- at the
top of that page, about half of Select's custoners don't
report any plant weights except when there's a significant
di screpancy.

Can you just define what that would -- a
significant discrepancy woul d be?

A Most plants would be outside of that .5%there --
t hey have sone sort of percentage in their systemthat

will flag it. Typically, that's going to be issues that
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we already are aware of wth, you know, sone -- a farm
scal e being down or a driver has put in a very bad nunber
on the mani fest and the plant scale shows a nore accurate
pi cture of the weight.
M5. TAYLOR  Ckay.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Sorry. Todd WI son, again.

A. Ckay.

Q | was trying to explain the question to --

A | saw.

Q -- Iy counterpart.

A. She was |ike, nope, take the mc.

Q So of the -- of the 170,000 occurrences that you
have, | know we have another w tness comng on |ater, how

many of those are represented in the two plants of
Littlefield and Coopersville? Do you have an idea?

A. | do not.

Q Let me ask you anot her questi on.
A Ckay.
Q |s -- does Coopersville and Littlefield have pl ant

wei ghts in your anal ysis?
A Yes.
M5. TAYLOR: | think that's it from AMS,
THE COURT: You got to introduce her exhibit.
MR. MLTNER A couple quick -- couple quick
redi rect questions.
111/
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REDI RECT EXAM NATI ON
BY VR M LTNER
Q Ryan MItner, representing Select MIk
Ms. Canpbell, there was a question about that
positive plant variance where the farmweight is | ower
than the plant weight. And | think you correctly stated
that Ms. Stehouwer can conment on that a little bit.

But do you ever have issues where the calibration

at a farmplant -- I"'msorry -- at a -- at a plant scale,
woul d be -- would be off or incorrect?

A Yes.

Q And woul d that lead to a di screpancy between the

farm wei ght and the plant wei ght?

A. Absol ut el y.

Q And do you know if -- if a -- if a truck added
fuel on its journey, if that would affect the weights
bet ween the farm and the plant?

A Yes.

Q And there could be other reasons that would --

A. He coul d have picked up |unch, too.

Q Coul d have picked up | unch

Coul d have picked up sonebody to ride al ong, who

knows, right?

A Yes. Yes.

Q And then there were sone questions, | think, from
M. WIson about what -- whether the CDF plant deliveries
were included in your dataset. And you answered that they

were; is that correct?
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A Yes.

Q And this included -- am| correct you included al
deliveries fromany Select farmto any coll ect custoner
for an entire 12-nonth period, correct?

A That is correct.

Q And so it would include those Sel ect nenber | oads
delivered to Continental Dairy Facilities and Continental
Dairy Facilities Southwest; is that correct?

A Yes.

Q Now, woul d your dataset include deliveries from
ot her cooperatives that sold mlk to Continental Dairy
Facilities?

A No.

MR MLTNER That's all 1 have.

And we woul d nove the adm ssion of her testinony,
pl ease, Exhibit 216 (sic).

THE COURT: Any objection?

Exhibit 217 is nade a part of the record.

(Thereafter, Exhibit Nunmber 217 was received

i nto evidence.)

THE COURT: Thank you. You may step down.

MR. MLTNER  Thank you, your Honor.

We woul d next call Cheslie Stehouwer.

THE COURT: Rai se your right hand.

CHESLI E STEHOWER,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.
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MR. MLTNER  Thank you, your Honor.
DI RECT EXAM NATI ON
BY MR M LTNER:

Q Good afternoon, Ms. Stehouwer. How are you?
A. Good.
Q Have you had a chance to testify at a Federal

Order hearing before?
A | have not.
Q Al right. You have had a chance to watch today

at least, though, and listen in a little bit beforehand,

correct?
A Yes.
Q Coul d we have you just state and spell your name

for the record, please?
A Cheslie Stehouwer, CHE-S-L-I-E
ST-EEHOUWE-R
Q And coul d you al so provi de your business address
for the record?
A. 999 West Randal |l Street, Coopersville, M chigan,
49404.
Q Thank you.
MR. MLTNER  Your Honor, we have given
Ms. Stehouwer Exhibit Select-3. Could we have that
mar ked, please, for identification?
THE COURT: That exhibit is marked 218 for
identification.
(Thereafter, Exhibit Nunmber 218 was narked

for identification.)
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MR. MLTNER  Thank you.

BY MR M LTNER:

Q And, Ms. Stehouwer, you have that exhibit in front
of you?

A | do.

Q And you are famliar with that exhibit?

A Yes.

Q And is that your testinony in support of Select's
Proposal 117

A Yes, it is.

Q And are you intending to read it for the record
t oday?
A Yes.

Q Coul d you go ahead and do that, and then when you

are done, we'll have sone nore questions for you. Thanks.
A Ckay.
My nane is Cheslie Stehouwer. [|'mthe director of

sal es and marketing for Continental Dairy Facilities, LLC,
and Continental Dairy Facilities Southwest LLC

CDF operates a butter/powder plant in
Coopersville, Mchigan. CDF Sout hwest operates a
simlarly constructed butter/powder plant in Littlefield,
Texas. Both CDF and CDF Sout hwest are whol | y-owned
subsidiaries of Select M|k Producers, Inc.

| was hired by CDF in 2011 as an adm nistrative
assistant. M duties then include working on projects
related to the construction of the CDF plant, information

t echnol ogy, and conpany policies and procedures.
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As the plant was comm ssioned, ny rol e expanded
into nonitoring and coordinating mlk receiving,
overseeing mlk bal ancing, and product sal es.

When the design and construction of CDF Sout hwest
began in 2015, | was added to that teamto plan for its
conm ssioning and to manage product sales. In ny current
role with CDF and CDF Sout hwest, |'mresponsible for sales
contracts of all bulk commodities, retail manufacturing
agreenents, and hedging. M oversight includes
i nformation technol ogy and m | k bal anci ng.

In addition, | work closely with our president and
general manager, Steve Cooper, on all aspects of product
manufacturing. M job responsibilities also require ne to
work wi th our accounting, finance, and receiving teans to
coordi nate operations and anal yze rel ated performnce and
financi al data.

In overseeing mlk balancing, | receive daily
reconciliation reports fromnmny direct reports at CDF and
CDF Sout hwest. Those reconciliation reports provide
information on mlk received fromall suppliers, their
wei ghts and tests, and highlight any particul ar area of
attention. | then provide guidance and feedback to our
recei ving teans, where appropriate, to adjust problem
areas.

| was asked by Chris Allen, Select's director of
i ndustry relations and analytics, to analyze the farm
wei ghts and plant weights for all-mlk received at our

M chi gan pl ant and our Texas plant, CDF Sout hwest, and
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assess the extent of farmto-plant losses. | was asked to
analyze this data to provide relevant information about
the differences between farm wei ghts and plant wei ghts.

This data and anal ysis was perfornmed by ne in
conjunction with Chris Allen and additional CDF staff.
These anal ysis were prepared for the purpose of supporting
Sel ect's proposal to change the yield factors used in the
m nimum price formulas. Al the underlying -- underlying
data is regularly collected and mai ntai ned by CDF and CDF
Sout hwest as part of our regul ar operations.

"' maware of the purpose of Select's proposal, and
that if adopted, it wll inpact the mninumprices paid to
our nenbers. But |I'mnot an expert on Federal O der
| anguage and price fornulas. The scope of nmy testinony is
limted to describing the data and anal ysis perfornmed by
me or under ny supervision to support Proposal 11

For nmy analysis, | generated reports from our
exi sting systens that produced the followi ng data: The
originating supplier, the date and tine of delivery, the
haul er, the ticket nunber, the slip weight, or farm
wei ght, and the scale weight or plant weight. The
report -- these reports were generated for both plants for
t he period of August 1, 2022, through July 31st, 2023.

For the observed period, this enconpassed
deliveries fromthe 15 different suppliers. For the
M chi gan plant, there was a total of 16,396 distinct
deliveries. O this total, 8,907, or 58.3% were from

Select. The remainder were from ot her cooperatives and
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pl ant s.

For each supplier, | then exam ned the
difference -- differences between farm and pl ant wei ghts.
As woul d be expected, for any individual |oad, the farm
wei ght m ght be higher or |lower than the plant weight.

But data on an individual basis is of little nmeani ng when
determ ning the overall loss of mlk for the plant.

To determ ne the aggregate farm plant | osses, |
aggregated the total differences of each | oad for each
supplier, arriving at a net difference between the farm
and plant weights. Those results are reported in the
tabl e on the next page. Negative net discrepancies
reflect a | ower plant weight than farmweight. Positive
net di screpancies represent a higher plant weight than
farm wei ght .

The table shows the suppliers, the percent of
deliveries they are to the CDF plant, and the net
di screpancy for each supplier.

You will see that the overall net discrepancy was
negative 0.15% Looking at only the | oads from Sel ect
M Ik Producers, the net discrepancy was negative 0.2%
slightly greater than the overall discrepancy. Al of the
cooperatives listed, other than Sel ect, include shipnents
frommlk fromnmultiple farns -- nultiple pickup routes.

| perfornmed the sane anal ysis for Texas plant over
the sane tinme period. There was a total of 27,792
deliveries. The deliveries to this account cane froma

much smal l er set of suppliers. Accordingly, |I'mnot
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reporting the data by supplier. In total, the aggregate
net di screpancies across all deliveries was negative 0.1%

The di screpanci es of negative 0.15% for M chigan
and negative 0.1% for Texas were wei ght discrepancies
only. Neither CDF, nor CDF Sout hwest, regularly analyzed
farmto-plant | osses on a solids basis. W do, however,
neasure the conponents of our silos and conpare themw th
aggregate conponent levels of our farmtests. Those two
nmeasures are consistently aligned with one anot her.

Accordingly, it appears, fromour internal data
that | osses of mlk solids occur across all conponents
equally. W do not realize |osses of butterfat at a
greater weight than the overall |loss of ml|k solids.

In addition to review ng our actual plant data for
the volunme of mlk lost in farmto-plant transit, | was
asked to offer my opinion as why di screpanci es between
farm wei ghts and pl ant wei ghts occur, other than the
actual loss of mlk. Al plant weights are scal ed
wei ghts. Assuming that the farmweight is also a scale
wei ght, there are four principal reasons why wei ghts would
be different.

The first would be scale calibration. The scales
at CDF and CDF Sout hwest are regularly calibrated and
certified. The same is true for nost m |k manufacturing
plants. While nost farm scales are al so properly
calibrated, sone are not. Even with those that are well
calibrated, problems will occur. Were there is a

substantial discrepancy, there is a strong likelihood that
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an investigation will uncover a scale calibration issue.

The second woul d be hauler errors. Most of the
| ogi stics process, including weighing and testing, is
being digitized. Wthin Select, new software has resulted
in nost farm shipnments being mani fested el ectronically,
wWith data shared in realtinme anong farns, cooperatives,
haul ers, and pl ants.

O her cooperatives and plants use simlar software
and hardware systens to sone extent. This novenent to
el ectronic records and data has inproved tineliness and
accuracy. However, the adoption of this technology is
still ongoing. A significant portion of the mlk received
at CDF and CDF Sout hwest remains tracked on paper |ogs or
manual |y entered by haulers. Investigations into weight
di screpanci es often find that nunbers have been
transposed, entries were sinply m styped, or weights are
of f by an even 1,000 or 10,000 pounds due to nmanual entry
or errors. Hauler errors of this type are the second nost
common i ssue.

The third is drop yard and equi pnent changes. CDF
Sout hwest utilizes a drop yard and yard dogs to help
optimze mlk deliveries and m nimze denurrage costs.
When we notice an unusually high nunber of |oads with high
wei ght vari ances, an investigation reveal ed that sone
tankers were scaling and using a sem tractor and scaling
out using either a different sem tractor or a yard dog.

In addition, where a drop yard is used, different

drivers in the equipnment at scale in and scale out wl|
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al so affect weights. Even in the sane equi pnent, it is

not difficult to inmagine two different drivers having a

wei ght difference of a hundred pounds or nore.

| mportantly, we have taken corrective action to mnimze
t hese occurrences.

And lastly, snow. \Wile the drop yard
di screpanci es were isolated to CDF Sout hwest, the CDF
plant in Mchigan has its own uni que di screpancy triggers,
snow and ice. In cold nonths, tankers, trucks, and scal es
covered in snow and ice can add hundreds of pounds to a
scale weight. A cubic foot of snow weighs up to 20
pounds, and a standard m |k tanker has a footprint of over
3,000 square feet. So a single inch of snow on a tanker
coul d wei gh as nmuch as 500 pounds.

When you consider that many of the deliveries in
M chi gan are made with 100, 000- pound super tankers, the
potential for snow and ice weight increases as well. W
have observed hi gher than usual negative wei ght
di screpanci es during the winter nonths, which we have
determ ned are attributable to frozen precipitation.

In conclusion, first is as usually neasured and
observed by CDF and CDF Sout hwest, the difference between
farm wei ghts and plant weights is |l ess than 0.2% of total
solids. Despite their different geographies, CDF and CDF
Sout hwest show sim lar farmto-plant shrink nunbers.

Wthin the universe of deliveries to CDF, the net
di screpancies for single farmshi pnents of Sel ect Farns of

negative .2%is very close and slightly higher than the
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pl ant average of negative 0.15% G ven that many of the
non- Sel ect shi pnments received by CDF cone fromnmultiple
farm | oads, the necessary conclusion is that nmanagenent
for farmto-plant shrink is not unique to Sel ect
specifically or larger farnms generally.

CDF and CDF Sout hwest have identified areas that
are likely to contribute to farmto-plant wei ght
vari ances. Those variances are neither inherent nor
unaddressable. Instead, significant farmto-plant | osses
often are the result of practices and circunstances that
can be addressed and do not represent actual mlk | osses
at all.

Thank you for the opportunity to testify today.

Q Thank you, Ms. Stehouwer. | wanted to follow up
with a few questions that | have done with the other
W t nesses.

So the first really doesn't deal with
farmto-plant shrink at all. It's on the first page of
your testinony. You nention that you are responsible for
a nunber of things with CDF and CDF Sout hwest, and anong
t hose i s hedgi ng.

What do you do for -- for the hedging -- or what
do you do in the area of hedging for the conpani es?

A. So nysel f and our business anal yst are responsible
for our risk managenent program which includes hedgi ng of
commodi ties, butter, nonfat.

Q So woul d you be anal yzi ng potential hedge

positions for the sale of products out of the plant?
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A Yes.

Q Ckay. Do you do -- you don't do any hedgi ng on
the m |k purchase side at the plant, do you?

A No, | do not.

Q And there have been sone di scussions throughout

t he hearing about the inpacts of all of the proposals that

we' re tal king about, on risk managenent and hedgi ng.

Have you done any analysis on -- on that issue on
whet her any proposals would affect the hedging activities
of Continental Dairy Facilities, or CDF Sout hwest?

A | have not.
Q M. Allen was asked about the products that were
produced at CDF and CDF Sout hwest .

Did you hear his answer?

A | did.

Q Did he m ss anyt hi ng?

A He did not.

Q Al right. He did well. Geat.

| wanted to call out and ask you, you anal yzed
shi pnents for the exact sane period that Ms. Canpbell did
Was that intentional?
A Yes.

Q You wanted the data to line up for conparative

pur poses?

A | think so. Yes.

Q Ckay. 1'd like to ask you about your table on
page 4.

Now, you have not |isted names of cooperatives or
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pl ants, just for confidentiality reasons. But am!|

correct that each cooperative is a distinct single
cooperative and you have aggregated all the shipnments from
t hat cooperative together in each individual row?

A That's correct.

Q And so you al so have sone plants that represent a
very small portion of the total.

So why woul d you be receiving mlk from plants?

A. Sonetines we -- we buy from non-cooperative
suppl i ers.

Q Ckay. Wuld it happen like if a plant just had
too nuch mlk that they weren't processing and they would
sell it to you for processing?

A Yeah. Yes. Exactly.

Q So when you and | were going over this testinony,
we | ooked at Cooperative A's nunbers and noticed that the
net di screpancy was the | owest anong the group.

A That is correct.

Q And you had -- you had stated that with respect to
that particul ar cooperative, that as part of your
reconciliations you made, in conjunction with that

cooperative, adjustnents to their weights; is that

correct?

A That is correct.

Q Can you explain a little bit nore about how that
wor ks?

A. Yeah. So when we -- we do a daily bal ance of
receipts, we will flag anything that's over .8% and send
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it back to the cooperative or supplier. And in that

i nstance, the ones who | would say don't have reliable
scal e weights or noticeable that sonething's off, then
they will either agree to take the plant weight due to the
fact that they know that their weights are not reliable,

or they will agree to split with us to becone a little
nore in line with where we shoul d be.

Q You were here for Ms. Canpbell's testinony?

A Yes.

Q Wul d you say that what you're describing are
simlar to what she said were, kind of known issues wth
| oads?

A Correct. Yes.

Q Nevert hel ess, are those situations a distinct

mnority of instances with respect to the | oads received

by CDF?

A Yes.

Q Wul d you expect that if there were no adjustnents
to those | oads, that the bottomline figure, | guess

literally the bottomline figure in your table, would be
affected nuch by that?

A | think it would be affected but not
significantly. | think it would not be higher than the
hi ghest one we have stat ed.

Q Ckay. On page 5 you're describing -- you nake a
description of the conponents of mlk in the silo, and the
conponents of the mlk comng in based on farmtests. And

you testified that those two nmeasurenents are consistently
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inline with one anot her.

A Correct.

Q Is -- is that based on information provided to you
by others in the conpany?

A That is correct.

Q It's not sonething you personally neasure and

track, is it?

A. That's correct. It's not in our departnent.
Q Ckay. \When you say those neasurenents are in |line
wi th one another, | assune that neans that whatever the

proteinis inthe mlk comng in, is the protein in your
silo, and butterfat is the sanme; is that your
under st andi ng?

A. Yes, that's ny understandi ng.

Q Now, the farmto-plant shrink figures that are in
the price fornulas now, they assunme that you | ose a
certain amount of all the solids, which includes
butterfat, and then additional butterfat on top of that.

Is that consistent with the tests in your silos?

A Not ny area, but based on what |'ve talked to
individuals in our -- in our facility, that they align.

Q Yeah. The farmplants and the silo tests align?

A. Yes, they align.

Q Ckay. You also go through a nunber of reasons why
there woul d be plant discrepancies, and | just wanted to
ask a few additional questions on those areas.

Scale calibration, is that sonmething that you

frequently are advi sed about, that a farm has an issue
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with their scal e?

A. | would say not fromthe farmlevel that we're
hearing it frequently, but we do very rarely. |It's nore
wi thin our plant.

Q I'"'m-- | don't know the answer to this because

2023

haven't asked you before. But do you know how cl osely the

scales are calibrated, to within how nany pounds?

A. O the farmor with our --

Q Wthin your plant scale. Like, is it calibrated
to wthin a range or --

A. Yeah, it's calibrated quarterly, | know that, and
it iswth arange. But | wuldn't be able to tell you

t he exact range.

Q Ckay. So | want you to assune for a second that a

farmscale is calibrated within a range, and your plant

scale is calibrated within a range. Wthin any given | oad

of mlk, you could be within the range at both places but

still show sone kind of variance, wouldn't you?
A. | woul d agree.
Q Ckay. As far as hauler errors, when I first heard

Ms. Canpbell's testinony, or first saw her put it
together, | was -- | was surprised, actually, at the
frequency of hauler errors in reporting.
How frequently are hauler errors, do you see
haul er errors in your analysis and your reconciliations?
A. | woul d say every day.
Q Every day?

A. Yeah, that we're receiving, you know, quite a few
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tankers a day.
Q Yeah. But it's not a rare occurrence?
A No.
Q You nentioned the use of drop yards and that CDF
Sout hwest uses a drop yard.
Is there a drop yard used at the M chigan plant?
A. No, there's not.
Q And you describe use of different equipnent. |
had to learn this in preparing for this testinony, too.
A yard dog, can you describe for us what that is?
A. Wy he. Soit's a-- it's a smaller tractor.
Doesn't have a cab, so smaller than what you woul d see
typically on the road. And they pull in the tankers and
pul | them out.

Q And it weighs, therefore, less than a regul ar sem

tractor?
A That's correct.
Q And then you also -- this is one that, when we

were review ng your testinony, you know, fol ks weren't
clear on this. Were you talk about different drivers and
t he equi pnent at scale in and scale out. Can you actually
explain for us like really sinply what that is?

A. Yeah. So | nean your driver, for exanple, could
be soneone who weighs 120 pulling it in, and then you
could have a truck driver that weighs 300 pulling it out.
So you could have an easily difference of 100 and 200
pounds just by the person that's in the cab.

Q And this snow you note, again, sonething | had
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never thought about before you had clued ne into it. In
the winter nonths in Grand Rapi ds or Coopersville, how
frequently does that issue arise?

A. A lot. January through March is pretty
significant on that problem And we'll be able to notice
it by all the trucks being out of variance.

Q You will notice a snowstorm and then a significant

nunber of variances occurring in that sane period?
A That's correct.
Q How many years of analysis, |like, before you all
realized it was the snow and ice that was doi ng that?
A. | think we figured it out the first year.
Q First year? Gkay. Geat.
MR. MLTNER The witness is available for
addi ti onal questi oni ng.
THE COURT: We have been going a little bit over
an hour and a half. | think it's time for a break.
Al right. Let's cone back 2:05. |'msorry,
3: 05.
(Wher eupon, a break was taken.)
THE COURT: Back on the record.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon. M nane is Chip English fromthe
M Ik I nnovation G oup.
A Nice to neet you.
Q Thank you very nuch for being here today.

Let me actually start off, you were here, | know,

2023
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in the roomwhen Ms. Canpbell was testifying, correct?

A Yes.

Q And when | asked her sone questions, and she
deferred to you, correct?

A Yes.

Q And then you gave your testinony and provi ded sone
addi ti onal answers to M. Ml tner.

G ven the questions | had for her, which were
about di screpancies and how things were resolved, is there
anyt hi ng you haven't covered in your testinony now in
addition to what M. MIltner, going back to the questions
| asked her?

A. Going off nmenory, | think we covered it.

Q | think so, too. | just --

So let me turn primarily, maybe not excl usively,
but primarily to page 4 of your testinony, which is the
chart.

And let nme start by asking on the accounts which
are listed as Plant 1, Plant 2, Plant 3, Plant 4, | didn't
hear M. MIltner go into this exactly, is that m |k that
is being rel oaded at a plant and delivered to you?

A |"d have to go back and | ook at specifics, but it
could also be mlk that the plant is selling to us that
didn't go to the facility.

Q So diverted m | k?

A Yes.

Q Do you understand what that phrase is, diverted?

A

Yes.
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Q Ckay. So it could be diverted mlk, it could be
rel oaded mlk, correct?
A Correct.
Q And you don't know what --
A. No. 1'd have to go back specifically and | ook.
The data is over a year, so...
Q And with respect to the materials that you and
Ms. Canpbell have put together, | think -- if I'mwong
correct me -- | think what you put together is between the
two of you, the information about the M chigan pl ant,
correct?
And the Texas plant -- | want to break it down if
| can. |I'mright that this information on page 4 is about

the M chigan plant, correct?
A That's correct.

Q And then you perfornmed the sane anal ysis, but

i nformati on about the Texas plant, correct?

A. Correct. So on page 7 is the Texas pl ant.
There's no chart because it is a snmaller pool of data.

Q Right. Gkay. So -- and when we tal k about the
M chi gan plant, that's your plant, correct, Select's
pl ant ?

A That is, yes.

Q And when we tal k about the Texas plant, that's
Select's plant, correct?

A Correct.

because of different supply issues, you didn't provide the

sane detail, but between you and Ms. Canpbell you provided
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Q |s there another universe of mlk that is
delivered to others, so purchasers of your mlk, that
Ms. Canpbell tal ked about, or is that not part of the
st udy?

A That is not part of this. This is just deliveries
to the plants in Mchigan and the plants in Texas.

Q Ckay. And that's what | was trying to get at.

A Ckay.

Q So that this is not -- well, was Ms. Canpbell's
testi nony about mlk being delivered to other plants?

A. Yes, that I s correct.

Q But there isn't any information for
confidentiality or conpetitive reasons about other plants
t henselves in terns of their overall receipts, correct?
From ot hers, other than Sel ect, correct?

A Can you repeat that? Sorry.

Q So to the extent Ms. Canpbell's testinony spoke to
mlk delivered by Select to -- on what's purchased m |k,
you don't go beyond that, so you don't know what the
plant -- that plant's other receipts are, correct?

A | do not. My testinony is not over other plants.

Q And then al so on page 4, the sentence that says,
“"All of the cooperatives listed, other than Sel ect,

i ncl ude shipnments of mlk fromnultiple pickup routes.”

Does that nean that they aren't all full tanker

| oads?
A They are all full tankers, but they have
multiple -- sonme of the deliveries fromthe other co-ops
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have nmultiple farm pi ckups in one tanker.

Q Ckay. Do you know what percentage of their
deliveries are nmultiple pickups?

A | do not.

Q When your columm on page 4, the right-hand col um,

is |abel ed "net discrepancy,"” so for instance, Select MIk
Producers, a net discrepancy of mnus 0.20% just to be
clear for the record, what a net discrepancy neans i s when
you add up all the deliveries from Sel ect and netted out
what ever variances, it was negative 0.2% correct?
A That is correct.
Q Do you know what the range was of from say, a
| oad that was the nbst negative to the nost positive?
A | do not.
Q Wul d there be a range?
A. There would -- | nean, yes, there would be a
range.
MR. ENGLISH | thank you very nuch. | have no
further questions.
THE COURT: O her questions other than AVS for
this wtness?
Seei ng none, Ms. Tayl or.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon
A Hi .
Q Thanks for comng to testify today. | don't have

t oo nany questi ons.
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| did on the page 4 of the table, | just want to

clarify for the record first that that negative .15%is a
wei ghted average of all of the ones above; is that
correct?

A That's correct.

Q Ckay. Weighted by the percent of deliveries?

A. Yes. By the total volume. Yes.

Q Ckay. And then | was wondering if you had any
i nsight why all the net discrepancies for the plants seem
to be positive, but yet all the ones for the cooperatives

seemto be negative?

A. That is a good question. | do not.
Q Ckay. That's fair.
For the cooperatives that have -- are on the
hi gher end the net discrepancy -- and you did nention that
all of these co-ops had nultiple stops on their -- on
their routes, did you -- have you been able to go and | ook

at the data to see if there's a relationship between the
farm size of the co-ops on the routes and the percent
di screpancy?

A | have not gone and | ooked at that. Wat |'Il say
is, not all of the snmaller deliveries are just based on
farmsize, it's just based on how nuch we received from
t hat supplier throughout the year.

Q Ckay. So you are tal king about the percent of
delivery. So it mght be high Iike, negative .32, but you
only got 1% of your mlk fromthenf

A. Ri ght .
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Q When you are tal king about scale calibration on
page 5 as one the reasons for plant discrepancies, | asked
this sanme question of your co-worker where there is a
substantial discrepancy. And | was just wondering if you
could illum nate what you deem a substantial discrepancy
or what your suppliers deemas a substantial discrepancy
enough that they would discuss with you?

A So dependi ng on the weight of the |oad, you could
see substantial discrepancies be 10,000, 20,000 pounds for
each load. So it -- it's pretty -- | would -- | would say
it's pretty clear to see when | ooking at a table of what
woul d be substantial. It really sticks out and you know
that there's no way that -- you know, it's not just 100 or
200, or even 1,000, it's going to be a quite |large
vari ance.

Q Ckay. Significant outliers?

CROSS- EXAM NATI ON
BY MR W LSON
Q Todd W son, USDA AMS

Again, ny question didn't pass nustard, | don't
think, with Erin.

On page 6 of your testinony, under the haul er
error paragraph, the |ast sentence, "Hauler errors of this
type are the second nobst conmon issue.”

s the second referring to within this paragraph,
that these types that you are identifying of the second

nost haul er issues, or is hauler errors the second of the
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A, B, C, D groupings?

A. | would say we're saying it's the second nost
common i ssue we see, so it kind of listed themin order.
The | ast two are outliers between each plant; the first
two i s what we see at both | ocations.

Q Ckay.

M5. TAYLOR: That's it from AMS. Thank you.

THE COURT: Anyone el se?

REDI RECT EXAM NATI ON
BY MR M LTNER

Q Ms. Stehouwer, | just want to finish up with a
couple of clarifying questions on your testinony, and it's
going to touch on Ms. Canpbell's as well.

So when you were asked to prepare your testinony
and your analysis, the purpose was to show, for the plant,
the variance between all of the receipts regardl ess of
source to your plant.

Was that your understandi ng of what your task was?

A Yes, that's correct.

Q And so you personally in your role at CDF and CDF
Sout hwest, you don't have visibility to any other plants
even really within Select's world, do you?

A No, | do not.

Q And then, you know, | think Ms. Canpbell testified
to this, but as you were working with her and the Sel ect
teamon this whole project, was your understandi ng that
she was presenting the other side of the same coin, the

cooperative mlk sales side deliveries fromSelect to its
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pl ants regardl ess of who owned the plant?

A Yes.

Q And that so in conjunction

testi nony woul d show what it [ ooks |ike for the sale of

mlk and what it |ooks |like for the purchase of mlKk,

2023

your testinony and her

correct?
A That's correct.
MR MLTNER Ckay. | don't think that I have any
ot her questi ons.
And so, your Honor, we would ask the adm ssion of
Exhi bit 218.

THE COURT: Any objection?
Exhibit 218 is entered into the record of this

pr oceedi ng.

(Thereafter, Exhibit Nunber 218 was received

i nto evidence.)
THE COURT: Thank you. You are dism ssed.
MR MLTNER We would call to the stand to talk

about Proposal

12, Chris Allen again, and we w ||

distribute his statenent.

THE COURT: Let's say you are still under oath.
THE W TNESS: Yes, sir
THE COURT: You were just here.

Havi ng

CHRI S ALLEN

been previously sworn, was exam ned

and testified as foll ows:

BY MR M LTNER:

DI RECT EXAM NATI ON

TALTY COURT REPORTERS, INC.
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Q Good afternoon, M. Allen. Wl cone back

A. Thank you.

Q We have already had your name and address entered
into the record, and the judge has noted you are stil
under oat h.

In front of you is a docunent. Marked in the
upper right as Exhibit Select-4.

Do you have that in front of you?

A Yes.

Q Are you famliar with that docunent?

A Yes.

Q Does it represent your witten testinony submtted

to USDA in support of Proposal 12 in this hearing?
A Yes.
MR. MLTNER  And, your Honor, could we have
Exhi bit Sel ect-4 nunbered for identification, please?
THE COURT: Yes. It is marked as identification
219.
(Thereafter, Exhibit Nunmber 219 was narked
for identification.)
MR. M LTNER  Thank you.
BY MR M LTNER
Q And, M. Allen, as you did previously with your
prior testinony, are you going to read a sonmewhat

abbrevi ated version --

A. That is correct.
Q -- of this?
A. Ckay.
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MR. MLTNER  Your Honor, we previously qualified
M. Allen as an expert in the field of dairy econom cs and
cooperative analysis, so | just recognize his prior
desi gnati on.

BY MR M LTNER

Q And, M. Allen, if you could go ahead and read
your statenent, that would be great.

A WII do.

| am here to testify on behalf of Select MIKk
Producers, Inc. M testinony today addresses Proposal 12
related to the yield of nonfat dry mlk, which I will also
refer to as NFDM and the inclusion of the nonfat solids
in dry butterm |k powder, which | will also refer to as
BWP.

Select's Proposal 12 changes the yield factor for
NFDM to properly account for the value of mlk solids
utilized in the manufacturing of BWMP. If adopted,

Proposal 12 woul d change the yield for NFDMfrom 0.99 to
1. 03.

The current yield factor for nonfat solids of 0.99
was set as part of the Departnent's 2002 Fi nal Decision on
the Class IIl and IV price fornulas. The 2002 Fi nal
Deci sion "elimnates the consideration of nonfat solids
that end up in butterm |k powder fromthe C ass |V nonfat
solids pricing formula."

The Departnent concluded then that the elimnation
of these nonfat solids fromthe Cass IV fornmulas was

appropriate because, and | quote: "[R]ecognizing a
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m ni mrum val ue for butterm |k powder does not materially
affect the Class IV skimmlk price. Record evidence

i ndicates that the price of butterm |k powder can be a | ow
of 70% of the nonfat dry mlk price for the sane peri od.

In addition, according to the record, the Make Al |l owance
of butterm |k powder is an additional 2 cents per pound

hi gher than the nonfat dry m |k Make Al |l owance. O fici al
noti ce of weekly Dairy Product Prices published by the
National Agricultural Statistics Service for January 2000
t hrough May 2002 is hereby taken.

"Using the 2-cent higher Make Al |l owance for
butterm | k and prices for nonfat dry mlk and butterm |k
powder for the period of January 2000 through May 2002, it
was determ ned that the effect of including buttermlk
powder in the nonfat solids price and the Cass IV skim
mlk price was negligible. Therefore, this decision
el imnates the consideration of nonfat solids that end up
in butterm |k powder fromthe Cass IV nonfat solids
pricing fornula."

However, the effect of butterm |k powder on the

formulas was not then, nor is it now "negligible." The
2002 Final Decision did not set forth the mathematics to
support its conclusion then. As further explained in this
testi nony, had the 2002 Final Decision properly analyzed
the inpacts of renoving butterm |k powder, it should have
arrived at a yield of 1.02.

The situation 20 years later is even nore

pronounced. Current data denonstrate that the spread
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2023

between the prices of nonfat dry mlk and butterm |k
powder is mniml and not uniformy negative. USDA
reported dry butterm |k prices and nonfat dry mlk

| ow nmedi um heat prices established a nmuch tighter price

al i gnment than assuned by the 2002 Fi nal Deci sion.

to 1.03 to reflect the current state of the industry.

Sel ect's Proposal 12 recogni zes that the current

value of mlk solids used in the manufacturing of
butterm | k powder.

The 2002 Final Decision Inproperly Accounted for
t he Val ue of Butterm |k Powder.

accepted the Departnent's reasoning in setting the NFDM

we accepted that the portion of mlk solids in Cass IV

t he proper value of the end product and the cost to

manuf acture it.

We did not accept, however, the Departnent's

in the nonfat solids price and the Cass IV skimmlKk

price was negligible.” Qur starting point was to

that the yield was adjusted for the value of butterm|Kk
powder rather than its whol esale renoval fromthe yield

f or mul a.

yield factor wholly fails to conpensate producers for the

I n devel oping Select's Proposal 12, we partially

yi el d described in the 2002 Final Decision. Specifically,

mlk used to manufacture butterm | k powder should reflect

Accordingly, the proper yield for NFDM shoul d be increased

conclusion "that the effect of including butterm |k powder

determ ne what the proper yield of NFDM woul d be, assum ng
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My witten testinony provides a relevant anal ysis
and cal culation of the NFDM yield factor from USDA s 2002
Fi nal s Deci si on.

Sel ect sought to restore the proper val ue of the
buttermlk solids in dry butterm k. To do so we took the
cal cul ated quantity of butterm |k solids and nultiplied it
by 70% reflecting the Departnent’'s concl usion regarding
the value of dry butterm|k. Next, we nultiplied that
result by 87.5%to account for the higher nake costs for
butterm | k powder recited by the Departnent.

Next, we took the 0.9975 pounds of nonfat solids
and subtracted the 0.0479 pounds of solids in dry
butterm | k and restored 0.0293 pounds of those solids
based on the cal cul ati on above.

Finally, we adjusted the pounds of nonfat solids
to the presuned noisture content of 3.8% That
calculation results in a yield of 1.02, not 0.99. This
establ i shes that the Departnent’s conclusion that the
val ue of butterm |k powder in the nonfat solids price is
not "negligible.” It has a real inpact on the stated
yi el d.

The price rel ationship between NFDM and Butterm |k
Powder is closely aligned. Consistent with Select's
approach and phil osophy that all the elenents of the
m ni mum price fornmulas should reflect current realities,
we next revisited the price relationship of NFDM and
butterm | k powder.

For this analysis, we conpared the reported prices
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for NFDM and BMP reported by the Dairy Market News
("DW'). W utilized the DWN nonthly averages of the
nostly price series for West and East/Central dry
butterm |k and for Western and East/Central NFDM W
utilized prices fromJanuary 2021 through June 2023. W
sel ected January 2021 to provide the | ongest continuous
representati ve wi ndow possible while attenpting to avoid
the pricing inpacts triggered by the COVID 19 pandemi c.

The table provided in ny witten testinony
provides the full scope of these conparisons and anal yses.
This data denonstrates two inportant truths: First, there
is little difference between the Wstern and
Central /Eastern prices of either NFDM or BWMP;, second, and
nore relevant to Proposal 12, BMP prices are aligned very
closely to NFDM BMP as a percentage of NFDM prices was
97.0%in the west and 98.0% in the Central/East. Steve
Cooper from Continental Dairy Facilities will offer
additional testinony confirmng that its sal es of
butterm | k powder align with this analysis.

Once this analysis was conplete, | | ooked further
back over the period of January 2017 through July 2023 to
confirmthis price alignnment. The additional charts in ny
witten testinony denonstrate the |onger-termprice
al i gnment of NFDM and BMP. The Departnent's finding that
BWP is sold at 70% of NFDM i s not borne out by current
realities.

Recogni zing this close price alignnent, |

perfornmed the sane cal cul ation of the NFDM yield perforned
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by USDA in the 2002 Final Decision using the current price
alignment. | maintained the sanme relationship between the
cost of manufacturing BMP and NFDM (i n other words, NFDM
make costs are 87.5% of BMP nake costs).

The arithnmetic works out as follows. | took the
cal cul ated quantity of butterm |k solids and nultiplied it
by 97.5% reflecting the proper price alignment. Next, |
multiplied that result by 87.5% to account for the higher
make costs for butterm |k powder.

Next, | took the 0.9975 pounds of nonfat solids
and subtracted the 0.0479 pounds of solids in dry
butterm |l k. | then restored the 0.0409 pounds of those
solids based on the cal cul ati on above.

Finally, | adjusted the pounds of nonfat solids to
t he presuned noi sture content of 3.8%

Changi ng the NFDM yi el d i npacts the nonfat solids
price and the Class IV prices. Based on ny anal ysis of
t he changes, using five- and ten-year averages of
comodity prices through April 2023, | conputed the
foll owi ng conponent and C ass price inpacts: For the
five-year average, the nonfat solids price under the
current formula is 1.0219. Using Proposal 12, the nonfat
solids price would be 1.0632. For that sane five-year
average the Cass IV price under the current fornula would
be $17.26; under Proposal 12, it would be $17.62.

The ten-year average sane comodi ties, nonfat
solids price, under the current fornmula, the price would

be 1.0021; Proposal 12 adjustnents, the nonfat solids
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price would be 1.0426. The Cass IV price for the
ten-year average woul d have been 16.92; using Proposal 12,
the Class IV price woul d have been 17. 27.

Because the Class Il price is based on the
Class IV price, the Cass Il price would change |ikew se.
The precise inpacts on the statistical uniformprice or
bl end price would vary by order and could be further
i npacted by any adjustnents the Departnent elects to nmake
to the Cass | nover.

The adoption of Proposal 12 in full would require
the follow ng anendnent to 7 CFR Part 1000 as outlined in
my witten testinony.

The current yield factor for nonfat dry mlk in
the Cass IV formula is lower than it woul d be otherw se
due to USDA' s policy decision to disregard the val ue of
mlk solids that are used to manufacture butterm |k
powder. That policy decision was erroneous inits
conclusion that the value of those solids was negligible.
Even under the assunptions regarding the relationship of
NFDM and BWP prices fromthe 2002 Fi nal Decision, the
concl usi on was incorrect.

When taking into consideration the current price
relationship, the error is even nore inpactful. If it
remains USDA's goal to utilize price discovery nechani sns
t hat establish the true value of producer mlk used in the
four classes, the value of Cass IV mlk nust be corrected
and updated to reflect the values of butterm |k solids.

Q Thank you, M. Allen. A few additional questions
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before we open you up to other questions.

" m | ooking at page 4 of Exhibit 219, and it's the
first two lines. | think you read a yield of 1.03, but it
is 1.02 in your statenent, which is consistent wth the
anal ysis on page 6. So | just want to confirmthat that
shoul d be 1.02.

A. Yes. Like the prior testinony, | think | grabbed
the wong version of the draft, and so I think you are
correct, that should have been 1.02.

Q G eat.

So as far as the approach of your analysis here,
would it be fair to state that you took the rational e that
USDA outlined in its prior decisions on the Cass IV
formulas and tried to apply current data to it?

A Yes.

Q And so there's really no change -- are you trying
to change USDA's policy on this or are you just trying to
update their anal ysis?

A. Just update the anal ysis.

Q Now, on page 8 of your testinony, just a thing
that | noticed as we were going through this. In the
colum -- really the fourth colum, "DWN BMP East-Centra
Mostly Average." Dairy Market News publishes a nostly
range for nonfat dry mlk and for butterm |k powder in the
West, but in the East/Central, it's just a pure average,
right, they don't separate out a nostly?

A That is correct. That was a typo. Yes.

Q Yeah.
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And so your nunbers there are the average of the

range reported, correct?

A Yes. Yes, that is correct.
Q Let nme ask this: In all your work as a dairy
econom st, what -- what is your opinion of Dairy Market

News and the reliability of the data they report?

A. It's the best source we have, but it is reliable.

Q Now, on the top of page 11, you say you took the
cal cul ated quantity of butterm Ik solids and nultiplied it
by 97.5.

And | think this was inplied but not expressly
stated, that that 97.5 is just the sinple average of the
rel ati onshi ps between the Western and the -- I'"msorry --
of -- yeah, of the Western and the East/Centra
rel ati onshi ps you described in your tables, correct?

A That is correct. Yes.

Q And then finally -- nmaybe not finally, but next,
on page 12, where you show your five- and ten-year
aver ages, was the nethodol ogy, the | ookback nethodol ogy
the sane as what you answered with respect to your
testinmony on Proposal 11 that it goes back from April of
2023?

A. The prior -- 60 consecutive nonths and the prior
120 consecutive nonths using the announced prices in the
nmont hly price formulas.

MR MLTNER | would nmake M. Allen available for
addi ti onal questi oni ng.

THE COURT: Anyone have questions ot her than AMS?
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Can we take a m nute?

THE WTNESS: Yeah. Ckay.

M5. HANCOCK: Yes, if you want to.

THE COURT: | wasn't thinking of a break so much
because --

M5. HANCOCK: We kind of went into a different

topic area that | wasn't ready for yet, so | just want to

make sure -- if we want to take a break, we can, or if
Chip wants to go, that's fine, too.
MR ENGLISH Al right. [I'Il go ahead and j ust
proceed, if we can nuddle through a little bit here.
THE COURT: Okay. Your w tness.
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Chip English again for the MIlk Innovation G oup.

Good afternoon, M. Allen.

2023

Let me start on page 8, or nore particularly, with

guestions that -- that you were asked by your counsel.
And your response -- really your response is you were
agreeing with M. MIltner that Dairy Market News is the

best source we have, and it's very reliable, correct?

A Yes.

Q It's not audited, correct?

A. It's a good question. | don't believe so.
Q Thank you

So let nme start with a question about technol ogy

and what the results are. Wen the skimand fat are

separated, would you agree that it's inevitable that cream

TALTY COURT REPORTERS, INC.
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i ncl udes an addition of the water and fat, small anount of
SNF?

A. | woul d agree, yes, sir.

Q So where -- where in the existing fornula does
that small anobunt of SNF that goes with the cream show up?

A | assunme when the creamis churned to butter, and
t hen you have the resulting product is then dried into
BMP, butterm | k powder.

Q Do you know that for a fact?

A. | don't. That's ny assunption.

Q But it's certainly not in the nonfat dry mlKk,
correct?

A. Yes. | would agree with that.

Q You woul d agree that there's no such thing as a
| oss-less plant, correct?
A Yes.
Q That, somewhere in the process, whatever --
what ever your views are about fromthe farmto-plant, that
once the mlk gets to the plant, there's going to be
| osses in solids and butterfat, correct?
A Yes.
MR, ENGLISH: Okay. | have no further questions.
M5. HANCOCK: W don't have any questi ons.
THE COURT: Ch, no questions.
AMS? O anyone else, | guess.
Seei ng none, AMS, are you ready?
M5. TAYLOR: | guess we're going to be ready.
/11
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CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Well, there's a lot of math to work through here,
so I'mnot going to focus on that now.

A. Thank you.

Q We'll just have to figure it out l|ater
A G eat.
Q So the assunption, in Select's mnd, if ['m

correct, is that whatever doesn't go into the churn, they
put it into butterm |k powder, whatever |eft over that
goes -- it gets dried as butterm |k powder, and they sell
it;: is that correct?

A. Yes, that is correct. Sorry. | was just noddi ng.
Yes, that is correct.

Q And, therefore, that should be accounted for in
the price fornul as because that is a sal eabl e product?

A Yes.

Q Ckay. W can go -- |I'mnot going through the
mat h, but one can go through the math you provide. But do
you know for a fact that that is actually what happens at

butter plants?

A | wll have a better source speak for Sel ect
following ne. | don't think he's here presently, but
he's -- he may have | anded here, but he's not here in --

he may have |l anded in town, but he's not here in the
facility yet. W'IIl have sonebody who can very nuch
answer that question.

Q Ckay.
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A It will be a better resource than ne.

Q Ckay. And so if I'm Il ooking over on page 3 when
you review our past decision, and you quote fromit, and
say -- the one line reads: "Record evidence indicates
that the price of butterm |k can be as | ow as 70% of the
nonfat dry mlk price."

So the data that you provided, and it |ooks |ike
that canme from sone NASS information. | have to go back
and read the decision we wote, but |I'mguessing that we
took official notice of sonmething that was published by
NASS to draw t hat concl usi on, the 70% nunber.

So is the informati on you provided on 7 and 8
| ooking at Dairy Market News nunbers, to conclude from
that that the lowest -- if | was to conpare the 70%t hen
to a nunber now, it would be the 80.92% nunber as the

| owest observed relationship during the two years that you

| ooked at. |Is that a fair conparison?
A. Are you referencing that nunber fromthe chart?
Q Yeah -- well, if I'mlooking on page 7, the mn

nunber at the very bottomis 80.92% So if | wanted to
| ook at the conparabl e nunber between the 70%t hat was
gquoted fromin the decision, which says "can be as |ow,"
so it's not the average there, it's the min. So the mn
on the data you provided would be 80.92% | just want to
make sure |I'mcorrectly conparing those nunbers.

A Yes.

Q Ckay. And then you go onto talk -- you -- you

guote this decision where the butterm |k powder is an
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addi ti onal $0.02 per pound in manufacturing costs. And
then you -- you use that in your calculations to cone up
with the yield that you are proposing.

But what -- do you have any data that
substantiates that it's still a $0.02 difference?

A | believe Steve's testinony speaks to that. |
could be incorrect, but I was thinking that he
specifically addressed that.

Q Ckay.

A. If not, | think we can ask him Again, he woul d
be a better person to speak to that than ne.

Q Ckay. So | don't think | have nore questions on
this exhibit, but we mght think of themlater since you
get to cone back up here.

A Excited to do that.

Q |'"'mexcited as wel |.

| do have one question since you're up here. |
want to recap the |ast proposal because you spoke, and
then we kind of got the data to substantiate your
position. So now that you are back up here, | want to

make sure we understand the position.

2023

And so anongst all that testinony, | think what we

heard was, in Select's view, farmto-plant shrink shoul d
be elimnated fromthe fornul as, because even though your
data shows that it still exists, there -- that's the
control of either the producer or the plant to elimnate
t hat .

A. | think we go on to specifically state that we

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

4448


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

recogni ze that USDA has discretion in nmaking a decision
based on the data presented on record in this hearing.
And if USDA were to find that conplete elimnation is not
reasonabl e, we would be okay wth that as |ong as the
deci si on was based on the evidence provided in this
heari ng.
Q Ckay. That's hel pful
M5. TAYLOR:  Thank you.
THE W TNESS: Yep
MR MLTNER M. Allen, can | ask a few nore
guesti ons?
THE W TNESS. Absol utely.
REDI RECT EXAM NATI ON
BY MR M LTNER
Q So inthe dass Ill formula, there's a -- it's
primarily for pricing cheese, correct?
A Yes.
Q It also prices dry whey, doesn't it?
A. Wel |, you nean uses dry whey to establish the

Q That's a better way to state it.

A Correct. Yes.

Q Now, do all cheese plants fully utilize their whey
streanf

A. | nean, well, do they all sell it; is that the
guestion you are asking about utilizing?

Q Yes. Again, better phrased.

A. | don't believe so.
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1 Q Neverthel ess, those plants pay a Class IIl price
2 that presunes the sale of at |east dry whey, correct?

3 A Yes.

4 Q And so when you were listening in to the testinony
5 renotely, did you hear any of the butter plants, sone of
6 t hem say, yes, we nmake butterm | k powder, and others say
7 no? D d you hear any of that?

8 A. | don't recall specifics, no.

9 Q | f a plant manufactured and sold butterm |k powder
10 today, what's the raw i nput cost for that butterm |k

11 powder ?

12 A | believe it's Class | V.

13 Q And since the fornmula assunes no butterm | k powder
14 | value, what are they paying for the solids that are used
15 in that butterm | k?

16 A. | don't think it's captured in what they pay for
17 t he producers for the mlKk.

18 Q So it's other than the cost of nmanufacturing,

19 would it be pure profit?

20 A | assune so.

21 Q Thank you.

22 MR MLTNER | don't have anything el se for

23 M. Allen on this topic.

24 We're prepared to offer his testinony on

25 Proposal 10. Can we take a -- we can go right into it.

26 | W can take ten mnutes before we do so. |[|'Il defer to
27 everyone el se.

28 THE COURT: Can we put this exhibit into evidence?

r TALTY COURT REPORTERS, INC.
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MR. M LTNER: Yes. We would nove that into

evi dence.

THE COURT: Yes. Exhibit 219 is offered into

evi dence.

Any obj ecti ons?

It is admtted.

(Thereafter, Exhibit Nunber 219 was received

i nto evidence.)

THE COURT: | guess, yeah, let's take a break.

Cone back at -- cone back at 4:05.

(Wher eupon, a break was taken.)
THE COURT: | consider you still under oath.
MR MLTNER Hello, M. Allen.
THE WTNESS: Hey there.
CHRI S ALLEN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON

BY MR M LTNER:

Q

your

upper

> O >

Q

You are under oath. W know your nane. W know

address. And in front of you is a docunent in the
right. It says Exhibit Sel ect-6.

Do you have that?

Yes.

And have you seen it before?
Yes.

| believe it represents your testinony in support

of Select's Proposal Number 10; is that correct?

TALTY COURT REPORTERS, INC.
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A That is correct.

MR. MLTNER  Your Honor, could we have an exhi bit
nunber assigned to Sel ect-6, please?

THE COURT: Yes. This exhibit is marked 220 for
identification.

(Thereafter, Exhibit Nunmber 220 was marked

for identification.)

MR MLTNER Very good.

BY MR M LTNER:

Q M. Allen, you have done this tw ce al ready today.
Both tinmes you gave us a sonmewhat abbrevi ated version of
the testinony.

| s that your intent again?

A. Yes, | would like to do that again.

Q Ckay. Wiy don't you go ahead and do that, and
then 1"l conme ask you sone questions.

A WII do.

Ckay. M testinony today addresses Proposal 10
related to butterfat recovery. Select's Proposal 10 would
update the factors for butterfat recovery in the fornul as
for protein and cheese to reflect the currently achi evable
and actually achieved factor of 93% The change
necessitates a corresponding increase in the butterfat
yield in cheese to 1.624. This change to the butterfat
yield in cheese does not consider the correction of
farmto-plant shrink.

The current butterfat recovery factor of
90% originated with the adoption of the 2002 Final Rule,

r TALTY COURT REPORTERS, INC. 4452
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whi ch reasoned, and | quote: "The recommended deci sion
stated that even though many cheese nmakers may be able to
achieve a higher fat retention in cheese, the use of the
1.582 factor representing 90% of fat recovery in cheese
continued to be appropriate. The recomended deci sion
al so stated that as a result of the 90% | evel, butterfat
in cheese was not overval ued, and those cheese nmakers who
failed to recover nore than 90% of the fat would not
suffer a conpetitive di sadvantage. The preponderance of
the record indicates that nost cheese manufacturers should
be able to obtain a 90% butterfat recovery,"” end of quote.
In the hearing preceding the 2002 Final Rule,
Sel ect and others argued that the factor shoul d be higher,
relying on hearing testinony that butterfat recovery in
cheddar cheese generally ranges between 90 and 93%
Al though Kraft testified that their butterfat recovery is
| ower, the commenters favored a use of a factor that
reflected 91 or 92% fat recovery because that |evel of
recovery i s conmon.
This argunent was again presented in the 2007
formul a hearing. Again, the Departnent declined to
i ncrease the recovery factor. |In its reasoning then, the
Depart nent concluded, and | quote, "Wile the record
contai ns evidence of what butterfat recovery in cheese
production is possible by the use of nore nodern
manuf act uri ng nmet hods in technol ogy, the preponderance of
evidence reflects that many cheese manufacturers generally

achieve butterfat recovery near 90% It is inportant that
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the product price fornulas reflect current market
conditions, not market conditions that nmay be possible but
not wi dely achieved or not reflective of general industry
wi de conditions. Accordingly, this decision rejects the

adoption of a 94% butterfat recovery factor," end of
quot e.

The adoption of Proposal 10 as neasured by an
anal ysis of five- and ten-year averages are reflected in
the table provided in ny witten testinony. Based on this
anal ysis, we woul d expect nodest increases in the val ue of
protein and in the Class IIl price overall.

| note also that the survey prices for butter and
cheddar cheese could result in higher or lower Cass Il
prices as a result of adopting Proposal 10.

| provided a table in nmy witten testinony that
denonstrates the inpacts of changing the butterfat
recovery factor at various cheese and butter prices.
Dependi ng on the relationship between cheddar and butter,
adopting Proposal 10 will reduce prices in certain
ci rcunst ances.

Despite this fact, Select believes this change is
warranted, in fact, it is conpelled by our desire to have
forrmul as that accurately reflect current realities. As
noted in nmy prior statenents, ensuring the accuracy of the
formulas is nore inportant than the result.

It is inperative that we introduce into this
record the fact that Select and the majority of producer

entities do not possess, or have not been authorized to
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i ntroduce evi dence they do possess, regarding the actual
butterfat recoveries in the manufacturing of commodity
cheddar cheese.

The nature of Federal M|k Marketing O der
hearings are such that the protection of proprietary or
ot herwi se confidential business information precludes the
Departnment from conpel ling manufacturers to offer evidence
about their actual butterfat recoveries and other rel evant
data regardi ng costs and yi el ds.

We fully support efforts to inplenment nandatory
audited reporting of make costs, yields, and other
rel evant data for those firns subject to reporting sales
t hrough t he NDPSR

We cannot, however, defer action on updating the
formulas while we optimstically wait for Congress to act.
Wiile we respect the protection of such information and
the confidentiality constraints upon Sel ect which
precludes us fromsubnmtting nore probative evidence, such
prohibitions illustrate the di sadvantage facing the dairy
farmer community. The fact is that producers are left to
shadowbox opponents who are not obligated to engage.
Sel ect absolutely knows that not only is butterfat
recovery at or above 93% achi evable, we know that it is
actual | y achi eved.

Sel ect has nodeled its own cheese plants for the
production of comopdity cheddar and ot her cheeses. Sel ect
is part of nmultiple joint ventures that manufacture

comodity cheddar. Select has conducted diligence
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regardi ng the acquisition of or partnerships with nultiple
cheese plants in various |ocations throughout the country.
Sel ect enpl oyees and enpl oyees of Sel ect's subsidiary
conpani es have experience in manufacturing cheese in
various styles. Qur clains here are neither specul ative
nor theoretical; they are based on actual observations and
experi ence.

We fully expect that opponents of increasing the
butterfat recovery factors will offer testinony arguing
that 90% remai ns a rational benchmark. And as testinony
of fered under oath, we do not doubt its veracity. But we
must note that where there is no ability to conpel
testinmony, there is little incentive for those narket
partici pants who achi eve greater butterfat recoveries than
those currently utilized in the mninmumprice fornulas to
testify.

The Van Sl yke fornula, upon which the entire
Class Ill pricing fornmula is prem sed, was first devel oped
in 1894. Van Slyke observed actual butterfat retention
achi eved by New York cheese manufacturers. This fact was
testified to by Dr. David Barbano in a hearing preceding
the 2002 Final Decision, and | quote: "The val ues
sel ected for percent fat recovery in the cheese for
cal cul ati on can be debated. However, a 93% fat recovery
in the cheese is achievable with nodern cheese-nmaki ng
equi pnent and was achi evable in the m d-1890s when
Van Sl yke devel oped his cheese yield fornmul a based on

observations of cheddar cheese maeking practice in many
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factories in Central New York over a two-year period."

A wel | -recogni zed academ c text on cheese
manuf acturi ng teaches a "basic" Van Sl yke formul a
i ncorporating the 93% butterfat recovery observed by Van
Slyke. Additionally, journal articles, research, and
ot her publications utilize the sane 93% recovery factor
for anal ysis or reference.

Wthout the ability to introduce data establishing
that comodity cheddar manufacturers can and do achi eve
butterfat recoveries of 93%or greater, Select wl]l
provi de expert testinony to establish these facts.

Dr. Farkye of California Polytechnic State University in
San Luis Obispo wll testify about his research and
observations on butterfat recoveries, as well as avail able
equi pnment and technol ogies for optimzing butterfat
recovery.

The amendnent to 7 CFR Part 1000 necessary to
i npl enent Proposal 10 -- the amendnents, sorry, to 7 CFR
Part 1000 necessary to inplenent Proposal 10 are provided
inny witten testinony.

I n concl usion, recovery of 93% of butterfat used
in the manufacturing of cheddar cheese was docunented in
the late 19th Century and incorporated in the formula,
whi ch provides the basis for the Class IIl pricing
for mul a.

The 2008 Fi nal Decision recognized that butterfat
recoveries higher than 90% were achievable. 1In the

intervening 15 years there nust be a recognition that what

TALTY COURT REPORTERS, INC. 4457

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

USDA recogni zes as achi evabl e by sone is now achi evabl e by
nost .

Wil e the industry consensus seens to be that
mandat ory survey of manufacturing costs and yields is
desirabl e, USDA shoul d not delay adjusting the price
formul as based on the possibility of obtaining |egislative
authority that m ght never cone to pass.

Q Thank you, M. Allen. Let's start with a couple
clarifying questions, if we could.

On page 4 of Exhibit 220 you present information
on the five-year average and ten-year average.

And is it correct that those were cal cul ated using
the sanme periods as the cal culations you provided in

support of Select's other two proposal s?

A. Yes, sane periods, sanme nethods.
Q Further down that page you show a chart show ng
the cal cul ated inpact on the Class IIl price of a

93% butterfat recovery at various prices, and you
testified that in sone instances this proposal woul d
actual ly have a negative effect on producer incone.
And is that what this table reflects here?
A This reflects that the proposal could have a
negative inpact on the mlk prices paid to producers, yes.
Q And it is a function of the rel ationship between

the butter price and the price of cheese, correct?

A. Yes. The value of butter and the val ue of cheese,
yep.
Q | did sone -- | don't know, | wouldn't call it
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analysis, let's call it arithnetic. And it appears to ne
that when the butter price is about 137% or higher than
the cheese price, that relationship seens to flip.

Does that seem about right to you?

A |"mgoing to trust your arithnmetic. That does
seem about ri ght.

Q Now, on page 5 you tal k about supporting evidence,
and | think it's fair to say that Sel ect respects the
right of participants in these hearings to protect what
they believe to be confidential information.

Wul d that be correct?

A Yes.

Q And obvi ously, Select wants to protect the
confidential information of its partners and to sone
extent its own operations, correct?

A Yes.

Q When you were listening to parts of the hearing,
di d you happen to hear the testinony from M. DeJdong from
G anbi a?

A Porti ons.

Q Did you hear himdiscuss the butterfat recoveries

of the danbia's plants?

A. If I did, I"'mfailing to recollect what he said.
Q Ckay. | believe he stated that all of G anbia's
pl ants achi eved hi gher than 93% | hope |I' m not

m sstating ny recollection. But if that were stated,
woul d that surprise you?

A. No, not based on sone of the informati on we have
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avai | abl e.

Q Ckay. And you al so go through and you descri be,
begi nning at the bottom of page 5, several points of data
t hat Sel ect, through one person or one area or another,

m ght have sone information on butterfat recovery or
butterfat retention.

Your -- each of those data points inforns your
testinmony and Sel ect's proposal, correct?

A Yes.

Q And | don't -- | hope you are not suggesting that
any or all joint ventures Select is in achieves 93% across
t he board, are you?

A No.

Q And | don't think you are suggesting either that
every nodel that Select has done for a cheese plant
achi eves 93% or nore or |less, correct?

A. Correct. No, I'mnot assum ng that.

Q In fact, | inmagine that sonme of these observations
and data points that Sel ect has probably fall on the other
side of the Iine of that 93%line, correct?

A That woul d be correct.

Q But out of respect for other confidentiality
agreenents, Select does not feel confortable putting all

of this data into the record?

A That is correct.
Q | imagi ne Dr. Farkye can answer this question for
nme too when he testifies, but | literally found this book
after we submtted all of the testinmony here. |It's a book
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called the Science and Practice of Cheese Making, and it
was witten by Lucius L. Van Slyke in 1916.
And in his book he has the fornula, which we now

call the Van Slyke fornmula, and it says the yield of

cheese is equal to -- and the fornmula | ooks famliar to
nost of us here -- fat mnus .007% And you nake
reference to that -- the age of that formula.

Do you think it's a bit anomal ous that our
forrmul as recogni ze a butterfat retention that is |ower
than what is in this 110-year old book?

A | do find that hard to believe.

Q And nore -- nore to the point, not only hard to
believe, is that consistent with your observations and
under st andi ng about what the industry is doing today?

A No.

MR MLTNER We would offer M. Allen for any
addi ti onal questions, your Honor.

THE COURT: Anyone have questions for M. Allen?

CROSS- EXAM NATI ON
BY MR ENG.I SH:

Q Getting famliar, aren't we?

A. Yes, sSir.

Q Chip English, MIk Innovation Goup. Good
af t ernoon, again.

So | do want to -- you know, M. MItner just
di scussed the formula. The fornmula, of course, the
depends on what's in the vat, correct?

A Yes.
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Q So if, for instance -- well, are you aware that
inevitably in the plant mlk solids are lost in
wast ewat er ?
A Yes.
Q So that doesn't end up in the vat, right?
A Correct.
Q And as | asked you earlier, and you agreed,
there's no such thing as | oss-1ess plant, correct?
A Correct.
Q So where in the fornmula are those kinds of |osses

accounted for?

A. That's where | woul d be speaki ng beyond ny
experti se.

Q But if there are | osses, why would you think that
a cheese plant would be able to recover 100% of the fat?

A 100% of the fat?

Q In ternms of its ability to even achieve
sonething -- there's going to be loss fat, correct?
A Yes.

Q And you focus on the butterfat recovery. But do
you nmake Grade AA butter of the type that can be reported
t o NDPSR?

A | believe so.

Q Do you use whey creamin your AA butter?

A | don't know.

Q Isn't it true that whey creamcan't be priced as
Grade AA butter -- can't be graded as AA butter?

A | believe that is correct.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

4462


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Just so we're clear, we'll have another person
that can testify to that. Yeah.

Q Are you aware that dry whey typically has a fat
test of 1.25%

A | couldn't say specifically that | woul d know t hat
off the top of ny head. | could go ook it up, but I
don't know that.

Q So just one |last series of questions. | already
asked this question once, but it seens to have cone up
agai n.

| DFA conm ssioned a study on Make All owances. And
you coul d have conm ssioned a survey on yields, correct?

A Sel ect coul d have.

Q Sel ect coul d have comm ssi oned or sought the
i ndustry to comm ssion a study on yields, correct?

A That's correct.

Q And you didn't do that, correct?

A Correct.

Q And one of the purposes of a study |ike that would
be to all ow people to provide, like they did
Dr. Stephenson, confidential information, correct?

A Yes.

Q And then, as | think -- | wasn't going to bring it
up yet because it really was in M. Cooper's testinony,
but since National M|k Producers counsel brought it up,
Sel ect did not participate in the Stephenson study,
correct?

A. As far as | know we didn't.
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Q Ckay. |Is that a little incongruous that --
nmean, as | hear it, you are inplicitly criticizing cheese
conpani es for not comng forward and tal ki ng about their
butterfat recovery, and yet, you didn't conm ssion a study
and you didn't participate in Stephenson's study?
A Again, as | explained earlier, | can't explain why
we didn't participate.
MR. ENGLISH: | have no further questions.
THE COURT: O her questions?
| guess you are up, AMS.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q We're noving right through today. Al right.
| want to turn to page 5 -- and | think you tal ked
about this alittle wth M. MItner, and | apol ogize if I
m ssed sone of those answers -- about at the bottom you
tal k about Sel ect has nodeled its own cheese plants. And
| guess you are using this as the basis to say that you
know that butterfat recovery of 93%is achievable; is that
right?
A It's one of the neans, yes.

Q And so how many plants are you tal ki ng about

t here?
A. | wouldn't be able to say. Proprietary.
Q Ckay. So we're not sure how many cheese pl ants

t hat incorporates but --

A. Well, to be clear, this includes cheese plants
t hat we have | ooked at acquisitions. | nean, this
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I ncl udes not just plants owned and operated today by
Sel ect .

Q Ch, but plants maybe Sel ect | ooked at purchasing
at sone point in tine?

A Yes. That's why | don't want to start throw ng
out nunbers.

Q Ckay. How do those plants conpare to maybe ot her
areas that | don't know where those plants are | ocated,
but to other plants in the country, cheddar plants?

A der, newer, certain |ocations versus other parts of the
country, | nmean?

A. A mx, yes. Both newer and both on the ol der side
of | guess of average, whatever you want to call average
in this industry. | don't know that | would have a good
nunber to pinpoint for average, but sonme nore --
relatively newer and sone ol der.

Q We have had sone di scussion at the hearing about
using UF to take out sone water or condensing before it
goes in the vat.

Do those inpact butterfat recovery at all?

A Wul dn't be able to speak to that. | just don't
know.

Q Your testinony tal ks about that these 93%-- this
93% butterfat recovery is achievabl e at nodern plants.

Do you know what a guess on what percent of the

cheddar production is fromthese types of plants?

A | don't. I'mtrying torecall if Dr. Farkye's
testimony will reference that or not, but | do not know.
TALTY COURT REPORTERS, INC. 4465

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 18, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. And so that -- Dr. Farkye is going to get a

little nore into the technical side of things?

A. Absol utely nore technical than | can possibly be.
Yeah.
Q Ckay. We'll save sone questions for him

So on a very technical note, we do try to run
everyone's nunbers again to make sure we see them and on
your five- and ten-year averages that you use, and | think
you said you started in April of | guess '21 through April
of '23 to do that -- oh, five years, so '19?

A. Yeah, you're throwing ne off. Right.

Q | haven't had enough coffee today.

A. Start with May, end in April. So | think My of
"18 through April of 2023, | believe that's right. Am|
off a year? Onh, sorry, to be clear | wll -- for the
record, it ends April of 2023, and it includes the five
consecutive years before that.

Q So it would have started in May of --

A. | believe that is correct, My, yes.

M5. TAYLOR | think we'll save the rest of the
questions for later. Thank you.

THE COURT: Anything el se?

MR MLTNER | don't have any addition al
guestions, your Honor. W would ask the adm ssion of
Exhi bit 220.

THE COURT: Seeing no objections, Exhibit 220 is
admtted into the record.

(Thereafter, Exhibit Nunber 220 was received
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i nto evidence.)

MR MLTNER  So, your Honor, we -- we have two
addi tional statenents to present. | am astoni shed at how
qui ckly we have gone through what we did today.

M. Cooper, | think his flight |anded in the |ast
45 m nutes or so. W would be prepared to present himin
t he norni ng.

Dr. Farkye is actually here, just in full
di sclosure. He took a red eye in. Oherw se, he would
not have arrived until much later tonight, which was his
original plan, which is why | had told everyone that we
woul d be prepared to put him on Tuesday.

So ny preference would be to start with both of

those witnesses first thing in the norning and proceed

fromthere, but we wll, of course, defer to your Honor's
di recti on.
THE COURT: Ckay. | will defer to the will of the

parties, if | can.

M . Rosenbaum has stood up.

MR. ROSENBAUM  Your Honor, | have no objection to
what was just stated.

| am standing on a different issue, which is when
M. Brown was testifying this norning, USDA pointed out
t hey thought there was an error in the cal culations on
page 12 of his PowerPoint presentation, which has been
mar ked as Hearing Exhibit 215, and they were correct.

And so we would like to have M. Brown retake the

stand. | think this is a five-m nute undertaking, just to
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put in the corrected nunbers.

THE COURT: Ckay. That seens |ike a good use of
time unl ess soneone's got -- got a concern about --
let's -- | mean, we can conme back -- do we want to handle
whet her we take up M. Cooper and M. Farkye first thing
in the norning after this, or do we --

M5. TAYLOR. | think AMS thinks that's a good
idea, to start that in the norning.

THE COURT: | don't see an objections from anyone
el se.

So let's do -- let's do as you proposed,
M. MIltner, you're betting general support fromthe
audi ence.

Wl come back. M. Brown, you are still under
oat h.

M KE BROWN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Brown, | have put before you a one-page

docunent that is entitled in the upper right-hand corner
Updat ed | DFA Exhibit 42, corrected page 12.

Do you see that?

A Yes.

MR. ROSENBAUM  Your Honor, | would ask that this
docunent be marked with the next Hearing Exhibit nunber.

THE COURT: This page is marked Exhibit 221
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(Thereafter, Exhibit Nunber 221 was narked

for identification.)

MR. ROSENBAUM Could | have that again, please,
your Honor ?

THE COURT:. 221.

MR. ROSENBAUM  Thank you very nuch.
BY MR ROSENBAUM

Q Now, is Hearing Exhibit 221 a corrected page 12 of
your Power Poi nt presentation that was nmarked as Hearing
Exhi bit 2157

A Yes.

Q Al right. And so if we just -- if you get before
you Hearing Exhibit 215, page 12, turn it to page 12, and
then just side by side have new Hearing Exhibit 221
Coul d you just indicate what corrections you have nade in
your cal cul ati ons of the percentage of various comodities
in ternms of total production that were addressed by the
2019 Stephenson survey that resulted in the 2021
St ephenson report? What changes have you nade?

A Ckay. The error was in participating plants. The
original had 29 nonfat dry mlk plants and 14 butter; the
correct nunmbers are 27 and 12.

| al so doubl e checked the rest of the nunmbers to
nmake sure that they were in alignnment, and they are.

And so those survey production shares dropped for
both nonfat dry mlk and butter. Nonfat dry m |k dropped
from59.6 to 64.8; butter dropped from95.7 to 82. 1.

| also had an error in one of the reference
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docunents, dairy products, and those have al so been
corrected, and the pages are |isted where the data cane
from

Q Ckay. And so just to nmake sure we're actually al
| ooki ng at the exact sane informtion.

Under the headi ng 2019 USDA NASS and St ephenson
cost survey dairy products volunmes, the information with
respect to cheddar cheese and whey are unchanged, correct?

A That is correct.

Q And for nonfat dry mlk, the corrected version
which is Exhibit 221, has 27 plants rather than 29,
correct?

A Correct.

Q The average annual production remai ns the sane,

correct?

A Yes.

Q But the total survey annual production has gone
down because there are two fewer -- T-WQO, fewer plants,
correct?

A Correct.

Q And so that nunber is now the -- that nunber is
now 1, 199, 496, 654, correct?

A Correct.

Q And as -- and as a share of total NASS production
of nonfat dry m |k, the percentage has now gone down in
terns of what percentage was surveyed from69.6 to 64. 8,
correct?

A Yes.
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Q And simlarly for butter, there now are only 12
participating plants, correct?

A Correct.

Q The average annual production per plant is
unchanged, correct?

A Correct.

Q Because that's fromthe Stephenson survey itself,
correct?

A Yes.

Q But the total survey annual production has fallen

because now you are nultiplying the average annual
production by 12 plants rather than 14 plants, correct?

A Correct.

Q And that actually drops the percentage of total
production covered rather materially, instead of
95.7%it's now 82.1% correct?

A Correct.

Q And so if we go back to page 11 of Hearing
Exhi bit 215, that's where you had the percentage covered
by the 2023 Stephenson survey of 2022 costs that actually
is the source of information used by | DFA and cal cul at ed
its proposed Make All owance, correct?

A Correct.

Q Al right. So just one by one, let's go through
each of the comodities so we know the correct nunbers.

In the 2023 St ephenson study, what percentage of
the total cheddar cheese production in the United States

was covered by the Stephenson survey?
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A 55. 6%
Q And that conpares as to what percentage in the
St ephenson 2021 report?

A 16. 3%

Q So --

A It's -- it's actually nore than three tines.
Q More than three tines as nmuch coverage.

And for whey, the -- and by that | nmean the 2023
report has nore than three tines as nuch coverage --
A Yes.

Q -- as the 2001 report -- 2021 report; is that
correct?

A Yes.

Q Ckay. And then for whey, what's the 2023 nunber?

A It's 50.8% The 2019 nunber is 29.7% So it's

about 21% hi gher.

Q Ckay. Well, 21 percentage points higher. But, I
nmean, in ternms of -- well, you can look at it different
ways. But 21 percentage points higher, correct?

A. Ri ght.

Q And then for nonfat dry mlk in the 2023 report,
what percentage of total nonfat dry m |k production was
covered by the survey?

A 91. 2%

Q And what percentage had been covered back in 20197

A 64. 8%

Q Ckay. So once again, a materially higher coverage

in the 2023 report, correct?
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A Correct.

Q And now, lastly, in terns of butter, what
per cent age was covered in the 2023 report?

A 80. 1%

Q And what percentage in the 2019 report?

A 82. 1%

Q So the 2021 study continues to cover nore butter
than the 2023 report, but at this point nowit's only
slightly nore as opposed to the rather substantially nore

t hat had been shown in your original version --

A. Yes, that's correct.

Q -- version of Hearing Exhibit 12; is that right?
A Yes.

Q Okay. Now | think going to Hearing Exhibit 221

and goi ng back to page 12 of Hearing Exhibit 215, did you
also -- there's a second part of that page that talks
about the 2006 USDA NASS and Stephenson cost survey dairy
product vol unmes, correct?

A Yes.

Q And the nunbers in that part of this page are
unchanged, correct?

A That is correct.

Q Did you, though, change one of the citations in
t he data sources?

A Yes, | did.

Q Ckay. |Is that -- is the -- does Hearing
Exhi bit 221 reflect the corrected --

A. Yes, it does. And it was -- it was -- essentially
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it was the page references that need to be updated.

MR. ROSENBAUM Ckay. That's all | have, your
Honor .

THE COURT: Questions for this wtness?

AVS? No? No?

Seeing no cross, | guess we can nove Exhibit 221
into the record, and it's accepted into the record as
evi dence.

(Thereafter, Exhibit Nunmber 221 was received

i nto evidence.)

MR. ROSENBAUM  Thank you, your Honor.

THE COURT: Thank you, M. Rosenbaum

| guess, immediately prior to this wtness
retaking the stand, we tal ked about having those two
W t nesses, Cooper and Farkye, come up first thing tonorrow
norni ng, so we'll do that.

| s there anything we can do to make productive use
of the last 15 m nutes?

M5. TAYLOR: For tonorrow as well, we have a
wi t ness from American Farm Bureau Federation that woul d
like to testify in the norning, so we would |ike -- they
were here -- he was here | ast week. He's com ng back to
testify tonorrow, so we do need to squeeze himin.

THE COURT: Ckay. Do we need to figure out an

or der?
M5. TAYLOR: | nean, | would think he could go
first, if possible. | don't -- is that okay?
MR MLTNER | think that's fine, yes.
TALTY COURT REPORTERS, INC. 4474
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M5. TAYLOR: Ckay. We would like himto go first,
and then we can proceed with the rest of Select's
Wi t nesses.

THE COURT: Ckay. Very good.

MR. ROSENBAUM  Just to round out the order, we
have two wi tnesses, then, Ms. Krebs and M. Brown,
addressing these yield issues that are raised by Sel ect
M1 K.

THE COURT: Very good.

And they can cone after the three wtnesses we
were just tal king about.

MR. ROSENBAUM  Yes, your Honor.

THE COURT: Thank you.

Of the record.

(O f-the-record.)

THE COURT: On record.

In off-the-record discussion we tal ked about the
next w tnesses who we will take up tonorrow norning and
afternoon. And with that, we're seeing no other business.
We're adjourned until tonorrow at 8:00.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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