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VEDNESDAY, SEPTEMBER 20, 2023 - - MORNI NG SESSI ON
THE COURT: On the record.
Let's resune the exam nation of this w tness.
You are still under oath.
PETER VI TALI ANG,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Association. |I'd like to start by discussing the
devel opnent of the current Class | nover, okay? The one
that's based upon the average-of the Class IIl and IV
price plus $0.74, all right? 1'd like to start by show ng
you what | have marked as | DFA Exhi bit 45.
MR. ROSENBAUM  Your Honor, could | have this
mar ked with the next Hearing Exhibit nunber, please?
THE COURT: Yes, on the record.
| s the next number 232? Al right. This Exhibit
| DFA-45 will be marked for identification as Exhibit 232.
(Exhi bit Nunber 232 was marked for
identification.)
BY MR ROSENBAUM
Q And, Dr. Vitaliano, Exhibit 232 is a Septenber 29,
2017, e-mail from Dave Carlin.
You recognize himas an officer -- well, as an
executive within the International Dairy Foods

Associ ati on?

TALTY COURT REPORTERS, INC. 4741
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A Yes.

Q And it is an e-mail that is shown as going to
M chael Dykes.

You understand himto be the CEO of | DFA?

A Yes.

Q And then also to M. Mil hern who -- tell ne his
exact title so | get it right, at that point in tine.

A. He was president and chief executive officer, |
bel i eve.

Q O NWPF, correct?

A Yes.

Q The organi zation for which you work, correct?

A Correct.

Q And it shows a carbon copy to you, correct?

A Yes.

Q Do you recall receiving this e-mail on or about
t hat date?

A. It's been a while, but it basically has this

attachnent, the NWPF and I DFA dairy price risk
managenent -- yes, it looks famliar.

Q Ckay. And it's the attachnment that perhaps is the
nore inportant part of the docunent.

Do you recall that back in 2017 -- this is

sonet hing you tal ked about yesterday to a certain
extent -- that NMPF and | DFA got together and nmade a joint
proposal to Congress to replace the then-existing Cdass |
ski m nover, which was based upon the hi gher-of the

Class Ill or IV price, with a new approach whi ch woul d

TALTY COURT REPORTERS, INC. 4742
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take the average-of the Advanced Class IlIl and dass |V
announced prices and add to that $0.74, correct?

A Yes.

Q Ckay. And can you confirmthat the attachnment to
Hearing Exhibit 232 is, in fact, a -- the joint docunent
t hat was devel oped by NMPF and | DFA?

A. | couldn't vouch for every piece in it from
menory, but ny nmenory is that this was drafted by | DFA and
submtted to National MIk, and we agreed to it.

Q Al right. Thank you.

Now -- and were you personally involved in the
revi ew and approval of this docunent?

A. O this docunent?

Q Yes.

A No, | was not.

Q Who was?

A " mnot sure who was at that tine.

Q So, sone -- | nean, obviously --

A Coul d have been the chief executive officer, who I

believe was M. Jerry Kozak at that tinme, and probably our
di rector of |egislation.

Q Ckay. And in both cases you are referring to
peopl e who are executives within NVPF, correct?

A Correct.

Q Al right. Now, the docunent states that the goal
was to "provide tools needed to all ow processors,
cooperatives and dairy producers to better manage price

risk on all Classes of mlk regulated under" FMVOs,

TALTY COURT REPORTERS, INC. 4743
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correct?

A That's what the document said. | would have
characterized it slightly differently, because the
producer interest in this agreenent did not approach the
agreenent with any particul ar objective, other than to
basically be open-mnded to the desire of the processor
representatives to be able to better hedge. Qur position
was, we were very happy with the higher-of. W had no --
National MIlk and Dairy Producers and their cooperatives

had no desire -- no particular need to nmake any change.

2023

It was strictly in the interest of accommbdati ng a request

fromthe processing sector for a change.

Q What ever the underlying notivation -- and | don't
doubt that the idea cane fromthe processor side, not the
farmer side -- nonethel ess, the docunent does recite, and
| quote in the second paragraph, "Both |IDFA and NMPF
support changing the Cass | nmover fromthe higher-of
Class Ill and Cass IV to the sinple average-of Cass I
and Cass IV, with an adjustnent in Cass | differentials
based on historical relationships between the current and

proposed nover," end quote, correct?
A That is correct.

Q And you did not respond to this e-mail from

M. Carlin, you know, with an e-mail that said, "don't you

dare say that," or anything along those |lines, did you?
A No.
Q And the -- and the reference to the historica

relationship, that is |later described as being the $0.74

TALTY COURT REPORTERS, INC.
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per hundredwei ght, correct?

Do you see that later in this docunent?

A. When you say the "historic relationship,” between
the two novers, right?

Q Yes.

A The average-of and the hi gher-of, yes.

Q Ckay. So just to -- | mean, this -- this docunent

i s describing what, in fact, ended up being the O ass |
ski mnover that is nowin effect, correct?

A That is correct.

Q Ckay. And -- and the docunent identifies the
reasons for the proposal, and there are several bullet
poi nts, quote, "Changing the Cass | nover to the above

referenced price format," and that's a reference to using
t he average-of Class IIl and IV plus $0.74, correct?

A Correct.

Q "Woul d" -- these are bullet points -- "bal ance
processor desire for better price risk hedging with

cooperative and dairy producer desire to maintain FMVO

integrity.”

Next bullet: "Elimnate the uncertain basis that
occurs when a nover shifts between Cass IIl and
Class IV."

Next bullet: "Allowthe use of existing Class |II

and Cass |V futures and options to manage Class | price
risk wwth mniml changes to the FMMO system "
Next bullet: "Provide several benefits that can

result fromthe ability to hedge | onger-term costs for

TALTY COURT REPORTERS, INC. 4745
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fluid mlk products.™

Next bullet: "Allow processors to nmanage price
risk for dairy beverage ingredients as they currently can
for non-dairy ingredients."”

Next bullet: "Allow dairy producers to
effectively hedge the Cass | portion of their producer
m | k paynents as they currently can for the other portions
of their paynent."

Next bullet: "Encourage and pronote the use of
dairy ingredients in new fluid mlk and dairy-based
beverages that neet Cass | specifications.”

Did | quote those correctly?

A. You quoted themcorrectly fromthe neno, yes.

Q Ckay. And, once again, you did not respond to
this e-mail with a response saying, "don't say those
things," did you?

A. | did not respond to this e-nuail.

Q Ckay. And did anyone from National MIlk --
mean, let ne strike that.

As you can see fromthe first page, M. Carlin is
stating that this is a docunent that's going to be
provi ded to House and Senate staff, correct?

A Yes.

Q And -- and obviously, a recipient of this in the
House or the Senate, or their staff nenbers, would
interpret the attachnent to be that both National MIKk
Producers Federation and International Dairy Foods

Associ ation supported this change, correct?

TALTY COURT REPORTERS, INC. 4746
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. They di d.

Q And, once again, you did not respond to M. Carlin
telling him "don't provide this nmeno to the House and the
Senate," did you?

A No. If there was any concern -- | did not. And
if there was any concern on behalf of National MKk,

M. Ml hern, who was | guess then the CEOQ, woul d have been

the one to -- to nake any response --
Q Ckay.
A -- to M. Dykes.
Q And you don't recall having seen any e-nail from

M. Miulhern to either M. Dykes or M. Carlin indicating
that National MIk did not want this neno to be provided
to Congress?

A. | did not see any such e-nail.

Q Ckay. Now, obviously -- yesterday you recited
certain statenments nade by USDA in the 2000 Order Reform
deci sion, correct?

A That's correct.

Q Where they described their reasons behind adopting
t he hi gher-of, correct?

A Correct.

Q Which is the Class | skimnover that this
docunent, Hearing Exhibit 232, was proposing to replace
and which, in fact, did get replaced, correct?

A Correct.

Q And, now, we've recited the reasons set forth in

t he nmenorandum why t hat change was desirabl e.

TALTY COURT REPORTERS, INC. 4747
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And woul d you agree with ne that sone of these,
maybe nost of these, related to the desire to facilitate
ri sk managenent? Just characterizing the bullet points,
is that a fair way to summarize it?

A. That whol e di scussi on was about being better able
to manage ri sk

Q And is it fair to say that 18 years earlier when
USDA had conme up with its 2000 Order Reform decision, risk

managenent was not, fair to say, top of m nd?

A. It was | ess preval ent.
Q | mean, would it surprise you to know -- and
checked -- that the term"risk managenent" doesn't appear

at all in the April 2nd, 1999, decision that put --

A | have not encountered it in that docunent.

Q Ckay. But, | nean, National MIKk surely was at
sone | evel aware of the considerations that had | ed USDA
in 1999 to inpose the higher-of, correct?

A Yes.

Q And essentially, is it fair to say that Nationa
MIk felt that if you weighed the rationales given by USDA
back in 1999 and the advantages as set forth in the
docunent that's attached to Hearing Exhibit 232 of
switching over to what is nowthe Cass | skimmlk nover,
that, on bal ance, National MI|k supported the change?

A. National M|k supported the change, and | do not
di spute the veracity of the nmenorandumthat was, as |
recall, drafted by | DFA.

But I will repeat, National MIk was -- at the

TALTY COURT REPORTERS, INC. 4748
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begi nni ng of Federal Order Reformand all the way up

t hrough 2017 when we were approached by the processors,
National M1k was perfectly happy with the previous

hi gher-of nmover. W had not had any of our nenbership
express a desire for better being able to hedge C ass |
prices. The growi ng use of risk managenent anongst
producers was not really focusing that nuch on C ass |

And so we -- we had no interest in making a

2023

change, other than a very sincere willingness to work with

the processor community to achi eve an objective that they

very clearly came to us and requested and which we were
very open to, with the understanding that it would be

revenue neutral.

Q kay. And -- and you did that with full know edge

of what benefits purportedly adhered to the higher-of

approach, correct?

A. Right. W were aware that we would, in effect,
asked to give up sonething that we were -- that we were
very pl eased wth.

Q | mean, it is true that -- okay. So let ne just

follow up directly on that.
| mean, in essence, you | ooked at this, and for
what ever preci se thought process you all went through,
whi ch may wel | have been incl udi ng accommodati ng your
custoners, who are ny clients --
A Yes.

Q -- you thought, okay, on bal ance, this makes

sense, and these advantages make it worthwhile to switch

TALTY COURT REPORTERS, INC.
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over, correct?

A. Yes. And it was with the understandi ng that we
could trust the historic record to be a reasonabl e gui de
to the future.

Q And | -- and then the $0.74 add-on was based upon
an anal ysis of what the historical gap had been between
the Class IlIl and dass -- no, let ne -- that didn't --

A. Bet ween t he average-of and the higher-of.

Q Yes, exactly.

You did a historical -- you -- | nean you -- both
National M|k and | DFA, presunmably, did an anal ysis of
what the difference was between -- the average between
Class Ill and Cass IV and the higher-of Cass Ill and
Class IVin conming up with the $0. 74 adder that would be

added on top of the average-of the Cass IIl and dass IV,
correct?

A. Yes. "You" -- "you" is correct. | did that
anal ysi s.

Q Ckay. Good.

And | -- and | assunme people on IDFA side did the

anal ysis, too. You may have been the first one.

A M ke Brown and | were delegated to do the
anal ysi s.

Q Ckay. And --

A. | volunteered to run the nunbers working cl osely
w th M ke.

Q Ckay. And just to sort of be nore precise, Mke
did not work for |IDFA yet at that point, but he was

TALTY COURT REPORTERS, INC. 4750
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i nvol ved in the process?

A. He was on the | DFA side of the negotiations, the
di scussi ons.

Q Ckay. And -- and the -- and the goal -- the
belief was that the new nethodol ogy woul d not,
nmont h-to-nmonth, conme up with the sane nover as the old
nmet hodol ogy, but that over tine it would be revenue
neutral, correct?

A. Yes. There was a discussion at one point in the
br oader neetings that one of the National MIKk
representatives suggested that there was -- with kind of
an instinct, that National M|k woul d have been giving up
sonet hing that had a certain assuredness to us at the
hi gher-of, and that perhaps sone sort of an additional
prem um may need to be added to -- you know, to whatever
was agreed to, to sort of conpensate for that risk. But
t he response was, no, it had to be strictly arithnmetically
revenue neutral, and we did -- National M|k side did not
push back agai nst that.

Q You coul d have wal ked away, but you didn't?

A That's correct.

Q Ckay. Al right. Now -- and this new approach

went into effect, what was it, May 2019; is that correct?

A That's correct.
Q And by that, | nean that's when the Cass | skim
m | k nover becane the average-of Class |IIl -- Advanced
Class Ill and IV plus $0.74, correct?
A. That's correct.
TALTY COURT REPORTERS, INC. 4751
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Q Now -- and | think you testified yesterday that at
first things went pretty well, correct?

A Yes.

Q And, in fact, for the first nunber of nonths,
dairy farners were actually being paid nore under the
70 -- under the average-of plus $0.74 nover than they
woul d have been under the higher-of, correct?

A. Correct. W recognized that -- that since the
$0. 74 was an average, that sonetinmes the new nover could

be hi gher than the old nover, and sonetines it could be

| owner .
Q And | nean -- and |'mjust | ooking at your chart
that's been marked as Hearing Exhibit 230. | nean, if we

| ook at just say the period through -- through the -- |
nmean, the first one -- the first six nonths farners were
paid $100 nmillion nore than they otherw se woul d have

been; is that right?

A. At the peak of three or four nonths in, yes.
Q And I'mjust -- I'"'mlooking -- to be clear about
this, I'"'mlooking at page 2 of 2, the very last colum

called "All Markets." And the $24.8 mllion, for exanple,

that's listed for May 2019, that's how nmuch nore farners

wer e paid under the new average of Class Ill and IV plus
$0. 74.
A. What docunent are you referring to?

Q |"'msorry, this is Exhibit 330 (sic).
A. Ch, yeah
Q Nati onal M| k Producer Federation Exhibit 30-A,

TALTY COURT REPORTERS, INC. 4752
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and |I'm | ooking at the back page. Let ne start ny
guestion again, because you obviously didn't have it in
front of you yet.

In May 2019, which is the very first nonth the new
formula went into effect, farners were paid $24.8 million
nore than they woul d have been paid under the old higher
of formula, correct?

A That's correct.

Q And if you just -- I'mjust adding roughly as
|l ook at it, so don't hold ne to it, but if you | ook at the
first five nonths, you have got basically a hundred
mllion dollars nore paid to farners in the form of
mnimumdass | mlk prices than they woul d have been paid
under the higher-of fornula?

A. Yes. And this was, again, a sinple arithnetic
conput ati on that does not adjust for possible depooling
under the alternative scenarios. But if you -- if you
refer to Figure 1 on page 7 of Exhibit NMPF-30, that sort
of does a running sum of that columm on the right side of
Exhi bit NMPF-30A, where it does -- it does reach about a
maxi mum of about $100 million plus.

Q To the benefit of dairy farnmers?

A Correct.

Q Now -- all right. And then -- and then al ong
cane -- and then it did -- | nmean, then it did turn
negative, so to speak, for a few nonths at the end of 2019
and into January 2020, correct?

A. Yes. It canme back down to about zero cunul ati ve.
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Q And then it went back up again through June of
t hrough April of 2020, it was -- well, never m nd.
|"msorry, for February and March and April -- for
February, March, April, My -- sorry, February, March --
et nme start that again.

For February, March, April, once again, it turned
back in the other direction and becane positive for dairy
farmers; is that correct?

A That's correct.
Q Bet ween those three nonths. Ckay.

And of course along cane COVID, correct?

And so -- and -- and along cane a gover nnent
response to COVID, correct?

A Correct.
Q And -- and part of that response was the Fam lies

Food Box Program correct?

A. Farnmers to Fam |ies Food Box Program as | recall.

Q You are quite right. | didn't read that
correctly.

A | struggle with that, too.

Q So part of the response was the USDA Farners to

Fam | i es Food Box Program correct?
A That's correct.
Q Al right. Let nme just provide you a description
of that programfromthe USDA website.
MR. ROSENBAUM  Your Honor, | would ask that this
be marked with the next Hearing Exhibit nunber, please.
THE COURT: Yes. This will be marked -- well,
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what's a good title? USDA Farners to Famlies Food Box in
t he colorful header, so it will be marked Exhibit 233 for
identification.

(Exhi bit Nunmber 233 was marked for

i dentification.)
BY MR ROSENBAUM

Q So you're obviously famliar with that program
|"msure, Dr. Vitaliano. Very intimate -- very famliar
with it, I'msure.

A Yes.

Q And the -- the USDA website states -- and | wll
provide the URL before | finish -- that that program began
in May of 2020 and ended in May of 2021, and distributed
nore than 173 mllion food boxes of fresh produce, mlKk,
dai ry, cooked neats, and seafood worth over $5 billion to
Anericans across the country.

| s that consistent with your recollection of how
t he program wor ked?

A. Yes. The program had two particularly strong
peaks, one shortly after the May 2020 initiation of the
program and anot her one in Novenber.

Q Ckay.

A. And you can see that reflected in the divergence
of the two novers very clearly.

Q Ckay. And -- and that's, of course, what |'m
ultimately getting to, which is cheese was a nmmj or
participant in this program correct?

A Yes.
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Q And that is to say these food boxes had cheese in
them correct?

A That's correct.

Q And that caused an unexpected increase in the
demand for cheese, correct?

A. I n the consunption of cheese.

Q In the consunption of cheese, right.

And that caused a spike in cheese prices; is that
right?

A. Yes. That was the main explanation for why cheese
prices escal ated considerably with respect to nonfat dry
mlk prices leading to a great divergence, historically
wi de divergence between Class Il and Cass |V skim

Q Ckay. So -- and that's -- that's what leads to
t he divergence that we see on your chart, that's the
second page of Hearing Exhibit 230, the divergence between
the Class Ill and Class IV price, correct?

A. Seened to have been a major -- the major causative
factor, correct.

Q And that's what caused the new fornul a which
averaged the Cass Il and Cass IV prices adding $0.74 to
be | ower than what the nover woul d have been under the old
approach, which was based upon the higher-of Cass IIl or
Cass |V, correct?

A. Right. As | testified yesterday, whenever
Class Il and O ass |V advanced pricing factors diverged
by nore than $1.48 per hundredwei ght, the average-of base

nmover will fall below the fornmer higher of.
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Q So that's why we, in July 2020, |ooking at your
chart, start to see a $2.66 difference between what the
new nover is and what the nover woul d have been under the
hi gher - of approach?

A That was -- yes. That's -- that -- that was
probably the primary causative factor for that significant
and historically |largest divergence between the two
novers.

Q Ckay. And that divergence continues well through
essentially through the end of the 2020, correct?

A That's correct.

Q But | nean -- okay. So absent COVI D and absent
t he governnent's response to COVID, which we certainly are
not in any way, shape, or formcriticizing, these -- this
spi ke woul d never have happened, correct? At |east not at
this |evel, correct?

A. Yes. Let me --

Q No, |I'm asking questions. So you can --
A But I want to answer your questions.
Q Just that one. That this spike -- ny question

simply is, absent COVID and the governnment response to
COvID, which I'mnot in any way suggesting was w ong, but
absent those things, the kinds of spikes you see here
during the period from August through Decenber 2020, in
ternms of divergence between how the old fornmul a woul d have
wor ked and how the new fornul a actually worked, you know,
t hat woul d not have happened absent COVID --

A. No, that was a --
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Q -- and the response?

A. That was a historically |arge divergence in
Class Ill and Class |V prices.

Q Ckay. So -- and so | nean, when, under nor nal

conditions that we woul d not have seen that spike,
correct?

A. Coul d you define "normal conditions"?

Q Just absent COVID. Absent COVID and absent the
gover nnent response to COVI D, which obviously woul dn't
have happened w t hout COVID.

A. Let ne answer your question as follow ng. You go
back to the history of how the agreenent was made. |
| ooked -- | did the analysis working closely with M. M ke
Brown, led to the $0.74. | |ooked at how coul d you choose
a period to make that average, and | quickly cane to the
conclusion that the only possible way was to go back and
use the full set of nunbers going all the way back to the
inception of the Class IlIl and IV prices, January 2000,
and go all the way up to August of 2017. And that period
included a tinme when the Dairy Price Support Program
was -- was keeping the price of nonfat dry m |k unusually
hi gh and, therefore, boosting Cass IV.

And | decided that -- that -- wwth Mke Brown's
concurrence, that that full historic record, including all
the different market variations, including governnent

i ntervention, because | worked for an organization that

| obbi es the governnent, and the governnment will intervene.
You can't predict howit will intervene, particularly with
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sonething |ike the Food Box Program But intentionally
t hat $0. 74 anal ysis was done incorporating periods of
governnent intervention anticipating that those periods
woul d continue in the future.

What we coul d not foresee was a gover nnent
intervention of the magnitude of the Food Box Program
But we did not -- we intentionally designed the $0.74 to
enconpass governnent action, anong many ot her market --
you know, conbi nations of marketing circunstances, because
this industry is affected by very, very many influences
operating on it.

Q | mean, it's -- is it fair to say that absence the
extraordi nary event of COVID, and the extraordinary
response that the governnent felt it should nmake to COVID
t he kinds of divergences between the old Cass | skimmlk
nmover formula and the new Class | skimmlk nover fornula
woul d not have been experienced?

A. The second hal f of 2020 opened our eyes very, very
abruptly to the fact that -- that governnent action, anong
other activities, could basically realize the downside
asymretric risk that the new average-of nover had.

And you will notice |I pointed out in nmy testinony,
that there have been three such downsi de epi sodes so far,
and we expect themto continue. And they exhibit a
rat cheti ng downward, so to speak, of these cumul ative

| osses, as expressed in Figure 1.

Q And just to be clear, we'll get to it in a mnute,
but IDFA -- I'mnot standing here, nor is |IDFA standing,
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for the preservation of the current fornula. You
under st and that ?

A Yes, | understand that.

Q But, you know, when -- when you say -- when people
say things like, farners lost a billion dollars, this
nunber here is $941 nmillion, | mean, they -- that's not
noney they woul d have gotten under normal conditions,
correct? | mean, that's extra noney they would get only
because the governnent intervention with respect to COVID

which as | say, we are not criticizing, had the effect of

raising the Class IIl price far higher than it otherw se
woul d have been. Isn't that fair?

A. Wel |, you are suggesting that sonehow this is --
woul d have been ill-gotten noney?

Q | think it would have been an unexpected -- you

know, an unexpected result of a governnment intervention,
t hat was not --

A. Well, dairy farners |ooked at it as if this is
noney we woul d have gotten if we had not nade the
agreenent at the request of the processors to change the
nover. And it was a very traumatic | esson inposed by the
market, inits infinite wisdom you m ght say, very short

ly after the agreenent was made to surrender the higher-of

nover .

Q But you agree with ne, you could | ook at that as
you -- as you would -- as sone m ght say, fromthe other
side of the telescope, and conclude that, well, this is

noney they woul d never have received under normal supply
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and demand conditions, this is only noney they would have
received, A had we not changed the fornula; and B, given
the fact that the governnment engaged in this extraordinary
activity to deal with an extraordi nary problem

Isn't that a reasonable way to think it of as
wel | ?

A. Econonmists are very skilled at |ooking at things
from many angl es.

But -- but to sort of characterize it, again, we
look -- in looking -- in researching the $0.74, we
explicitly took governnent action into account as a
legitimate data source for researching the historic record
bet ween t he average-of and the higher-of Class Il and | V.
We anticipated future governnent action would affect
mar ket prices, and that was a reasonabl e assunption. And
| think we're going to continue to see that going forward.

So to characterize the -- the extraordinary --
adm ttedly extraordi nary divergence during the second half
of 2020 does not nean that we consider that a one-off,
bl ack swan, never-to-happen-again anonaly. That is part
of the business of the environment in which the dairy
i ndustry operates.

Q And -- and of course there's another part of that
environment, which is that USDA will step in to help dairy
farmers directly when they feel there's a need to do so,
correct?

A This is a history of the governnent providing

direct assistance to farners of all sorts.

TALTY COURT REPORTERS, INC. 4761
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay.

A. Li ke during the -- shortly before the pandemnc,
the -- there was an adjustnment for sone trade issues,
trade mtigation paynents as | recall.

Q Wll, let's tal k about what the governnent did to
benefit dairy farnmers directly as a result of COVID and
t he things that happened.

Now, yesterday, Ms. Wulin showed you, and marked
as Hearing Exhibit 231, a docunent indicating that the
government had paid $360 mllion to dairy farners as a

direct result of the inpact of COvVID.

Is that -- do you recall seeing that --
A Yes.
Q -- docunent? Al right.
Let ne -- let ne mark another USDA docunent.

MR. ROSENBAUM  Your Honor, | would ask this
docunment be marked with the next exhibit nunber.

THE COURT: Yes, docunent first |ine, "USDA
Announces | nprovenents to the Dairy Safety Net," | won't
read the whole sentence, it is marked Exhibit 233 for
identification --

MR. ROSENBAUM 234 - -

THE COURT: I|I'msorry. Yes, correction. That
af ore-descri bed exhibit is marked 234 for identification.

(Exhi bit Nunber 234 was marked for

i dentification.)

BY MR ROSENBAUM

Q Now, this document is a press release by the U S.
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Departnent of Agriculture, August 19, 2021, entitled,
"USDA Announces | nprovenents to the Dairy Safety Net and
New Pandem c Market Volatility Assistance Program ™
Do you see that?
A Yes, | see this.
Q And do you see that in this two-page press
rel ease, USDA states that -- |'mlooking at the second

par agr aph, quote, "This targeted assistance is the first

2023

step in USDA s conprehensive approach that will total over

$2 billion to help the dairy industry recover fromthe
pandemi c and be nore resilient to future chall enges for
generations to cone."
Do you see that?
A Yes.
Q And so in addition to the $360 nmillion paynment

that we have al ready covered, am| correct that the

gover nnent engaged in sonething called the Dairy Donation

Pr ogr anf
A. Yes. |'mnot aware that an awful | ot of product

i s noved through that program

Q If | said it was $400 million, would you dispute
t hat ?
A. |"mnot sure -- | don't follow these prograns as

actively as other nenbers of National MIk staff, but I

don't -- | think the 400 mllion is basically noney that
was earmarked. |'mnot sure that that was actually spent.
Q Ckay. Let nme go to sonething that you may fol |l ow

nore cl osely.
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Are you aware that USDA expanded the scope of the
Dairy Margi n Coverage Program by changi ng either the
vol unme or the price at which that coverage woul d apply?

A The Dairy Margi n Coverage Program i nprovenents
that 1'maware of were primarily lowering of the prem uns
for coverage Tier 1 coverage.

Q And if | were to say that the value of that was on
t he order of $580 million?

A. Yes, that program has been val uable. But that was
not a pandem c-related program That was basically
dairy's Title 1 safety net that was originated in the 2014
FarmBill as the Margin Protection Program

Q Right. But are you aware that they nade it nore
val uabl e by changing certain of the requirenents for
cover age?

A Yes, but | recall that that was done in the 2018
FarmBill. | believe -- | don't consider the changes in
the Margin -- the Dairy Margin Coverage Programto be
panden c rel at ed.

Q Wel |, are you aware that there was a retroactive
adjustnment to the Dairy Margin Coverage Progranf

A Yes. | can't recall the details. But, yes.

Q And that that specifically covered the period 2020
and 20217

A. | can't recall those details. But, yes, there was
a retroactive.

Q And that ended up being worth $100 mllion. Does
t hat sound right?
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A. | would trust the figures in the USDA press
rel ease.

Q Ckay. Well, I'"'mnot saying that figure's in this
press release. | don't want to mislead you -- oh, no, |
take it back. I'msorry, it is there.

A It is there.

Q |"msorry. So do you see -- okay. The very | ast

paragraph in the docunent, "Qutside the pandem c

assi stance, USDA will al so nake i nprovenents to the Dairy
Mar gi n Coverage Safety Net Program updating the feed cost
formula to better reflect the actual cost dairy farners
pay for high quality alfalfa." And that that change was
made retroactive to January 2020 and would result in extra
paynents of hundred mllion dollars, correct?

A That's correct.

Q And that USDA estimated that going forward this
woul d, over the next ten years, result in an additional
$800 mllion of paynents to dairy farners.

Do those nunbers appear correct to you?

A Ch, okay. I'msorry. | wasn't aware you were
aski ng a questi on.

Q Yes.

A. Those are the nunbers that are in this press

rel ease, yes.

Q Do you have any reason to question those as being
accurate?
A No. They are forecasts. | nake forecasts all the
tine, so..
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1 Q Well, and, in fact, do you question whether, in
2 fact, these changes have resulted in paynents of
3 $80 mllion a year?
4 A. | don't question that, and | appreciate USDA' s
5 assistance to dairy farners.
6 Q So let's now nove on to the proposals to change
7 the dass | skimmlk nover.
8 A Uh- huh.
9 Q And I'Il ask that -- I'Il now distribute a
10 docunent | have marked as | DFA Exhi bit 46.
11 MR. ROSENBAUM  Your Honor, if | could have that
12 mar ked t he next hearing nunber.
13 THE COURT: Exhibit |IDFA 46 is marked as Exhibit
14 Nunber 235.
15 (Exhi bit Nunber 235 was nmarked for
16 i dentification.)
17 BY MR ROSENBAUM
18 Q Exhibit 235 is a menorandumto M chael Dykes of
19 | DFA from Ji m Mul hern of the National MIk Producers
20 Federation, correct?
21 A That's correct.
22 Q And | assune you are famliar with that docunent?
23 A Yes.
24 Q Did you play a role in drafting this docunent?
25 A. | produced the chart on page 2 of this docunent.
26 Q Al right. And M. Ml hern was the senior -- nost
27 seni or executive within National MIlk --
28 A. Yes, he was.
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Q -- at this tinme, and M. Dykes was the nopbst senior
executive within the IDFA at that time, correct?

A Correct.

Q Al'l right. And this nmenorandum addresses the
gquestion of what should be done from National MIK's
perspective with regarding the Cass | skimmlk nover,
correct?

A That's correct.

Q And M. Mil hern recites that when National MIk
and | DFA had reached agreenent to seek, ultimtely
successfully, legislation to replace the higher-of nover
with the average-of plus $0.74 nover, the expectation was,
both sides, that it would basically be revenue neutral.

" mnot sure he uses the termrevenue neutral, but | think
that's what he's saying.
Do you agree wth that characterization?

A. Yes, the expectation in the agreenent was that the
change woul d be revenue neutral .

Q And -- and he recites that that did not turn out
to be the case. |I'mtalking about M. Ml hern. Correct?

A That's correct.

Q And then on page 2 he sets forth a couple of ways
to address the situation, correct?

A Correct.

Q And he says -- first of all, he references this
matter as having been addressed by the NMPF econonic
policy commttee, correct?

A Correct.
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Q And there are various references to the committee
in the docunent, and these are all references to that NWF
econom c policy commttee; is that correct?

A Correct.

Q And tell nme who is on that commttee. | don't
necessarily nmean the nanes, but | amjust -- are they
representatives fromyour nenbers, or who is it?

A They are representatives from our nenber
cooperatives, both executives and dairy producers.

Q Ckay. And are you -- what's your role with
respect to that commttee?

A. We don't have fornal staff |iaisons, but | work
very actively with that comrmttee, because it involves
econom c policy, and ny title is vice president for
econom ¢ policy market research.

Q Ckay. And this is the economc policy commttee,
correct?

A. Yes, it is.

Q Al right. So in the second paragraph on page 2,
you stated as follows, and | quote, "Two basic approaches
to adjusting the $0.74 per hundredwei ght increnment were
consi dered. "

| assune that nmeans considered by the commttee;
is that right?

A. Yes. It was basically, you know, staff, you know,
wor ki ng together with sonme of our, you know, counterparts
anongst our nenber cooperatives worked on this and

presented the reconmendati on to the econoni c policy
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commttee, which is the first step in our adopting policy
posi tions.

Q Ckay. And so let nme just finish the readi ng, and
then 1'I1 have foll ow up questions about what you j ust
sai d.

But et ne start because | only read the first
sentence and interrupted nyself, quote: "Two basic
approaches to adjusting the $0.74 per hundredwei ght
i ncrenment were considered. The first would adjust the
i ncrenment based on a noving average of the difference
bet ween t he average-of and the higher-of the Advanced
Class Ill and Cass IV skimmlk pricing factors, with
adj ustnents nmade quarterly.

"The second approach woul d adj ust the increnent
only once every two years based on the sanme difference
over the past 24 nonths of May through April, with
adj ustnents taking effect for the follow ng 24 nont hs of
May through April. The increment would not be set bel ow
$0. 74 per hundredwei ght, nor would it be increased if the
cal cul ated adj ustnment were nomnal, e.g., less than $0.05
per hundr edwei ght.

"The NMPF executive commttee reviewed the
di scussion of the economc policy commttee and concurred
that the biennial adjustnment mechani sm woul d be the nost
bal anced approach to address the existing disparities,”
end quot e.

Do you see that?

A Yes.
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Q Ckay. So obviously, this proposal went through
revi ew and approval by the NMPF econom c policy comrittee
in the first instance, correct?

A Correct.

Q And how does that conmttee govern itself? Is it
a majority vote? Is it a super mgjority? How does it
wor k? Consensus?

A. Technically it is a mgjority vote commttee, but
when there's a close majority vote, that is not
practically considered to be strong enough. It usually
operates by -- by consensus. Not always, but it's --
National MIk's had a pretty good track record of getting
unani nous agreenent anongst its decision-naking bodies,
which it has, for exanple, for the package of Federa
Order nodernization proposals, that five of which we are
bringing to this hearing.

Q Back on February 1, 2021, had the National MIKk
Producers Federation econom c policy conmmttee reached
consensus that the second approach was the appropriate
way, quote, "the nost bal anced approach to address the
exi sting disparities," end quote?

A. | cannot recall whether it was unani nous, but it
was, yes, generally agreed. | don't recall. And, again,
| would point out that this was very quickly in the wake
of the shocking events of the second half of 2020, when
producers and National MIk was reeling, | would say, from
t hose events, and we were very quickly |looking for ways to

nmake changes.
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Q Ckay.

A. We continued to -- as | nentioned yesterday, we
continued to adhere to the average-of base nover and
focused our attention at that tinme on inproving the
aver age- of base nover with a focus on producer revenue.

Q And -- and you -- the commttee concl uded that

under this approach, the biennial noving average approach,

t hat that approach would gradually recoup -- well, |et
nme -- let me go to sonething el se.
Let nme focus nore on the -- the statenent that the

NMVPF executive committee reviewed the discussions of the
econom c policy commttee and concurred that the biennial
adj ust nent nechani sm woul d be the nost bal anced approach
to address the existing disparities.

VWhat is the -- who is on the NWF executive

committee? Once again, |I'mnot asking you for specific
names.
A. Simlar to our economc policy commttee, the

executive commttee probably has a | arger proportion of
dairy farnmers, board nenbers of our nenber cooperatives.
The economic policy conmttee, a little bit nore of a
techni cal |eadership group that probably has nore staff --
cooperative staff executives on it.

Q Ckay. |Is the executive conmttee -- | nean, are
the executives -- do they tend to be, like, the
presidents, if you will, of the various cooperatives?

A They would tend to be the elected farner

chai rperson or the CEO general nmanager.
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2023

Q Ckay. And can a co-op have nore than one nenber
or is it one nmenber per co-op?

A The executive commttee, | think, can have
proportionate representation. W have only recently
reinstated an executive conmttee. Qur ultimte
deci si on-maki ng body is our Board of Directors, and that
nmenbership in the Board of Directors is -- in terns of
nunbers of individual representatives is proportionate to
the mlk volune that our nenbers have. And the executive
commttee mrrors that a little bit to sone extent.

Q How many nmenbers were there of the executive
commttee of as of February 1, 20217

A | can't renenber, sonewhere in the 20s or 30s, |
believe, but | can't answer that definitively.

Q And did -- was there an -- and what is their
mechani sm for approving things? Is it mgjority vote? |Is
it super majority? 1Is it consensus?

A. Somewhere in between. It's technically majority
vote, but when there is a bare majority vote, things are
| ooked at to see how that vote can be inproved.

Q | nmean, you agree with nme that, with sone nuances,
| DFA Proposal 14 and M G Proposal 15 are essentially what
you have laid -- laid out here?

A. They are very simlar. But you recall, when,
again, reeling fromthe events of the second half of 2020,
we cane back to the IDFA in the sane spirit that |DFA
processor representatives approached National M1k for

assi stance with changing the nover to make it nore
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hedgeable. National M|k cane back to | DFA saying, we
have a problem and we need -- this is our suggested

solution. And we proposed sonething very simlar to | DFA

proposal -- was it 15 you say?
Q | DFA is 14.
A 14.
Q MGis 15.
A. And we were very distinctly rebuffed.
Q Al right.
A. W were told we nmade an agreenent; an agreenent is

an agreenent; we are basically not going to react to your
concerns that you are bringing to us.

Q When did that happen as conpared to February 1
2021? Do you know?

A. | don't recall when that neeting was. | was on
it. But | recall either late -- it nmust have been after
this, because this is when we formally announced. But
basically it was -- it was shortly around the turn of the
year 2020 to 2021, give or take a few nonths.

Q Al right.

A We cane to IDFA fairly quickly, and we started our
i nvestigation of how to change the nover, comng --
ultimately comng up with those two recomrendati ons t hat
were |l ater narrowed to one. W devel oped that even before
t he end of 2020, before the |ast Decenber, you know, very
strong divergence. So we got to work on this very quickly
as soon as it becane obvi ous what was happening in the
second hal f of 2020.
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Q But just to be clear, the proposal in Hearing
Exhibit 235, this is a proposal that was devel oped
internally within National MIlk, correct?

A That's correct.

Q Al right. Let ne mark as the next exhibit a
docunment fromthe National M|k Producers Federation
website. It is not there anynore. It used to be.

MR. ROSENBAUM  Your Honor, | ask that this
docunent be marked with the next Hearing Exhibit nunber,
pl ease.

THE COURT: Yes. This docunent which has got a
bol d heading, "Class | Mver," wll be marked Exhibit 236
for identification.

(Exhi bit Nunber 236 was nmarked for

identification.)
BY MR ROSENBAUM

Q Al right. So I'mshow ng you a docunent that's
mar ked as Hearing Exhibit 236.
So are you -- are you famliar with what's call ed

t he "Wayback Machi ne"?
A No, | don't --
Q Ckay. It's pretty neat.

So what the Wayback Machi ne does, it takes a
picture of the entire Internet and saves it at various
points in tine.

A Syncs it?
Q Saves it.

A. Saves it.
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Q Saves it. Saves a copy.

And so you can search for materials that don't
appear as of today. GCkay?

A. Is this docunent a result of that technology in
operation?

Q Exactly it is. In fact, if you |look at the very
| ast page of the docunent, one of the -- one of the
aspects of the Wayback Machine is it will tell you the
date on which it copied a particular web page, okay? So
if you | ook at the upper right-hand corner, you see
Decenber 13, 2021, in the -- I'msorry, you have to turn
it sideways.

A. |s that this page?

2023

Q Yes. And if you turn it horizontally, can you see

t he date Decenber 13, 20217

A Ch, yeah

Q So that's the date it took the picture, but you
can -- you can look it up today and see it if you go to
t he Wayback Machi ne website, which is on the very top of
the first page. GCkay?

So thisis -- this is a docunent obtai ned

yesterday, on Septenber 19, 2023, by going to the Wayback

Machi ne archives -- that's what they call it, the web
archive -- and then search for certain things.

And ny -- and can you confirmfor ne that the
Class | nover proposal set forth on the National MIKk
Producers Federation website, as displayed here, is in
fact, the -- what we'll call the 24-nonth | ookback and
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make whol e approach that had been described in Hearing
Exhi bit 235 as, quote, "the nost bal anced approach to
address the existing disparities,"” end quote?

A. Yes. | testified yesterday that throughout the
spring of 2021, and you will see in pages 2 and 3, many
pi ctures here, fromthe -- Wayback Machine, did you say?

Q Yes.

A. -- with dates of April and May, and for exanpl e,
April 23 and May 4th, "dairy farmers to seek energency
USDA hearing on Class | nover reform”

W were translating that proposal you -- that the
meno mar ked Exhi bit 235 described, we were seeking to
petition USDA for an energency hearing to hear that, but
then received word that the Secretary was -- was hesitant
to -- to -- we did not submt it formally, but we floated
a draft through USDA staff. And we got word back that the
Secretary was not eager to hold a hearing on that
preci sely because of opposition fromIDFA is how we read
the read that opposition, and instead was going to seek
Congressional funding to make sone restitutions, that were
ultimate |y turned into the PWAP program paynents.

Q So the Secretary ultimately approved the -- sone
of the paynments to dairy farnmers that we have been tal king
about this norning, correct?

A Yes.

Q That's what he did as a substitute for taking
action on this proposal, correct?

A. Ri ght .
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Q And do you agree, as the Wayback Machine tells us,
that at |east as |ate as Decenber 13, 2021, this was still
posted by National M|k Producers Federation on their
public website as their proposal for what to do with the
G ass | nover?

A. We did not formally change our -- you know,
wi t hdraw our support for this nover because by the tine --
by the end of Decenber 2021, we had started the current
process that | described in my testinony, put into the
record -- read into the record on Proposal 1, the -- what
we call the NMPF Task Force Process, that led to, you
know, our current position on Federal Order MIk Mrketing
O der noder ni zati on.

And as | described yesterday, we naintained
t hroughout that process, up until Cctober 2022, the option
of a retaining an average-of based nover. W nade changes
t hrough that task force -- the task -- the current task
force process was not in place during the spring of 2021
when we adopted the 24-nonth | ookback nover docunented in
Exhibit 235. W nodified that to a -- to an annual reset,
but with the sanme basic nmechanism but also with an
updating adjustnment to the $0.74 floor.

But we retained sone formof a | ookback and recoup
option to retain the average-of based nover right up until
our economc policy conmmttee, executive commttee, and

board voted on the final recomendati ons and proposals.

Q So -- | nean, soO --
A. W did not -- we did not formally abandon an
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aver age- of based nover until October 2022.

Q Ckay. So did -- and that proposal as -- once
again, is quite simlar to | DFA Proposal 14 and MG
Proposal 15, correct?

A. It is.

Q Ckay. And so did the economic policy committee
itself vote against that proposal or for that proposal?

A For whi ch proposal ?

Q The -- it was the continued use of average- of
Advanced Class |1l and Cass |V, plus sone anobunt with a
| ookback make whol e.

A. The task force, dutifully, onits own initiative,
and under the direction of our decision-nmaking bodies,
mai ntained in parallel on the issue of the Cass | nover,
one, retaining sone version, which we call the best
possi bl e average-of based nover, and returning to the
hi gher-of. That commttee -- that task force did not nake
a reconmendation. It presented both to the economc
policy comrittee. The economc policy commttee
decisively rejected the average. There was no support,
zero support, for maintaining any version of the
aver age- of .

By that tine, dairy farners had had an entire year
to make their executives, cooperative executives, aware of
how they felt about it, and the feeling in the room where
| was present, was nothing besides the returning to the
hi gher-of woul d even be entertained to be -- you know,

fromthen on, fromthence forward
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Q Did the professional staff of National MIlk itself
take a position one way or the other?

A. No. We presented both options. Wat we did say
was, this is our best recomendation -- if you wish to
retain the average-of based fundamental nechanism this is
our recommendation for the best way to do that.

Q Now, are you aware that IDFA -- | assune you have
read the | DFA proposal, correct? Let ne start the
guesti on agai n.

A Yes.

Q You have read the | DFA proposal

And are you aware that the | DFA proposal starts
out with the current approach of basing the skimmlk
nover on the average-of the Advanced Class IIl and IV
prices but has a two-year |ookback such that if it turns

out farnmers woul d have received nore had the higher- of

been in place, then that delta will be nade up in further
paynment s?
A. | found it very interesting that an approach that

| DFA decisively rejected in early 2021 would resurface in
an | DFA proposal for this hearing. By the tine | saw the
| DFA Proposal 14 and the M G Proposal 15, we had | ong
since crossed that bridge and cone down decisively in
favor of returning to the higher-of and no | onger was were
considering in any way, shape, or formretaining any
version of the average-of based nover.

Q But that -- that was, as you have said al ready, an

approach that National MIlk itself had devel oped?
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A Yes.
Q And i ndeed had not only devel oped but naintained

it as its proposal for at |east a year --

A Yes.
Q -- correct?
A We hung on to it as long as -- until the tine in

whi ch our deci si on-maki ng bodi es needed to nake a deci sion
for how we were going to go forward.

Q Let's go back, if we could, to the docunent we
started out with, which is the joint | DFA National Mk
Producer Federation recommendation to Congress, correct?

A Yep. Yes.

Q And t hat docunent on page 2 is listing what
National MIlk and | DFA both were telling Congress would be

t he advant ages of noving away from the higher-of approach,

correct?
A Yes.
Q s it fair to say that your -- well, strike that.

Qovi ously, right now, your proposal is just to go

back to the higher-of approach, correct?

A Yes.

Q Ckay. And to walk away fromthe these advant ages,
correct?

A Yes. Because we have seen, both in the second

hal f of 2020, when we imedi ately decided that this
docunent, the original average-of based nover with the
fixed $0.74, we quickly canme to the concl usion, even

bef ore 2020 cane to an end, that was no good anynore. So
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technically that invalidated the letter of this agreenent.

Q Vell, it didn't --

A. But we continued to try to preserve the average- of
based nover with this recoup provision, and we | ooked at
vari ous versions as the February nmeno that you gave out,
as Exhibit 235 states.

Q But -- well, but you no longer do. You're no
| onger preserving that as an option, right?

A No.

Q You are not --

A. The econom c policy commttee, inits
recommendati ons that were approved up the line to the
Board of Directors, decisively, finally, in |late 2022,
abandoned any support for the average-of based nover, but
it -- it retained that support as |long as was possible
until a tinme to nake decisions cane.

Q For my questions right now |l just want to focus on

your Proposal 13. kay?

A Yes.

Q As it is now.

A Ri ght.

Q Your Proposal 13 is to go back to the higher-of,
correct?

A Yes.

Q And this docunent Exhibit 232, is the docunent
that contains IDFA's and National MIk's joint rationales
for why the higher-of is not the better approach, correct?

A. Yes. W have changed -- we have changed our m nd
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on the higher-of -- or on noving to an average-of based
nmover, just like |IDFA has changed its mnd on the

aver age- of based nover fromearly 2021 of decisively
rejecting it to enbracing it in Proposal 14.

Q As an exanple, if you look at the bullet points of
advant ages that were set forth in the joint National MIk/
| DFA statenent that's on the second page of Hearing
Exhi bit 232, one of themis, quote, "allow the use of
existing Cass IIl and Cass IV futures and options to
manage Class | price risk with mniml change to the FMVD
system" correct?

A. Yes. That's right part of this.

Q And that statenment was made as an advantage of the
t hen proposed, now actual, average-of Cass IIl and IV
pl us $0.74 over the then existing higher-of, correct?

A. Yes. This docunent, though, was made in 2017,

shortly after the agreenent, |ong before the pandeni c,

| ong before it -- the change was inplenented, in the first
flush of -- of comng to an agreenent with nenbers of --
bet ween nenbers -- between NMPF and IDFA, following -- if
| can be candid -- sort of a long stretch where relations

bet ween the two groups were not as productive as they
coul d have been. W were very pleased to have reached
agreenent on sonething that we thought we were giving up
but that we -- that it was worth it. W -- we basically
had confidence in the revenue neutrality of it, and we
were very pleased that the very process of comng to an

agreenent with IDFA, wad a very positive thing.
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And we still continue to feel that way about nany
t hi ngs, including the recent agreenent between Nati onal
M Ik, IDFA, and American Farm Bureau on the | egislative
| anguage for the mandatory cost study. Very pleased with
t hat .

But this was all before the events depicted in
Figure 1 on page 7 of Exhibit NWVPF-30.

Q My question was narrower.

Do you agree with ne that going back to the
hi gher-of would elimnate the advantage set forth that |
just read into the record, nanely, that going away from
t he higher-of would, quote, "allow the use of existing
Class Ill and Class |V futures and options to nmanage
Class | price risk,” that that will be -- that will be
abandoned if your proposal is accepted?

A W have --

Q | ' m not asking you whet her on bal ance you think
that's a price worth paying. |'mjust asking you whether
that's a price --

A. "' mnot going to answer that question because |I'm
not that nuch of an expert on risk managenent. W have
W tnesses who will testify to exactly your -- the point
you are maki ng.

Q And do you simlarly -- you see the next bull et
point, that going fromthe higher-of to an average plus
$0. 74 woul d, quote, "provide several benefits that can
result fromthe ability to hedge | onger-termcosts for

fluid mlk products,” end quote.
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Do you agree wwth that will be lost if your

proposal is --

A Yes. This docunent laid out the reasons for
com ng to an agreenent. This docunent does not have the
benefit of the experience that we have seen since 2020 in
t he downsi des to the agreenent.

Q And | am not asking you whether, in your view, how
t he downsi des and upsi des wei gh agai nst each ot her.

Qobvi ously your proposal reflects that.

What | --
A Yes.
Q | understand that you don't see the downsides and

upsi des the way you did before. But I'mjust trying to
see whether, in fact, you would agree with ne that the

return to the higher-of would result in the |loss of the
advant ages that had been identified in -- here in

Exhi bit 232?

A. But in Exhibit 232, these are general statenents
that are not data-backed. W do not disagree that -- that
the current nover is nore hedgeable, to sone extent, how
widely it is used, how much the benefit is, conpared to
what has subsequently energed as the significant downsides
for the producer community. That's a -- that's a cal cul us
t hat we now are wei ghing and have decided, as -- as
contained in Proposal 13.

Q And once again, |I'mnot asking you to accept ny
vi ew of how they should be weighted. You have nade your

deci si ons on that.
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A Yes.
Q What | am asking you, though, is to -- is to --
A. There were sone benefits of making the change.

O herwi se, we wouldn't have agreed to it.

Q Exactly.

A. We basically accepted the processors' need to
hedge and basically practice risk nanagenent for C ass |
as they canme and requested it. W did not question that.

Q And -- okay. And -- okay.

And so you do not question that the return to the
hi gher-of would nmake it extrenely difficult to hedge
Class | because you don't know -- if you are a processor,

because you don't know whether the Class | price is going

2023

to be set on the Cass Ill price or the Cass IV price?
A | can't agree with that statenent with the word
"extrenmely difficult”" init. It would nake it -- let's --

presumably, fromwhat | understand about risk managenent,
it would make it sonmewhat nore difficult. How nuch nore
is sonething | cannot -- | cannot evaluate. There are

ot hers who know nore about risk managenent than | do.

Q And presumably, the Cass | handlers who actually
engaged in it since the change was made in May 2019 woul d
have a vi ew about that, too.

A. | have read all of the testinony on this issue

that's been submtted so far, and | have not seen very

much, other than qualitative statenents, talking about the

value in terns of volunes hedged, growth of vol unes

hedged, value to processors, and their custoners of that
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hedging ability. | would |ove to see that kind of
information in the record.

MR. ROSENBAUM That's all | have at this tine.
Thank you.

THE COURT: Ckay. We have been going for about an
hour and a half. Should we take a break?

Let's cone back at 9: 35.

(Wher eupon, a break was taken.)

THE COURT: Back on the record.

M. Rosenbaum

MR. ROSENBAUM  Your Honor, during ny questioning
| represented I would provide the URLs for a couple of the
docunents that | used, and so | would like to do that, if
| coul d.

THE COURT:  Yes.

MR. ROSENBAUM  Hearing Exhibit 233, which is the
docunment -- USDA docunent entitled "USDA Farners to
Fam | i es Food Box," that is found at
https://ww. ans. usda. gov/ -- and then I'l|l read out the
words, there's a hyphen between each of these words --
sel ling-food-to-USDA/ farners-to-famlies-food-box.

And then, for Hearing Exhibit 234, which is the
USDA press rel ease, that can be found at
htt ps://ww. usda. gov/ nedi a/ press-rel eases/ 2021/ 08/ 09 - -
and then there's a series of words, there's a hyphen
bet ween each one --

USDA- announces-i nprovenent s- dai ry- saf et y- net - and- new

pandeni c.
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And, your Honor, at this point I would |ike to
nove Hearing Exhibits 232, 233, 234, 235, and 236 into
evi dence.

THE COURT: Any obj ections?

No obj ections, so those exhibits -- that was 232
t hrough 236, right?

MR. ROSENBAUM 232 to 236, your Honor.

THE COURT: Those exhibits are entered into the
record.

(Exhi bit Nunbers 232, 233, 234, 235, and 236,

were received into evidence.)

THE COURT: Ckay. Who is next with this wtness?

MR MLTNER Ryan MItner representing Sel ect
M | k Producers.

CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, Dr. Vitaliano.
A. Good norning, M. MIltner.

Q Are you famliar with the concept of a black swan

A Yes.

Q And to your understandi ng, what does a -- what is
a bl ack swan event, so make sure we have the sane
under st andi ng.

A. It nmeans sort of a once -- once-only, one-off,
unusual event, unexpected, usually with serious
consequences. That's just off the top of ny head.

Q | would -- the simlar characterizations | woul d
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have in ny mnd, so that wll help us with the next few

guesti ons.

Wul d the COVI D-19 pandenmi c be a bl ack swan event

i n your understanding of that phrase?

A. So far, since we have not had a worl dw de pandem c

in ny nenory, they say that this may happen nore in the

future, which case,

next one happens.

maybe it won't be so black when the

Q But as to that one?

A As of right

that it was an inter

now, that is a one-off in the sense

nati onal pandem c.

Q So when -- and now were you part of the team at

National M Ik that hel ped to devel op and anal yze what is

the current C ass |

nmover cal cul ati on?

A Coul d you restate that in terns of the timng?
Yes, | have been involved in the Cass | nover analysis
since 2017.

Q So you -- you were involved with the -- the

eval uation of noving fromthe higher-of to the current

aver age plus $0. 747
A Yes.

Q And you did sonme -- did you do sone nodeling

during that anal ysis?

A. | did sone cal cul ati on. | wouldn't call it

econom ¢ nodel i ng.

Q During the discussions and the work that you did,

how nmuch attention was given to the possibility of a

massi ve di sruptive event, black swan event?
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A. There was not so nuch a specific analysis on
unusual events. W knew that dairy narkets can -- are
capabl e of continuing to throw surprises at us. As |
nmenti oned, during the negotiations there was a suggestion
that -- that in giving up the higher-of at the request of
nmovi ng to sonet hi ng nore hedgeabl e, at the request of the
fluid mlk processors, that we were -- again, we did not
have any need or any desire to give up the higher-of, but
we were willing to consider an alternative if we were
confortabl e enough, what we knew at the tine, of the
trade-off.

And it was suggested at one point, well, we're
gi ving up sonething with a higher degree of assurance than
an average-of, which tied -- the advantage of the
hi gher-of, as pointed out in USDA s, you know, Federal
O der Reformdecision, is that it -- it noves the O ass |
price independently by Cass |V products supply/demand
conditions versus Cass Il

My noving to an average-of, those two are tied
together, and it's giving up sone flexibility. And it was
recogni zed that that was a trade-off with a potenti al
downsi de. But the agreenent was nmade that sort of an
arithmetic revenue neutrality based on the avail abl e
hi storic record would be the basis for the deci sion.

Q And | think maybe your answer there hel ps kind of
drive toward the point | would Iike to ask about. And
that is that using the higher-of Classes IIl and IV allows

the Class | price to better respond to those narket shock
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events, those black swan events, or other substanti al
di sruptions, doesn't it?

A. Yes. By definition, it can insulate against a
negative shock to one of those nmmj or manufacturing
segnents that would -- that would drop the Class IIl or
Class IV price if it did not affect the other.

Q Now, despite what other nerits or disadvantages
the alternative proposals to Proposal 13 m ght have, do

you believe that Proposal 13 best protects producers

agai nst the effects of a market shock, |ike a black swan
event ?

A. To the extent that that it does not protect them
conpletely. A market shock could drop Cass IIl and

Class IV together. But given the -- given the

2023

alternatives, we are satisfied that the higher-of would --

woul d continue to perform acceptably, as it had, you know,

from 2000 to 2017. And had it continued through the

panden c, had this agreenent not been nmade, we woul d have

definitely becone convinced that the higher-of -- given

t he events of the second half of 2020, we woul d have been

convinced that the higher-of was the best possible
average -- best possible Cass | skimmlk price nover,
even if we were not convinced beforehand.
Q Thank you.
Now, do you have Exhibit 230 in front of you?
That's your data table?
A. Are you tal king about 230-A? The one-page thing

or the testinony?
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1 Q It is NVPF-30A.
2 A Yes.
3 Q And | believe that's Hearing Exhibit 230, but --
4 THE COURT: It is.
5 MR. MLTNER  Okay. Thank you, your Honor.
6 BY MR M LTNER
7 Q Now, |I'mlooking at the -- what at |east | think
8 is the second page of it. |It's the one that lists the
9 nonetary inpacts on the right-hand col um?
10 A Yep. Yes.
11 Q Put aside the issues that occurred in the second
12 hal f of 2020, and maybe just | ook at 2021 through the
13 present. The overall inpacts to producers, it's still a
14 substantial |ower price than what producers woul d have
15 real i zed under the higher-of; is that correct?
16 A Yes.
17 Q Does that suggest to you that even putting aside
18 t hese substantially disruptive market events, that the
19 current nmover, the average nover, is not performng as
20 NMPF and its menbers intended?
21 A That's correct.
22 Q So even if there were no Pandem c Mar ket
23 | Volatility Assistance Paynents, or Food Box Prograns, or
24 anything related to COVID, and the government response
25 | the reality for National MIk is that the change has not
26 perfornmed as intended, correct?
27 A Yes. And as | testified, there have been two
28 subsequent epi sodes of divergence of -- between the two
4791
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novers that is nore than the $0.74 maxi mum advant age t hat
the current nover has over the previous higher-of. And we
can expect such called down-ratcheting episodes to
continue in the future.

Q And | think this has been stated in the record,

it's probably in your testinony. But the nove to an

average-of Ill and IV, that was a directive in the Farm
Bill, a Congressional directive, correct?
A. Yes.

Q One that was supported by National MIk, though

correct?
A Yes.
Q Now, that Congressional directive also -- it

| ocked the industry into that particular Cass | nover for
a period of two years, did it not?

A Yes, it did.

Q But by locking in for two years, it gave the
i ndustry an opportunity to see how this change perforned,
did it not?

A That's correct.

Q And t hen opened up the opportunity for the
i ndustry to nove back to where we were or adopt a
conpletely different option if it turned out that the 2018
Farm Bill nmechanismdidn't perform as expected?

A That's correct.

Q So Congress clearly contenplated that this m ght
or m ght not be the best solution, correct?

A. That's correct. | doubt that we woul d have

TALTY COURT REPORTERS, INC. 4792
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

supported the legislation if it had not had that reversion
after two years to the ability to change through the
normal Federal Order hearing process.

Q Ckay. So, secondary, | wanted to ask you about
related to -- or relates to your questions and answers
yesterday with Ms. Vulin, and particularly your exchanges
regardi ng pooling of mlk and depooling of mlKk.

Do you recall those questions?

A Yes.

Q Ckay. | recall the questions, and |I'm having a
hard time synthesizing all the answers into a position.

A. Ckay.

Q So what is National MIk's position -- or if it's
not National M|k position, your opinion -- on when
depool ed m | k represents disorderly marketing?

A. We don't have a position on the issue of
depooling. W feel that that is a matter for individual
orders and individual nmenbers of National MIk to decide
whet her they want to have strong depooling rules, like in
Order 1, or, you know, |ess strong ones, and that the
deci sions to depool mlk are individual, you know,
decisions to be nade by those who participate in those
pool s.

They can becone destabilizing when, for exanple --
and we'll have -- we'll have witnesses testify on that --
when dairy farmers within the same cooperative or
di fferent cooperatives who are close to each other but

pooling on different orders, experience significantly
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different prices, because mlk is depooled in one order
and not in another order.

So, you know, it's a -- it is afineline as to
when it becones disorderly. But when mlk is routinely
depool ed and causes disparities, particularly between
producers -- we represent dairy farnmers and so we're
particularly sensitive to those -- that then becones
di sorderly.

Q So it would -- there would be narket disorder if
producers in the sane co-op in different marketing areas
receive different prices because one order was pool ed and
one was depooled; is that -- did | get that correct?

A Yes, that would -- that would -- that occurs and
is distressing to dairy farnmer nenbers of our nenber dairy
cooperatives and the | eaders of those cooperatives who
have to deal with the unhappi ness that that generates
anmongst producers.

Q | f that depooling were the result of that
cooperative's business decision to maxim ze returns to its
overal |l menbership, would that still be disorderly?

A Qur menbers are free to make those decisions, and
t hey make those decisions in the best interest of their
menbers. We would be | oathe to characterize a decision
made freely by any of our nenber cooperatives in the
interest of its own nenbers. But when the collective
behavi or of the various cooperatives and non-cooperative
actors in the -- you know, in Federal Order pools creates

t hat kind of disruption, then objectively, it would be
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di sorderly. But we are not pointing the finger at any one
actor. They are just acting rationally.

Q And I'mnot trying to point fingers either. |I'm
trying to cone up with scenarios to get a handl e on your
opi nion on these issues. So | didn't want that to cone
across that way.

A Yeah.

Q If -- now, the decision as to whether m |k gets
pool ed, sonetines that's a decision for the supplying
cooperative, and sonetinmes that's a decision by the
pur chasi ng handl er, correct?

A | don't know how t hose deci sions are nade.

Q Let me ask you about a scenario that's not
i nvol ving a cooperative necessarily. But if there were an
i ndependent producer who supplied mlk to a cheese pl ant,
an i ndependent cheese plant, proprietary cheese plant, and
that farmer was paid by contract the uniformprice for
that order, and the proprietary cheese plant chose to
depool and kept all that revenue for itself and did not
share it with its supplying patron, but in full -- you
know, in full conpliance with its contractual obligations,
woul d that be disorder |y?

A. | would assune that if the producer knew the
facts, that producer would be unhappy with that. And I
woul d recommend if | were chosen to advise that producer,
he should join a cooperative, he or she should join a
cooperati ve.

Q If there were -- a different scenario now. |If
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there were two producers, both nenbers of the sane
cooperative, in the sane marketing order, and one of those
producers was able to qualify all of its production as
producer mlk, and the other, because of the terns of the
order, could not qualify their mlk, and therefore, it was
not pool ed, would that be disorderly?

A. Well, from-- | would say it would depend on the
prices that the two producers would receive, and the
extent to which they are approximate to each other and
conpare m | k checks.

Q Let's assune that the prices they receive are
different and that they are supplying mlk to the sane
plant in the same order, but one is able to get their mlKk
pool ed and one can not.

A. That woul d be di sruptive whether -- again, we keep
tal ki ng about disorderly marketing, and it would be good
to get a nore precise definition of that. But this
hearing -- this whole entire hearing is not really to
di scuss pooling regul ati ons.

What we are seeking to do, including on -- in
Proposal 13, is to find ways in the interest -- in the --
i n connection wi th nodernizing the provisions of the
Federal Order program particularly the product price
formulas, that will increase the distance between C ass |
prices and the manufacturing grade prices, which is a
fundanental feature of Federal Orders. And by so doing,
we woul d reduce the incentives -- or reduce the nunber of

occurrences in which depooling is profitable to sonebody
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in a Federal Order pool.

That's what we can address in this hearing w thout
getting into the business of judgi ng whether depooling is
right or wong, or disruptive or not. W believe that the
Federal Order system would be best served if depooling
were | ess frequent.

Q And so you probably are -- sonmehow you knew where
| was headed. Because ny next question was going to be
how does this concept and this discussion about depooling
really tie back to the Proposal 13, and |I think you -- you
pretty well answered that.

But if |I could summarize and you can correct ne
where I'mwong: Proposal 13 in National MIKk's opinion,
wi || decrease the occurrence of depooled ml|k which wll

contribute to nore orderly marketing; is that correct?

A Yes. |'mpleased that |I'm developing the ability
to read your mnd. And you -- you're -- | agree with it.
Q And |I'mdisturbed by it but -- and not because
it'"s you. | just don't like letting other folks in there.

A. | will not abuse the privilege.
MR. MLTNER  Thank you very much. | don't have

anyt hi ng el se.
THE COURT: Further questions for this w tness?
Dr. Cryan.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good norning, Dr. Vitaliano.

| am Roger Cryan for the Anmerican Farm Bureau
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Feder ati on.

A. Good norning, Dr. Cryan.

Q You have tal ked about -- in your colloquy with
M . Rosenbaum you tal ked about market conditions changi ng
and that leading, in sonme part, to a rethinking of the
Cass | nmover. And they have been changing for sone tine.
There's been increasing volatility over the last 30 years.

I s that one of the considerations?

A. Yes. The markets are changing. They generally
seemto becone nore volatile. They continue to throw us
surprises. And as | have testified before, the basic
foundation for what -- for National MIk's package of
proposals at this hearing is to update the Federal O der
forrmulas that were in many cases fixed in place in 2000 so
they would be able to catch -- keep up and keep keeping up
in the future wwth the changes the industry is bringing to
us.

Q And one the challenges of Cass | pricing that has
changed, another one the marketing conditions that has
changed, has been the smaller Cass | volune which | eads
to a need to have nore -- nore closely aligned prices?

A Yes. The declining utilizations of Class | in
Federal Orders is naking their operation nore chall enging.

Q And one of your objectives here is to try to
get -- with the higher-of, to get the Class | in better
al i gnnent ?

A. To the extent that it's possible wth that

mechani sm
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Q And in -- when you think about disorderly
mar keting, there was sone questions that tried to -- to
get you to say that just the prices going up and down.
But really the concern is a predictable relationship
within the Federal Order system
A Yes.
Q And | guess another thing I'd ask is that
ultimately -- you represent cooperatives. They represent

preference; is that correct?

A. They have enphatically concluded that, yes.
t he higher-of would elimnate the opportunity to hedge

Cass | mlk on the existing contracts on the Chicago

Mercanti |l e Exchange, what used to be called the Chicago

CVE, or for another exchange, to institute a Cass |

futures and options conplex; is that right?

my experience has been, when there's a perceived need

find solutions to that.

to dictate USDA policy?

A. |'"'mnot aware that they are dictating policy.

Q Well, in the sense that if there's not a C ass

farmers who ultimately represent farnmers. And they have

pretty consistently concluded that the higher-of is their

Q And there was di scussion about that returning to

Mercantil e Exchange. But if the -- if there was a return

to higher-of, it certainly would be a possibility for the

within the industry, the industry is inventive enough to

Q And do you think it's appropriate for CME policy

A Yeah. [|'mnot a risk managenent expert, but ny --
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futures contract, we should, therefore, just, you know,
di smss the possibility of going back to the higher-of?

A. | don't think in any case the possibility of
reverting to the higher-of should be dism ssed for any
gr ounds.

Q Very good. Thank you

so give ne a nonent while | -- okay.

So COVID had an inpact. But is it your
under standi ng that even leading into COVID there were
grow ng gaps between bl ock and barrel prices?

A. Yes. Sonet hing was causi ng barrel and bl ock
prices to diverge markedly starting in 2017 fromthe
previous 16 years under -- of Federal Order Reform
Somet hi ng was changing in the supply/demand rel ati ons
affecting those two types of cheese, effectively nmaking
t hose two markets becone separate markets. And we

testified to that effect on Proposal 3.

it wasn't the entire cause of the problenf

was the w dest divergence.

Q And woul d you say another problemthat is -- or

be above the cheese and m | k val ues?

| don't want to ask questions | don't need to ask,

Q Right. And so the COVID exacerbated the problem

anot her phenonenon that has devel oped is the |arger gaps

between -- well, the growi ng tendency -- recent tendency

A. Yes. \Wether that's a permanent feature is hard

A Seens to be. | think one of the early COVID years

for powder prices -- powder butterm |k prices -- values to
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to say. But as | pointed out in ny testinony in Exhibit
NMPF- 30, there were two recent instances in which the
current Cass | nover underperfornmed the higher-of and
resulted in a further down-ratcheting of this Cass | skim
mlk revenue to producers, in this arithnmetic sense of ny
anal ysis, are due to inbal ances between supply and denand
for cheese versus butter/powder -- cheese and whey versus
but t er/ powder .

Q And when Class |V prices go above Class I, and
presumably as a result go above uniformprices, that also
creates the disorderly marketing through the depooling of
Class IVmIlk; is that correct?

A Yes.

Q And the point of returning to the higher-of, as
understand it, just to clarify, is tolimt the
farnmers' -- the farnmers' downside fromthat change in the
formul a?

A. To elimnate that asymmetric risk that is inherent
in the -- an average-of based nover, even with a recoup
fe- -- revenue recoupi ng feature.

Q And that becones worse as markets becone nore
unpredi ctabl e and prices diverge nore than they have in
t he past?

A. Anything that diverges Cass IIl and Cass IV
wor sens the average conpared to the higher-of.

Q And -- and, again, | guess this is -- so your
concerns about m salignnent are for both the alignnment of

Class | with Class Ill and the alignment Class | with
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G ass |1V?
A That's correct.
DR. CRYAN. That's all | have. Thank you very
much.
THE COURT: Further questions of this wtness,
asi de from AVS?
Seei ng none, Ms. Tayl or.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good nor ni ng.
A. Good nor ni ng.
Q Hard to believe | have anything left to ask you
after all this tinme. Just a few questions.
So first question, when -- when National Mk
decided to push for the change to the Cass | nover,
besi des the goal of risk managenent, did National MIKk
recogni ze that any of the other three purposes of the
hi gher-of -- and those woul d be providing a good incentive

inreform-- did you ook to see if any of those three

time you were conducting that?

for any of our decision-makers whether they could nane

answers woul d be.

Class | volatility, and then minimzing price inversions,

and those were listed as reasons we adopted the higher-of

t hi ngs could be negatively inpacted by the change at the

A. If we had -- if we had announced a surprise quiz

t hose provisions, I'mnot sure | could guarantee what the

to attract m |k supplies away from manufacturing, reducing
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There was a general understanding up until that
time that we were very happy with the higher-of nover. W

recogni zed on sone intuitive |evel, probably varying

degrees -- I'mnot sure that any of us could have recited
all three of those at that tine -- but there was a general
awar eness that separating -- allowing Cass Il and

Class IV prices to independently nove the Class | skim
mlk price was -- had a ot of benefits. And it was, you
know, sinply because the higher-of intuitively nade good
sense.
Whet her they -- and | think there probably was an

intuitive understanding that it would hel p reduce
i nstances of depooling and decouple the Class | price
from-- from you know, a Class IIl or Cass IV nmarket
t hat was bei ng negatively inpacted by supply/denmand
i nbal ances, whereas the other was -- was -- was not so
i npacted. There were -- all of those provisions were
intuitively understood. Whether they could have been so
conpletely articulated is another issue. But there was a
great appreciation and great support for the higher-of.

Q Ckay.

A There was no dissatisfaction with that nover on
behal f of National MIk up until the tinme of that
agr eenent .

Q Ckay. On page 6 where you tal k about the
asymetric inpact and the asymetric risk to producers, |
think we at USDA just want to make sure we are very clear

on what that means. W have heard that nmany tines, even
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before this hearing.
And so | want to understand if | can sunmmari ze,
the risk is -- as you see the risk, is the upside to

producers is capped --

A Yes.

Q -- at a buck 48. If the difference is nore than a
buck 48, kind of your --

A. The upside is capped at -- the nover is at $0. 74,

hal f of $1.48.
Q Hal f of $1.48.

But on the downside, risk to producers is nuch

greater?

A Yes. It's -- it's -- | wouldn't call it unlimted
because the novers -- neither Cdass | -- Ill or Cass |V
IS ever going to go to zero, but it -- as | say, the
hi ghest we saw was the novers diverged by, | think $5. 16,
when the I, 11, and IV differed by over $11, or close to
$11 | believe it would have been, which is -- you know,

$5.16 to the negative is asymmetric when you consider a
maxi mum of $0. 74 positive.

Q Al'l right. Thank you for that.

Does National MIlk plan to -- or does National

M| k have any evidence on whether Cass | handl ers
actually use the risk managenent tools available to them
after this change?

A | woul d say that the maxi num evi dence that | have
seen woul d have been reading through the IDFA and the MG

testinmonies on -- on this segnment of the hearing, where
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sone -- sone processors have testified that they have been
using it. | have not seen very nuch quantitative data of
vol unmes of product that are hedged with the help of the
aver age-of nover or -- or an econom c val ue on having that
ability conpared to the abilities to hedge admttedly nore
l[imted ones under the higher-of. W have not seen that

ki nd of data.

Q And so you are not sure -- or National MIKk
doesn't have upcom ng testinony on -- for your nenbers
that do have Class | plants, whether they are able to --

A. We're going to have sone testinony fromdass | --
our nmenbers that have Cass | plants --

Q Ckay.

A -- on that issue.

Q And so when you were eval uating the new nover back
in 2017, 2018, did National MIk ever kind of -- you did
a -- you know, you did a | ookback analysis to determ ne
t he benefit of the higher-of to producers, and that's how
you cane to the $0.74. So you kind of did a | ookback on
the -- how the change coul d i npact producers under, at
that time, normal circunstances.

A Yes.

Q Did you ever do a | ookback analysis so see if, in
fact, you know, the Class | processors did use the futures
mar ket, woul d they have benefitted fromthe change?

A. We did not have information at that tinme of any
ri sk managenent hedging activity by processors. They cane

to us and said that they were unable to do it under the
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current nover, so the assunption was that very little was
bei ng done.

Q Ckay.

A. | would add that Dr. Scott Brown is going to |later
testify on analysis -- econom c anal ysis he's done on our
proposals. He will have nore information on the
nmechanics -- the arithnmetic of the higher-of versus the
aver age- of nover.

Q Al right. Thank you

And on page 9 you talk -- you have a statenent
where you are describing the | DFA and the M G proposal s,
"all effectively adopt the higher-of as the standard for
generating the Class | skimmlk price revenue to dairy
farmers through Federal Order pools."

Just | want to see if you could nake clear for the
record what you nean by that.

A. Wel |, as you have seen in those two proposals, as
with the average-of -- the nodified average-of novers that
National MIk has | ooked at, as we discussed in the
cross-exam nation by M. Rosenbaum they all adopt the
hi gher-of and the | ookback difference between the
hi gher-of and the average-of Class IlIl and IV -- as you
know, determ ning on a noveabl e, adjustable, updatable
basi s.

So just as the $0.74 was frozen in tine, all of
t hese nodified average-of proposals -- proposals,
including the two fromMF and MG adopt the higher-of as

t he standard agai nst which to judge how far historically
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in a | ookback the average-of has fallen below that, and

t hey have taken that difference as an adjustable nover in
a way to effectively enulate the incone |evel of the

hi gher-of. So in that sense, the higher-of remains a
shadow st andard agai nst which all future novers have

been -- have been evaluated so far, and probably w |

conti nue to be so.

M5. TAYLOR: Okay. | think that's it from AMS.
Thank you.

THE COURT: O her questions?

Redi rect.

REDI RECT EXAM NATI ON
BY Ms. HANCOCK:

Q Ckay. Dr. Vitaliano, | just want to see if | can
sumari ze a couple of things and make sure that we're
clear on what's transpired in your testinony throughout
yesterday afternoon and this norning.

But this norning in particular, M. Rosenbaum
spent a consi derabl e anount of tinme wal king through kind

of the historical events that |ed us here from O der

Reformall the way up until today. |Is that fair?
A Yes.
Q Ckay. And | want to see if | can just summarize

it so | can make sure | understand what happened.
So we start with Order Reform W have the nover
is the higher-of. That's where it originated?
A Yes.
Q And then in 2017, |DFA approached National Mk
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and said that they were having sone risk nanagenent
chal | enges and asked if National M|k would support a nove
of the nover to the average-of?

A. The original request did not specify an
aver age-of, but nove to sonething fromthe higher -- nove
fromthe higher-of to sonething that the two sides could
agree woul d have been nore hedgeabl e.

Q Ckay. And ultimately that discussion becane the
hi gher-of -- or I"'msorry -- ultimately that discussion
becane the average-of?

A. Fairly quickly that discussion settled on the
average-of as the alternative nechani sm

Q And just for ny chronology, | just want to
clarify, it was around 2017 and at the initiation of |DFA?

A That's correct.

Q And the goal at that tine was to solve for risk
managenent chal |l enges that they were having?

A. Yes. To make Class | prices nore hedgeabl e.

Q And a key consideration from National MIK's
perspective was the fact that it would be revenue neutral ?

A Yes. W --

Q Meani ng revenue neutral with respect to the inpact
on the dairy producers?

A. Yes. The producers would not | ose any net -- any
revenue fromCass | skimmlk pool val ues.

Q And so National M|k agreed, on behalf of its
nmenbers, to support what was initiated by IDFA in order to

assist themwi th their risk managenent and hedgi ng tool s,
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on the condition that it was understood to be risk

neutral ?
A. Revenue neutral, yes.
Q Revenue neutral | should have sai d.
A That's correct.

Q And ultimately that was acconplished through sone
| egi sl ati ve changes?

A Yes.

Q And there was a two-year trial period that was put
in place to nake sure that everybody had a wi ndow of tine
within which they could see how it played out.

A. Yes. There were precedents for that.

Q Ckay. And then -- and at the end of that trial
period, and in particular when the pandemc hit in 2020,
it allowed you to see in realtine that there were sone
uni nt ended consequences to having the average-of be the
nmover ?

A. That's correct. Shortly -- not nuch | onger than a
year after the change, the market taught the industry a
very severe | esson on its unpredictability.

Q And is it fair to say that your producers were --
were very unhappy with how the real world had taught them
t hat | esson?

A That is an understatenent.

Q Ckay. And -- and so you cone up with a proposa
that was presented to | DFA sonetine on or before February
of 2021 that suggested, hey, if we're going to keep this

aver age-of , can we have a new updated systemthat would
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2023

allow for a true-up or sonething that would get us to
where we were in the higher-of, because that's what was
intended all along is that this was revenue neutral ?

A Sometime around early 2021 we presented to | DFA
sonet hing substantially simlar to | DFA Proposal 14.

Q Ckay. And M. Rosenbaum gave you Exhibit 235,
whi ch was that menorandum that was sent to | DFA, M chael
Dykes, from National MIk, Jim Ml hern; is that right?

our executive committee.
Q And this was intended for National MIlk to say,
hey, this didn't work out |ike we all thought it would

had tal ked about previously?

turn with a need, and we ask, you know, your support to
accommodat e our i ssues.

Q And the letter in Exhibit -- or the nenp in
Exhibit 235, at that point in time, by February of 2021

you had estimated a cunul ative [oss of $725 million in
change. |s that accurate?

A. Yes. You can -- you can kind of see that

t hat cumul ati ve | osses had reached a little npore than

negative $700 million.

A. Yes. Describing the proposal that was adopted by

have worked out, let's revisit this the sane way that we

A. Yes. You cane to us with an express need. W --

revenue that the producers have lost as a result of this

intuitively in ny testinony. Figure 1, if you |ook right
about the end of 2020, you see that it had reached 700 --

we accommpdated that request. W are now comng to you in
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Q And just so our record is clear, this is your
testinmony in Exhibit 229 on page 7?

A. Yes. In Exhibit 235, that red line, up unti
where the blue Iine diverges fromit, was effectively an
early version of Figure 1 on page 7.

Q Ckay.

A. | f you conpare those, you will see they are very

simlar. They graph the sane thing. Figure 1 has several

nore years of data in it.

2023

Q Ckay. On Exhibit 235, on that first page, in your

next to the | ast paragraph on that page, you say, "These

price disparities have resulted in a cunul ative | oss of

about $725 million in Cass | skimmnmlk revenues to dairy

farmers during these six nonths."

Do you see that?

A Yes. And | believe the 725 refers to just the six

nont hs, not the cunul ative goi ng back to May 2019.

Q Ckay. And then the graph that you had referenced

that you included in your nmeno to -- or in National MIlk's

meno to | DFA, that showed the cunul ative |oss that had
occurred at -- throughout the course of that average- of
nmover ?

A. Yes, up until that tinme.

Q And you even show in there that there was an
initial time period where it perfornmed better than the
hi gher-of is that fair?

A That's fair.

Q You weren't trying to hide the ball or anything,
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were you?

A. No. And if you look at Figure 1 in ny testinony,
you will see that after that second half of 2020, there
was anot her period of sort of net recovery, nodest, kind
of alnbst mrroring the first year or so in 2019, 2020,
where the net result was positive. There -- as |
characterize it in the testinony, the perfornmance since
t hen has basically consisted of periods of nobdest recovery
and then a significant down-ratcheting wthout a ful
recovery fromthose increasingly Iower -- |ower |evels.

Q Ckay. So then in response to National MIK's
attenpt to get IDFA to work together to get back to what
was i ntended, which was revenue neutrality in the nover,
what | DFA responded, and | think when you were talking
with M. Rosenbaum you said |IDFA rebuffed National MIk?

A That is correct.

Q What did | DFA do?

A. They said they were going to study the issue, but
they did not -- unlike the way National M|k reacted to
the original request fromI|DFA to accommbdate their
interest in getting a nover that was nore hedgeabl e, they
gave absolutely no indication that they would support
this.

And they must have comruni cated to the Secretary
of Agriculture that they, you know, would -- woul d not
support that, to the extent that when we devel oped a
request for an energency hearing on the issue in the

spring of 2021, we were given feedback that the Secretary,
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qui te understandably, did not want to hold a hearing on
sonet hing that was as divisive as apparently that issue
woul d have been.

Q Ckay. So it was your understandi ng that |DFA
thwarted National MIlk's attenpts to work with the USDA to
have an energency hearing?

A. Yes. To institute an early version of |DFA
Proposal 14.

Q And then it |ooks like follow ng that tine period,
if I look at Exhibit 230, beginning on or around February
of 2022, there's another period of tine that has a
consi derable drop in the conpari son between hi gher-of and
aver age- of performance?

A Yes. This second one was later in 2022. |If you
| ook at Exhibit NMPF-30A, that's Hearing Exhibit 230, yes,
you are right. On page 2 you will see that August -- from
August ' 22 through Novenber '22, those four nonths, we had
four nonths in which the current nover was basically a
dollar or nore, one of the | owest was $0.98 in Novenber.
But those -- those four nonths, the negative -- you know,
the shortfall of the current nover agai nst the higher-of
was greater than the $0.74 positive, which was the nmaxi num
possi bl e increase the current nover could have over the
hi gher - of .

Q And -- and if we look at -- if | |ook, for
exanple, at May of 2019, it looks |like there was a
positive inpact of having the average-of at $24.8 mllion;
is that right?
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A Yes.

Q And is that reflective of pretty close to that
$0. 74 cap that you had tal ked about ?

A The difference -- well, as | said, the difference
in the two novers was $0.68 to the benefit of the current
aver age- of based nover plus $0.74. The maxi num possi bl e
di fference between the Class Ill and Class |V price for
the current nover to be higher than the higher-of is $1.48
in either direction.

Q Ckay. | was just wondering --

A. So when it's bel ow $1.48, the nunber on the right
colum, the nonthly nunber, will be positive on page 2 of
Exhi bit 230, and whenever -- whenever the two -- Cass ||
and C ass |V advance skimm |k price novers are above
$1.48, the nunber in that colum will be negati ve.

Q Ckay. So it looks like, if I'"m]looking up and
down this colum, the highest nunber that | can find in a
positive direction, nmeaning that the average-of perforned
better than the higher-of, was around this 24.8 nunber,
whi ch occurred in May of 20197

A Yeah, if you go to Cctober '21, you wll find the
difference is $0.73. That's $0.01 short of the maxinmum

possi bl e.
Q Ckay.
A. The -- the two Class IlIl and Cass |V fact- --

skimmlk price factors were al nost the sane, and that
gave 25.5, so that's pretty close to the maxinmum let's

say 25.8. And, again, that varies with the -- with the
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vol ume of pooled skimmlk, which has been dropping every
nont h, year to year.

Q And if we | ook at Cctober of 2022, the other end
the spectrum it |looks |ike that one is a negative
70.1 mllion?

A Yes.

Q And we can see that it went even higher during the
pandenmic at al nost 200 mllion at tines?

A. That's correct. |If you go back to Decenber 20t h,
that is the maxi mum the $5.19 -- | was referring from
menory to $5.16 -- $5.19 was the greatest difference in
the two novers to the negative of the current one, and
that was $193 million per nonth | oss.

Q And does that --

A. Arithnmetically cal cul at ed.

Q Ckay. So does that arithnetically exenplify that
asymmetrical discussion that you had with Ms. Tayl or,
showi ng -- quantifying what can happen, that the downside

is so significant --

A Yes.

Q -- conpared to the upside potential?

A Ri ght. The maxi mum positive nunber in that
right-hand colum is going to be 25 plus sone -- naybe
call it 26.

Q And -- I'msorry.

A. Go ahead.
Q And so this tine period when there continue to be

sone uni nt ended consequences of noving to the average- of
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nmover, this continued to occur even after your
February 1st, 2021, nmeno to IDFA in Exhibit 235; is that
fair?

A That's correct.

Q And if I DFA said that they were going to do sone
further econom c analysis and then naybe thwarted your
efforts to try and get the enmergency hearing, did they
t hen cone back to you and say, we're willing to consider
this at this tinme because it seens to be continuing?

A | did not see any IDFA -- | do not recall that
| DFA cane back to us with any conclusion or data or
evi dence on their exam nation of alternative novers.

Q And now that we have National MIK's proposal at
this hearing, which reverts to the higher-of, it's your

under standi ng that | DFA would |ike to now go back and

reconsider the offer that National MIk had made to -- to

have a conpronise position in February of 2021; is that

right?

A. That's how | would interpret |DFA Proposal 14 and

M G Proposal 15.
Q Ckay. We've heard |ots of questions about, but

t here was governnent assistance and -- either through the

Pandem c Relief or otherw se, that m ght have offset sone

2023

of the losses that -- that the producers felt by noving to

t he average- of .
Do you know whet her the producers have been nade
whol e for the differences that they have experienced in

the prices they have received?
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A. They have not.
Q And is it National MIk's position that producers
should rely on government subsidies in order to make
t hensel ves whol e?
A We don't think it is appropriate. W appreciate
t he assi stance when -- when it was needed, but we don't
think it's appropriate for the Federal Order programto
rely on appropriated funds spent by the Secretary to
make -- nake whole problens with the class price fornul as,
when changes to those fornulas can be nmade regulatorily to
fix those problens. And that's what we're proposing now.
Q Al right.
M5. HANCOCK: Your Honor, that's all the questions
| have. We would nove the adm ssion of 229 and 230.
THE COURT: M. Rosenbaumri ses.
MR. ROSENBAUM No objection to the adm ssion, but
this triggered questions.
THE COURT: You want to go ahead and put themin?
Al right.
Seei ng no objections, Exhibits 229 and 230 are
admtted into the record.
(Exhi bit Nunbers 229 and 230 were received
i nto evidence.)
THE COURT: M. Rosenbaum contends the doors were
open on redirect.
MR. ROSENBAUM  Yes.
RECROSS- EXAM NATI ON
BY MR ROSENBAUM
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Q First of all, you do -- do you acknow edge t hat
| DFA Proposal 14 woul d achi eve the revenue neutrality that
was the initial intent of the nove fromthe higher-of to
t he average plus $0.74?

A Over a span of tinme with a -- with a | ag.

Q And second, | don't want to get -- it is true that
bef ore proposals were submtted that led to these
hearings, there were discussions between National M|k and
| DFA, at which Proposal 14, or sonething al ong those
lines, was raised in an effort to reach a conpron se
position, correct?

A. Yes, we had sone di scussions on that.

Q So it's not -- okay. But in the end, the gap

between the two entities' positions was not --

A |"mrecalling --
Q - - unsur nount abl e?
A. Yeah. | recall npbst of those di scussions occurred

after the National MIk board had decisively adopted what
becane Proposal 13.
Q Sone of the proposals -- sone of the di scussions

had already occurred; is that right?

A | believe the discussions occurred after the
decision -- after National MI|k's board adopt ed
Proposal -- basically the Proposal 13, and that -- that
was our policy. And the discussions, as | recall, were
are we willing to rethink that policy? And the answer
was, no, we were not willing to -- we -- we talked -- we

engaged in discussions, but we did not nake any change in
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our policy based on them
Q Is it fair to say that there were discussions
bet ween National M|k and | DFA regarding a broader set of

i ssues, not just the nover --

A Yes.

Q -- and in the end, the parties sinply could not
reach an --

A Yes.

Q -- agreenent ?

A. | renmenber those broader discussions nore vividly.

There was one virtual neeting in which, you know, a --
sone final discussions and decisions were nade -- were to
be nmade, and after 12 minutes the neeting was adjourned as
bei ng very clearly recognized on both sides as unlikely to
reach any agreenent.

Q Ckay. But that -- there were actually neetings
before that neeting, correct?

A Yes. Yes.

Q Ckay. Now - -

A. W -- we engaged in good faith, but to a great
extent, our policy on many of these issues were -- was
al ready decided by our Board of Directors.

Q Al right. Now, in terns of the cal cul ati on of
farmer | osses, if you want to use that term we have
al ready di scussed the question of whether those are true
| osses or not --

A Yes.

Q -- and I"'mnot going to rehearse that again. And
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we have tal ked about the governnent prograns; not going to
tal k about that again.

A Yes.

Q But two other issues that | don't think have been
rai sed, and | want to check whether or not your
cal cul ations reflect that.

First of all, cheese manufacturers made additi onal
sales as a result of USDA program correct?

A. Yes. Those were commercial sales paid for by --
by governnment funds.
Q Ckay. And to the extent that -- strike that.

And both proprietary and co-op cheddar cheese
manuf acturers were sellers of cheese through that program
to the governnment, correct?

A That's correct.
Q And as the tracking of Cass IIl mninmmprices
i ndi cates, the selling price of cheese during that tine

period went up, correct?

A. That's correct.
Q That's why the Cass Il price went up because, of
course, the Class IIl price is the -- calculated, as we

have been tal ki ng about for days now, based upon the sales
price of cheese m nus the Make All owance, correct?

A Correct.

Q And so to the extent that those were sal es that
were nmade by cooperative cheese nmanufacturers, the val ue
of that is not reflected in your calcul ation of | osses,

correct?
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A. And appropriately so. Because don't forget, we
were in a pandem c where people were losing their
enpl oynent and were losing their ability to comercially
buy cheese and ot her dairy products and other food
products. So the true, what we would call economc
basel i ne agai nst which to eval uate whether those were
addi ti onal sal es would be what woul d have happened wi t hout
t he pandem c.

The Food Box Program-- but | can't give an exact
nunber, but the Food Box governnent-funded purchases of
dairy products was intended to replace |ost comerci al
sales. So it was not a conplete gain, it was a
repl acenent through non-conmercial channels, so to speak,
of what woul d have been commercial sales if the econony
had conti nued normal and enpl oynent had conti nued nor nal
and had not been affected by the pandem c.

Q But the fact that the Cass Ill mlk price went up
so materially was an indication that during the --
certainly during the key nonths that that programwas in
effect, it -- it had a positive effect on sales prices,
correct?

A Conpared to what actually happened. Conparing it
to what woul d have happened wi thout the pandem c is the
guesti on econom sts would really | ook at.

Q Conpared to what had happened --

A Yeah.

Q -- over the previous 12 nonths in terns of cheese

prices, correct?
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A. It was better for mlk prices than if no purchases
had taken pl ace, given the pandem c.
Q Wll, it was better than what the -- what the
cheese price had been --
A Yes.
Q -- W thout any pandem c what soever, correct?
A. No questi on.
Q Al right. And then simlarly, if you were a --
| et nme back up and start the question over again.
For many cheese -- start that one nore tine.
Qoviously there are proprietary plants that nake
Class -- start that one nore tine.
Qobviously there are many proprietary plants that
make cheddar cheese, correct?
A Correct.
Q And they can either thensel ves pool the plant
or -- correct? They can pool their own plant, right?
A. O depool their own plant.
Q Yeah. | nean, or they can sinply have a
cooperative be the pooling entity and then sell the mlk

to them correct?

A Yes. The cooperative or a proprietary have the
ability to depool Cass Il, IIl, and IV mlKk.
Q | nmean, a nunber of proprietary plants don't

t hensel ves pool, but what they do is they have a
cooperative sell themthe mlk and -- to be used for
Class |1l purposes, and the co-op is the one that's --

that's the fueling entity?
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A Yes. |I'mnot that famliar wth the actual
wor ki ngs of the orders, but whoever is responsible for the
pool ing decision is able to nmake that decision if it's not
Cass | mlKk.

Q Ckay. And obviously the Cass Il price went up
we have seen that.

A. Very clearly.

Q And to the extent that there were cooperatives
that were selling Cass Ill mlk at the Class IIl price to
proprietary cheese plants, they benefitted fromthe higher
Class IIl price, correct?

A Yes.

Q And that, once again, is not reflected in your
cal cul ati on of |osses, correct?

A No. Right. The contribution of the Food Box
Programto inproving Cass IIl prices and its effect on
inmproving all mlk -- you know, prices received for mlk
by dairy farmers is acknow edged. The analysis is not
intended to | ook at the overall change on mlk prices, but
specifically the decision to change fromthe C ass |
novers. It is clearly indicated. Figure 3 is |abeled
"“Cumul ative Producer Losses Due to Change in Cass |
Movers," not due to pandem c activities overall

Q And |I'm not suggesting you have msled us. |I'm

just asking whether or not the $951 nillion of |osses here

does not reflect the -- the noney nade by cooperatives --
A Yes.
Q -- inselling dass IlIl mlk to proprietary
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handl ers?
A. Yes. You have correctly characterized what | have

anal yzed here.

MR. ROSENBAUM That's all | have. Thank you.

THE COURT: Any further re-cross or before we wap
it up with -- no?

Redi rect.

REDI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Dr. Vitaliano, when the board for National MIKk
vot ed and approved the decision of National MIK to
proceed forward with seeking to change the nover to the
hi gher-of, did you have nenbers on your board that are
al so menbers of | DFA?

A Yes.

Q So when I DFA did conme back to National MIk after
you had approved the decision to go to higher-of, you
understood that they were already aware you woul d have
made that approval; is that fair?

A Yes.

Q And then, during the pandem c, do you recal
that -- that in the early part of the pandem c that there
was ml k that had been dunped?

A. Yes. There was dunped mlk in the very begi nning
of the pandem c. W have tal ked about that at other
testi nonies. The cooperatives, between the nonths of
March and May 2000, begi nning of the pandem c, quickly

adopt ed standby nechani sns that they have al ways had and
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put themin place in a very unified fashion, unusually so,
to di scourage excess production of mlk, that could --
tenporarily could not find a productive use as the supply
chains radically shifted fromfoodservice to retail. It
was an enornous adjustnent the industry nmade, and the fact
that they made it so quickly is a testanent to the
flexibility of the industry. But it was not
I nst ant aneous.
Q Ckay. Thank you
M5. HANCOCK: | have no further questions.
THE COURT: Seeing nothing el se, thank you,
Dr. Vitaliano. You may step down fromthe stand.
We have been goi ng about an hour and ten m nutes.
s now -- yeah, we would Iike to take a ten-m nute break.
Let's cone back at 11:00.
(Wher eupon, a break was taken.)
ROB VANDENHEUVEL,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Ms. Hancock.
M5. HANCOCK: Thank you.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Vandenheuvel. Thank you for
returning to the stand.
Did you prepare Exhibit NMPF-102 in support of
your testinony today?
A Yes.
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MS5. HANCOCK: Your Honor, | don't renenber where
we're at in the exhibits.

THE COURT: | have got what would be a
conprehensive list. Let nme just go down to the bottom
NVPF- 102 wi || be marked 237.

(Exhi bit Nunber 237 was marked for

i dentification.)

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q M . Vandenheuvel, would you proceed in offering
your testinony in Exhibit 237, please?

A. Yes. Thank you.

This testinony is presented on behal f of
California Dairies, Inc., hereafter CDI, and is submtted
i n opposition of Proposal Nunmbers 10, 11, and 12.

"1l skip down because | have already introduced
CDI in previous testinony.

CDI strongly supports a thorough exam nation of
all elements of the Cass IIl and IV fornul as, including
the various price discovery nechani sns, Make All owances,
and product yields. National MIKk's econom c policy
comm ttee discussed all three of these itens in the
exhaustive work done over the past two years to conpile
our conprehensive set of proposal s being considered at
t hi s hearing.

Unfortunately, in the absence of broad-based,

i ndustryw de data in the area of product yields, we did

not pursue an update to any of the product yields as part
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of our conprehensive package. Realizing that there were
likely yield inprovenents that could be considered once
t hat broad based i ndustryw de data was avail abl e, Nati onal
MIk opted instead to take a nore tenpered approach to the
| ong overdue Make Al |l owance adjustnents that was included
i n our proposal.

As | stated in ny earlier testinony regarding the
Make Al l owance | evels in Proposal Nunber 7, the |ack of
avail abl e data on product yields is one of the few
specific reasons CDI is supporting a tenpered
Make All owance adjustnent in this hearing that is |ess
t han what the avail able data indicates the cost of
processing could be, as estinmated by Drs. Mark Stephenson
and Bill Schiek.

Sel ect MIk Producers, Inc., hereafter Select, has
done a laudable job in their submttal of Proposals 10,
11, and 12 to create a prelimnary dataset in the area of
yields. But given limtations in this dataset, which I
will discuss in nore detail in this testinmony, it is the
position of CDI and National MIlk that this issue is best
addressed in the context of a conprehensive review of
Make Al l owances and yields follow ng the collection of
mandat ory manufacturing cost and yield data, under
authority being pursued in the current FarmBill.

Proposal Nunmber 10: Butterfat Recovery.

CDl is not correctly engaged in the manufacturing
of cheese, so |'mnot prepared to provide technical

testinmony on this proposal. | would nerely comrent that
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in the absence of broad-based, validated data from a
mandat ory plant cost and yield study, National M|k has
indirectly addressed this potential yield inprovenent by
proposing a tenpered adjustnent to Make Al |l owances.

Proposal 11: Formto-Plant Shrink.

The Federal Order regulations require handlers to
account to producers and the pool on the basis of farm
bul k tank wei ghts and tests. As such, it is appropriate

to account for reasonabl e variances between mlk weights

at the farmand what is physically received at the pl ants.

Wiile the information presented in this hearing by Sel ect
provides interesting insight into how a cooperative of
their size and profile has been able to nanage those
farmto-plant variances, CD has concerns with

Proposal 11's intent to conpletely elimnate any
accounting for farmto-plant shrink in establishing

product yields in the Cass IlIl and IV fornul as.

Select is in a unique position in the marketpl ace.

The conbi nation of full | oad pickups at the farm
typically neasured by an on-farm scale, and at | east
occasionally transported in super tankers, certainly has
the potential of reducing the |ong-termgap between
wei ghts neasured at the farm conpared to wei ghts received
at the plant.

However, even with Select's near optinal
structure, given testinony by Cheslie Stehouwer on behal f
of Select, testinony given on behalf of Select noted that

over the course of a year, deliveries fromtheir own
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nmenber farns to their Mchigan facility saw plant wei ghts

that on a wei ghted-average basis were 0.20% bel ow reported
farmweights. And that's from page 4 of Select Exhibit 4,
or Hearing Exhibit 218.

Further, that sane table indicates that according
to Select's records, receipts of mlk to their M chigan
facility supplied by other cooperatives saw variances in
pl ant wei ghts that on a wei ghted-average basis were as
much as 0.32% bel ow reported farm wei ghts.

Further, on the issue of whether the additional
butterfat yield adjustnent of 0.0150 pounds of butterfat
per hundredwei ght of mlk, Select provides no direct data
conparing farmto-plant butterfat shrink in their
testi nony other than the general statenent that, quote,
"to the extent that butterfat |osses occur, they do not
occur at a rate greater than overall solids loss,"” end
quot e,

| believe the rebuttal testinony of Alison Krebs
of Leprino Foods yesterday provided a fair assessnent of
the potential additional butterfat |osses that can occur,
as butterfat clings to the walls of both the farmtank
and/or the mlk tankers in the process of |oading and
unl oadi ng tankers at the farmas well as at the plant.

Sel ect's popul ati on of nmenber farnms nmay have
uni que characteristics that mtigate sone of this risk of
m | k and conponent shrink, but it is the position of CDI
and National MIk that a change to the current

farmto-plant shrink cal culati ons should not be adjusted
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based on a single -- based on single source data.

Select's testinony also clains that "the vast
maj ority of mlk produced in the United States is produced
on farns with sufficient cows to produce a full tanker
| oad at each pickup.” In attenpting to substantiate this
claim Select's testinony notes that "assum ng
every-other-day pickups, a farmm | king 375 or nore cows
will fill a full 50,000-pound tanker."

There are sone issues with this analysis. First,
in order for a farmto facilitate every-other-day pickups,
the farmnust have the available ml|k storage capacity to
hol d 48 hours of production.

Second, to achieve the intended efficiencies, that
on-farmm | k storage nust include at | east one tank or
silo that is capable of holding enough volune to
conpletely fill a mlk tanker. To illustrate this point,
| would like to explore a sanple herd with 375 m |k cows,
produci ng an average of 67 pounds per day as referenced in
Select's testinony. Select Exhibit 1, or Exhibit 216
overal |l .

That dairy, producing an average of 25,000 pounds
per day, may currently have on-farm capacity holding 30 to
35,000 pounds in order to handl e the seasonal ebbs and
flows of their daily mlk production. Accordingly, the
i dea of every-other-day pickups would not work in this
case wi thout additional investnent on the farm

For the sake of this exanple, | wll assune that

there is adequate space within the m |k house to add
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additional on-farmcapacity. Adding another tank that
could hold 30 to 35,000 pounds or a second day of mlKk
production, and may allow for better hauling
efficiencies -- may allow for better hauling efficiencies
as a truck could fully load their tanker in a single stop.

However, such an investnent by the farmwould do
nothing to i nprove the farmto-plant shrink as unl oadi ng
two separate on-farmtanks back to back would likely have
no i nprovenent to shrink conpared to unl oadi ng one of
t hose tanks each day. Instead, the farmwould need to
replace their current on-farmholding tank with a tank or
silo that could hold at |east 50,000 pounds or larger in
order to handle the seasonal swings in mlk production.
Only then, with a single hose used to conpletely unl oad
the tank into the mlk tanker, could the inprovenent in
farmto-plant shrink be realized.

Beyond the detailed | ogistics of holding up to
48 hours of mlk, there are al so other considerations that
nmust be taken into account. Every-other-day pickups nean
that sonme of the mlk in that tank may be up to 47 hours
old at the time of pickup. Wile that may still neet
Grade Arequirenents, it adds additional cost and risk to
the farm First, that mlk nust be held at 45 degrees or
colder for up to 47 hours, resulting in higher cooling
costs. Second, the longer the tinme between mlk
producti on and pickup, the nore opportunity for any
bacteria present in that mlk to grow.

This exploration is not intended to disparage
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efforts to inprove on-farminfrastructure in order to
facilitate supply chain efficiencies. CD has recognized
this opportunity and several years ago inplenented a stop
charge in the hauling expense charged each nonth to our
menber farms for their on-farm pickups. This stop charge
applies every tine a truck nust arrive at the dairy to
pick up mlk, which in turn, directly incentivizes our
mlk -- our nenber farnms to build full |oads of m |k and
mnimze the nunber of tinmes the truck nust stop at their
farm

CDI recogni zes that our nenber farns are generally
| arger than the average U S. dairy farmw th a wei ghted
average of about 2,000 mlking cows per facility.

However, even with that profile, and a direct financial
incentive created by CDI to build full |oads, an anal ysis
of all mlk pickups in 2022 indicated that only 73% of our
m | k pickups were full |oad pickups. This is despite the
fact that 99% of CDI's nenber m |k supply is produced on
menber farns, producing at |east 25,000 pounds of mlk per
day or enough to build a full 50, 000-pound | oad at | east
every 48 hours.

| ncentives and D sincentives.

Chris Allen's testinony on behalf of Select stated
that, quote, "achievable efficiencies should be pronoted
rat her than di scouraged,” end quote. CDI agrees that the
construct of Federal Order fornulas can play a role in
i ncentivizing or disincentivizing participant behavior.

However, in this particular case, it should be
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noted that an elimnation of the accounting for
farmto-plant shrink in the fornmula, as proposed, would

pl ace an added cost on the cooperative and ot her buyers of
mlk while the ability to inprove the farmto-plant shrink
is firmy in the hands of the producer on the farm

Buyers of raw m |k already have an inherent
incentive to mnimze farmto-plant shrink as paynents to
farmers are based on farm wei ghts, so any variance between
farm and pl ant weights contributes to plant |oss.

However, sonme of the efficiencies on farm such as
investing in an on-farmscale or flowneters, are
essentially asking for the dairy to absorb at |east sone
of the farmto-plant shrink rather than that burden
falling on the plant.

| f Proposal Nunmber 11 were in place, the producer
woul d be paid as if 100% of the mlk in their farmtank is
delivered to the plant, whether they nake that investnent
or not.

The Sel ect witness noted that USDA could decide to
nodi fy, rather than elimnate, the current farmto-pl ant
shrink factors built into the Cass IIl and IV yield
factors. However, it is the position of CDI and Nati onal
MIk that due to the |ack of broad-based, industryw de
data to support such a change, and our approach to propose
a conprehensi ve package that takes a bal anced and tenpered
approach in |ight of that avail able data, Proposal
Nunmber 11 shoul d be rejected.

Proposal Nunmber 12: dass |V Solids Nonfat Yield.
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As proposed earlier -- as stated earlier in this
testimony, National M|k shares an interest in a robust
eval uation of all factors in the Cass IV formul a,

i ncluding the assuned solids nonfat, or SNF, vyield.
However, as also noted earlier in this testinony, National
M1k believes that such a reevaluation is best conducted
followi ng the collection of broad-based, validated data
froma mandatory plant cost and yield study conducted by
USDA.

The current Make Al l owance and yield in the
Class IV solids nonfat fornmula is based on nonfat dry
mlk, or NFDM As noted in Select's testinony, this yield
factor does not include an adjustnent for butterm |k
powder, a byproduct of the butter churning process that
has different uses in the market, different costs of
manuf acturing, and different price points from NFDM

Sel ect went further in their testinony, stating
that USDA' s policy decision in the 2002 Final Decision was
erroneous in opting to not adjust the product yield
factors to include the solids that end up in butterm |k
powder. However, there are nultiple reasons why a nore
cauti ous approach was, and continues to be, warranted in
t he absence of additional data.

Despite both products being processed through a
simlar drying process, buttermlk and nonfat dry mlk are
two separate products, both in their conponent conposition
and their utilization in the marketpl ace.

Wth regard to conponent conposition, nonfat dry
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mlk may have no nore -- that should say, no nore than
1.25% butterfat, while butterm |k powder may have no | ess
than 4.5% butterfat. Gven this difference, the products
are not interchangeabl e and have different demand and
custoner profiles. Butterml|k powder tends to be
purchased for cake m xes, bakery pre-m xes, while nonfat
dry mlk tends to be purchased as a protein source in
cheese nmaki ng, confectionary, and nutrition purposes.

Select has testified as to the price alignnents
bet ween butterm | k powder and nonfat dry mlk in their
experience as a marketer of both products. They have al so
conducted an analysis of results fromDairy Market News, a
weekly publication of USDA's Ag Marketing Services.

Wiile this serves as an interesting starting point
for data collection in this area, there are inportant
l[imtations to this data. First off, Select's own data is
limted by their sanple size -- by the sanple size of
their transactions. Wile Select's witness did not state
the total production of butter or butterm |k powder, their
data i s nonetheless a single source that, based on
testi nmony, includes sone nonths where no buttermlk is
dried due to the lack of butter churn activity.

Further, while Dairy Market News has its place in
the market as a market information source, it falls well
short of the standards set by the National Dairy Product
Sal es Report as a broad-based, vol une-weighted, and
val i dat ed source of price discovery for butterm |k powder.

Weekly Dairy Market News price ranges are unaudited,
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unwei ghted, and limted to those market participants who
choose to participate in direct conmunications wth USDA
staff conpiling those weekly reports.

There are no reporting standards, such as
restrictions on the fixed price contracts, or
specification details that would differentiate bul k
mlk -- bulk butterm |k powder sold for traditional bakery
utilization versus butterm |k powder with a higher
specification, sold for use in infant forrmula, as Sel ect
noted is their market of choice for their buttermlk
powder .

These comments are not intended to disparage the
Dairy Market News, which provides a good summary of market
status and trends. It is sinply a recognition of the
limtations of this dataset.

Lack of Validated Processing Cost Data.

Ref erences to manufacturing costs for butterm |k
powder, both in previous hearing records and in this
hearing record, have been general at best. Select's
testi nony has referenced a previous estimte dating back
to the 2002 Final Decision that the cost of producing
butterm | k powder is $0.02 higher than the cost of
produci ng nonfat dry mlk. However, for nultiple reasons,
this is not an adequate data point to justify a change in
the Cass IV solids nonfat calculation as a result of this
heari ng.

First, a nore thorough review of the 2002 Fina

Deci sion indicates that the concept of a butterm |k powder
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make cost equal to nonfat dry m |k make cost plus $0.02
was not universally accepted. The Final Decision includes
references to testinony of butterm |k powder processing
costs up to $0.03 higher than nonfat dry m |k processing
costs at the tine.

Further, those references are now nore than
20 years old. Testinony provided by Select's w tness,
Steve Cooper, indicated that there are nmultiple efficiency
| osses associated with drying butterm | k when conpared to
t he process of drying nonfat dry mlk. The first is the
need for additional purge tine, as he stated, as a cl ean
break is needed on those dryers that are processing both
butterm | k powder and nonfat dry mlKk.

In addition, with butterm |k powder having nore
than three tinmes the anount of butterfat as nonfat dry
mlk, M. Cooper noted that the need to run the dryer --
noted the need to run the dryer at a slower speed. This
woul d not -- this not only would result in higher utility
costs, as noted by M. Cooper, which can vary fromregion
to region, with my hone state of California likely on the
hi gher end of that cost spectrum but also would result in
ot her manufacturing costs, such as processing |abor,
increasing on a per-unit basis, as it is spread out over a
smal | er volune of processed m |k solids per hour.

M ni mum Prices and O her Fornul a Consi derati ons.

It should not be ignored that we are setting a
m ni mum price and that the |argest handl er inpacts of

t hese proposals would be felt by manufacturing
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cooperatives that operate Cass |V plants largely for

bal anci ng purposes. These plants play a critical role in
orderly mlk marketing as they unlock the potential for
proprietary manufacturers to purchase m |k as needed for
opti mal manufacturing and marketing efficiencies.

However, the fornulas include no specific accommbdati on
for those bal anci ng costs.

Despite this reality facing CDI and ot her
cooperative nenbers of National MIk, we are stil
col lectively taking a tenpered and bal anced approach when
it cones to adjustnents to the manufacturing mlKk price
formulas. This is intentionally done as we believe that
whil e sonme adjustnent to those calculated mlk prices is
warranted in the near term given the chall enges and cost
structure over the past 15 years, a nore substanti al
adjustnent to all elenments of the fornula, including
Make Al l owances and yields, is best done with a backdrop
of broad-based, industryw de, validated cost and yield
dat a.

Addi tional considerations: Al MIlk Solids Are
Subject to Cass |V Conponent Prices.

Wien mlk is purchased -- or nore appropriately,
when butterfat and solids nonfat is purchased -- for
Class 1V use, the handl er nmust account for all solids
purchased, not just those solids that are ultinmately
converted into butter or nonfat dry mlk. A reasonable
debate on how to properly structure the Class |V conmponent

formula is a fair exercise, particularly if additional
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data i s secured that could provide an updated industryw de
val i dat ed perspective on market prices, manufacturing
costs, or yield changes.

However, clains that the manufacturing of
butterm | k powder represents, quote, "pure profits," end
gquote, since butterm |k powder is not explicitly
referenced in the Cass |V solids nonfat cal cul ati on, as
referenced on at | east one occasion during the exam nation
of Select witnesses, is unfounded in |ight of the fact
that all mlk solids are purchased at the Class |V
conponent pri ce.

Al so, during the redirect of Steve Copper,

Sel ect's counsel posed a question to the witness relating
to the current yield factor of 0.99 in the Cass IV solids
nonfat formula. The question |led the witness to answer
that 1 pound of solids nonfat should be able to produce

1. 02 pounds of nonfat dry m |k since nonfat dry m |k has
certain volume of noisture.

However, it should be noted for the record that
the 0.99 yield factor is not applied to the Cass |V
solids nonfat price, but instead, to the nonfat dry mlKk
price net of the Make Al |l owance. Il n other words, the
forrmul a does not purport to assunme that 1 pound of
Class IV solids nonfat woul d nake 0.99 pounds of nonf at
dry mlk. But instead, that 1 pound of nonfat dry mlk
can be made from 0. 99 pound of solids nonfat.

As stated earlier, a reasonabl e debate about yield

factors is fine, including, if and how to account for
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butterm | k powder in a regulated formula. But | do not
bel i eve Sel ect intended to enter into the record that when
| ooki ng specifically at the production of nonfat dry mlKk,
that it would take 1.02 pounds of solids nonfat to make

1 pound of nonfat dry mlKk.

I n conclusion, National M|k has proposed five
updates to the Federal Order mlk pricing formrmulas for
this hearing, in addition to our -- in addition to our
focused effort to authorize USDA to conduct mandatory
pl ant costs and yield studies. That conprehensive package
was carefully crafted as a bal anced approach, taking into
account the industryw de data that we have, while al so
bei ng m ndful of the industryw de data that we currently
lack. It is the net results of that package rather than
t he indi vidual proposals thenselves that garnered

unani mous support from National MIk's Board of D rectors.

Thank you.
Q Thank you, M. Vandenheuvel
One of the -- one of the issues that you raise in

your Exhibit 237 testinony is that the proposals by Sel ect
| acks sufficient data input; is that fair?

A Yes.

Q And it is true that you on behalf of CD could
have put sone additional data into the record with respect
to just CDI's experiences?

A Correct.

Q Wul d that have sol ved the concerns that you have

and that you have raised in your Exhibit 237, if you and
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even if the rest of just National MIk's nenbers had put
that data into the record?
A. It would have provided a nore robust dataset. It

still would have had limtations inis it truly
representing what's going on industrywide, is it
validated, is it being neasured across the consistent set
of reporting requirenents. So it would not have resol ved
the i ssues that we have, which is why we took the nore
conpr ehensi ve approach that we did to the whol e tenpered
bal anced proposal .

Q And simlar to National MIlk's position with
respect to Make Al l owance, it does not want to get the
nunber wong, and so it's requested its proposals
dependent on and conditioned on a future adoption of a
mandat ory audited cost survey; is that right?

A Correct.

Q And National M|k supports in that request for an
audi ted mandat ory cost survey, that it would al so include
yield data as wel | ?

A. Absol ut el y.

Q And then once we have that conprehensive and
conplete information that is verifiable through the
audited the process, and mandatory, neaning that it woul d
i ncl ude everyone's responses that has reportabl e products,
that would alleviate the concerns that you have raised in
Exhibit 237 with respect to the dataset?

A Yes.

Q Ckay.
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M5. HANCOCK: That's all | have, your Honor. W
make hi m avail abl e for cross-exani nation.
THE COURT: Questions for this witness other than
from AMS?
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Vandenheuvel

A Hel | o.
Q |"'mRyan MItner, | represent Select M Ik
Producers.
Dd -- in preparing your testinony, did you read

all of USDA's discussion of the testinony, the rationale,
and the conclusions fromthe 2002 Final Decision on this
i ssue?

A Read through it. Wuld not |like to be quizzed on
remenbering everything | read. But, yes.

Q Soin--in broad ternms, is it -- is it correct to
state National MIk's position on Proposals 10, 11, and 12
as not appropriate for considerati on because they were not
vetted through a -- what | would classify as an audited
census of yields?

A. | would say in isolation, that would be correct.
In evaluating the proposals individually or as a
collection of three proposals, the |ack of data provided
provi des concern.

You asked about a broader National M|k position.
Qur broader position is that we acknow edge there are

likely valid changes to the yields that woul d make sense,
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but in the absence of that data, decided to approach it
nore holistically in the basket of five proposals we put
forth,

Q And that does bring ne to one of the questions
here. In the basket of five proposals that National Mk
has, do any of them address yield factors at all?

A. Not directly, no.

Q In fact, on page 1 of your statenment, you state
that, "In the absence of broad-based, industryw de data in

the area of product yields, we did not pursue an update to

any of the product yields as part of our conprehensive

package. "

That's -- that's an accurate statenment of Nati onal

M1l k's process on this issue; is that right?
A Yes. During the course of that process, we had

di scussions of yields. | believe we inquired of

Dr. Stephenson whet her his analysis included yield data or

could include yield data. W were not able to devel op

what we thought was an industryw de dataset on yields, and

that led to that statenent in the testinony.
Q And you stated that in the absence of that

conpr ehensi ve census or survey, that you did not think

that CDI's data in particular would resol ve your concerns

about the data that Select has presented, correct?

A Correct.

Q So CDI does not intend to introduce any data on
the farmto-plant shrink of shipnments from your

cooperative, do you?
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A. That's correct.
Q Do you -- do you nmintain that data?
A. W maintain -- yeah, we nmaintain general data on

farm wei ghts and how they conpare to scale weights. W
have the sane limtations that Select w tnesses testified
to. Not every custoner plant provides plant weights. But
for -- for plants that do scale, we have that dataset.

Q For CDI's plants would you be able to do a simlar
analysis to look at the plant side of that equation and
see, for mlk comng into your plants, what the difference
bet ween farm wei ghts and pl ant wei ghts woul d be?

A. A vast majority of the mlk comng into CDI's
plants is fromour own nenbers, so we woul d have cl ear
visibility there. And a little nore difficult to pul
some of the non-nmenber m |k data, but not inpossible.

Q That did | ead to one of the questions | had a
[ittle later, so we'll take it now.

CDI does purchase sonme outside mlk for processing
at its facilities?

A. W have sone |imted bal ancing agreenents with
fell ow cooperatives, and then sone |imted spot purchases
t hr oughout the year.

Q So on page 2 of your statenent where you are
tal ki ng now about, instead of general concerns about
addressing yields now, about the specific proposals Sel ect
has put forth, and in Proposal 10 you state that "Nati onal
M1k has indirectly addressed this potential yield

i nprovenent by proposing a tenpered adjustnent to
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Make Al |l owances."

And | wonder if you could expand on how a tenpered
adj ustnent to Make Al |l owances addresses yield concerns.

A When you are | ooking at the manufactured cl ass
formul as, yield and Make Al |l owances are two sides of the
sane coin. They adjust -- they are adjustnents off of a
product value to ultinmately generate a mlk value. And
that's the ultimte goal here is what is the m |k val ue,
what's the value of mlk sold -- the mlk purchased by
the -- fromthe farm mlk sold by the dairy.

When you | ook at the data that is out there on
Mbke Al l owances, wth all the limtations that we have
tal ked about -- or that | should say on processing costs,
the data all leads to a possible conclusion that costs
have gone up nore substantially than what National MIKk is
pr oposi ng.

There's chall enges in evaluating that data, and we
have -- in discussion of Proposal 7 | went through that in
nore detail as to why there are a nunber of questions
around that data that should be cleared up with a
mandat ory st udy.

But in setting those Make Al |l owances for
Proposal 7, National MIk intentionally took a nore
conservati ve approach, recogni zing that yields, also in
the formula, also valid things to | ook at, we did not have
data. So that and sonme of the questions around the -- the
cost study, the processing cost study we had, led us to a

proposed Make Al |l owance that was nore conservative in
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terns of a change than what we woul d have done if we had
perfect data on yields.

Q So when you say that Make Al l owances and yi el ds
are two sides of the sanme coin, | think what you are
conveying is that increasing the Make Al owance woul d
decrease the resulting price in the formula; simlarly,
adj usting yields upward woul d increase the resulting price
in the formula. |Is that correct?

A That's correct.

Q And so then further what | think you are saying is
that there -- there are certainly argunents from I DFA and
W sconsi n Cheese Makers that the Make All owance
adj ustnents shoul d be greater than those proposed by
National M1k, correct?

A Correct.

Q Whi ch would result in a |lower price fromthe
formula, correct?

A Yes.

Q And that National M| k's approach, to the extent
it results in a higher output price, mght also be
i ncorporating sone upward yi el d adj ustnents.

Does that accurately capture what you are
conveying or trying to convey?

A. Yeah, | think that's a good summary. W' ve got a
m x of science and art in this process. And -- and |
woul d say we nmade judgnent calls in the interest of the
art portion, where the science wasn't there, to

accommodat e t hese consi derations, when our ultinate goal
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and USDA's ultimate goal is to establish a value for the
mlk, with these various |evers being the things they can
pul | .

Q Now, you have -- | think you have explicitly
stated it, | hope |I'"'mnot msstating that -- this -- but
there's an acknow edgenent by National MIk that there are
likely adjustnents to the yields that could be nade to
make the fornulas nore precise; is that correct?

A. | woul d agree.

Q So if that has been acknow edged, if USDA were to
adopt | DFA' s hi gher Make All owances and there were no
adjustnent to yields, that would be -- that would | eave
the fornmulas rather inprecise as to the output nunber,
woul dn't it?

A. It would be an interpretation of the appropriate
changes com ng out of this hearing, different from what
National MIk's nenbership collectively thinks is
appropriate. |I'mchallenged to use the word accurate in
this case. That's the art part rather than the science
part. But it certainly would be an interpretation of the
data different than the way National Mk collectively
sees the information in front of us.

Q So noving on to your comments on Proposal 11. Are
you famliar with the farmto-plant shrink presunptions
that are incorporated into the current fornulas?

A CGeneral |y speaki ng.

Q Wul d you agree that they assune a quarter of a

percent of all solids are |ost, plus an additional
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0. 15 pounds of butterfat per hundredwei ght?

A. Per hundredwei ght of m | k? Yes.

Q Ckay. And so you state that, in the mddle of the
second paragraph addressi ng Proposal 11, Cheslie Stehouwer
noted that over the course of a year, deliveries from
their own nenber farns to their Mchigan facility saw
pl ant wei ghts that on a wei ghted average basis were 0.2%
bel ow reported farm wei ghts?

A Yes.

Q And woul d you agree that that 0.2%is far |ess
than what's presuned in the current fornulas?

A It's 0.20 versus .257?

Q Plus the butterfat adjustnent.

A. Plus the butterfat adjustnent, which that data
didn't have butterfat. That was just | ooking straight
wei ghts. But, vyes.

Q Well, | don't think that's the correct
characterization. They said that they were | ooking at all
the solids fromfarmto-plant, and they -- they -- the
butterfat | osses were consistent with all solids.

A That was a separate statenent. | was just
analyzing the table. But | referenced in the testinony
that you also -- your witness al so nade that statenent,
correct.

Q Are you asking ne to answer a question?

A Nope, |I'msaying that is correct. Sorry.
Q So --
A. Questions go one way, | think.
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Q Ceneral l y.

And you would -- | always feel silly asking people

to acknow edge testinony that's in the record, but --
A. | just say yes.
Q Yeah, you can go ahead and say yes.

Ms. Stehouwer also noted that for the plant as a
whol e, they realized farmto-plant | osses | ess than that
for just Select's farnms.

Do you renenber that testinony?

A | do.
Q You agree with that?

And so as a plant, their tracked recogni zed | osses
woul d be Iess -- we can just -- less than what's in the

presunmed fornula, correct?

A. | woul d agree, based on the testinony.
Q So you also call out a cooperative that had 0. 32%
| osses.
Again, that's still less than what's presuned in

the fornula today, is it not?

A. It's less if you include the butterfat w thout
know ng all the details of that table. It's -- it's --
it's less than the .625 that is accounted for if you
include the butterfat.

Q Does CDI know what the farmto-plant shrink is for
its plants?

A. CDI as an entity knows it, has that data. | don't
have it here with ne today.

Q | f you had called or e-mailed, you could have
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requested that data to have, and CD coul d have presented
that at the hearing, correct?

A Yep. Yes.

Q Yep's fine.

On page 3 you're discussing sone of the
t heoretical and nontheoretical issues wwth a farmthat
produces between 25,000 and 50, 000 pounds per day.

Do any of CDI's producers direct |oad?

A Yes.

Q And that would be an option for the farmyou
descri be here as well, right? They could go to a direct
| oad setup, couldn't they?

A. Yes. | would -- | would argue that in npbst cases
that would be a better option than trying to retrofit a
very old mlk house.

Q And when you say "a better option,"” nuch nore cost
efficient?

A Correct. It has its own downsides as well. Ties
up a tanker for |onger periods of tinme, requires nore CIP
of that tanker than just a tanker used to drive fromdairy
to dairy. So it's not the perfect solution, but it is --
it is an option.

Q What percentage of CDI's farns produce nore than
50, 000 pounds a day?

A | don't -- | don't have that data. What's the
data that | cited?

Q You cited --

A. 99% have at |east 25,000 pounds per day.
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Q | mean, are the majority of your -- your |oads of
mlk are full |oads, single-farmpickups, right?
A. If I had to -- if | had to give a guess, and this

woul d be a rough estimate, in terns of our nunber of
farms, | would say that probably 80% of them are |arger
than 700 cows. But we still have farns in parts of the

state where they are older, smaller farnms, m ght have 600,

500 cows.

In ternms of the percentage of mlk, that's a

much -- it's nore than 80% of the mlk that is produced,

of course, by farns greater than a | oad a day.

Q And when you are trying to figure out and mnim ze

farmto-plant shrink, isn't it really the nunber of

that are single-farmfull |oad pickups rather than the

nunber of farns that may fall into a category that

meani ngf ul ?

I S nobst

A. It is, but we see that even in cases where a dairy

can produce one full |oad or nore per day, we have

occasional partial |oad pickups. Dairy is not a perfect

science. Cows do not produce exactly the sanme anount of

m | k.

So as an exanple, and | see this is not

occasional, this is a conmobn occurrence, a dairy wl|

a tank, on-farmtank, 63, 6400 gallons of mlk. And the

truck conmes in, it can't fit 6400 gallons of mlk,

it will fit 6100 gallons of mlk, and it wll |eave sone
mlk in that tank, and the next truck wll have to pick
t hat up.

TALTY COURT REPORTERS, INC.
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So you try to build full |oads every tinme you can.

W recreate a financial incentive to do so. And even with
that financial incentive to mnimze the nunber of stops,
we have 73 -- so we have, inversely, 27%of our mlk
pi ckups had sone | evel of partial |oad aspect to it.

Q How | ong have you worked for CD now?

A Seven years.

Q Do you have any know edge, generally or
specifically, about the makeup of CDI's nenbership prior

to your hire?

A. Ceneral, not specific.
Q So general ly, would you have expected that there
are nore single-farmfull |oad pickups from your

menber shi p now than in 20007

A Absol utely.

Q And probably the sanme from 20077

A Absol ut el y.

Q Do you know if any National MIk witness wll
of fer additional data points on the issue of farmto-plant
shrink?

A | don't believe any additional w tnesses are
schedul ed on this issue.

Q Now, I want to tal k about the Proposal 12, the
yield for nonfat dry mlKk.

And are you famliar with -- with this page?

A. Looks like a cite |I mght have seen on the web.

Q Ckay. This is -- what | have in ny hand is a
docunent that USDA provided at the beginning of this
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hearing on the table out there, and it's titled
calculating the Class IV price. 1It's posted on USDA' s
website. | don't think it's necessary to put this in as
an exhibit, and quite honestly, I'd only have one copy
because the copies on the table have been exhaust ed.
THE COURT: Anybody have any objections to that -
l"m-- | guess we deemit -- take official notice of it.
MR. MLTNER  Thank you, your Honor.
THE COURT: You did read the title of it in.
MR MLTNER | did. And for the record, the
websi te
www. ans. usda. gov/ sites/defaul t/fil es/ medi a/
cl assi vwor ksheet fi nal . pdf.
THE COURT: And to be clear, | guess if | take
official notice of sonething, |'m supposed to give notice

and see if there's any objections.
Anybody have any objections or want additional
time to consider it?
Seei ng none, official notice is taken of that
docunent. Thank you.
MR. M LTNER  Thank you, your Honor.
BY MR M LTNER
Q So, M. Vandenheuvel, |I'm | ooking at what is
| abel ed as 2 in that docunent where we cal cul ate a nonf at
solids price.
A Uh- huh.
Q And so based on that articulation of USDA' s

formul a, how many pounds of nonfat solids conme froma
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pound of nonfat dry m |l Kk?

A. You asked from-- can you repeat that? How nmany
pounds of nonfat -- sorry.
Q How many pounds of nonfat dry m |k are produced

froma pound of nonfat solids?

A That nunber is not reflected on this sheet.
Q It's not reflected where it says yield?
A That yield says how many pounds of nonfat solids

it takes to make a single pound of nonfat dry mlKk.
Q It doesn't -- to you, you do not interpret that as
.99 pounds of nonfat dry m |k per pound of nonfat solids?
A No.
Q Ckay. Now, you stated that you had read the 2002
Final Decision and its discussion -- well, did you read
t he di scussi on about how the solids contained in

butterm | k were adjusted?

A. In the 2002 deci sion?
Q Correct.
A Yes.

Q Wul d you agree that the value of those solids
that are contained in buttermlk were renoved fromthe
calculation of the Class IV price?

A. They were -- yes, they were not included.

Q And do you recall that the rationale for doing so
was that those solids were of negligible inpact to the
Cass IV price?

A. | believe |I recall seeing those -- that -- those

wor ds used, yes.
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Q And | think |I asked you this when you were on the
stand before. | don't recall the answer.

Does CDI produce butterm | k powder at any of its
facilities?

A Yes.

Q So if the value of the butterm |k solids had been
renmoved fromthe formula, yet CDI is producing buttermlk
powder, what is your raw material cost for that butterm |k
powder ?

A Qur raw material cost is based on the Cass |V
solids nonfat price and the Class IV butterfat price for
the mlk conmponents in that butterm |k powder.

Q And the conponents in the butterm | k powder are
not priced, correct?

A. They are -- repeat that question?

Q The conponents that are in your butterm |k powder
have been excluded fromthe fornula, so they are not
priced, are they?

A. They are -- they are -- we nust buy all solids,
whet her they end up in butter, cream nonfat dry mlk,
butterm | k powder, any mlk protein concentrate, mlKk
protein isolate. Regardless of what we nmake, we have to
pay the Class |V solids nonfat and the Class |V butterfat
price for every pound of solids we use.

Q For every hundredwei ght of mlk, raw mlk received
by a CDI butter/powder plant, how many pounds of nonfat
dry mlk and butterm | k powder cone out the door?

A. | nmean, you are tal king about a mass bal ance type
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of cal culation or nore general? You said for every

1 pound of m | k?

Q For every hundred pounds.
A Hundred pounds of m | k?
Q Yeah.
A Use a rough estimte of 4 pounds of butter and
9 pounds of solids -- of nonfat dry mlk, if you are just

usi ng rough nunbers w thout an Excel nmass bal ance.

Q And butterm | k powder?

A | don't have that information offhand. It's not a
bi g- pi cture nunber | often throw out.

Q So your further criticisns of Proposal 14 about
the price -- establishing or finding data on the price of
butterm | k powder, you are approaching this as if it were
going to be a surveyed product in the NDPSR al nost, aren't
you?

A. Well, what |'mpointing out for Proposal 12 is
that -- is that it's not the same product as nonfat dry
mlk. So in that paper that you handed ne about
calculating the Class IV price, everything refers back to
nonfat dry m K.

What you are proposing, what Select is proposing
in Proposal Nunber 12, is to adjust a nonfat dry mlKk
yi el d based on what is perceived to be happening with
butterm |k powder. So it's not a dry -- nonfat dry mlKk
yield anynore, it's a butterm |k powder yield if
Proposal 12 were accepted.

And so your question about NDPSR, we woul d be --
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CDI woul d be supportive of collecting data on Cass IV
products, including byproducts, butterm |k powder being
one of them And so if that was an opportunity to coll ect
yi el d and manufacturing data on butterm |k powder, we
woul d be supportive of that. And then we woul d have
specific costs and yield data for that product rather than
trying to blend it into a nonfat dry mlk yield and cost.

Q And since you read the 2002 Fi nal Decision, you
woul d agree that USDA went through a simlar yield
adj ustnent for butterm |k powder to renove it fromthe
formula, would you? Do you agree wth that?

A. | recall seeing a description in the Final
Deci si on, yes.

Q Now, with respect to a $0.02 difference between
t he manufacturing costs for nonfat dry mlk and butterm |k
powder, are you -- are you testifying that a $0.02
difference is an inadequate spread?

A. |"mtestifying that 20 years ago there was debate
about whether $0.02 was correct. $0.03 was referenced in
the Final Decision discussion as part of the testinony.
USDA, at that tinme, accepted that a $0.02 difference
sounded reasonable 20 years ago. That may or may not be
t he case today.

At that tine, the overall cost of maki ng nonf at
dry mlk was estimated to be quite snmaller than what it is
today. So there's been changes in the past 20 years.

Q So in 2002, USDA relied upon a USDA dataset to

gauge the value of butterm |k powder, and testinony from
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I ndi vi dual hearing participants to gauge the cost of
turning wet buttermlk into butterm |k powder, correct?

A Correct.

Q Do you believe that was adequate evidence at that
time for USDA to make those concl usi ons?

A. | believe USDA felt it was adequate, and |'m not
here to second guess whet her they thought -- they shoul d
have had nore or less data to nake their ultimte
deci si on.

Q So on yields, you are -- again, the primry
concern is that there's not a conprehensive census or
conprehensi ve survey for the yield nunbers, correct? That
that's National MIk's primary concern about adjusting
yi el ds?

A Correct.

Q And yet National MIk's Make Al |l owance proposals,
even though you want the sane thing, you want to adj ust
t he Make Al |l owances based on the data that you do have,
correct?

A well, we don't have what we would call validated
processi ng cost data, which is what we're seeking. W do
have i ndustryw de, broad-based indications that costs have
gone up since the last reset. And so in ny testinony |
tal k about industryw de, broad-based, and validated data
in sonme cases. Wth yields, we don't have industryw de,
br oad- based, or validated data on sone of these yields.

Q Are you characterizing the data National M|k used

to set its Make All owances as val i dat ed?
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A. The data that -- can you repeat the question?
Q Yeah. The data National MIk relied upon to --
for its proposal on Make All owances, was that data

val i dated, in your opinion?

A There was a host of considerations going into
that. | can speak specifically about CDI and how we
approached Make Allowances. | did that in ny testinony

for Proposal 7. And | used Dr. Stephenson figures for
butter and nonfat dry mlk in that case. | don't believe
it's validated in the sense that there was an active audit
process, but it was industryw de and broad-based enough
that we thought it was worth using as a baseline but
tenpered for all the reasons | have discussed in this
hearing -- or this testinony and in previous testinony.

Q And so in the -- but in the absence of the idea
census that | think everybody wants, it's appropriate and
in CDI's opinion and National MIk to adjust
Make Al l owances in the nost appropriate manner that you
can establish; is that correct?

A. We believe that it is appropriate to nmake
adjustnents to the ultimate price of butterfat and solids
nonfat for Class |V and the appropriate conponents for
Class II1.

We have used Make Al | owance as the adjustnent to
achi eve those prices. As | said earlier, this is as nuch
art as it is science. W believe that the current prices
are overstated based on what has occurred over the |ast 15

years, the current mlk prices are overstated. They need
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to be adjusted. There's data that says they should be
adjusted significantly | ower based on work done by
Dr. Stephenson.

We don't -- we are not willing to propose naking
an adj ustnent of 100% of what that information would show,
but we do think that a change is warranted.

And part of the reason that we are not advocating
for a 100% adjustnent is the yield data we're having that
we woul d very much like to get better information about.

Q Now, Select M|k Producers is not a nenber of
National MIk right now, are they?

A. "Ri ght now' being the operative word. They have
been, but have not during the course of this USDA or
Federal Order exploration project.

Q And so Sel ect was not part of the task force or
committee that hel ped to devel op National MIk's five
proposal s, correct?

A Correct.

Q Now, | think you also said in response to a
gquestion fromyour counsel, that if CDI and all of
National MIk's nenbers were to put data into the record
on yields, it would not resolve your concerns about
adjusting yields. Was that correct?

A Correct.

Q And those sane National M|k nenbers put data into
your committee process or your working group process, to
cone up with a change to Make Al |l owances, correct?

A. That is how sone cooperatives approached it. |
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expl ai ned how CDI approached our support for the National
M| k proposal, but every cooperative had to address it in
their own way. | used industryw de data, Dr. Stephenson,
as | explained in ny earlier testinony.

Q It's -- does it seemincongruous to you at all
that you're willing to take |less than your ideal dataset
to change Make Al |l owances and | ower producer incone, but
you are not willing to address |less than ideal information
on yields that woul d perhaps enhance producer incone?

A. | think that is one interpretation of what we're
doing. | don't believe it's an accurate interpretation.

| believe a nore accurate interpretation of the
br oader scope of what we're doing is we're recogni zi ng we
need better information on everything. W could go try to
propose changes to yields and to Make Al |l owances, but in
all fairness, we actually have nore information on
processi ng costs than we did have on yields at the tine.
W didn't have the benefit of Select's information
presented at this hearing, and so we made a decision to
nove forward with a proposal that addressed nanufacturing
cost al l owances, or Make Al |l owances, but did so in a way
that we thought indirectly accounted for sone of these
ot her things that would of fset a Make Al |l owance

adjustnent. An increase in yields would offset the

i npacts on a -- of a Make All owance increase when it
come -- when you |l ook at the overall m Ik price that
results.

And so we believe, and | continue to believe, that
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we have indirectly accounted for the fact that there are
probably yield adjustnents warranted once we have that
avai l able data. W see this as a step in a |onger process
of having better data and nore robust discussions at
hearings |like this based on validated industryw de
i nformati on on how to appropriately value mlKk.
W are, admttedly, nore art than science. W
would like to get to nore science than art in the future.
But for this proposal today, | would not agree
with the observation that we are ignoring yields. In
fact, we are explicitly addressing yields as a specific
reason why we think a nore tenpered Make Al |l owance is
war r ant ed, even though our coll eagues at | DFA and
W sconsi n Cheese Makers have advocated strongly for their

position that a nore aggressive Make Al |l owance is

war r ant ed.
Q Thanks.
MR MLTNER That's all | have.

THE W TNESS: Thanks.
THE COURT: O f the record.
(An off-the-record discussion took place.)
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q CDI nmakes butter -- Grade AA butter that's
reported to the NDPSR, correct?
A Yes.
Q You do not use whey creamto make that product, do

you?
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A. That's correct.

Q And you don't because the regul ati ons woul dn't
permt it, correct?

A. | believe that's correct.

Q Do you buy whey cream from California cheese
processors?

A. W do not.

MR. ENGLI SH: | ' m done.
THE COURT: GCkay. So no objection to doing |unch.
We'll be back -- let's come back at 1:15.

(Wher eupon, a luncheon break was taken.)

---000- - -
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VWEDNESDAY, SEPTEMBER 20, 2023 - - AFTERNOON SESSI ON
THE COURT: Let's get started. On the record.
Let's continue with this witness. W had finished
M. English, | think. Anyone before AMS have questions
for this wtness?
Seei ng none, your w tness, AMNS.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.
Q Just have a couple of questions.
| know you nentioned in cross-exam nation that CDI
doesn't have data to put on the record in regards to your
own plant farmto-plant shrink?

A. Correct.

Q "' mwondering if you could still just talk a
l[ittle bit about, | don't know, its prevalence. |'m--
does it still occur? You m ght not have data to put on

there, but do you --

A So we -- we don't -- we don't ook at it as a --
as a regul ar course of business froma percentage basis.
What we do is -- is -- whether it's with our custoners or
in the mlk comng into our own plants, we do eval uate
ot her variances between the farmticket and what the plant
scale is, and we see variances on virtually every | oad.
It'd be a very, very rare circunstance where you would
have exactly the sane anount of m |k neasured at the farm

and at the plant.
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Wthin 250 pounds, plus or mnus, we -- you know,
t he pluses equal out the m nuses or, you know, it's close
enough. Wen it gets outside of that range, you start to
take a look at it and see. You know, what we do is we'l]l
anal yze, is there sone reason to believe -- the farm
weight is the truth that we operate under, but is there
sone reason to believe there m ght have been a probl em
with the neasurenent at the plant? | nean, starting with
the plant, and then a neasurenent at the farm And we
just l ook at both ends of the spectrum

And things can happen. At the plant, maybe you --
you know, not all four tires are on the scale perfectly,
and so you will have a variance there.

At the farm maybe that dipstick, you know, wasn't
easy to read or nmaybe the chart, they noved fromone |ine
to the other.

So it's certainly sonething that our nenber
payroll teamregularly | ooks at as they reconcil e any

differences that are nore than the 250 pounds. But |

don't -- - you know, offhand I don't have information as
to where we would fall in the 0.25% spectrum
Q But you do have a threshold, and you investigate

the outliers, basically?

A. That's right.

Q Ckay. And you tal ked about, alittle bit -- I'm
on page 4 under Incentives and Decentives (sic). And you
say under the first paragraph, Elimnation of the

accounting for farmto-plant shrink, as proposed, would
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pl ace an added cost on the cooperative or other buyers of
mlk, while the ability to inprove the farmto-pl ant
shrink is firmy in the hands of the producer.

Just wondering if you could el aborate on that a
little nore. And also curious is, does the hauler fit
into this equation sonewhere that isn't discussed?

A. Wll, 1'lIl start with the second part. The hauler
is an inportant part of the process, and we place a | ot of
faith as an industry into that hauler's ability to
properly neasure the mlk at the farm to properly take a
vial, two-ounce vial of mlk for, you know, sanpling and
conposition testing. So they play a role.

In terms of this specific farmto-plant | oss, nost
of the neasures that were discussed in Select's testinony
and nost of the measures that we see in our own situation
that would alleviate or mtigate against sone of that
shrink are things that the farmcan do on their side.

Sonme of those are structural. They can build full | oads
on the farmand mnimze the amount of transfers and
transfer hoses that Select testified on. But some of it
is frankly passing the -- or absorbing on the farm sone of
t hat shri nk.

You think about a scale dairy. The reason a scale
nmeasur enment versus a, you know, dipstick neasurenent or
site tube neasurenent on the farmtank, the reason the
scale wll have less shrink is because you are neasuring
the mlk further along in the supply chain. You are not

nmeasuring it in the farmtank. Now you are neasuring it
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once it is already | oaded. So you have taken any shrink
between the farmtank and the truck, and you have put that
on the farmer. They are not going to get paid based on
what's in the tank on the farm they are going to get paid
based on what's in the truck.

So the disincentives and incentives that |
reference there are, you know, the cost of if you
el imnate any accounting for farmto-plant shrink, the
cost of anyone buying mlk -- and granted, we are
farnmer-owned, so kind of got two hats, we're the farner
and we're the cooperative -- but just |ooking as a buyer
of mlk, that's now saying, if there's no accounting for
shrink, you are going to pay as if 100% of the mlIk in the
farmtank is there.

Sonme of the things that the farmer could do, and
sone of our nenbers do with the scale, they're voluntarily
t aki ng sone of that shrink on their own part, but it is a
bit of a perverse incentive. Because, you know, if you
get rid of the shrink factor, they are going to get paid
as if it is all ending up on a truck. Wy wouldn't they
measure it at the farmtank? Wy would they take the
proactive step of neasuring on a scale? The scale is
of ten done out of conveni ence, not to inpact the shrink.
But that was what | was alluding to there.

Some of the levers to pull are not at the plant
level. We can incentivize it, as CDI does, we incentivize
buil ding full |oads, and | guess we could create

requi rements to neasure by scale weight. But absent a
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mandate |ike that, there's not really a direct incentive
for the farmto do it.
Q Ckay. And then on Proposal 12, | think through
the cross fromM. MIltner what | gathered fromthat is
CDI is not opposed to including butterml|k powder, just
that if it would be done in the future, it needs to be
done on a nore conprehensive set of data?
A. W think that it's a -- it's a bigger issue than a

nmere change in the yield factor. Butterm |k powder is not

nonfat dry mlk. And so | think a discussion, when we

have industrywi de data to evaluate, is should we treat it

as if it's just an add-on to nonfat dry mlk, or nmaybe
nore appropriately should we treat it like we treat dry
whey in the Cass IIl formula, with its own yields, its

own product costs, and its own manufacturing cost.

So | think you -- what we are open to and believe

is an appropriate conversation is, is what is that

structure -- as our ultinmate goal is to determ ne a val ue

of mlKk. But what is that structure that makes sense, and

then what are the factors going into that structure that
makes sense?

But | think our position is at this point, a
sinple tweaking of the yield factor to nonfat dry mlKk,
separate product with its own cost and its own price

di scovery mechanism we did not believe it was adequate

data to support that change in light of all other things I

testified about.

Q Ckay. On page 6 you tal k about, under the header
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"M ni mum Prices and Ot her Formula Considerations,” you
tal k about how the | argest inpacts of these proposals
woul d be felt by manufacturing co-ops that operate
Cass IV plants largely for bal anci ng.

And |I'mjust wondering if you could expand on that
alittle nore. | don't think anyone's asked you a
guestion on that piece.

A Well, looking at the -- the results of these
changes as presented by Sel ect, going off of nenory, which
is alittle dangerous, but | believe the Cass IV inpact
woul d have been sonewhere around $0. 42, $0.43 per
hundr edwei ght increase in the Class |V price between
| argely Proposal 10 and 12 -- | think | have those
right -- the farmto-plant shrink and the Cass IV solids
nonfat shrink would collectively raise the price by
$0. 40-sonme-odd cents. The Class Ill inpact was sonet hi ng
significantly less. It would be sonewhere in the teens,
10, 15, $0.17, sonething like that.

So a larger inmpact on Class |V prices. This is an
increase -- this would be an increase to the Cass |V
price, at the sane tinme that we're tal king about a
Make Al l owance adjustnent that would decrease the Cass IV
price. But taken on its own, this would be an increase on
Class IV prices.

And predom nantly across the country, Class IV is
managed by farner-owned cooperatives, and it's -- while |
won't say its exclusive use in the narketplace, but a very

significant use is for bal anci ng purposes. Those plants
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are not always run at optimal efficiencies. And I tal ked

in ny previous testinony about sonme of the swi ng, seasonal
swi ng, that we see at CDI about 25%swing in mlKk vol unes

comng to our plants in the spring versus the fall. W're
not here seeking an adjustnent for bal anci ng costs.

But what this -- this was intended to -- what this
was intended to at least include as a reference in the
record is that -- | tal ked about earlier art and science.
Part of the art here is that you are not going to capture
every single elenent. You are not going to follow every
nol ecul e of mlk through the system And we woul d believe
that in sone cases, that's okay, because there's other
factors that are |l ess easy to quantify, but they're
i mportant factors nonetheless. And in this case the fact
that it's Cass IV, it's farner-owned assets largely, it's
bal anci ng assets, we think that that adds sone reason for
why fine tuning this thing at this point in the gane with
| ess than ideal data has validity.

Q Ckay. | think you sort of answered this question
but I'lIl kind of pose it anyways in case you want to
el abor at e.

| think what | heard fromyou is when -- and ny
guestion is -- ny previous question about whether you
oppose the use of -- the inclusion of butterm |k powder at
this point or not, and I recollect what your answer was
that -- fromthat.

So the original question was, can you speak to

whet her or not the formulas should consider every product,
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for exanple, that could be made fromm |k going into
G ass |1V?

And | think through your other answer | kind of
heard, if we're going to | ook at other products, we should
do it in the realmof dry whey where there's a separate
ki nd of calculation and yield and nmake applicable to that
pr oduct .

Wul d that be kind of an accurate depiction and --

A. W -- yeah. | nean, not having a proposal that's
structured like that to look at, it's alittle bit nore
theoretical. But -- but, yeah, you know.

The sel ection of which products to use in
determning a mninmum price calculation is not an easy
one. W have spent a lot of tine at this hearing talking
about should it include this product or that product,
shoul d we divide out the products, should we have only a
singular product. And so there's not one cut and dry
answer that -- that answers all those issues.

But -- but we certainly believe that at this
poi nt, previous determ nations by the Departnent that
butterm | k should not have its own factor in this formula,
that the marketplace -- market price and cost data did not
warrant having a Class |V formula that included sonething
ot her than butter and nonfat dry mlk, we think that
that's appropriate at this juncture.

W won't acknow edge -- we won't state that that's
al ways going to be the case. W want to collect nore

data. W have an interest in -- in these fornul as
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representing the best available informati on and the best
avai |l abl e assunptions going into that.

But at this point in history, we believe that the
appropriate approach is to nmake nore nodest adjustnents to
t he Make Al l owance, to make no adjustnents to the yield in
light of the fact that we're naking sone of those -- you
know, we're injecting sone conservatisminto the
Make Al l owance, and build better data for a |long-term
i nprovenent to the structure.

M5. TAYLOR: Ckay. That's it from AVMS. Thanks.

THE COURT: Redirect.

REDI RECT EXAM NATI ON
BY Ms. HANCOCK:

Q M . Vandenheuvel, thank you so nuch for your tine.

You previously tal ked about, on page 6 of your
testinmony, the nonfat dry mlk yield versus the solids
nonfat yield. |'mwondering if you have anything to
update us on that section of your testinony.

A. | do. And M. MItner provided a docunent, which
we went through during his cross-exam nation of ne. And |
wi |l say, you |look at these fornmulas in Federal Order
regul ati ons enough, you will be hunbled at one point or
anot her.

So | would Iike to correct -- correct previous
coments. And frankly, that section starting on page 6
and into page 7, it is true that out of a pound of solids
nonfat, you will make nore than 1 pound of nonfat dry

m K.
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The reason for a .99 instead of a nunber | arger
than 1, to factor in the noisture, is not because you're
| ooking at it the other way, which is what | had indicated
in previous testinony. The reason is because not all of
the solids nonfat in a hundredweight of mlk is available
to be turned into nonfat dry mlk. About 5% of the solids
nonfat ends up in the cream when you are separating the
cream and the skim

We have had a | ot of discussion about the solids,
the solids nonfat that are in that creamthat turn into
butterm | k eventually, whether that should be part of
this. And | won't -- it doesn't -- none of this changes
nmy testinony and CDI's position on that issue.

But it -- | wanted to correct the record that the
.99 is not because of what | had stated earlier that
sonehow it was the pounds of solid nonfat needing to nmake
butter. It was -- it is, instead, a reflection of the
fact that not all solids nonfat are available to be turned
into nonfat dry m K.

So | guess the only correction to prior testinony
in there that woul d have been warranted as opposed to
| anguage in ny testinony is .99 is not USDA's way in this
forrmul a of saying that 1 pound of solids nonfat nakes |ess
than 1 pound of nonfat dry mlk. Instead, it's saying
1 pound of solid nonfat in raw mlk fromthe farmturns
into .99 pounds of nonfat dry mlk, because there is a
portion of that solids nonfat that ends up in the cream

and is, therefore, not available to be converted into
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Q Thank you for that. | appreciate your insurance
t hat we have an accurate record.
M5. HANCOCK:  Your Honor, | don't know if that
opens up any further exam nation.
THE COURT: | think M. MItner has a question.
O nore than one.
THE W TNESS:. Five?
THE COURT: Not critical at all. | don't know
what that |ooks |like on the transcript.
MR MLTNER | don't knowthat I'Il limt it to
five, but I'll limt it to as few as | can nanage.
RECROSS- EXAM NATI ON
BY MR M LTNER
Q So, M. Vandenheuvel, | appreciate you checking on

USDA' s assunption that sonme solids don't nake it to nonfat

dry milk.

And | think that's what you testified to just now,

is that correct?
A. Correct.

Q So sonme of those solids are incorporated in what
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Is right now a farmto-plant shrink assunption, correct?

A Correct.

Q And then sone of those solids are, as USDA
expl ained in the 2002 Final Decision, captured in
butterm |k, correct?

A Correct.

Q Now, if those solids, including those for
butterm |k, are not included in this yield factor, does
t hat change your statenent that CDI and other butter
manuf acturers pay for the solids that end up in their
butterm| k?

A. My answer is unchanged. Every pound of solids

that cone in our front door is paid for.

2023

What you are referencing, if |I'munderstanding the

question, is how USDA is determ ning that price, and that

that price is, in your opinion, artificially |ower because

they are not accounting for butterm |k powder val ue or

butterm |k value. But it would be -- we do not accept the

prem se that we don't pay for those solids, because we
account for every pound of solids nonfat, every pound of
butterfat that is received at our plants, and pay
according to the Federal Order price.

Q Wuld it then be correct to say that while you
account for all the solids and they all end up in

products, USDA' s formulas assune that you're receiving a

| oner nunber of solids, |lower quantity of solids than what

you are actually accounting for?

A. They -- USDA's fornula doesn't have any bearing on
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t he nunber of solids that we're receiving at the plant.
They are establishing a value, a price per pound of
butterfat and solid nonfat. There's a nethodol ogy of
calculating that. But once that is an announced price,

100% of the solids, whether they end up in butter, nonfat

2023

dry mlk, mlk protein concentrate, butter/powder, or down

the drain, we nust pay for 100% of those.

MR. M LTNER  Thank you.

THE W TNESS: Thanks.

M5. HANCOCK: Your Honor, at this tinme we woul d
nove for adm ssion of Exhibit 237.

THE COURT: (bjections?

Seei ng none, Exhibit 237 is admtted into the

record.

(Exhi bit Nunmber 237 was received into

evi dence.)

M5. HANCOCK: At this tine we'll call Sara
Dorland. And we'll just need a nonent to get her conputer
set up.

THE COURT: Very well.

Of the record.

(An off-the-record discussion took place.)

THE COURT: On the record.

In an off-the-record discussion, we |abeled the
next four exhibits, 238, 239, and 240, and 241.

Marked for identification 238 is Exhibit NWF- 32,
which is this witness Dorl and's, basically, statenent,

narrative testinmony with some charts.
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Mar ked 239 for identification is NVWPF-32A, the A

doesn't appear in the hard copies distributed, but it is
so marked as 32A on the website. This is basically a
spreadsheet that's marked 239 for identification.

We have an oversized exhibit, which, again, was

2023

not marked with a B on the handout, but is NMPF-32B on the

web page. It is oversized. It will be marked for
i dentification 240.

And then we have what has been marked in the top

ri ght-hand corner as Exhibit NMPF-103, that will be marked

as Exhibit 241 for identification.
(Exhibit Nunbers 238, 239, 240, and 241, were
mar ked for identification.)
THE COURT: M. Dorland, wel cone. Raise your
ri ght hand, please.
SARA DORLAND,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, Ms. Dorl and.
|'"d like to start by having you state and spell

your nane for the record.

A. Sur e. First nane is Sara, S-A-R-A. Last nane is

Dorl and, D-O R-L-A-N-D.
Q And what is your business address?

A. | have to | ook at that.
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of National MIlk; is that right?

A. That is correct.

Har vard Busi ness School. | think that pretty well

t her e.

1999 with a dairy co-op in the Pacific Northwest,

wor ki ng with custoners. Along the way, dealt with

quite a bit there.

360 East Avenue, Nunber 300, Ketchum | daho.

an overview of your education and professional background.
A. Sure. So ny education, | graduated fromthe

Uni versity of Washi ngton Busi ness School. | received ny

Master's of Business Adm nistration, or MBA, from Seattle

University. | did a certificate programon strategic

st udi es under Professor Mchael Porter at Harvard --

Professionally, | actually started in dairy in

Darigold. | was there for about ten years. Half that
time | was in charge of the finance and accounting for
their ingredients division, so understandi ng budgets,
pl ant accounting, all sorts of fun things |ike that.

And t hen about hal fway through ny tenure, |
switched to managing their entire risk nmanagenent program

So that was everything fromfarmprograns, all the way to

producer payroll, equity, kind of -- you nane it, |

In 2009, | started ny conpany, Ceres Dairy Risk
Managenent, LLC. Since that tine | worked with dairy

Q Ckay. And you are here to testify today on behal f

Q |"d like to start by asking you to provide us with

that, and there's a fewother little certificates here and
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producers, cooperatives, processors, consuner products
conpani es, pretty much everybody in the dairy supply
chai n, hel ping them understand nmarkets, risk managenent,
m | k procurenent, pretty nmuch -- Federal Orders to the
degree that they have got questions about regul ation,
things of that nature. So | have helped with that.

Wote an industry paper comm ssioned by, | think
it was the U S. Dairy Export Council on Dodd-Frank and the
inpact to dairy derivatives and the nmarkets that we
oper ate under today.

| have done sone trade mssions with the Dairy
Export Council to China and South Korea. | did a reverse
trade m ssion in San Francisco. And then have had a
vari ety of speaki ng engagenents, papers, things of that
nature, over the |last 20-sone years.

Q Ckay. And throughout the course of your
pr of essi onal career you have worked in m |k pricing,
procurenent, and risk managenent, in all those rol es that
we were just tal king about?

A That's correct.

M5. HANCOCK:  Your Honor, we woul d offer
Ms. Dorland as an expert in mlk pricing, mlk
procurenent, and risk managenent.

THE COURT: No objections?

Yes. | find that she is qualified to testify as
an expert w tness on those subjects.

BY M5. HANCOCK:
Q Ckay. And you're prepared with a presentation
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and that offers nmaybe an executive summary and di scussion
of the nore robust details that you have included in
Exhi bit 238, your witten testinony; is that right?

A. Correct. | was just going to read the
introduction fromthe witten and then switch over to the
presentation, if that works.

Q Yeah. And the presentation is what we have nmarked
as Exhibit 241; is that right?

A | believe so.

Q Ckay. | just say that just so our record is very
clear of the two docunents that we're | ooking at together.

Wul d you pl ease proceed with your introduction,
and then, and then we'll take your presentation as it
goes.

A Sur e.

My nane is Sara Dorland. M business address is

360 East Avenue, Nunmber 300, Ketchum Idaho. | run Ceres
Dai ry Ri sk Managenent, LLC, which advises dairy industry
clients --

Q |'"'mso sorry, Ms. Dorland, | forgot to rem nd you

So you speak very fast normally. So even when you are
just talking, if you could just be m ndful of your speed.
But it's especially true when it cones to when you are
readi ng, too.

A. Yes. | have had a couple of cups of coffee, so
"1l sl ow down.

Q Li ke to 50%

A. Ckay. Since 2009, | have provided consulting
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servi ces throughout the U S. dairy supply chain, working
with dairy producers and nulti-national corporations,
advi sing on topics ranging fromfederal and state m |k
mar keting orders, markets, risk managenent, procurenent
and finance. | have attached ny CV here, Dorl and
Exhi bit 1.

Today |I'mtestifying to support returning to the
hi gher-of the Advanced Class IIl or Cass IV skimmlk

price to establish the Advanced O ass | skimprice,

2023

Proposal 13. | have reviewed and anal yzed data related to

the current cal cul ation versus the proposed Cass | skim

m |k price nethodol ogi es, and the inpact on producers,
processors, and retailers regarding m |k pricing,

depool i ng, and risk managenent.

The data | have been able to review indi cates that

the higher-of the Cass Ill or IV skimpricing schene
(higher-of) is nore effective conpared to the current

average-of the Cass Ill and IV skimplus $0.74 a

hundr edwei ght prici ng net hodol ogy (average-of) for several

reasons, including: One, it transmts market signals in
real time; two, it doesn't detract from C ass | hedgi ng;
three, it avoids the unnecessary conplication of

rei mbursenments that could di sadvantage small to m dsize

dairy producers and further distort price signals; and

four, it is designed to work within the current Federa

MIk Marketing Order (FMMO pricing, and avoid pitfalls of

prol onged periods of depooling that can cause disorderly

mar ket i ng.
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| have al so revi ewed ot her proposals, including
Proposal s 14, 15, 16, 17, and 18, that seek to replace the
current average-of with the higher-of the announced
Class Ill or IVmIk price, or Class Ill plus a
differential or elimnation of advanced pri cing.
Unfortunately, these price alternatives do not inprove
upon the current average-of price with each having
i di osyncrasies falling well short of the higher-of
achi evenents and the FMMO obj ecti ves.

Q Ckay. And | think at this point we are going to
turn to your presentation in Exhibit 241; is that right?

A That's correct.

Q And we're going to do our best -- for the audience
who is |istening and watching, we're going to do our best
to kind of track your witten statenent in Exhibit 238
with the summary that you are providing in 241. So we'll
stop along the way, and | think hopefully this will result
in us not talking too fast, too.

Ckay. Want to kick us off? You are on slide 1
now i n Exhibit 2417

A Sur e.

Eval uati ng the proposal s agai nst the FMVD - -

(Court Reporter clarification.)

(An off-the-record discussion took place.)

THE COURT: Back on the record.

THE W TNESS: Eval uating the proposal s agai nst the
FMMO pur pose.

The FMMO cl assified pricing system has the
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preci sion of a Swi ss watch novenent. It is intricate, but
that conplication is necessary to regulate a diverse
system of dairy producers, processors, and consuners to
avoi d market disruption events caused by disorderly

mar keting. Tinmes are changing, markets are noving faster,
and dairies are consolidating and are different fromtheir
predecessors in size and scope.

Fast approaching its hundredth anniversary, the
FMMO system has wi t nessed extraordi nary change, but the
nost basic justifications for that system persist today.
The FMMO obj ectives are net by encouragi ng pool
participation and using mninmum and cl assified prices.

Q And then on the right-hand side you have
justifications for the FMMO system

Do you want to cover that side as well?

A Sur e.

MIk is highly perishable. There is no distinct
harvest or season conpared to field crops. Production and
demand have noti ceabl e seasonal patterns. Fluid mlk
demand is nore inelastic relative to other dairy products.
Excess m |k nust nove to | onger shelf |ife products |ike
nonfat dry (NDM, cheese, butter, yogurt, etcetera. The
dairy industry has high fixed costs fromfarns to
processing facilities.

And the source of this was a Congressional
Research Service report that was updated June 15th of | ast
year .

Q Ckay. And this is just a backdrop agai nst which
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you were | ooking at and eval uati ng whet her the different
systenms we're going to talk about today match up with the
goals of the Federal M Ik Marketing Order systenf

A. Correct. While we | ook at nodernization in dairy,
a lot of the things that justified the systema hundred
years ago still persist today because it's based in
nat ure.

Q Okay. And | know that everybody likes to sinplify
t hi ngs as nuch as possi bl e.

Do you think that it's -- this is a systemthat
can be sinplified even further than what it is now?

A. We're going to conpronm se sonething, and in doing
so, it could be sonmething that's pretty significant.

When we start | ooking at making nodifications to
this system I|ike today we're tal king about what the --
how the Class | price should function, when we | ook at
that, changes to the Class | price don't stay within --
contained within changes to the Cass | price, because
it's a systemor a network. Like the Swi ss watch anal ogy,
it has a way of mgrating through the entire system So a
change here can actually inpact what happens in Cass II,
11, and IV products, well beyond what any of the
di scussi ons today m ght contenplate, but, in fact,
sonet hing that's profound about this network.

Q Ckay.
A. On slide 2, the Class | primacy is vital to the
FMMO system function. A higher Class | mlk price

relative to other mlk -- other class prices sends signals
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t hr oughout the market to nove mlk to and from surplus and
deficit regions to ensure adequate fluid mlk supplies for
the market. It acts as a governor or control.

Class | primacy is necessary to support the
current FMMO system desi gn and reduce instances of
di sorderly marketing. Wen depooling is allowed to
persist, nore than one price exists in the pool, creating
an incentive for supply plants to disassociate fromthe
order affecting Cass | handlers and dairy producers.

Al though C ass | use has declined due to rising
m | k production and | ower per capita consunption of
bottled mlk, Cass |I's ability to attract mlk to the
pool, one of its primary purposes, remains intact.

And on the right side of the slide, it's just one
of the charts that | placed in the earlier report, where
it tracks from 2000 all the way through | ast year, and the
percentage of mlk that's been pool ed on the order,
according to AMS.

Q So one of the questions -- we mght tal k about
this in further detail, but one of the questions that's
conme up is, what does it nean to you to have a disorderly
mar ket condition?

A. Di sorderly markets, if we look at it froma
tradi ng perspective, that nmeans that we have sudden bursts
of unexplained volatility. Markets change, things happen,
but there's not necessarily sone event that we can tie it
to. There's no -- no -- nothing happening.

That has sonme translation into the FMMO system
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specifically when we | ook at things |ike depooling. Wile
that is a part of our systemand can be codified
differently by the various FMMOs, it's sonething that

hi storically has been contained until the market can
self-calibrate and the Class | can resune its top spot.
Depool i ng can exi st.

What we've found since 2019 is it can persist in
perpetuity because there's no guarantee that the average
of the two manufacturing classes will actually exceed any
one of those prices over tine, and that can create a
little bit of chaos and di sorder, which has inplications
for all classes of mlk, not just Cass |I.

Q Ckay. \When you say that you can codify it within
the orders, are you referring to each order having the
ability to nake its own pooling and depooling regul ati ons
as to when -- when plants can pool or depool?

A That's correct. So when we | ook at how the orders
wor k, one function is the price that we're tal ki ng about
t oday, but each of those orders also has rules as it
relates to diversions and qualifications, and those vary
across the system making it either strict and difficult
to depool, or where maybe we have got nore manufacturing
mlk, it's alittle bit nore | ax and easier to pool and
depool at any given tine.

Q Do you believe that depooling by itself is a
di sorderly market condition?

A. | wouldn't necessarily say -- depooling, when it's

contained to a nunber of nonths, we can see that com ng,
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we understand it. Wen it suddenly happens for prol onged
periods of tinme, that can be nore disruptive. Suddenly a
bottling plant may have to conpete with an international
buyer of mlk powder for mlk. That wasn't really what

t he system was conceived to do, and that can create sone
di sorder.

Q Ckay. So if I'munderstanding you correctly, in
i sol ation, depooling can provide sonewhat of a relief
val ve for short-termconditions, but if it seens to
persist, then that can result in disorderly market
condi tions?

A That is correct.

Q And that's sone of what you said that you have
observed since 2019 in the market itself?

A That's correct.

Q And can you el aborate on that?

A. Well, one thing that | have spent ny career doing
is trying to work with dairy producers to help them
understand ri sk managenent, why it's valuable, what it can
do if done in conjunction with buying feed, nmanaging
margins. It -- it ensures that they buffer their business
fromoutside externalities that they can't control.

In 2020, and again in |ast year, what we did see
is, through periods of prolonged depooling, the fol ks that
did the right thing were actually penali zed.

So typically what we expect to see when we do risk
managenent on mlk is, you know, a drop in the mlk price

could result in a futures gain, and on the sane side, an
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increase mght result in a lower mlk price. And those
two things offset.

In depooling, losses in futures aren't necessarily
offset by gains on mlk. It just vanishes fromthe
system so the farm has a conpoundi ng | oss.

Q And when you are tal king about the effect in the
utilization of risk managenent tools, you are not saying
t hat disorderly market conditions are only neasured by how
it affects risk nmanagenent, are you?

A No. But that's one of the effects that we tend to
see. It also can drive conpetition. It can create issues
for dairy producers where they just choose to exit the
system conpl etel y.

Q Ckay.

A. The next slide was to di scuss what the average- of
was to acconplish. The objectives: One, the difference
woul d be shared equal |y between dairy producers and
processors over tine; two, nore stable Class | mlk prices
could slow bottled m |k per capita consunption | osses; and
three, dairy producers and processors have access to
Cass | risk managenent.

And on the right side it's just a depiction of
sone of the data provided in sonme of those | arger
spreadsheets. |It's just showing the price change in
three -- price change in Class | mlk adjusted to
3.25% butterfat, and the retail change in the whole mlk
price reported by the USDA.

And what we can see is the change in the Cass |
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price is not necessarily reflected on the shelf to
consuners. And that's inportant because a | ot of the

di scussi on about the average-of, or proposals |like that,
they are | ooking specifically at not only risk nmanagenent,
but the cause and effect wth what it could do for

| aunchi ng new products, increasing consuner demand, or

sl owi ng | osses.

And that -- this is just quickly show ng that that
doesn't -- the change in our Class | price doesn't
necessarily fully translate to the retail shelf for
consuners.

Q Ckay. And so the orange line on your slide 3,
that's the retail market showing that there is sone
novenent, but nowhere near the extrenme spikes that we're

seeing as the Class | price changes?

A. That's correct.
Q Ckay.
A. Slide 4, when the differences are out of sync with

the market, it penalizes dairy producers.

An anal ogy for the average-of versus the
hi gher-of, in 2022, Dallas, Texas had an average
tenperature of 68.2 degrees Farenheit, according to the
Nat i onal Cceani ¢ and At nospheric Adm nistration. |f
contractors built honmes for the annual average
tenperature, it could be catastrophic for the city when
| ow tenperatures reach 45.8 degrees Farenheit or high
tenperatures top 91.8 degrees Farenheit.

Q "' mgoing to pause you right there.
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A Yes.
Q So you are reading it, and | think when you read
it, sonetinmes we kind of can | ose the nessage.

So you are just, at this point, providing an
exanpl e of a contractor building a house in Texas and
creating a thernostat that can address the tenperature
ranges in Dallas, as an exanple, to replicate what we're
tal ki ng about when we do the average-of for the mlk
prices?

A. That's correct. Yes. Basically, averages are

inportant. They help us sinplify very conplicated topics,

but you have to recognize the Iimtation of averages.

If we built homes in Texas for the average

tenperature, and didn't put insulation in them that hone

woul d be rather unconfortable in the winter and pretty

2023

unconfortable in the summer. And that's really what we're

|l ooking at it is it doesn't -- averages don't deal with or

addr ess extrenes.
Q Ckay.

A. That exanple, |like the average-of, highlights the

flaw of averages. Plans based on assunptions about

average conditions usually go w ong.

And that was fromthe Harvard Busi ness Revi ew, The

Fl aw of Averages, an article published in Novenber of
2002.
This formula limtation resulted in dairy

producers forfeiting nore higher-of to the average- of

benefit conpared to processors' contributions, contrary to
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t he assunption, and nost notably, during periods of
greater volatility or demand resulting in distorted narket
signals that may have worsened rather than alleviated
suppl y/ demand i nbal ances in the fluid mlk market.

Sinply, average-of based fornulas that anchor the
calculation to the higher-of skimprice have an inferior
performnce as they can only conmuni cate what happened in
past periods, not what is happening today by -- and
failing to account for extrenes.

And then on the right side is just, again, it's
a -- one of the charts that was presented as an exhibit.

It just details the observations on the differences

bet ween t he hi gher-of and the average-of from January 2000
t hrough August 2017. Even at that tine, it indicated that
there could be periods where, to the point that Peter

made, that difference could be nore than $1.48.

Q So then you are just neasuring, in that first
colum, which is zero to $0.35, you have, | don't know, 64
or 65 observations, sonmewhere in there?

A That's correct.

Q Ckay. And so you are just charting the nunber of
i ncidents when it |anded wthin each one of those ranges?

A Correct.

And that's the challenge, is when we | ook at
t hese, we have a high instance of things where, you know,
averages wll work. It's those extrene points, that's the
part where people get hurt, people go out of business,

costs increase when we're in those extrenes, and that's
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typically what we are | ooking to nmanage agai nst.

Past performance is no guarantee of future
outconmes. A review of the average-of results since
i mpl ement ati on, May 2019 through June 2023, exposed t hat
the primary assunption was invalid, that the status quo
woul d prevail in future years. Instead, underlying market
conditions changed, altering the -- let's see -- altering
aver age-of dairy producer and processor contribution
out cone because the higher-of versus the average- of
benefit exceeded the codified $0.74 a hundredwei ght
hi stori cal average.

Bet ween May 2019 and June 2023, the nean increased
from $0. 74 a hundredwei ght to $1.26, and the standard
devi ati on was $1. 375 cents, reflecting a significant
spread.

Aver age-of formulas have limted ability to inform
t he market about the future Cass IIl and IV skimmlk
price rel ationshi ps, neaning that the January 2000 to
August 2017 average-of and hi gher-of difference woul d not
properly reflect the future w thout an understandi ng of
t he underlying market drivers of Cass IlIl and Cass |V
skim prices that could cause prices to change over tine.

Finally, that is not isolated to 2007 and 2017
period. It wll repeat as averages of mlIk prices wll
underesti mate the potential for extrene events. That
could be detrinental to dairy producers and processors.

So simlar to the previous right-side chart, this

is just calculating the observations, again, since the
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i npl enentati on of the average-of price through June of
this year.

Slide 6, no mechanismrelates Class Ill and
Cass IV skimmlk. Sonme aspects of the FMMO formul as
have predictive validity. For instance, with a high
degree of certainty, the daily spot CME butter price
i nforns market participants about the National Dairy
Product Sal es Report (NDPSR) butter price and, ultinmately,
the Cass IIl and IV butterfat val ues.

Mar ket participants can rely on the rel ationship
bet ween the price series for evaluation, risk managenent,
buy-sel |l decisions, etcetera. The sane applies to
products |ike cheese, whey, and nonfat dry mlk (NDM and
their inpact on Cass IIl and IV m |k prices because the
FMMO end product pricing and classified price forml as,
wel | defined rel ati onshi ps exi st.

The interplay between the Cass Il and IV skim
mlk value is nore conplicated. No fornula or stipulation
relates or binds the Class IIl and IV skimmlk price
relationship, rather a series of market drivers, like
gl obal suppl y/demand, stocks, policy, trade, etcetera,
change the underlying commodity val ue.

That poses an issue for the Class | fornula
proposals that arbitrarily codify a relationship between
Class Il and IV skim when one may not exist. These are
two i ndependent variables that have limted cause and
effect.

And here, I'"'mjust plotting on the right side, the
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nmont hly change in the Advanced Cass Il and IV skim
prices, and we can clearly see that the change in one
doesn't necessarily mmc the change in the other. W
have just |inked the two together.

Q Rel ated to those -- related to those -- those --
those drivers for changes in the price value, we heard
sone di scussion earlier about how t he pandem c was
sonmewhat of an anonmaly that inpacted the prices in that
2020, 2021 ti nmeframe.

Do you renenber that testinony?

A Yes.

Q And so when -- when -- when -- and | think
Dr. Vitaliano tal ked about when they were | ooking back
over the historical pricing, there were sonme anonalies
that they had w tnessed or observed earlier on, and they
decided to build those into the averages because they felt
confident that there woul d al ways be new anonal i es com ng
in the future

Do you recall himtalking about that?

A | do.

Q | am wondering if -- and | think in your
testi nony, on page 7 of your testinony, so it's
Exhi bit 238, you have tal ked about sone ot her events that
have happened, and |'m wondering if you could el aborate on
sone of the anomalies that you have observed and whet her
you believe that that should be priced into -- or taken
i nto consideration.

A. That's one of the challenges with averages, is we
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have to start determning what's an anomaly. So if 2020
was an anomaly, was the financial collapse in 2009 equally
an anonmaly? Was the Chinese buying of m |k powder in 2013
and 2014 an anomaly? The end of quota in Europe. W have
got water restrictions, climate initiatives. The |ist
goes on and on. That once we start listing out all of the
anonal i es and the exclusions, we have -- we have seriously
[imted our dataset, which then, on its own, begins to
gquestion the validity of the anal ysis.

Q And each one of these anonalies that you talk

about, do they affect Cass IlIl and Cass IV differently?
A. They do. They do. And largely today Class IIIl is
still a donestic product. Mst of our product is -- or

cheese is consuned donestically. And then when we | ook at
our powder, nost of that product is exported. W're in
the 60 to 70% of that on an annual basis tends to get
export ed.
So when we look at it, |I like to say that the

Class Ill is a reflection of donmestic manufacturing, and
Class IV tends to be a reflection of the international
market in our mlk prices.

Q Ckay. And then in 2022 we saw another -- at |east
inthe -- inthe -- in the -- delta -- in the net delta of

what woul d have happened under the average-of versus the

hi gher-of, we saw that there was sone anonalies that -- at
| east in the pricing -- maybe | shouldn't have used the
word anonmalies -- but we saw that there's sone differences

in the pricing there.
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|s there an anomaly to explain that even in 20227
A. We have got things |like Russia invading Ukraine,
hi gher grain markets, financialization of markets. All
sorts of things happen that cause those prices to nove.

Like I said, | don't know that these are
anomal ies, nore so than that's the operating environnent
we live in today. W have to consider geopolitical inpact
on dairy, climate, environnmental change, droughts, demand
shifts. Al of those things find their way into our
mar ket s every day.

Slide 7 -- try to keep ny pace. Average-of may
underm ne risk managenent. Realtine data, spot narkets,
and transparency are hall marks of efficient markets,
permtting futures markets to attract buyers and sellers,
provi ding a marketpl ace an opportunity to manage ri sk.

The proposals' steps to recalibrate Class | prices
di srupt the tinely communication of market signals to
participants as the informati on woul d be years in arrears.
The new net hodol ogi es offer 24- to 36-nonth | ookbacks to
determ ne the adjustnents that should be incorporated into
the Class | skimcalculation, a conflict with basic risk
managenent tenets, accurate and tinely data.

Hi storically, commodity markets have al |l owed
producers, farnmers, and buyers to exchange risk at a
centralized market, but since the early 2000s, the inpact
of outside noney has been present in the dairy markets due
to financialization, albeit on a snmaller scale.

The last tinme there was a national FMMO heari ng,
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the CME Cass |IIl futures and options nmarkets were
considerably smaller than today, approximtely 36, 631
contracts on Decenber 26, 2006, according to the CFTC. gov,
conpared to 59,347 contracts on Decenber 27th, 2022, sane
website.

Wiile there is a desire to evaluate dairy risk
managenent under a pre-2006 backdrop, given the
financialization of all comodity markets, including
dairy, it could lead to inaccurate concl usions.

CME dairy futures operate in a smaller m crocosm
than arger commodity markets like oil, corn, and wheat.
However, the concept that futures prices represent the
strength of the gl obal econony, or in the case of dairy,
gl obal demand has a profound inpact on donmestic pricing
and policy decisions that should not be di scounted when
reviewing the Cass | skimhigher-of versus average- of
pricing. Further, while this conversation focuses on
Class I, nodification to the system could have
consequential inpacts throughout the FMMO system and
related risk managenent activity for other products.

The colorful chart on the right is what we
typically look at. It's a commtnent of traders, in this
case, on the Cass IlIl contracts, from 2006 to 2022.

And what we can see is that blue that's on the
front, the lighter of the two, represents what we woul d
tend to say are comercials, the dairy producers,
processors, co-ops, the folks that are in the industry

managi ng ri sk.
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The other colors that we're seeing, we're seeing
nore influence fromswap dealers, and that nmay be rel ated
to Dodd- Frank and required reporting. But we're seeing
nore managed noney, other reporters, which can be those
categories. It's just the CFTC doesn't have a good bucket
to put themin. But what we can see is the conposition of
our mar ket has changed.

Q Ckay. So is the takeaway fromthis that while the
goal of changing from hi gher-of to average-of as the nover
was intended to allow for greater risk nmanagenent tools or
the utilization of risk nmanagenent tools, that that
actually hasn't been what played out after the average-of
was i npl enent ed?

A In part, that mght be. And that's -- it's a bit
nore difficult to ascertain who is doing risk nmanagenent.
All we can go off is sonme general wite-ups that say, yes,
t hey are doing risk managenent.

What this is really to say is sonetinmes our
mar ket s nove, not because of what's happening in dairy,
but because of financialization. People are using these
as investnent tools and vehicles to, you know, increase

401Ks or hedge fund returns, and that is in our markets

t oday.
Q Ckay. People fromeven outside of the dairy
i ndustry?
A. Peopl e fromoutside the dairy industry are trading

our narkets.

Q Ckay. And as we | ook at what drives consuner
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behavior at the tail end of the supply chain, if
processors are managing risk and -- in an attenpt to -- to
present nore of a stabilized price to consuners, is there
any indication that there's a driving force in consuner
deci si on- maki ng based on these ri sk managenent tool s?

A Not necessarily. And | referenced a USDA study
that was released, | want to say it was COctober of |ast
year, maybe the year before. And it was an excell ent
study on what -- basically why is Cass | consunption --
why is bottled mlk consunption declining.

In part, they related it to school mlk and the
Heal t hy, Hunger-Free Kids Act, that sonmewhat changed how
kids drink mlk, or whether they drink mlk in schools.

But al so, they tal ked about other things:
Attributes of products, high protein, |ow | actose, package
size, convenience, lifestyle. Those are all things that
al so i npact consuner deci si on-nmaki ng.

So, yes, what the price point is, is one aspect of
consuner price decisions and whether they are going to buy
that product, but it's these other attributes that also
carry potentially nore weight.

Q Ckay. And do you have -- do you have your Exhibit
Nunber 9 on page 33 of your statenent? |Is that --

A Yes. So simlar to what | showed earlier in the
presentation, these are things where, even if you are
managi ng ri sk, we don't necessarily know that there is a
rel ationshi p between what a processor is doing and how a

retailer is marketing that product on the shelf. It's a
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pretty good size leap to say, if | make sure that | sel
this product at a fixed price, that the retailer wll
followin suit, and also the consuner will respond
positively to that. It's a-- it's along list of ifs and
hopes to get that to happen. And there are other

things -- basically USDA concluded there's other things
that are notivating that purchase.

Q And | think on page 31 of your witten statenent
you have a list of consumer products that are there in
Exhibit 238. It -- how does that play into your testinony
her e?

A. So when we sit down and take a ook at this, there
are all sorts of pricing strategies. There's national
pricing strategies. There is, you know, cost per unit
strategies, all sorts of things.

But one thing that we do notice is, sone of the
categories that are growi ng rather fast, on the next page,
page 32, when we take those unit prices that | observed
online and convert that to a per gallon basis, consuners
are actually paying quite a bit for these dairy products.
And so that's -- so, again, it kind of goes back to the
di scussion of price, and sone of the faster grow ng
categories, people are willing to spend quite a bit on a
per-gal |l on equi val ent.

Q Wul d you say that that is an indication that
consuners are actually | ooking for value add conponents,
like protein, for exanple, in their Cass | products?

A. It woul d. | am a consuner of Fairlife. W have
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it inour fridge all the tinme. | buy that product because
it has higher protein, less lactose. | like the flavor.
| like the shelf life. | like the consistency. That is
not -- you know, if sonmebody runs a two for $2 over here

on a different product, that's not necessarily going to
cause ne to switch. It's not the price, it's the
attri butes of the product --

Q And the attributes -- |I'msorry.

A. -- and the quality. Go ahead.

Q Those attributes include the ml|k conponents such
as protein.

A Yes.

Q And | took you a little bit off. | think we're
nmoving to slide 8.

A Yes.

Dairy producers are less likely to hedge Cass I.
Wil e the proposal suggests that dairies have equa
opportunities to manage Class | risk, the data does not
bear out that assertion. Dairies should undertake C ass |
hedging to the degree it inpacts their mlk price.
Meaning, if Class | utilization is 30% of the uniform
price, as that is the basis of paynent for the dairy, it
shoul d avoid hedging nore than 30% of its mlIk price as
Class I, otherwi se risk nay be created.
Based on the nunber of cows needed to hedge

Cass | mlk and USDA- ERS, "Consolidation in United States
Dairy Farmng," in 2017, that would have elim nated 87% of

the nation's dairies from accessi ng hedge one -- excuse
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me -- Cass | hedging, contrary to several Cass | formula
proposal s.

The change to the average-of price nethodol ogy was
done to further risk managenent efforts. Unfortunately,
it created a systematic risk that caused dairy producers
to step back fromall risk nmanagenent or enploy |ess
effective tools in response to the |losses that resulted
from depooling. Most of the market's sell-side liquidity
still comes from producers, suggesting changes that would
cause dairy producers to reduce hedging activity across
all classes of mlk could be detrinmental to markets.

And, again, this is just the other side of the
chart. So we typically show the buying side activity, and
we show the selling activity. Unlike the previous chart,
the light blue here, where it's -- the commercial is the
folks that are in the industry, that's still predom nantly
made up of that group, and it's pretty consistent with
what we have seen throughout history.

So what that would say is dairy producers,
cooperatives, and others are still very instrunmental in --
in that sell-side liquidity that our markets crave in
order to function properly.

The issue is, is when we have depooling that can
| ast in perpetuity, it hurt dairy producers. Their
hedgi ng was far | ess effective, and they stepped away from
it.

So | think what fol ks have to understand is, we're

not tal ki ng about just providing folks access to
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potentially Class | hedging. It's if we disrupt that
Class | price, the nechanismthat keeps our entire system
functioning, we run the risk that we could | ose that
sell-side liquidity in our markets for cheese, nonfat,
butter, Cass IlIl, and Cass IV mlKk.

Q So while there are proposals that discuss C ass
ri sk managenent, is that something that you |look at in
isolation or are there inplications for other dairy
products when you are using the risk managenent tools?

A | don't think you can |ook at anything in our
Federal Order systemin isolation. It's -- it's a system
It's a network that the whole thing functions together.
And when we nake a change in one area, it has an inpact
somewher e el se.

And that's where access to Class | risk nanagenent
for dairy producers, ny nmath says nost dairy producers
aren't going to entertain that because it's -- they just
don't have the mlk to be able to do it, when we -- and |
have got a detail ed exanple of that.

But on the flip side, if we allow disorderly
mar keting, potentially higher instances of depooling, for
| onger periods of time, if dairy producers start to | ose
noney on that risk managenent activity, they could step
away fromnot only hedging Cass |, but Cass III
Class IV, all of the other related products. And that is
problematic to the entire industry.

Q And so when you are tal ki ng about hedgi ng and ri sk

managenent, do you use those terns as interchangeabl e?
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A. Typically, no. Ri sk managenent is kind of a
general assessnent of risk. It's -- it's alnost |like an
i nsurance agent. W would look at different types of
risk: Collateral risk, counterparty risk, market risk or

price risk, liquidity risk

Wien we tal k about hedging, oftentines -- ny
background is accounting and finance. | have been trained
by the account -- you know, the CPAs. That has a very

specific connotation. So when we tal k about hedgi ng, that
actually has a very rigorous, disciplined approach that
translates into realization of gains and | osses on
financial statenents.

Ri sk managenent is nore of a concept and trying to
trade out of risks for an organi zation.

Q Ckay.
A. There are many classifications of Cass | hedging,
proposal s hi ghlight one, raw m |l k.

Hedging Class | mlk is |like saying Ford nakes
trucks. Wthin the truck category, Ford has nore than ten
nodel s, each with different engines, features, narket
share, etcetera.

Mar ket partici pants woul d approach Cass | risk
managenent differently, suggesting use and efficacy of
Class | risk managenent woul d have varying inpacts on
t hose busi ness categori es.

Most of the exanples provided invol ve a processor
buying raw mlk froma dairy or a cooperative and the

steps taken to mtigate risk
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However, the discussion fails to address all
categories of Class | risk managenent that my | end
t hensel ves to over-the-counter or custom sol utions.
Additionally, the data suggests that the higher-of
or average-of risk managenent performance is relatively
simlar, neaning either can be used to mtigate risk.
And on the right-hand side, these are
effectiveness, or regressions, of how well the Cass Il
mlk price, futures contracts, would mtigate risk under
both the average-of and the hi gher-of scenarios. The
aver age-of was at about 88% R-squared, and the higher-of
was 91.8. | would say those two are pretty conparable
resul ts.
Q And what's the tine period that you are charting
t here?
A. | have to | ook at the details. | can get that

back, but I'mgoing to have to switch off the

presentation, but I'Il get that for you.

Q Ckay.

A Actually, I"'mpretty certain | did al nost
everything under -- since inplenentation, so May 2019 to
present.

Q Ckay.

A. Wuld you like ne to nove to slide 107?

Q Yes.

A. Ckay. Mbost proposals do not solve the current

aver age- of shortcom ngs.

At its nost basic, every proposal concedes that
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the Class Il Plus or average-of: One, cannot adequately
replicate the higher-of price in future periods; and two,
is not shared equally anong dairy producers and ot hers,
necessitating a periodic recalibration.

Rat her than recognizing the [imtations of the
aver age-of fornula and what prevents the price from
imtating the higher-of performance, these proposals
suggest additional steps to align the average-of and
hi gher-of fornulas and distribute costs between processors
and producers.

Absent a defined relationship between the Advanced
Class Ill and IV skimmlk prices, any variant of the
average-of Class Il plus fornula will struggle to
replicate the higher-of performance, resulting in a
di sproportionate cost to the dairy producers and the
like -- and higher -- and the higher |ikelihood of
di sorderly marketing conditions.

And then the cal cul ated average-of Class Ill and
hi gher-of differences, this is just a summati on of one of
the exhibits | provided with all the details. It just
denonstrates what the prices -- the differences would | ook
i ke over tine.

Class | would reflect echoes of past markets.

Assumi ng static market conditions highlighted an
i dealistic but unrealistic expectation of the average- of
formula. A fundanental weakness of the average-of fornula
is that it is backward | ooking. It can only comunicate

to the market an echo of past events that influence the
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price, but it fails to accommpdate the rapid transm ssion
of data needed in fast noving markets -- fast noving

gl obal markets. Utinmately, the average-of fornula is

i ncapabl e of conveying current information about the
market to facilitate the novenent of mlk from surplus
regions to deficit regions as intended, because it is
grounded in historical, rather than contenporaneous, price
rel ati onshi ps.

Further, every period would inpact tw to
three years of future adjustnents. For instance,

January 2022, woul d influence Proposal 14's adder
calculation in 2023 and 2024. That coul d obscure market
signals, as past market conditions would influence current
prices, making the price haphazard and potentially
irrelevant, contrary to efficient markets and USDA' s
position on tinely data.

In the adjacent chart, the higher 2022 and 2023
Proposal 14 and 15 performance, results from i ncl udi ng
2020 and 2022 data in current Class | prices.

Q So do you believe that the change going back to
t he higher-of would result in losing the benefits that you
had tal ked about in the beginning of your proposal?

A. | think switching back to the higher-of would
actually cause the systemto function nore reliably and
predi ctably, that would actually allow for greater risk
managenent .

Q And on the right-hand chart here, you just charted

t he conpari son between the different proposals based on
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the tine periods noted there?

A Correct.

Q And in sone instances, National MIKk's proposa
woul d be | ess beneficial than sonme of the other proposals;
is that fair?

A That's fair. Especially in, let's say 2022 and
2023. But, again, Cass | primacy is inportant when we're
| ooking at the contenporary prices, the Class II, Ill, and
|V prices at that tine.

These prices are higher because in 2020 and 2022,
the prices were higher, and that's being reflected today,
whi ch arguably would send m sinformation to the market and
cause di sorderly marketi ng.

Q Ckay.

A Make whol e efforts are fl awed.

The FMMO systemis incapable of restitution to the
affected parties for nmarket inefficiencies, suggesting
that for Proposals 14, 15, and 16, there is a
nmust - be- present-to-wi n net hodol ogy. In other words, the
dai ry producer adversely inpacted in the two prior
12-nmont h periods from August through July nust still be in
business in the current period to receive the adder.

USDA reported that between 2020 and 2022 there
were 3,720 fewer dairies. Under the higher-of formula,

t hese dairy producers woul d have received tinely C ass |
m |k paynents for those years. For sone, it may have nade
a difference. Under Proposals 14, 15, and 16, different

dairies would benefit fromrecalibration as those years
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woul d not inpact Class | prices until 24 to 36 nonths
later. That underm nes the nmade whol e assertion expressly
stated in all of the proposals.

The cost mi sall ocation between periods is not
l[imted to dairy producers, it can al so spread between
orders and processors.

For denonstration purposes, assunme the average- of
paynent in the previous 12 nonths resulted in an adjuster.
Consider that in the current period, a dairy plant closed.
In that FMMO, the Class | utilization could decline should
no other facilities absorb the | ost processing capacity.
As a result, dairy producers in that FMVMO woul d have | ower
Class | utilization in the adjuster period than in the
affected period, another made whole failure.

Simlarly, if a bottling plant opened, the FMVD
coul d experience a Class | utilization increase. |f the
adj uster or adder reflected a higher adjustnment due to
prices fromseveral years ago, all else being equal, dairy
producers in this order would disproportionately benefit
froma di sadvantage that nay not have existed in the
affected period. A new processor would be obligated to
t he producer settlenment fund at a higher rate for which
t hey receive no beneficial offset in a prior period
resulting in market inequity.

Q You want to tal k about your graph on the second
hal f ?
A It's a pretty sinple chart. It just shows from

2000 to present, the nunmber of dairy operations, according
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to NASS and the m |k production report, and where they
were | ast year

The idea here is that sonething that happened two
years ago will make whole all of the dairy producers. And
it really needs to be clarified. WII nake whol e the
folks that are still around, but you aren't necessarily
maki ng whol e anybody who was there if they went out of
busi ness in that tine.

Q And do you believe that any kind of del ayed
paynment to nmake sonebody whol e could influence or affect
their ability to stay in business in current tinmes?

A No.

Q You want to go on to 13?

A Sure. Summati on.

The Class | mlk price is the power source of the
current FMMO system the nmechani smthat keeps the system
functioning, inplying changes to the Class | mlk price
shoul d be done infrequent and done with the utnost care.

If the Class | mlk price does not establish the
price correctly, the system begins to mal functi on.

H ndsi ght being 20/20, the industry found the average- of
Advanced Class Il and IV skimm Ik prices plus $0.74 per
hundr edwei ght and t he hi gher-of the Advanced Class IIl or
|V skimmlk prices are not the sane.

They do not function the sane, and the changing --
and changi ng the nechani sm has caused the systemto stop
wor ki ng properly and efficiently since May 2019 -- since
the May 2019 inplenentation, which has affected all
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aspects of dairy producer risk managenent, w thout
achieving the three goals justifying the change.

And on the right side | just restated the
obj ectives agai n.

Q Ckay. And, again, just to reiterate, a nove back
to the higher-of nover, do you believe that it would
defeat these goals that are outlined here?

A. No, | don"t. | -- 1 -- 1 actually think it would
be better. The system would function nore efficiently.
Depool i ng woul d be nore managed. The producer sell-side
liquidity that the system needs woul d be present because
t hey woul d have confidence in the risk managenent tools
that they use, that they wouldn't be penalized for doing
t he right thing.

Q Do you believe that a nove back to the higher-of
system woul d nmake the nover nore accurately reflect the
current market conditions?

A | do.

Q Ckay.

M5. HANCOCK: Your Honor, at this tine we would
make Ms. Dorl and avail able for cross-exam nation.

THE COURT: Dr. Bozic.

MR, HILL: Your Honor, | think this mght be a
good tinme to take a break. It's been about an hour and
25 m nutes.

THE COURT: How long has it been?

MR. HILL: An hour and 25 m nutes.

THE COURT: Ch, | see. Yes, you are right. Good
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time for a break. Al right. Tinme flies. Let's cone
back at 2:50.
(Wher eupon, a break was taken.)
THE COURT: On the record. The witness is yours,
Dr. Bozic.
CROSS- EXAM NATI ON

BY DR BQZI C

Q Good afternoon. Marin Bozic for Edge Dairy Farm
Cooperati ve.

Sara, how are you?

A. Good. Thank you.

Q Good to see you.

A. Nice to see you.

Q | thought we could start M. Rosenbaum style, "can
we agree."

Can we agree that we are both here representing --
(Court Reporter interjection.)
BY DR BQZI C.
Q Can we agree that we are both here representing
organi zati ons that advocate for dairy producers?
A | believe so.
Q Can we agree that both National M|k and Edge are
di sgruntled to the current systemfor Class | nover?
A. That, | don't know personally.
Q Do you know for National MIKk?
A | believe they have a new -- an alternative
proposal to the current pricing schene. So, yes, that's

correct.
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Q Can we agree that we both tend to speak fast?

A Yes.

DR, BXZIC. So we should -- your Honor, with your
permssion, | would like to insert a little bit of levity
and ask madane court reporter at the end who spoke sl ower,
and whoever did wins the race.

Now for the nore serious part.

BY DR BQZI C

Q | f you could please turn to page 13 in your
witten testinony.

The | ast sentence on the page reads, "Fundanental
to ri sk managenent, changes in the hedge price" -- excuse
me -- "hedged item (mlk price) should be offset by the
derivative and vice versa."

Could we -- could you please clarify what you nean
by change in the "hedged item (mlk price)"?

A. Sure. So when we | ook at hedging m |k, or any
products, what we woul d expect to seeis a -- is a
correlation, a positively correlated event, which neans if
| start to make noney on ny mlk price because the mlKk
price has gone up, if | have, let's say, as a dairy
producer, sold a futures contract against that mlk,
woul d expect that a higher price would result in a |oss.
And those two things should be largely offsetting.

Q So if you are hedgi ng June 2020 m |k price, would
you | ook at a change June 2020 versus June 2019 or
June 2020 versus April 2020? Wat change are we | ooking

at ?
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A. We're actually looking within that period. So
these are two events that happened. So I - typically,
when | | ook at hedging, there's two things that happen:
There's a cash transaction and a derivative transacti on.

Q Uh- huh.

A Soif I'mtrying to achieve, let's say, $18 mlKk,
and | sell a Cass Ill futures for $18, then if the mlk
price goes to 20, what | would expect to see is on ny
brokerage statenment from-- from-- for ny futures
contract, 1'll have an $18 sale, $20 market settlenent,
'l 1ose $2.

But the offset to that is, | wanted to nake $18,
and ny mlk price went to 20, so in the end |I have a
positive $2 on ny cash transaction. |In the end, | wound

up exactly where | wanted to be.

2023

Q So the change woul d be the actual versus projected

or expected for that same nonth?
A That's correct.
Q So in case of June 2020, if you initiated your

hedge, let's say in January, in January you woul d project

what June 2020 woul d be, you woul d neasure what June 2020

ended up being, that's the change you're referring to?
A. That's the change agai nst the cash, yes.
Q Ckay. That's good. Gkay. Thank you for
clarifying. That's also ny understandi ng of hedgi ng
wor ks.

On page 10 you discuss the generally accepted

accounting principles. You state -- this is about -- this
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Is the mddl e paragraph of the page. You state that, "To
address that, GAAP requires prospective and retrospective
testing to validate the derivative's effectiveness to
offset the identified risk, and nunber two, the
correlation between the derivative and the underlying risk
must be highly correlated, defined as 80%to 125% "

| have a couple of questions regarding this
par agraph. Have you -- do you -- you have extensive
experience working with U S. dairy supply chain as a risk
managenent consultant. Have you ever hel ped a client

achi eve a hedge accounting status for their hedgi ng

pr ogr anf
A Yes.
Q Have you ever helped a Cass | handler achieve a

hedge accounting status for their hedgi ng progranf

A Yes.

Q How | ong does that usually take?

A. To achi eve hedge accounting status?

Q Fromthe first call, "Hey, Sara, can you help us,"
to, you know, themcalling you back, "everything is
approved, we have a hedge accounting status."

A It depends on the organi zati on and what they have
in place. Sone organi zations don't have any ri sk
policies, anything of that nature, so you need to start
getting those in place.

But the actual correlations and things, that's
just based on their historical mlIk pricing, so that

typi cally conpanies can provide in pretty short order.
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Q But the full setting up of the policies,
approval s, authorized signers, external auditors being
| ocated, how long is that process, all of that?

A It depends. There's no cookie-cutter answer to
that. Everybody's a little different. |If sonebody's
hi ghly notivated, we can see it done within weeks. Sone
groups, they can take years. It just depends --

Q Year s?

A. Yeah. It just depends on their notivation.

Q And just | want to make sure that | heard you
correct, nultiple years?

A. No. Just depends -- it depends -- this -- this
isn't -- this isn't sonething that says when you start --
you know, it's not like a recipe when you start, you end.
It -- it seriously depends on the conpany's commtnent to
ri sk managenent.

Q Sure. Sure. Sure.

Al so, |I'mhoping that you can hel p ne understand
your sentence on 80 to 125% vyou nentioned correl ations
there. Are you suggesting that correlation should be
bet ween 80% and 125%

A That's what the -- that's what GAAP prescri bes.

Q Can you illustrate a condition under which
correl ati on woul d be 125%

A. That is GAAP, and that | don't have -- for dairy,
| don't have that.

Q Do you have an exanple like that, in general ?

A. | don't. That is just their prescription.
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Q But in general, if the correlation coefficient is
125% that will still be okay?

A. According to them yes.

Q So you have a business degree. | assune that you
t ook sone statistics as part of -- | hope you can
apol ogi ze -- excuse ne for asking sone acaden c questions.

Could you tell in sinple terms how is correlation
bet ween two vari abl es neasured?

A It's the -- so if we take a | ook at the
correlation, it's the -- it's the price change neasured,
the change in one, so basically the -- the dependent
vari abl e agai nst the i ndependent vari abl e.

Q So -- so froma nmathenmati cal point of view, that
woul d be covari ance between vari abl es divided by the
product of standard deviations; is that your
under st andi ng?

A Yes.

Q And if a correlation is zero, does that nean that
two tinmes series are independent?

A. Pretty typically, yes. The |ower the nunber,
the -- there's less of the price change that's refl ected
in the other products. So, yes. The |ower the nunber.

Q Are you aware that correlation coefficient by
definition cannot be higher than 1 or 100%

A. | understand that, but that is not what GAAP says.

Q So GAAP says specifically about correl ation
coefficient being higher than 100%

A It does.
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Q So the |l anguage that | read yesterday is that has
to be highly affecting the offsetting changes in fair
val ue or cash flows of the derivative, which in practice
is the level of 80%to 125% Those percentages are
regarding of fsetting changes in one cash flow versus
anot her, not the correlation coefficient.
Wul d you dispute that?

A No.

Q Even though that's contrary to what you just said?

A It -- it may be.

Q Ckay. | want to turn everybody's attention to
your organic exanple. And the first, if -- you still have

your |aptop with you? Wuld it be appropriate to put the
Exhi bit 32B on the big screen?

Ms. Dorland, if we could turn to the sheet,
Exhibit 18, Hedge Ex - 2022.

A Thi s one?

Q Doesn't | ook right, though. Doesn't seemlike
it's presenting all the colums, does it? Colum F, for
exanpl e, is not visible.

Maybe if you swi tched anot her sheet and then cone
back. Maybe it's just froze.

A This is the one.

Q 2020 i s okay.

A This is the one. | grabbed it fromonline, so
this is --

Q Wul d you pl ease be so kind to try to close it and

reopen it? It's material for my further questions that we
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see the full sheet.

Ckay.

Did you have the PDF or the Excel file?
| have the Excel.

o > O »

That's -- there we go.
THE COURT: Let's go off the record.

(An off-the-record took place.)
THE COURT: Let's go back on the record.
We have established it's a page in Exhibit 240.
How did we identify this page? You said Exhibit 18, but |
don't --

DR BXZIC It's a spreadsheet, your Honor

THE COURT: |If you guys understand, that's fine,.

Conti nue.

DR BXZIC. | did prepare the copies of this
particul ar page, so |'m happy to share that with you, your
Honor .

THE COURT: | don't know that that's necessary. |
have got Exhibit 240. |If it's in there, | just need to be
able to find the page w thin.

M5. HANCOCK: | don't think you are going to be
able to find it on that chart.

THE COURT: Ckay. Thank you.

DR. BQZIC. | got sone nore for the audi ence.

So, Ms. Dorland, the first thing --

THE COURT: You want to mark this one? | guess we
mght as well. [I'mjust afraid the record -- | don't want

whoever is | ooking over this to have as nuch trouble as |
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amfinding it.

M5. HANCOCK: | think it's already nmarked as 240.

THE COURT: But it's a subpart of 240, right?

W won't mark this excerpt as an exhibit. W'l]I
assune there's enough on the record for folks to be able
to find this spreadsheet that is a part of Exhibit 240.
BY DR BQZI C

Q So, Ms. Dorland, the first thing that caught ny
attention is that you have the -- in the colum N for
Novenber, row 17, which is Decenber 2022, you have
butterfat test for the order at four decinmal points.

"' m curious where you got this nunber from The
uniformprice report fromthat order presents the nunbers
in three digits, not four.

A. | woul d have hand-keyed the data, so | -- |I'm not
sure why it would have done that. But | would have
hand- keyed this, so | would have to go back and | ook.

Q Ckay. The next thing | wanted to just -- | also
have here the uniformprice report for the Order 126, for
Decenber 2022.

DR BZIC. [I'mnot sure if that needs to be
entered into the record or what the protocol is, your
Honor .

May | approach the witness and --

MR. ROSENBAUM |I'd |ike for these to be marked.

THE COURT: Yeah, | think this is sonmething --
this is sonething new, right?

DR. BQZIC. Yes, it's a public docunment. | did
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not create it.
THE COURT: Yes, let's mark it.
DR BXZIC. Wuld it be okay if | proceed?
THE COURT: Yes, let's mark -- everyone have it?
Let's mark this exhibit, which is -- that's dated
January 10th, 2023. There's a bol d headi ng,
“Decenber 2022 Conputation of Producer Price
and we'll mark this Exhibit 242 for

D fferential,
identification.
(Exhi bit Nunmber 242 was marked for
identification.)
BY DR BQZI C

Q So, Ms. Dorland, the butterfat test presented in
cell N17, that's Novenber 17 -- | used Novenber to spel
the letter -- that is the butterfat test for
Decenber 2022. You have it in this spreadsheet as 4.2924.
| just want to confirmthat in the conputati on of producer
price differential report, on the second page, that nunber
is 4.292, under the table, producer m |k conponents
butterfat average test.

Does that data correspond to what you intended to
present here?

A. It looks Iike |I have an extra digit. | can't --
went through a lot of data. |'mnot sure where the fourth
deci mal place came from But | can see on the report it
says 4.92 -- excuse ne -- 4.292.

Q Sure. Sure. | just wanted to nake sure that

there is no other database that |'munaware of. As you
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know, |'m a voraci ous consunmer of data feeds.
A Yes.
Q | was al so hoping that we can just verify the
ot her nunmbers in this row, starting wwth the -- sort of
Colum A, just gives the date, that's the Decenber.
That's what we are eval uati ng, Decenber 2022.

You have a uniformprice at $22.15. Wuld you
agree that on the second page of the published report,
that's the third digit fromthe top under statistical
uniformprice of mlk?

A. Yes, | see that on the report.
Q That mat ches.
Then the Class Il price, you have in colum C at

$20.50. That also corresponds to Class IIl price on the
second page, $20.507

A That's correct.

Q Producer price differential in your colum Dis
$1.65, and that corresponds to the first nunber in the
second page; is that correct?

A Yes.

Q And so the uniformprice is the sum of producer
price differential and Cass Ill price, correct?

O put differently, PPDis the difference between

the uniformprice and the Cass IIll price?

A That is correct.

Q Ckay. Those two statenents are equival ent,
correct?

A. No, they are not.
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Q So when we say that uniformprice is the sum of
Class Ill price and PPD, why is that not equivalent to PPD
is the difference between uniformprice and the Cass |11
price?

A. So, sorry. This is a touchy point for ne because

| have had to spend a lot of time wth dairy producers
undoi ng bad -- bad habits. And we have -- we have |inked
our Cass IIl price to our uniformprices in nost orders
because of nultiple conponent pricing. And nultiple
conponent pricing, as |'msure everyone's aware, requires
that we pay dairy producers for all the conponents in the
mlk that they deliver.

Q Uh- huh

A Practically speaking, the only class of m |k that
an accountant could actually even concei ve of doing that
wthis the Cass IIl mlk price, because it is the only
mlk price that has all three conponents in the
cal cul ati on.

Q Uh- huh.

A So when we | ook at that, in order to practically

pay a dairy producer for what they delivered to anyone, we

have to actually sit down and say, here is the -- here is
the Class Il price. But we know that we used all sorts
of other different things beyond Class Il within that

Federal Order system And it varies. W use Cass I,
Cass Il, Cass Ill, and Cass IVin varying levels. So
we actually calculate the uniformprice based on

utilization --
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Q Uh- huh.
A. -- and then we cal cul ate the conmponent pri ces.
And there's all sorts of little m scell aneous adjustnents

that cone along with that --

Q Uh- huh.
A -- we subtract that out. That is the PPD.
The PPD is not Cass IlIl -- the uniformprice
mnus Cass IIl -- the uniformprice mnus Cass Ill is

the PPD, but the PPDis not just a manifestation all on
its owmn. It is the result of the utilization in that
Federal Order system

Q | f sonmewhere, soneone were to tell you that the
Decenber Class Il price was $20.50 and that the PPD is
$1. 65, would you know how to cal cul ate the uniformprice?

A. | woul d not.

Q You woul d not.

A. | would have to actually go through and cal cul ate
the uniformprice. | could tell you what the end result
was, but you would actually have to follow -- what is
that, Rule 1000 -- and you would have to actually go
t hrough all of the calculations that each and every Market
Adm ni strator goes through on utilization in order to
determ ne the uniformprice.

| can -- | can say the uniformprice is the result
of Class IlIl plus the PPD, but that is not -- that PPDis
not sone manifestation of basis or anything else. That
connot ati on does not apply there.

It is nore correct to say it's the uniformprice
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mnus the Class IIl price, results in the producer pay
price differential, which is a function of actually paying
dairy producers in nultiple conponent mlk orders.

Q No, | agree with you on that one.

My question is pure arithnetic. |[If Cass III
price is $20.50 and producer price differential is
announced to be $1.65, then the only price -- the only
val ue that uniformprice can take that nonth is $22.50; is
that correct?

A | would say you begin with the uniformprice, you
subtract out the producer conponents based on the
Class Il value, and you would arrive at the PPD. You
don't work it backwards.

Mat hematical ly, | understand what you are
attenpting to say wwth an equation, but that has | ed nore
producers down a path of risk managenent purgatory that is
actually -- it does them a disservice because they believe
t he concept of basis applies in mlk, and it absolutely,
uncategorically, does not belong in mlKk.

Q If I stipulated I'mnot asking about econom cs,
just arithmetic, can we agree that Cass IlIl Plus, plus
PPD, mat hematically, nust equal what is published as the
uni form price?

A No.

Q Just fromarithnetic --

A The PPD is the result of the uniformprice mnus
t he producer conponent val ue, plus or m nus adjustnents,

is what the PPDis. It does not work its way in reverse.
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You have to start with the uniformprice. Oherw se, the
inplication is basis, and basis is dangerous.

Q Ms. Dorland, if | stipulate that |I'm not asking an
econom ¢ question, but |I'masking an arithnetic question,
if Aplus Bequals C, does it not follow that A nust equal
C m nus B?

A. | think in this instance we're going to have to
agree to disagree.

Q On arithnetic?

A On arithnetic.

Q It wouldn't be the first tinme. W already
di sagreed on correlation coefficient, correct?

A W have.

Q Yes. kay. | just want to get that on the
record.

So how woul d one go about deriving the uniform
price at test?

A. The uniformprice at test?

Q Yes.

A Effectively, that's what the Market Adm nistrator
does. They wal k through the calculation for utilization.
They determ ne how nuch skimand butterfat went into
Cass I, how nmuch skimand butterfat went into Cass II,
how nmuch protein, butterfat and other solids went into
11, and then Cass IV is solids nonfat and butterfat.
Based on those utilizations, you would cal cul ate the
uniformprice, and that ultimately ends up at test because

we' re using the actual conponents.
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Q Can uniformprice at test be derived
mat hemati cal | y?

A. |"mpretty certain that was derived
mat hematical | y.

Q So would -- what is the difference between uniform
price at test and uniformprice at -- the way it's
publ i shed in the Sout hwest marketing order, Decenber 2022,
for --

(Court Reporter clarification.)
BY DR BQZI C

Q What is the difference, in general, in definition
of uniformprice at test and statistical uniformprice of
mlk (3.5%butterfat, Dallas) as published in this report?

What -- when people talk -- when you, Ms. Dorl and,
when you tal k about uniformprice at test, howis that any
di fferent than $22.15 is published here?

A. The -- so at 3.5%butterfat in Dallas, that is
based on the CQass | differentials in that market, and
then adjusted to a 3.5% butterfat test.

Q And how -- howis that -- why would that price be
different than a uniformprice at test?

A At test it would be adjusted to the actual -- the
actual butterfat delivered into that market.

Q And as well as the protein?

A As well as the protein? |1 would have to | ook at
that. Typically we refer to it as at standard butterfat.

Q We refer to uniformprice at test as standard

butterfat?

TALTY COURT REPORTERS, INC. 4927
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. No, not at test. Here they're referring to it on
this report. Are you asking me what they're referring to
on this report?

Q |"mtrying to understand what you nean by uniform
price at test.

A The uniformprice at test is based on the actual
conponents.

Q Does uniformprice at test, in any way -- is it in
any way related, derived from corresponds to, producer
price differential?

A. Does the uniformprice at test correspond to the
differential? Not necessarily. Because the -- |ike |
said, the differential is the difference between the
actual utilization mnus the producer conponents at the
actual -- at the actual test.

Q Coul d you pl ease repeat that?

A It's at the actual test.

Q What is at the actual test?

A The producer pay price differential is based on
t he actual conponents delivered in that order.

Q The producer price differential is calcul ated
based on the actual test in the order?

A Yes. Because it's the difference between the
conponents and how they were used, |ess the conponents
delivered in that order.

Q So the -- you established before that the producer
price differential is the difference between the uniform

price and the Class IIl price, correct?
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A Yes.
Q So the --
A. No, not the Class Ill price. The Cass IIl price

based on the conmponents in that market.
Q | want to nake sure that | understood you
So you are saying that the producer price
differential is calculated as a difference between the
statistical uniformprice of 3.5%and the Class IIIl price
of the actual conponent test in the order?

A That's at the Cass |1l val ue.

Q So the question is, what is the nature of the
relationship between the statistical uniformprice of mlk
and the producer price differential?

A. " mnot sure | understand your question.

Q How are statistical uniformprice of mlk and
producer price differential related?

We're just repeating what we are argued ten
m nut es ago.
So the producer price differential is derived as a

di fference between the statistical uniformprice of mlk

and the Cass Il mlk?

A That's correct.

Q Both statistical uniformprice of mlk and the
Class Ill price of mlk are 3.5 butterfat; is that
correct?

A The 3.5 butterfat.
Q And 2.9915 protein; is that correct?
A. It's 3.1 before you adjust it for skim But, yes.
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Q Plus you multiply 3.1 tinmes --

A Yes.

Q -- you get 2.9915?

A Correct.

Q And 5.6575, if | -- basically the sane, right, for
ot her solids?

A. Ri ght .

Q Ckay. So now we have the relationship between the

statistical uniformprice and producer price differential.

My next question is, |like, when you define uniform
price at test, howis that price related to producer price
differential? Does it take into account producer price
differential ?

A. Are you asking about this spreadsheet here on
colum L where it says uniformprice at test?

Q In general, |'m asking when you conceived of a
concept uniformprice at test, what were you trying to
capture by that?

A. Basically, the value of mlk paid out on the
actual test that a producer delivers.

Q So if a privately-pooled -- privately-held handl er
is pooled, the mninmumprice they have to pay to a
producer who ships to a plant |ocated at a principal
pricing point is equal to the uniformprice at test.

Did | say that correctly?
A | believe so, yes.
Q Ckay. So then does it follow-- or nust it follow

that the uniformprice at test, as you just defined, nust
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2023

reflect fully the producer price differential, producer
price differential is an essential part of the uniform
price at test?

A. It is a conponent of it, yes.

Q Ckay. Thank you very nuch.

So, now, let's continue going down that row 17.

So we defined uniformprice; that's colum B. Colum C
that's Cass IIl. Colum D; that's producer price

differentials. W're all good on all of that.

colum K. Could you wal k us through the formula in
cell K17?

A. Yes. That is just sinply multiplying the
colum -- let's see here -- colum N, butterfat, which

apparently has an extra digit init, tinmes the butterfat

value of the Cass -- the Cass IIl butterfat value --
excuse ne -- the Cass | butterfat val ue.

Q Ckay.

A. And then it is taking the difference between,

value, tines -- tines the skimvalue of that ml k.

be $28. 107
A. If was the sane as the average, that would be --
t hat woul d be the obligation.

Q Wthout |location differentials or --

Q In other words, if a Class | handler receives the
mlk which has the butterfat test that is the sane as the

pool average, their handl er obligation to the pool would

Now, | want to go to the Class | at test, which is

|et's see, the actual butterfat test to calculate the skim
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A. Adj ustnents, audit adjustnents, anything |like
t hat .
Q So the Class | test is the obligation to the pool
Now, would it then also follow that the colum L
tries to neasure the draw fromthe pool? O course the
net will be the difference, right?
A. The difference, yes.
Q The settlenment with producer settlenent fund,
that's the net draw or net paynent, right?
But the -- the uniformprice at test is the price
owed to the producer, the mninmumregul ated price owed to

the producer; is that correct?

A In this instance, if it was 100% Cl ass |, yes.

Q No, |'m asking now about colum L, as in |ove.

A Ckay.

Q |s that -- does that define the m ninumregul at ed

price to a producer which has representative conponent
tests and ships to a plant at the principal pricing point?
A. Yes. That appears to be the price that woul d have

been paid to a producer should their conponents nmatch the

aver age.
Q So can we -- can you wal k us through that fornula
now, the sane way you did with colum -- with colum K?

And please, let's just walk one cell at a tinme. For the
benefit of the audience, that's the fornula that |1've al so

printed in the handout.

A. So inthis case it's colunmm H, which is the
Class Ill butterfat price, tines colum N, which is the
TALTY COURT REPORTERS, INC. 4932
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butterfat val ue.

Q Uh- huh

A. And then it's 96% of the Class IIl protein tines
the true protein value. And then the 96.5% of the other
solids tines the other solids price, rounded to two
digits.

Q So can you explain why you used this correction
factor, 0.965?

A. | believe | was correcting for skim which should

probably not have been done.

Q So that part is incorrect?

A. That part is incorrect.

Q Is the fornula otherw se correct?

A It would be -- you know, it looks like it's

m ssing the PPD

Q So we have established that we have an extra digit
for butterfat, that we have a correction factor that
shouldn't be there, and that we are m ssing a producer
price differential.

"' mwondering in this exanple, given these
corrections that you woul d need to make, how nmuch validity
shoul d we assign to your organi c exanpl e?

A. In the organic exanple, while the math in this
instance looks like it is off, | don't think that that
woul d have altered the outcone. Because effectively, the
exanpl e | was providi ng was whet her an organi c conpany can
hedge the -- the change -- basically their obligation to

the pool. And that would be difficult to ascertain,

TALTY COURT REPORTERS, INC. 4933
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

because there's so many noving pieces, that changes in the
Class Ill and IV price, you have to control for depooling,
you have to control for changes in utilization outside of
Cass I. You have -- you have all sorts of things that
you have to deal with that | still believe that the nunber
m ght not have been as low, but it certainly wouldn't neet
the qualifications for hedging.

Q Ms. Dorland, what puzzles ne, if you can reach
that conclusion with a high degree of certainty, why go
through the trouble of providing this exhibit at all? If
mat h doesn't need to be correct and it's -- and the errors
in math are immterial, why do we need math at all?

A. W do need math. And | will acknow edge that is a
m stake. Unfortunately |I went through a | ot of data, so
that part | did not catch.

Q |"'mcounting. Strike two. GCkay. Let's nove on

Thank you for your patience with ne on this.

Ckay. So if we could please turn to page 12 of
your testinony. On page 12 you tal k about the exanple in
the Section 2.6.4, hedging 2% gallons at retail.

And the purpose of this paragraph, as | read it,
is to evaluate whet her average-of pricing inproves or is
materially nore beneficial to Cass | stakehol ders than
hi gher - of .

Wuld that be a fair summary of what you are
trying to achi eve here?

A |"msorry, say that again?

Q Wuld it be a fair summary of Section 2.6.4 --
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would it be a fair sunmary that we are trying to establish
whet her hi gher-of or average-of nake a difference for
hedgi ng Cl ass | exposure from a manufacturer standpoint or
a grocer standpoint?

A. In this instance, what | was | ooking at was
hedgi ng actually 2% m |k, not raw m |k purchased froma
producer to create 2% mlk. This is sonebody who is
attenpting to hedge 2% m | k.

Q So -- but we are trying to figure out whether
hi gher-of or average-of can do that just as well. |Is that
a fair sunmary?

A Correct.

Q So ny first question is 2%is different than 3.5%
In fact, 3.5%is al nost tw ce as nuch, correct?

A It's al nost twi ce as nuch.

Q So why woul d we not recognize explicitly that we
are overhedged on the butterfat?

A. That is one of the issues that you have with that
hedge. |If sonebody was to approach that w thout taking a
butterfat offset, you are overhedged on the fat side of
t he equati on.

Q But why woul dn't you provide an exanpl e that
properly accounts for the butterfat offset?

A. So | have actually done that for a client before
who wanted to hedge 2% and the math, it -- it -- the size
of contract grows pretty quickly, and that was sonewhat
the point, to say that you tend to have m smat ch.

If it was sinplified to say all you have to do is
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go out and enter a Class |IIl or IV contract to hedge,
let's say 2% which is the nost commonly consuned m |k
today, if you were attenpting to do that, you would have a
m smat ch, which would result in ineffectiveness for hedge
accounti ng purposes.

Q Ms. Dorland, are you aware that omtting a
rel evant variable could bias the coefficient in
regressions if the nodel is mss specified?

A. So if sonmebody -- so | think what you are

attenpting to do is to take this exanple and naeke it

sonet hing other than what it was. |[|f sonebody said,
because the way this has been displayed is that all | have
to do is go out and buy one Class IlIl contract and one

Cass IV contract and | can hedge, then the answer is that
you m ght not be able to get the efficacy that you think
you are going to, unless you were buying raw mlk C ass |
mlk froma producer. Anybody else, the conplications

wi th that hedgi ng goes up exponentially.

Q So this --

A. And here, understand for accounting, unless you
have a contract that specifically says, "I'm hedging,"
basically you would have to correlate the IlIl to -- to

your experience on price, and the IV to your experience on

price.

And that's effectively what I'mdoing is
correlating the Cass Ill to that exanple of a Cass I
val ue.

Q Well, and you're sure that we cannot correl ate our
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exposure to the average-of Il and |V?

A. Not in accounting world you cannot, unless your
contract stipulates it. W have a saying in accounting
that's pretty common, and that is, you cannot hedge the
rubber in a rubber tire unless the contract -- which this
is a new nodi fication of the hedge accounting rules --
unl ess the contract stipulates that you have an underlying
comodity that you can tie it to.

So the class -- if you were to hedge 2% m | k and
it says you have a certain percentage of that mlk that's
based on Cass Ill, Advanced Class Il1l, and Advanced
Class |V, then you can go ahead and just use the
aver age- of .

| f you have a contract that says, |'m buying
Cass | or I'mbuying 2% you are then required to
correlate the Cass Ill and then to correlate the Cass IV
i ndependent | y.

Q So for econom ¢ purposes, not hedge accounting,

woul d it be appropriate to correlate the Cass | and 2%

with the average-of 11l and IV?

A | still think it's appropriate to | ook at them
i ndependent|y. Because, again, the averages will tend to
offset. And it doesn't nmean that it -- it doesn't

necessarily mean that your |V becane nore effective in
2020 because -- because your Il performed better. It
doesn't -- one performng well doesn't -- shouldn't nask
that the other underperfornmed. And that actually, if you

| ook at the price change, your price change woul d have
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been nore effective looking at |1l versus |V at that tine.
And today, you are likely to look at it as IV versus I11.

Q So if | understand you correctly, to eval uate
whet her the average-of a IV is better hedging, we are
forbidden fromevaluating the strategy where we are using
both I1ll and IV because that's m sl eadi ng?

A. No, | just think you do them independently and
take a | ook at how they are inpacting the price.

Q And you believe that's nore insightful than
conbi ni ng t henf?

A. | do. Because as | have said several tines today,
there is nothing that binds the Cass IlIl and IV skim
val ues. And absent that, you should be | ooking at them
i ndependent | y.

Q Are you as confident in that as you were about the
coefficient correl ation?

A. | suspect you are going to wal k nme through
sonet hing, so --

Q Well, no, I"'mgoing to let you off the hook there.
It is your opinion. You are recognized as an expert
Wi tness, so tune into ny testinony on Monday.

So | want to tal k about the prol onged periods of
depooling, which is your phrase frompage 2. And, also,
closely related to that on your page 9, you wite, "For
i nstance, the inplenentation of the average-of price
resulted in extended periods of depooling, which adversely
i npacted dairy producers that hedge m |k price exposure

for other classes of mlk, nost notably in 2020."
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| wanted to make sure | understand the word
“resulted.” Is "resulted" a synonymfor caused? Are you
suggesting a causal rel ationship here?

A What |' m suggesting there is that when Cass | is
not the highest value of mlk, it affords the market to
have two possible prices, the value by participating in
the pool, uniformprice, or the value of staying out of
t he market or depooling in that period.

And t hat prol onged period of manufacturing mlKk
potentially being higher than the pool value of mlk
caused disruption in the market for dairy producers that
hedged. Because unexpectedly, mlk was renoved, and it
changed the utilization in those markets.

Q Ms. Dorland, you said that it resulted in extended
peri ods of depooling.

Are you claimng that extended periods of
depool i ng woul d not have happened were it not for
aver age- of ?

A. That is correct. There were periods of
depooling -- there would have been periods of depooling,
as we have seen historically. Typically it's limted to
about two nonths, potentially nore, depending on -- you
woul d have to | ook at the pandemic. But if | renenber
correctly, when | | ooked at this, you were tal king about
potentially two consecutive nonths of depooling.

Q Have you done any research that woul d suggest how
much m | k woul d have been depooled if we had higher-of in
ei ther 2020 or 20227
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A. | have not. Although, | did |ook at the prices.
The issue with the systemis, as | said, the only way to
pay dairy producers is that we have |inked the Cass |1
price to the mlk check.

What | did look at is all of the proposals
under -- under both pooling and depooling, assumng -- |
think | |ooked at Federal Order 32 because it was the nost
reflective of the national average-of utilization. |
| ooked at 2020 and 2022, because those are both extrene
markets for different reasons. And typically, that woul d
not have altered depooling decisions because the markets
were so extrenme. And under those scenarios, the higher-of
mtigated depooling nore so than any of the average- of
proposals. But under all -- for Cass III.

But under all scenarios, the mlk prices can't.
It has a difficult tinme tackling Class Il and IV.

Q Wul d you qualify your reading of those reports as
research into this topic?

A Yes.

Q Are you famliar with any other research on this

topi c?
A | -- I'"ve read quite a few different reports at
this -- to -- in order to put this infornmation together.
Q Specifically that the existence of average- of

caused extended periods of depooling?

A | think you are going to | ean on ny word choi ce.

Q It was your word choi ce.

A. | understand. And so |I'mnot certain what you are
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| ooking at. But | would say the average-of, because
Class | was no |onger the highest mlIk price, provided
t hat opportunity for prol onged periods of depooling.

Q So you are not famliar with any other research
or can you point to any other specific research that
denonstrated, to your satisfaction, that the average- of
caused or resulted in extended periods of depooling?

A. If I didn't citeit, I -- 1 -- 1 mght have read
sonething, but | don't -- | don't have any specific

recol | ecti on.

Q Ckay. So your sort of "finale" is that statenent
that the --

A " msorry, what page are you on?

Q Yeah. [|'m about to say.

That the higher-of does not detract from d ass |
hedging. That's the way you preview your analysis on
page 2. That's on the top of -- does not detract to
the -- "is nore effective conpared to the current
average," etcetera, including, nunber 2, "does not detract
fromdass | hedging."

| assune that "does not detract from Cl ass |
hedgi ng," by that you nean that processors can as
successful ly hedge their exposure under higher-of as they
can under average-of ?

A. It depends on the tools and the processor. But ny
answer would be the ones | have worked with, we found
different ways to manage C ass | ri sk.

Q Under hi gher - of ?
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A. Under hi gher-of, yes.

Q So the change to average-of did not result in any
i nproved strategies for the clients that you have advi sed?

A. It's -- look, it's certainly easier for what you
are attenpting to do. But the disorder that it causes in
the entire system that to ne is nore concerning and
problematic than the slight inprovenent and ease of risk
managenent .

Q Could we -- could you help ne reconcile how it
could be easier if it, at the sanme tine, does not detract?
How are those two statenents nutually consistent?

A. | think what | was saying is that -- where are you
on this one?

Q Page 2 of 39, top paragraph, about four lines from
the top of the page.

A | think the -- so | think what you are saying
is --is --

Q |"msorry, Ms. Dorland, this is you saying. |'m
r eadi ng.

A. No, you are interpreting ny statenent, so |'m

trying to understand what you are sayi ng about what |I'm

sayi ng.

So what | said is, | don't believe the average- of
detracts fromthe ability to nmanage Class |I risk -- or
excuse nme -- the higher-of does not detract fromthe

ability to manage Class | risk.
Q But "does not detract" has nothing to do with how

easy it is to hedge risk.
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A. It can be easy. It just depends on the conpany,
the tool, and the partners that they use in order to do
it.

Q But there is an effective way to nmanage C ass
ri sk under the higher-of, as effective as under
aver age- of ?

A Yes.

Q Are you famliar with the paper by Dr. Newton and
Dr. Thraen from 2012, Road Bl ock to Ri sk Managenent ?

A | may have read it in ny past. | don't know.
Q It is here --
A It looks a little lengthy -- oh, okay.

Q These hearings are the only way for us to get

anybody to read our papers, so I'mgoing to distribute.

MR. ROSENBAUM  Your Honor, while they are doing
t hat handout, the printout he did has the formula that he
was aski ng questions about. You can find that in the
spreadsheet, but you have to work to do it.

| would prefer that we have this docunment marked
as a Hearing Exhibit so we know what it was that was being
asked about .

DR. B&ZIC. | would concur.

MR. ROSENBAUM He asked her about the fornmnul a.
She did not read it verbatim which I'mnot faulting her

for.

THE COURT: Right. Right.

MR. ROSENBAUM But if it's not in the record
accurately, | think we need the docunent.
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THE COURT: Anyone object to -- well, nobody's
going to object to marking it. The question is going to
be whether admtting it.

So does anyone object to marking and adm tting
this exhibit as an -- as an excerpt?

I"'ma little confused about this whole thing, but
that's just ne. | don't speak economics all so well. |
couldn't find this in the docunent.

So your idea is that we put -- even though this is
already in as a part of the larger docunent -- |I'msorry,
why does this need to go in again?

MR. ROSENBAUM | f you point your cursor at the
right cell, and you look in the right place, this fornmula
pops up. But that's -- you know, you have to go through
t hose t hi ngs.

And so | think, since she had the fornmula up as
she was answering questions but did not --

THE COURT: She did, yeah.

MR. ROSENBAUM -- she did not read -- and she
started to read it. And |I'mnot suggesting she shoul d
have. She just didn't read the whole thing into the
record.

THE COURT: Yeah.

MR. ROSENBAUM And so | feel like there's a
di sconnect here, and it would be better if we have this
docunent in so we know the actual specific formula that
she was descri bi ng.

THE COURT: Anyone object?
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MR HLL: [I'mnot sure how -- looking at this
docunent, how would | see what M. Rosenbaumis talking
about ?

MR. ROSENBAUM  You want nme to show you?

THE COURT: Let's go off the record.

(An off-the-record discussion took place.)

THE COURT: Ckay. Let's go back on the record.

W had an off-the-record di scussion about the
sheet described that we have been tal king about. It's
described as L17; is that right?

The subpart of Exhibit 240, whether it should be
mar ked as a separate exhibit to help clarify | think the
cross-exam nation that took place on this particular part
of Exhibit 240. And nobody's got an objection to marking
it, as | understand it.

| don't -- | think it helps the record to have it
in there. The whole docunent's already in there. So
unl ess people are objecting to that, | think this can go
in there as a separate docunent.

AMS, | think, is concerned about this comng up
agai n and agai n and havi ng repeated exhibits that anount
to the sane subparts of the sane exhibit, but we have had
a lot on this particul ar one.

Let's mark this Exhibit 242 for identification.

What's the best way to describe this, again -- oh,
243. |I'mnot keeping up at all here. Strike that.

Al right. W're marking an Exhibit 243 with the

next exhi bit nunber.
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And the way to describe this is?

M5. TAYLOR: It has a title.

THE COURT: NWMPF-32B spreadsheet screenshot. |
see, L17 is up at the top left-hand corner as well. So |
take it that | can look at L17 and flip through this
oversi zed exhibit and find this sheet wwthin there, too.

But anyway, we will mark this one-page excer pt
from Exhi bit 240 as Exhibit 243,

(Exhi bit Nunber 243 was marked for

identification.)

THE COURT: Do we want to take a break? Let's
take a ten-m nute break.

(Wher eupon, a break was taken.)

THE COURT: Let's go on the record.

Dr. Bozic, your wtness.

DR BQZI C. Thank you, your Honor.

BY DR BQZI C

Q Ms. Dorland, the |ast segnment of nmy exam nation
this afternoon is a paper by Dr. Newton, published in
Appl i ed Econom ¢ Perspectives and Policy, ten years ago.
Dr. Newton evaluated how easy it is to cover Cass | risk
or reduce Cass | risk.

And on page 563, the conclusion page, Dr. New on
concl udes his paper by stating, "The basis exposure
prevents Class IIl and IV mlk futures fromdirectly
managi ng the mlk price and limts potential risk
reduction and revenue stability for fluid mlk

participants. Renoving these roadbl ocks to risk
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managenent woul d provi de avenues for farm processor
retailer profitability in an increasing volatile nmarket."

From previ ous page, page 562, second paragraph
fromthe top, Dr. Newton and Dr. Thraen state, "The MSPE
denonstrates that the basis still results in a
consi derabl e anount of risk exposure for the trader even
when using the appropriate basis for testing technique.”

"1l paraphrase: No matter what we do, there's
only so much we can do to reduce risk to Cass |I hedgers.
Thi s was under hi gher-of.

Wuld it be fair to state that Dr. Newton reached
di fferent conclusions than you did?

A. So | haven't had an opportunity to read the entire
report.

Al though I would say that when we went off the
record, | know Dr. Newton, | feel like I'min good conpany
because on page 552 he also said that the results have
inplications in hedge accounting since financial
accounting standards for FASB requires a hedge instrunent
to have a correlation of 0.80 to 1.25. So that | just

t hought 1'd point out.

Q Do you nean to suggest that correlation can indeed
be 1.25?

A. | don't want to go back there. That took us
quite -- we have travelled that path. [|'mjust saying

t hey used the exact sane | anguage that | did.
So as it relates to this, | did take a quick

| ook -- and so | have said it a couple of tines. The
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relationship between the Cass IlIl and Cdass |V skim
prices, we have a | ot of nmechanisns within our systemto
tie relationships together. I1t's what nmakes our risk
managenent systemand all of our markets function, is the
USDA and this FMMO pricing schene that we have.

W are literally the envy of other folks in the
world. At |least when | have travelled, that's what they
have told ne. W have better tools than they do. In
part, it's because of the design of our system and
| argely because we have codified these rel ati onships.

Wth one exception, the Cass IIl price, the skim
price, noves based on the value of cheese and whey, and
the Class IV solids nonfat price noves based on the val ue
of nonfat dry ml k.

|"m sure you are well aware that the econom cs
that drive those three products are vastly different. And
as a result, yes, they can nove independently of each
other. And if you attenpt to, as we went through earlier,
talk about this in terns of basis to each other, you wll
find that Class Ill is not a good cross-hedge of Class |V,
and Cass IVis not a good cross-hedge of Cass IIl for a
variety of reasons. That also applies if you were
attenpting to do that with Cass |

But what | would say, is in ny presentation
earlier I nmentioned -- I'msorry, can we pop that back up

for a nonent?

I f you | ook at slide 7, | showed a chart of the
commitnent of traders in the Class IIl contract, and you
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wll see that bright gold area where it calls for swap
dealers, and you will see that we have a |l ot nore activity
in there, in part, because of Dodd-Frank regulations in
that we are required to report those swap transacti ons.

But in part, because we have got a lot nore liquidity
providers than we did in 2012 and prior to that.

We have very creative nmarket makers and fol ks who
wi |l put together custom zed tools. As | said earlier,
have worked wth fol ks that when we had the higher-of, we
woul d call up liquidity providers and ask themto provide
a Cass | skimor higher-of settled contract, and for a
fee they would. And that's not different than anything
else. If I want to do a Cass IlIl or dass IV or cheese
| ook-ali ke in that category, soneone's going to charge ne
a fee for putting that together. The idea that you can do

ri sk managenent cost free doesn't nake any sense.

So all that we're saying is, is that yes, | can
still get a good correlation between Class |1l and the
hi gher-of, and Cass IV and the higher-of. | can also
find liquidity providers that will provide ne a custom zed
solution to neet the needs that | have. |If | want 2% 1%
skim whole fat, raw Cass | mlk, | can find sonebody who
will be nore than happy to nmake that market for ne. There

are plenty of those out there, and those fol ks have
i ncreased, especially because we have got nore noney in

the market, nore liquidity, nore capabilities than we did

even, you know, 10 -- 10 short years ago.
Q Ms. Dorland, would you |ike to answer ny question?
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The question was whet her your paper reaches the sane
conclusion as Dr. Newton, or do you find his paper to be
in contradiction with your paper?

A So as | stated, | haven't been able to read the
entirety of the paper and to absorb the information, and
as aresult, |I can't answer that question in all honesty.

Q So the -- that's fair point. |I'mnot -- | should
not have said that, do you agree with his paper in
entirety.

Specifically, the conclusion: "The basis exposure
prevents Cass Ill and IV mlk futures contracts from
directly managing the mlk price and [imts potential risk
reduction and revenue stability for fluid mlKk
participants.”

Dr. Newton's entire paper is titled "Road Bl ock to
Ri sk Managenent - Investigating Cass | Cross-Hedgi ng
Qpportunities.”

He finds, in his paper, that there are roadbl ocks.
In your testinony you state that higher-of doesn't detract
fromCass | hedging. Are those two conclusions nutually
consi stent or contradictory?

A. As | stated, | haven't read the report. | can see
that it has the word cross-hedging. As | just told you,
Class Ill is not a good cross-hedge for IV, and IV is not
a good cross-hedge for |11

Q You don't believe that the sentence that | read
fromhis conclusion sufficiently sunmarizes his finding?

A. VWhat | would tend to say when it cones to C ass
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hedgi ng, that is a product that lends itself to a market

maker, sonmebody who can custom ze that product for them

because there -- it's no different than let's say a
specialty cheese, right? If |I cane in and said, | nake
Feta, | make Manchego, | neke Brie, | nmake nozzarella. |

only see a cash-settled cheese contract, or a cheddar
bl ock contract on the futures market. Well, that's too
hard. M cheese nmake isn't the sane. | have different
noi sture, and | have different yields, and | have
different protein. You nust accommobdate ne. We wouldn't
get anywhere with our narkets.

The benefit of our markets, and | think I
mentioned this, is it's a clearing. |It's a standardi zed

contract that we can all use to manage risk. Yes,

sonetines we have to do a little legwork. If | want to
hedge Monterey Jack versus cheddar cheese, | have to do
sonme work on noisture. Class | is no different.

And so that's why |'msaying, if |I want something
that's cookie cutter, Class | may be nore challenging to
hedge. But if I can work with sonebody who will actually
devise a programthat works for ne, | have no issues with
G ass |

Furthernore, |I'mnot even aware that that many
people do Class | hedging. A lot of the folks that | have
dealt with on the public side of the world, they are not
going to touch Class | hedging. Hedging specifically as
ri sk managenent, hedgi ng specifically defined by GAAP

because if | have hedge and effectiveness, that goes to ny
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bottomline. If | amout on the market, but everybody in
my industry is out in the market, that's a heck of a | ot
easier, actually, when we do an earnings report than if |
made a m st ake because of hedgi ng.

So oftentinmes I'mgoing to | ook for a nornal
purchase, normal sal e exclusion under that, and that's how
|"mgoing to try and manage ny cost ny price exposure.

Q In the interest of tinme, I'"'mgoing to wap up
her e.

Thank you, Ms. Dorland, for your patience with ny
many questi ons.

THE COURT: Are we going to mark this -- what are
we going do with this article? Do you want to mark it as
an exhibit? Are you going to nove it into evidence?

DR BQZIC. Sure.

THE COURT: Both? | nmean, let's mark it as
Exhibit -- and see if I'"mgetting this one right this
time -- 244, And | will nove it in, | guess at the end of
this witness' testinony.

Al though, | do note that Drs. Newton -- | assune
he's a doctor by now. He was a Ph.D. candi date when this
cane out in 2013, and they are not here right now, you --
you retain --

MR, H LL: AMS does have one request. W would
like to have el ectronic copies of these so that we can --

DR BXZIC. 1'Il provide themin the next few
m nut es.

THE COURT: Al right. Wen it's offered into

TALTY COURT REPORTERS, INC. 4952
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

evi dence, we'll talk about it then. | don't know whet her
it is alearned treatise, for instance? | don't think so
but -- so it's marked. Exhibit 244 is marked, New on
and -- how do you pronounce that, Dr. Bozic? Wat's the
guy's |l ast nane, the co-author of this?

DR BXZIC T-HRAEN

THE COURT: How do you pronounce that?

DR. BQzI C. Thraen.

THE COURT: GCkay. |It's marked as an exhibit.

(Exhi bit Nunber 244 was marked for

identification.)

THE COURT:  Yes.

CROSS- EXAM NATI ON
BY MS. VULIN:
Q Good afternoon, M. Dorl and.

A Hel | o.

Q How are you?

A. Good, thanks.

Q Good. So I'Il pick up where we left off on
hedgi ng.

So you agree hedging has transaction costs, right?
A It does.
Q You said you could call up a provider and they
woul d provide a hedge for a fee?
A Typical ly, yes.
Q And as a consultant, you or other others in your
position would also typically charge a fee, correct?

A. Not for -- it depends on how your consultancy is
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set up. | personally don't charge a fee for that.
Q Do you provide all your hedging services for free?
A. | don't charge a fee on a transaction basis.
Q Ch, got it. Okay. I'mjust trying to nerely
establish that in engaging with consultants, you -- of all

sorts, right, but any consultant, yourself included,
probably when setting up a hedgi ng program woul d cost
noney for a conpany.

A. It typically does because they are going to have
to work with their accountants, brokers. You're going to
have potentially consultants involved. You wll have

informati on services. You may have liquidity providers

that you work with, banks, lines of credit, all sorts of
t hi ngs.

Q So it's not sonething you can pick up and do in a
day?

A. That's the second tine | have heard that today.
Typically, no, you wouldn't want to, because, like

anyt hing, you are going to want to evaluate your risk
exposure. You have got to sit down and understand what is
causi ng changes in your earnings, and is that what you
want to manage? Are you nore concerned about counterparty
risk? Are you concerned about liquidity risk? There's
quite a bit of different things that you have got to
evaluate in order to nmake a determ nation as to what woul d
be appropriate for your conpany and ri sk nmanagenent.

Q And you said that on -- you couldn't say how I ong

on average setting up a hedge program woul d take, but it
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could be weeks to years; is that right?

A. |"mgoing to say it depends. GCkay. So if you're
hi ghly notivated, if you are saying, you know what, | want
to make -- if you are highly notivated and you want to

make ri sk managenent a part of your core conpetency as a
busi ness, then oftentines you are going to designate
sonebody who is in charge of it, and you are going to nove
t hrough that process.

How difficult is it? It's as difficult as opening
a brokerage account, which is filling out sone online
paperwork. It's not very difficult. |[If you want to do it
correctly, it takes a little bit of tine to set up. But
this isn't sonmething that, five years hence | will have a
ri sk managenent program Typically it gets going a little
bit faster than that.

Q What' s the shortest anount of tine it's taken you
personally to hel p a processor put together a hedging
pr ogr anf

A. |'d say, oftentinmes |I'mcomng in because they
have got sone of their | egwrk done, so it can be as short
as three nonths, sonetines it can take up to nine nonths.

Q From your invol venent ?

A. From ny invol venent.

Q And in your estimation, in your experience, how
much tinme or | egwork woul d they have put in before you get
i nvol ved?

A That really depends. It -- honestly, it's -- sone

conpani es are very conplicated. They handle all sorts of
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different products. So |like when | was at a co-op, we did
everything. W did whey, and cheese, and butter, and
powder, and yogurt, and, at one point ice cream Thank
goodness that went away, because that's a little bit nore
conplicated. And then fluid mlk, all sorts of things.

But when we set up the programto when they were
initiating trading, it was a matter of nonths.

Q And you said the shortest you had been invol ved
in, was it six to nine nonths? |s that what you sai d?

A | would say sonme of them it's -- it can be as
short as three, because like | said, they are already off
and runni ng.

Q Ckay. So three to nine nonths is the shortest
amount of time it has taken you personally to help a
processor set up a hedging programon the fast end?

A. | would say that that probably sounds about right.

Q Ckay. And then the sane question on the | ong end.
What is the | ongest amount of time it's taken you

personally to hel p a processor put together a hedging

pr ogr anf

A That's difficult to answer. And the reason is,
is, as -- we focus in on certain things, so that we can be
successful and denon- -- basically have a denonstration of

success. This is what risk managenent can do if we enpl oy
it.

Fromthere, | |ook at risk managenent. |It's kind
of like yoga, it's a practice. You don't ever finish it,

you just keep adding to it. So you may say, okay, we're
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going to start hedging cheese, or Cass |, then that may
nove into packaging, it may nove into natural gas, al
sorts of things. So that's where | would say it's kind of
an ongoi ng process.

Q Let's sinplify it, then. Fromwhen you are
brought on board to when they place their first hedge,
what's the | ongest anount of tine you have personally
taken to set up a hedgi ng program for a processor?

A. | honestly don't have a good answer for that,
because it's not sonething that | track. | actually have
sone clients that they just |ike tal king about markets and
under standi ng ri sk managenent, and they don't actually
ever do any transactions.

Q What percentage of your overall consulting work is

putting together hedging prograns for processors?

A |'d say probably about a third.

Q Just for processors?

A So processors, cooperatives, consunmer products
conpani es.

Q Not just in dairy or all exclusively in dairy?

A Primarily in dairy. | have done others, but dairy
primarily.

Q Do you think Cass | processors shoul d hedge?

A. My answer is going to say it depends. So if I'ma

bottler and | amselling to a retailer and | am passing
the costs along, if you think about this as sinple as the
mat chi ng gane that you would play with your kids. If |

have basis to basis, neaning | sell Class | and they buy
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Class | fromne, and it's a passthrough, you actually
woul dn't want to do anythi ng because you are going to
i ntroduce risk to your system

| f you have -- if you are buying fromfarns, let's
say, on a Cass | basis, and at the sane tine you are
trying to fix a price, that's an area where you nmay
actually look at it and say, Class | hedgi ng m ght be
appropri ate because you have got a mlk price that's
floating and a selling price that's fixed, and that
creates sone sort of financial exposure.

Q So for processors who are trying to sell their
mlk on sone kind of stable or fixed price, they would be
better served by hedgi ng?

A Possi bly. Again, you have to | ook at each
organi zation and how they do it. Sonme people have
extraordi nary margi ns where they can just absorb those
pri ce changes and they are content with that.

| f you are organic, the answer changes agai n,
because, yes, | may want a fixed price, but typically in
organic it's a one- to nmulti-year contract with fixed
price mlk. So, again, fixed to fixed, ny risk is
managed, so | wouldn't want to introduce risk by taking on
addi ti onal positions.

Q So you are saying that organic processors have no
risk in their financial activities?

A That's not what | said.

Q Ckay. Can you explain for ne?

A. Yeah. So what |'msaying is, if I'mlooking at
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putting organic mlk on a shelf for a fixed price for an
extended period of tinme, and if |'m buying fixed price
organic mlk froma dairy, which is pretty typical, you
will see that they do nmulti-year contracts. If | have
those two things, ny Cass | exposure is not elimnated,
but it's certainly greatly reduced.

Q But you still have exposure through your poo

obl i gation, correct?

A. You may have exposure if you have a pool
obligation, but there are -- if you -- there's a series of
ways that you would be -- you could be excluded fromthe

pool, and as a result, that mght be a pretty snall
portion of your mlKk.
Q Under st ood.

But for Cass | organic processors, who are
obligated to pay into the pool, they aren't able to manage
their risk just because they purchase on a fixed price and
sell on a fixed price, because they can't nanage their
pool obligation?

A. No, that's not correct. So a portion -- they have
a portion of risk, and that is to -- on the pool
obligation. But if you |look at the | arger piece of the
Class | that's established based on the overall mlk price
that they have contracted, a significant portion of their
mlk price exposure is already managed.

Q Through their own efforts.

A. Through their own efforts by buying mlk on a

fixed price, and should they choose to sell mlk on a
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fixed price, that would be the case.

Q And this question of organic |leads ne to
Exhibit 18. So | see that you cite Exhibit 18 on page 11
of your testinony under the headi ng, "Hedge Exanpl e,
Hedgi ng the Producer Settlenent Fund."

And this is Exhibit 18 that we just spent quite a

bit of time with Dr. Bozic on, correct?

A That's correct.

Q In just a sentence, can you tell ne what does

Exhibit 18 denonstrate or establish in your testinony?

A. So | have to -- you know, clearly there was an
error in one of the fornmulas, so I'll have to go back and
revisit it. But what -- what they are attenpting to do

wi th that hedging of the pool obligation is to basically
say | can -- | can mtigate what's -- you know, ny paynent
in. And that's the piece that could be sonmewhat
chal | engi ng because there are parts of that pool that are
nmovi ng around outside of their control.

Q Ckay. So maybe just to sinplify it further
Exhibit 18 is an exanple of an organi c processor
attenpting to hedge?

A. Attenpting -- theoretically, a scenario was
provided to nme, and that's what it was attenpting to
denonstrate.

Q And a denonstration of what it would like ook if
a Class | organic processor tried to hedge.

A No.

Q So what is it -- tell nme again, what is the point
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of Exhibit 18 or what does it denonstrate?

A. It's to provide a specific hedging exanple, not
whol esal e hedgi ng.

So what ends up happening with this, is we tend

to -- that was the analogy | provided, Ford has trucks,
and not recognizing that they are different nodels. So
this was one of the nodels, okay? Under the unbrella of
Cass | hedging. So it's a very small -- extrenely small
denonstrati on of what may or nmay not happen. |'mactually
personally not aware that anybody does that.

Q And does this show us that Cass | organic
processors can hedge or can't? | nean, | truly don't know

what the conclusion or the takeaway is for us.

A. The takeaway with that -- and honestly, | have got
to go back and look at it -- but basically, the takeaway
was, if you think you can use Class IIl and IV futures
contracts to hedge your exposure into the pool, it could

be chal l enging for you because there are nmany pieces that
are noving that you can't account for in that hedge.

Q And is that under the average-of or under the
hi gher-of base C ass | skimfornula?

A | believe this -- | did this under -- this would
have been under the average-of, because it's present day.

Q Ckay. And then, again, | just want to nake sure
under st and what's goi ng on here.

So | have Exhibit 243 in front of me. And we

| ooked at cell L17. And we have the fornula at the top,

correct?
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A | don't have -- | don't have that docunent.
Q Do we have -- may | approach the w tness?
THE COURT: Yes, you nay.
BY MS. VULIN
Q So now do you see this screenshot from your

spr eadsheet ?

A. Uh- huh.
Q So | just want to nmake sure |I'mtracking the
corrections that we'll neke to this.

So the formula at the top, the equal sign, round

extra digit, correct?

A. Yes, apparently.

or conversion, correct?

A Yes.
Q And then we're m ssing the PPD?
A Correct.

Q Ckay. So thank you. That hel ps ne then track
Exhi bit 243.

That cell up at the top of the page, the formula

parent heses, and then there's a forrmula. This N17 has an

Q And then the 0.965 is an incorrect skim adjustnent

So --

THE COURT: May | -- just to be clear, please.

M5. VULIN:  Yes.

THE COURT: |'mnot as conversant with these
things. | think | understand now.

Wien we're tal king about L17 -- sorry, |I'mso slow
on the uptake here -- it's literally in row 17, columm L.
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calculating that cell is set out in that -- what would you
call it, white space, just as you described. And that's
how -- that describes how you get to that nunber. And you
have gone through, and the w tness says shouldn't have had
the 965 in there, | should have had this other thing in
there, there's a few corrections to that. But we're
| ooki ng at just how you cal cul ate that one nunber?

MS. VULIN: Correct.

THE COURT: Thank you, Counsel.

M5. VULIN. It hel ped ne understand, too.
BY Ms. VULIN:

Q So then in thinking about Cass | and hedgi ng, you
woul d agree with ne that Class | sales are on a decline,
correct?

A The overall category, correct.

Q And you -- which al so neans that C ass
consunption is on a decline?

A Correct.

Q And you asserted in your testinony that the
aver age-of was not successful because Class | fluid mlk
sal es declined during the roughly four-year period that
that fornula was in place, correct?

A | said if it was the -- so if it's conditioned, if
ri sk managenent is conditioned on stemring | osses or
i ncreasing consunption. So if risk managenent was
responsi ble for those activities, then it didn't neet its
obj ecti ve.

Q But you don't know, and you're not stating, that
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it failed at stenm ng those | osses, or otherw se that
| osses declined | ess than they woul d have had the
aver age-of not been in place?

A | think what |'m saying with regard to how
consuners are purchasing mlk, I amgoing to rely on that
USDA report where there's a |ot of other things going on.
There are subcategories of growh within there, and then
ot her categories where lifestyle changes, farm ng practice
preference, all sorts of different attributes, higher
protein, lower |actose, flavor, all of those things are
playing into it, as well as the Healthy, Hunger-Free Kids
Act, all of those things, according to USDA, are having
sone inplications on that price as one of those things.

But | can't actually say that nore stable prices are
causi ng consuners to change the behavior just |ike USDA
concl uded.

Q Ckay. So | understand your reliance on that
statenment from USDA.

But what | want to know i s have you personally
undertaken any analysis to say, yes, the average-of sl owed
the decline of Cass I, or no, the average-of had no
i npact and it would have declined at the sane rate?

A It would be difficult to do because we'd have to
rely on conmpany information, and everything | have seen
are anecdotes in the testinony that's been provided, all
the reports that | have read. So it's difficult to
ascertain if -- if that could have materially inpacted the

overall nunmbers, other than we can see the overall nunbers
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are still declining, and according to what sone of the
different reports were saying that have been submitted to
USDA for consideration, they are saying the risk
managenent activity has picked up. So those two things
don't seemto -- they seemto ring a little bit of

di scord.

Q And you testified, | believe, that there are not
as -- not alot of readily available Cass | hedging
prograns; is that right?

A. "' mnot sure the context of what you are saying.
| don't renenber the part of the conversation.

Q | believe you said that if a Cass | processor
came to you and wanted to hedge, you woul d have to cal
and -- call, you know, whoever would sell the hedge,
essentially, and they would have to put together a custom
hedge program is that right?

A. No, that's not what | said.

Q Can you correct that for ne, please?
A. Sur e.
So -- so oftentines there are different market

nmechani sns that we can use to mtigate risk. So we can
use futures. W can use options. Those are exchange
traded contracts. They are structured, neani ng we know
the -- we know the volunme. W know the date. The only
thing that we're really negotiating in those exchange
traded derivatives is price.

Then we have a whol e category of forward

contracting. Typically, under hedge accounting that's
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excl uded as normal purchases and normal sales. But | can
call up nmy supplier, | can call up different fol ks and
say, hey, you know, would you be willing to do sone fixed
pricing with nme? Sonetines that works, sonetines it
doesn't, but there is a |large volune of fol ks that
actually do those transactions through just straight fixed
pri cing.

In fact, if you |l ook at what we do in the
international market, a |ot of the transactions that we
undertake are in that fixed pricing category.

Then there's the other where it's -- what we cal
is OIC, over-the-counter. And there we can actually work
with folks to have futures or options |ook-alikes. | can
have sonebody create a Monterey Jack cheese contract for
me. | can create a WPC-85 contract.

Q Let's -- sorry to interrupt, but | want us to
stick with Class | just because there's so nmuch ground we
could cover if we get outside of that.

So for ass | --

A But Cass I's no different than these other
products. If | nmake WPC-85, there is not a direct futures
or options contract. Just the sanme as if | do fluid mlKk,
there isn't necessarily a direct contract, but | can
actually work with sonebody to create an over-the-counter
solution for ne.

Q So if you want to hedge Cass I, you would have to
work to put together a custom zed hedgi ng program

There's no over-the-counter option avail abl e?
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A. So a custom zed hedgi ng program So hedging is a
really big word. It's the entirety of everything that you
do in risk nmanagenent. We're tal king about a derivative.
So, yes, | could go talk to sonebody about a C ass |

derivative, sure, just like | could do that for any other

pr oduct .
Q And is that avail able over-the-counter?
A Yes.

Q And you nentioned anecdotes, and | just want to
cover sonet hi ng.

So the issue of Class | price elasticity is
critical at this hearing. And you nade a comment about
your purchase of Fairlife and switching to a different
product if the price changed.

Have you undertaken any studies or analysis of

Class | price elasticity?

A. Not specifically Cass I. But | buy that product
actually for the protein that's |abeled on it. So let ne
stop you there, and | don't have the exact nane of it, 1'd
have to go back and find it, | saw it |ast week.

But in 2021 there was a study that was conducted

t hat said 55% of gl obal buyers would pay nore as long as a
product was | abeled with enhanced protein content. [|'m
one of those 55% That's basically the conment that | was
maki ng, that | buy that product because of the attribute
that it has.

Q And do you cite that anywhere in your testinony?

A | did not.
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Q Ckay. So you are not here to testify on
el asticity?

A No.

Q Ckay. | just want to make sure we're clear
because that is critical, and we wouldn't want USDA
relying on anecdotes for that.

A. No. We will avoid that pitfall today.

Q So if you could go to page 3 of your testinony,
pl ease.

You say at the top that, although Cass | sales
and consunption has declined and that -- |I'm
sunmarizing -- Cass |'s ability to attract mlk to the
pool, one of its primary purposes renains intact.

Do you see that?

A Uh- huh.

Q So isn't the purpose of Class | to process and
supply fluid mlk to consuners?

A. So one of the purposes Class | is to ensure the
function of that Federal Order system and it is to -- to
attract mlk into the pool. That's where we -- you heard
me tal king about Class | primacy. That is part of what
Class | istodo. It is to ensure that people participate
in that pool.

Q Cl ass | processors, the purpose of manufacturing
fluid mlk is to support the FMMO pool s?

A The Cass | pricing structure.

Q Ckay. And so the dass | -- this should say
Class | pricing fornulas' ability to attract mlk to the
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pool, one of the primry purposes of the formula renains
intact. Wuld that be nore accurate?

A. | think | just shortcut it because it says
Class I's ability, and that was not a reference to
processi ng or consunption, it was a reference to the mlKk

price.

2023

Q Ckay. And is the pool's purpose to create revenue

or merely distribute revenue?

A. | don't believe the pool's purpose is to create
revenue.
Q The pool's purpose is to provide a nechanismfor

uniformy distributing the mninmmvalue of mlk used for
Cl ass | products, correct?
A. Sounds about right.
Q And you say |ater on, the FMMO objectives are net
by encouragi ng pool participation.
Does that sound right?

A Yes.

Q So encouragi ng who to participate in the pool?

A The processors.

Q Al'l classes of processors?

A Processors that qualify based on the USDA s rul es.

So those that service that market for that Federal Order,
that's what | was referring to there.

Q So do you believe that FMM>s shoul d encour age
Class | -- sorry -- you agree with ne FMMOs require
Class | participation in the pool?

A. They are nandatory, yes.
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Q Wul d you agree with -- is it your position that
FMMOs shoul d encourage Class |l participation in the pool?
A. It is to encourage the -- those that service the
market. So if it is a Cass | plant wth a Cass Il plant

W th processing attached, | would say, yes, that's

probably what the objective is.

If you are solely a Class ||l processor that does
not interact with the fluid market, no, that is not what
the process -- that is not the purpose of the Federal
Order system

Q Ckay. So if you are not serving the C ass
market, there's -- there's no reason that the FMMO shoul d
be trying to draw you into the pool; is that what you are
sayi ng?

A | f you are not participating in the Cass | market
and servicing that -- if you are not participating in the
Federal Order by balancing -- being a supply plant to that
system then, no -- that's -- its objective is not to
bring everybody in. Qherw se that would be closer to
mandat ory pool i ng.

Q Ckay. And you'd agree with ne that the FMMOs
don't require mandatory pooling?

A. They do not require mandatory pooli ng.

M5. HANCOCK: Your Honor, we're getting really far
afield fromwhat this witness is even here to testify to,
and we're kind of burning out the clock for no reason that
she's even been qualified as an expert for or for any

pur pose that she's been offered here.

r TALTY COURT REPORTERS, INC. 4970
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

M5. VULIN:.  The purpose of the Federal M1k
Mar keting Order pool, as testified to repeatedly by this
Wi tness, and she's stating that the forrmula for the
Class | base skimmlk price should be set at a certain
level in order to draw all of these processors into the
pool. And | want to wal k her through why | don't think
that is the purpose of FMMOs, which neans the formnul a
shoul d not be as suggested by NWF

M5. HANCOCK: Convincing this witness what the
purpose is or is not doesn't affect or change any of the
testinony that she's here to offer.

M5. VULIN: | guess |I'mnot attenpting to convince
her, but maybe flesh out the holes in her testinony on
t hat point.

THE COURT: Yeah. | nean, | think you are trying
to undercut her reliance on that. She's testifying as to
ri sk managenent and what the purposes are. The w tness
keeps answering, so --

M5. HANCOCK: Well, that she answers is not --
doesn't mean that it is within the scope of her testinony.

THE COURT: Well, she has testified -- | nean, she
has testified as to the purpose of the --

M5. HANCOCK: | would just like us to nake sone
progr ess.

THE COURT: Well --

M5. VULIN: |I'm making progress, | thought, but it
m ght not be progress for all invol ved.

THE COURT: Al right. Let's keep going for a

TALTY COURT REPORTERS, INC. 4971
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

whil e, see where we go on that, with that in mnd. Try to
stay -- make sure we stay within the scope of this

W tness' testinony and expertise.

BY MS. VULIN

Q Do you believe that the pools need to attract
participation beyond the needs of Class | fluid mlk use?

And | think | can state that nore el oquently.

Do you think that the pools need to encourage
participation of mlk beyond the anount of mlk needed to
serve the Cass | fluid mlk market?

A. "' mjust thinking back to what | wote, and what |
would say is, | don't think | was asked to conceive of how
t he pools could work, just restating what the function is
according to USDA's own -- and the Congressional report
that | cited, what the function is.

Q Ckay. So page 9 you say, "Class | mlk price
primacy is vital to attract mlk to the pool each nonth."

Right? And what we're -- what we're tal ki ng about
here is should the Class | price be above the Ill or IV
price every nonth, right?

A Correct.

Q And | want to know, do you think that the C ass
price needs to be high enough to attract mlk to the pool
beyond the amount of m |k needed to serve the fluid mlk
mar ket s?

A. | think what you are doing there is addi ng words
that | did not inply in there at all.

Q And | want to know your opinion in response to the
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words | have added.

So you have said that you think the Cass | price
needs to be higher than the Ill or IV price, correct?

A. What |'msaying is, is for the proper function,
the Class | price does need to be higher, otherw se two
prices co-exist at the sane tine.

Q And you said so here "proper function.”

| s the proper function of the FMMO systemto
attract to the pool only the amount of m |k needed to
serve the fluid mlk market, or do you believe the proper
function is to drawin nore mlk than that?

A. So can you define for nme the anmount of m |k needed
to service the dass | market?

Q So do you believe -- and | -- in your testinony,
woul d you agree with nme that one of the purposes of FMMOs
is to assure a sufficient supply of mlk for fluid use?

A Yes.

Q Ckay. So that's the context in which |I'm using
this phrase.

In order for the pools to properly function, do
you believe that they need to attract nore mlk than is
necessary to ensure a sufficient supply of mlk for fluid
use?

A. So what you just said a nonment ago and what you
just said don't match. You are not saying the sane thing.

Q That's right. |'"mbuilding upon the first
statenent wth a question followng up on it.

So FMMOs are necessary to attract mlk for fluid

TALTY COURT REPORTERS, INC. 4973
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 20, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

use, correct?

A. That's correct. The system s designed around
fluid use.

Q FMMOs are not designed to attract sufficient mlk
for cheese, correct?

A That is not part of their stated objective.

Q And so in order for the FMMO systemto function as
intended, to attract a sufficient supply of mlk for fluid
use, do you believe the Cass | price needs to be set at a
| evel that would attract nore mlk to the pool than is
necessary for fluid use?

A. | don't think you are asking your question
correctly, or I don't understand what you are sayi ng.

So what | had said is, Cass | has to be the
hi ghest price in order to attract mlk fromsurplus to
deficit regions. That it does.

So if you are assumng that all Federal Order
systenms are self-sufficient, you mght want to take a | ook
at a few of those orders that are -- that are deficit mlKk
pretty routinely.

So you actually have to signal to the system

pl ease pull the mlk in fromeither the Cass IV or the

Class Ill system and pull it in because | need it for
bottling. And when | don't need it -- it needs to go
awnay.

So when you are saying attract mlk to service the
fluid mlk market, it really depends on the m |k market

and how the rest of the system provides that -- that
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bal anci ng function, that ability to surge and pul |l that
m | k back.

Q Are you tal king tenporally or geographically?

A Bot h.

Q Ckay. So let's start with geographically.

You'd woul d agree with ne that the base O ass |
skimformula is the same across all orders across the
entire country, correct?

A. Correct. Qur prices are nationw de wth exception
to the Cass | differential.

Q And so the base Cass | skimprice is the sane in
Florida as it is in Wsconsin, correct?

A Yes.

Q And so raising the base Class | skimprice in
Florida and Wsconsin at the sane rate is not going to
attract mlk fromWsconsin to Florida, correct?

A. So if you ve ever tried to nove mlk from
W sconsin to Florida, that's not -- that's not what we're
t al ki ng about.

What we're tal king about -- so you are basically
tal ki ng about two markets that may conpete, so there may

be cheese plants in Wsconsin that want that m |k and may

or may not participate in the order. |It's up to them

But if Florida says, | have got schools goi ng back
in, I need mlk, and that Class | price is at the sane
level as Cass Il and IV, why would | put mlk on a

10- hour drive to Florida when | can run it through ny own

facility?
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So that's where all of these different pieces of
this system even though devised years ago, they actually
function quite well. Surprisingly well for a systemthat
has changed.

But that piece of it that says, hey, hey, hey, |
need that mlk today, it causes all of that, in the system
to go into notion, to nove, as we say, bunp that m |k down
to, you know, Wnter Haven, Florida, because |I happen to
know there's a plant there, but down to Florida so that
they can supply that bottled m |k nmarket.

| can tell you personally, | renenber there was a
day when | was sitting at a co-op and we were getting
better pricing in the international nmarket than our own
bottling plants. And the cross thought -- you know, it
crossed your mnd for a nonent to say, why would |I give ny
mlk to the bottling plant? | can nmake nore noney by
shipping it overseas.

But it's because of the structure of that system
that said, ah, you're here, but we're going to adjust
these prices. That's what pulled that mlk back in to
ensure that the system had the sufficient mlk that it
needed.

But | think your definition of drawing mlk in,
this is a massive network that has to nove milk around in
order to supply it because of regional and seasonal
di fferences.

And | am aware of how far that m |k noves

routinely in order to get that done. It does take a big,
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you know, waving of the hands, hey, please, you know, send
it this way.

Q So then how can adopting the higher-of nove mlk
to the right place if it's as conplicated as you say?

A Because when the price -- we all react -- the
mar ket reacts to price signals, okay? If Cass IlIl is 18
and we say, okay, today, you know, that's the hi ghest
price, Cass IVis 14, and we say, all right, the dass |
is the higher-of those two prices, when we | ook at it and
you say, well, | can run $14 m Ik through ny plant or
can nove it to the bottler that's going to pay 18, you
know, in addition, ignoring sone of the other factors, you
woul d -- the econom cs would say you nove the mlKk.

Q But why woul d you nove it geographically if the
hi gher-of is in place in both regions?

A Geographically. | think because you're -- you're
sinplifying down to just one small piece of this. You
know, then you have got -- you have got the C ass |
differentials. You have got the Cass | base.

Potentially when markets get tight |ike right now, you may
have over-order premuns. All sorts of things cone into
pl ay at that point.

Q Ckay. But you -- but I'mtal king about your
testi nmony. On page 6 you say, "The average-of fornula is
i ncapabl e of conveying current information about the
market to facilitate the novenent of mlk from surplus
regions to deficit regions, and that's why the higher-of

shoul d be adopted instead."
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A. The average-of is communicating the average of the
two, which may or may not better the manufacturing val ue
of that mlk. So why would | nove mlk froma
manufacturing plant if | can achieve the sane value in ny
pl ant versus shipping it to a bottling plant?

Q But isn't it true that the higher-of does no
better at noving product geographically than the
aver age- of ?

A. |"mnot sure. | think I've just spent a bit of
time saying that that's actually not the case.

Q That is not what | understood your answers to be.

A. So if we look at it, the concept -- this whole
system was desi gned, renenber, alnost a hundred years ago,
when 75% of the mlk went into a bottle, and the entire
systemis designed around that.

| f you are asking about systemredesign, that is
not sonething | |ooked at because that's not what | was
asked about. GCkay? Wich it sounds |ike you m ght be
aski ng about that.

But if I was |looking at it saying, you are to
support the fluid mlk market, and these plants over here
are designed sonmewhat to surge specifically, you know,
powder plants are the easiest to explain, they are
designed to take the surge when there's not enough mlk --
or when mlk isn't needed, and they push the m |k back
into the systemwhen it is called for.

Q And you're saying that the higher-of does a better

job at that than the average-of?
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A. Yes.

Q And the reason is because the higher-of would set

a higher price than the average-of?

A. It would set the -- it would establish the price

for dass | -- the Oass | base based on the higher-of the

two manufacturing classes. That's what |'m saying.

THE COURT: | think she agrees. |'m confused.

Did you ever get an answer to your first question?
M5. VULIN. | don't think I did.

THE COURT: | don't think -- you do say that

you know, "Class | mlk primacy is vital to attract

to the pool each nonth.”

She asked -- when you say pool, do you nmean j ust

the fluid ml| k needs?

And then | didn't -- | didn't hear an answer

that. | don't think you are tal king about -- | would read

that, and say of course, it's fluid mlk needs. That's

what the pool is, right?

THE WTNESS: Gkay. Part of the world of dairy is

it's very conpli cat ed.

M5. VULIN. | think we all -- no objection from

this room

THE WTNESS: We're borderline rocket scientists.

THE COURT: |'mcom ng out of here thinking it
i nconprehensible. | don't think that's a fact. Not
wth -- with snmart people |like you and Ms. Vulin and

Ms. Hancock explaining this to ne.

So -- okay. | nmean, you said that, what you said.
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Anyway we got to have a good price here to attract m | k.
You don't say sufficient mlk. You say it's vital to
attract mlk to the pool

Now | read that to say, okay, we need mlk in that
pool. That's kind of a high enough price to serve al
the, what, fluid mlk needs?

THE WTNESS: So | think if you were | ook at --
yes. So, yes.

But | think if you were to | ook at the rest of
this, what |"malso saying is that the system does not
function properly when two prices coexist at the sane
time. That wasn't sonething that was concei ved of.

The i dea was each of these little units of Federal
Orders that we have is supposed to have a uniformprice
for all the -- for all the producers. As soon as the --
you know, when we start |ooking at that Class | price
dropping -- which it can fall behind even under the
hi gher-of, | have acknow edged that fromtinme to tinme, we
understand that to be the case.

But the issue that you begin to run into with
that, is that when you have perpetual depooling, two
prices co-exist in a systemthat was designed to have one
price. And that's what I'msaying is, is when those two
prices coexist for long periods of tinme, because the
aver age- of does not necessarily transmt the current
mar ket conditions -- because keep in mnd, it's not just
t he average-of, it's the plus $0.74.

And that historic reference to that nunber is
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transmtting into today's market, not only is it saying,

have got an average price |ess than the higher price, but

that $0.74 is saying, these were the nmarket conditions
from 2000 until, | believe it was August of 2017, and
we're inposing that on the current market, which may or

may not have any rel evance. And what | would argue is,

don't think it does, because what created that $0.74, at

that tinme, doesn't exist today.
BY MS. VULIN:
Q So you are saying that the pools have two goal s:

One, ensure a sufficient supply of fluid mlk; and 2,

ensure we don't have parallel pricing systens going wthin

an order?
A The concept of the pool was to have a uniform
price. That's what they -- that's -- if you look at it

all of this, it is to have a uniformprice that doesn't

and that is for people who are participating in the fluid

m |k market.

If I ama cheese plant and | manufacture cheese,
and | never touch a bottling plant, I am outside the
order. That is not with -- of whom| speak. It is the
folks wthin the systemthat can nove in and out of the

system because the bottler can't. The Cass | handlers

can't. They have to be in. But others, II, Ill, and IV

processors, can choose to be in or out, and it's, do |

take the uniformprice or the other price that may exist.

Q And if the market signals are being sent to cheese

is that your product is nore val uabl e outside the FMVO
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system you agree with ne those market signals should be
fol | oned?

A. No. Wat |I'msaying is, is they don't qualify to
participate. You have to service the order. And that's
really what we're tal king about is, the mlk that
qualifies because it participates in the system [|'m not
tal ki ng about m |k that doesn't participate, because we
have got a decent anmpbunt of mlk that sits out the -- out
of the systemconstantly. [|'mnot saying go get that mlk
and bring it in because that, as | said, would be a system
redesign, and that's not what | was asked to tal k about.
| was asked to tal k about the existing system

And under the existing system the rules stipulate
t hat you have to service the Class | market in order to
participate. It varies Federal Order systemto Federa
Order system but that is sonething that's inplied,
because | was asked to tal k about the existing system not
a concept that you have construct ed.

Q Are you aware of any orders where a O ass
processor has asked to increase performance standards to
pul | nore participants into the systenf

A "' m not personally aware of that.

Q Ckay. So regardl ess of whether or not the
hi gher-of, or the average-of, or the average-of plus sone
adj uster, regardl ess of whichever one is best at
attracting mlk for Class | needs, it appears as though we
don't actually need to attract any mlk for Cass | needs,

correct?
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A | don't know that that is correct.

Q Why not ?

A Vel |, because we have deficit markets. | don't
know i f you have spent any tinme in the Southeast. A |ot
of mlk noves from Pennsyl vania, once in awhile W sconsi n,
Texas. Al of that mlk gets pulled into that market.

Q O her than the Sout heast, are you aware of any
region in the country where today we have an insufficient

supply of mlk to neet fluid needs?

A. | nsufficient need to neet fluid needs. No,
because -- because that is not a -- okay.
One of the issues that the -- here -- here -- one

of the issues that the Southeast has today is it doesn't
have sufficient bal ancing capacity, and that is why it's
difficult to attract mlk to that market.

The reason you don't have probl ens, and what ever
everyone is taking for granted, in the Pacific Northwest,
California, Arizona, the Upper M dwest, wherever you want
to go, it's because of this system and it allows and has
t he support of those manufacturing plants. They bal ance
the system You are overl ooking that.

You are assum ng that if every cheese plant and
every powder plant |eft the systemtonorrow, that those
bottlers would have a sufficient supply of mlk, and I'm
telling you, go | ook at the Southeast, go | ook at Order 5,
6, and 7, and you would see otherw se. That's ny personal
experi ence.

So don't get it confused that you can say that the
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Upper M dwest has nore than enough mlk and not a bottler
is ever going to need mlk. That's not the case. They
have enough m | k because of the Federal Order system

Q They have enough m | k because the Federal O der
systemin place today incentivizes themin a way that
ensures their fluid mlk needs net in those regions,
correct?

A. Not as it exists today. It functioned better, |
woul d argue, under the higher-of than it does under the
aver age- of plus $0.74 because the data was realtine, the
communi cati on was nore effective.

Q Ckay. And you have talked -- so -- but, again, in
the last four years, when the average-of plus $0.74 has
been in place, you are not aware of any Class | processor
asking to raise performance standards in order to attract
nmore ml k?

A. Under those conditions, no.

Q Ckay. And then this issue of realtinme narket
signals. \What are the market signals that you think need
to be transmtted in realtine?

A Price is first and forenost one of those market
signals that needs to be transmtted. Price is typically
a reflection of what's happening in the market. So,
demand, typically, what we woul d expect to see, if you
t hi nk about the econom cs, supply/demand curve, right? As
demand i ncreases, price increases along with it, in order
to, A encourage nore supply to cone into the system And

what we run into oftentinmes is, we aren't transmtting
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that signal properly, and as a result, it takes a while.
And that actually, froma processor perspective,
is problematic, because when those signals get crossed and
we don't transmt price information accurately and tinely,
we get lags. Think about |ast year. Prices were hitting
all time highs in sonme of these markets. W saw
extrenmely, historically high mlk prices. And yet, our
m | k production was slow to respond.

Q And ny -- so are you tal king about sendi ng market
signals to farnmers about producing nore or |less mlk?

A. Typically that'sO, yes. That is exactly what we
we'd be | ooking at.

Q And how qui ckly can farners respond to market
signals to increase mlk production or decrease mlk
product ion?

A That depends on the market conditions, the price
signal that's being sent, the availability of animals, all
sorts of different things.

Q So how -- what -- how, on average, if a farnmer is
getting a signal that nore mlk is needed, how do they
address that?

A Like | said, it depends. |t depends on the equity
and profitability the farmhas. |t depends on if the kids
are going to conme back to the farmand work on it. Like,
there's so many things that that depends on. Qbviously,
price is sonething. W can typically see when price
rises, we tend to see a conm serate response in mlk

producti on eventual ly.
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Q And |"'mtrying to track though your statenent that
mar ket signals need to be transmtted i nmediately, and |
want to know what do you want farners to do immediately in
response to those market signals. Wy do you think they
need to be transmtted?

A So what we're looking at here is the $0.74. If we
take a | ook at what was happening with that nunber, we're
pushing that into the nmarket every single nonth, $0.74,
$0.74. It's the average-of plus $0.74.

And that is skewing sone of the information in our
mar ket s, because what ends up happening is that is
transmtting the relationship between the Cass IIl and
the -- Il and Cdass IV mlk price from2000 to 2017.

And | can tell you the market conditions that we
operate under today and the market conditions that we're
likely to operate under the next five years don't
necessarily reflect that history that we have seen, and
that is creating noise in our system because it's not --
it's not realtine. And it's -- | -- and | have
historically been sonmewhat critical of the USDA wth sone
of the lags that we have in our system But you have to
understand, there's a certain anount of tine that we have
to transmt it.

And honestly, versus anybody else, 1'll take the
USDA any day. Because if you have to rely on what cones
out of the European Union, or China, or anybody el se, the
USDA does a bang-up job, and it's pretty tinely.

The issue is, is we're telling the Cass | market
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and how we supply that nmarket that, hey, what happened

years ago is relevant today, and that's what |I'msaying it

IS not.
Q So you woul d agree with ne then --
M5. HANCOCK:  Your Honor, we're after 5:00.
THE COURT: Yeah, we're really getting after 5:00.
| don't -- not sure what to do here. | nean, we're going

to have to have this w tness cone back.

M5. HANCOCK: She's not going to be back on
Monday. We can get her back sone tine after Mnday next
week.

THE COURT: Yeah, | think -- | think we better do
that, right? Various of us have planes to catch and all

that, and maybe, we can spend sone nore tinme on sone of

these things. | don't know.
So what do we -- we can nove exhibits into
evidence and all that, | think, when we cone back.

Ms. Vulin can continue.

M5. HANCOCK: W don't really have any objection
to any of them W mght as well get that conpleted now.

THE COURT: Sure. Well, okay. Interesting to
hear you don't have any objection, so that's al ways --

M5. HANCOCK: They are ny exhibits, so --

THE COURT: That's not the only one, he --

M5. HANCOCK: Oh, the article? | nean, it neets
all the other standards that we have applied, so I'mfine
wthit.

THE COURT: Well, | don't knowit -- it's -- is it
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coming in as a learned treatise? Wat is it comng in as?
He's a doctoral candidate, and the other guys aren't here
to cross-exam ne. Wat's the exception to the hearsay
rule we're using for this?

M5. HANCOCK: | didn't know we were applying the
hearsay rule. | nean, she tal ked about it. | thought
that was the standard that we were using.

THE COURT: No.

M5. VULIN. She's also been qualified as an
expert, so she can rely upon |l earned treati se.

M5. HANCOCK: She didn't rely on it.

(O f-the-record discussion took pl ace.)

THE COURT: Back on the record. Al right.

Any objection to Exhibit 2387

238 is admtted into the record.

(Exhi bit Nunmber 238 was received into

evi dence.)

THE COURT: Any objection to 239?

Exhibit 239 is nade a part of this record.

(Exhi bit Nunmber 239 was received into

evi dence.)

THE COURT: Any objection to Exhibit 2407

Heari ng none, Exhibit 240 is made a part of the
record.

(Exhi bit Nunmber 240 was received into

evi dence.)

THE COURT: Any objection to Exhibit 2417

Heari ng none, Exhibit 241 is made a part of the
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heari ng record.

(Exhi bit Nunber 241 was received into

evi dence.)

THE COURT: Any objection to Exhibit 2427

Can't see how there could be frankly. Exhibit 242
is admtted into the record.

(Exhi bit Nunber 242 was received into

evi dence.)

THE COURT: Any objection to 243?

Seeing no objection, Exhibit 243 is entered into
t he record.

(Exhi bit Nunber 243 was received into

evi dence.)

THE COURT: 244? That's not offered for adm ssion
as so far. Very good.

Anything el se we need to cover on the record or
off the record?

Of the record.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Novenber 8, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
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