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MONDAY, SEPTEMBER 25, 2023 - - MORN NG SESSI ON

THE COURT: On the record. W' re back on record
resuming this mlk rul emaki ng hearing on Septenber 25,
2023. It's approximately 8:01 a.m W're in Carnel,
| ndi ana, and ny nane is Jill difton.

More about why | am here after we do sone ot her
prelimnary matters.

| would invite soneone fromthe Agricul tural
Mar keting Service to put on the record what we anticipate
for today and basically where we are in the hearing.

M5. TAYLOR: Good norning, your Honor. This is
Erin Taylor with AMS.

| think on today's agenda we'll start with
National MIk w tnesses, and here are -- in the roomw |
be Craig Al exander, Chris Hoeger, and Cal Covington. And
then if we have tinme, we could put on M. -- Dr. Schiek
fromthe Dairy Institute of California. And there may be
time at the end of the day where we'll be able to get
soneone el se on, but | think that will take up a good
portion of the day.

THE COURT: And what tinme would you anticipate we
woul d | eave this roonf

M5. TAYLOR. Typically we go until 5:00. W have
been breaking fromnoon to 1:00-ish -- 12:00-ish to
1: 00-ish for an hour for lunch. W do try to take two
breaks in the norning, and two in the afternoon, short

breaks, to give the court reporter a rest.

2023

THE COURT: And all the other participants. She's
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nore durabl e than everyone el se.

M5. TAYLOR. She's the nost inportant person
besi des yourself in this room so | want to nake sure
she's with us.

THE COURT: Well, I'mdelighted to be here.

Channi ng Strother, our USDA Chief Judge, is very
di sappointed that he is not here. He felt fine Thursday,
pl ayed golf. On Friday, he didn't feel so well.

So Friday afternoon, after he had been with a sore
t hroat and very non-energetic, very not typical at all, he
tested, and he showed up positive for COVID. So he knew
he should not cone, and invited ne to step in. And | was
delighted, so here I am

| will just wait to see whether he wants nme to
continue on until this hearing ends or whether ny role
will end this week. A lot wll depend, | think, on

whet her the governnent funding | apses. Because if the

governnent funding | apses, | don't know what happens with
the rest of the hearing. So we'll just stay tuned on
t hat .

Al'l right. What other prelimnary matters?

M. English, would you take the floor, identify
yoursel f, and just state what you revealed to ne and ANMS
bef ore we went on record.

MR. ENGLISH: Good norning. |It's great to see
you, Judge difton. M nane is Chip English for the M1k
| nnovati on G oup.

M . Rosenbaum for the International Dairy Foods

TALTY COURT REPORTERS, INC. 4997
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Association, is celebrating Yom Ki ppur and, therefore, is
not avail able today until sunset. But we are -- you know,
we are here for the MIk Innovation Goup to do the best
we can, especially since the issues today are Class I, to
protect the interests of both the MIk Innovation G oup
and the International Dairy Foods Associ ati on.

THE COURT: Thank you. And |I'mvery m ndful that
it is YomKippur, the holiest day of the year for nuch of
t he popul ation of the world, and it's a solem day of
fasting, atonenents, and so on. So | -- |I'm m ndful of
that. Wt will do anything we can to accommobdate those who
are observant of that holy day today.

Al right. The only other thing that | think I
nmust note as to where we are in the history is we are very
near | ndianapolis, and the Indianapolis Colts won a
squeaker yesterday and are to be congratul at ed.

M5. TAYLOR. Boo. Booing on the record.

THE COURT: Al right. Wat other prelimnary
matters need to be put on the record before the w tness
who is in the stand begins to testify?

M5. HANCOCK: Is it okay to proceed with the
W t ness?

THE COURT: Yes, you may. So first 1'd |like you
to state and spell your nanme for the record.

THE WTNESS: M nane is Craig, CRAI1-G
Al exander, A-L-E-X-A-N-D-E-R

THE COURT: And have you previously testified in

t hi s proceedi ng?

TALTY COURT REPORTERS, INC. 4998
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THE WTNESS: No, | have not.
THE COURT: Al right. 1'd like to swear you in
at this tinme. You nmay remin seated.
CRAI G ALEXANDER,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
You nmay proceed.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q M. Al exander, would you m nd stating your address

for the record as well ?

A. My current business address is 700 Ellicott
Street, E-L-L-I1-COT-T, Street, Batavia, New York, 14020.
Q And I'mnot -- | don't recall which exhibit nunber

we're up to.
M. Al exander, did you prepare a witten statenent
identified as Exhi bit NWPF-31?
A Yes.
M5. HANCOCK: Your Honor, if we could mark that as
Exhi bit 2457
THE COURT: It shall be done.
(Exhi bit Nunber 245 was marked for
i dentification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q M. Al exander, proceed with your statenent,

pl ease.

TALTY COURT REPORTERS, INC. 4999
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A. Thank you.

Good norning. My nane is Craig Al exander. M
testinony today is provided on behalf of and in support of
the National M|k Producers Federation (NWPF) Proposal 13
to restore the original dass | skimmlk nover enacted
under Order Reformin all Federal M|k Marketing Orders
( FMMOs) .

My testinony is provided on behalf of Upstate
Ni agara Cooperative, an NMPF nenber cooperative that
supports the full package of NMPF proposals at this
heari ng.

Upst ate Ni agara Cooperative is headquartered in
Lancaster, New York, and is owned by about 250 farners
i ncl udi ng conventional and organic farnms. The cooperative
mar kets over 2.5 billion pounds of mlk annually and
operates ei ght processing plants, seven in New York and
one in Pennsyl vani a.

The processed products include fluid packaged
m |k, cultured products, concentrated m |k and cream
nonfat dry mlk, butter, and retorted beverages. These
products are sold to foodservice, retail, and
institutional buyers across the nation and in Puerto R co.
We also market mlk to several other bulk mlk custoners
| ocated in Western and Central New York, Western
Pennsyl vania, and Chio. W market m |k w thin Federal
Order 1 and 33, as well as unregul ated and state-regul ated
areas in New York and Pennsyl vani a.

| grew up on a small dairy farmin Central New

TALTY COURT REPORTERS, INC. 5000

taltys.com - 408.244.1900

Sept enber 25, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

York and attended the State University of New York at

Al bany and Cornell University, where | received a naster
of science in agricultural economcs with a focus on dairy
mar kets. | have spent 40 years involved in a variety of
prof essi onal capacities for Upstate N agara Cooperati ve,
Dairy Institute of California, Cornell University, and

O AT-KA M1k Products Cooperative. | currently serve as
the senior director of planning and regulatory affairs for
Upstate Ni agara Cooperative. | have appeared in several
state and Federal M Ik Order hearings since the 1980's.

Background of the Current Class | Mover.

Pricing of farmmlk for fluid drinking purposes
has been a focal point in the industry since the infancy
of comrercial mlk processing and distribution to stores
and consuners. An inbal ance of market position between
farmers with a perishable product and fluid mlk
processors with variabl e demand saw t he devel oping need to
price mlk differently for fluid needs versus mlk used
for manufacturing cheese, nonfat dry mlk, butter, and
ot her storable products.

Wiile at first, producer cooperatives attenpted to
recogni ze this difference by pricing mlk by use, the
i nherent bargai ni ng di sadvantages dairy farmers had in
mar keting ml k saw the breakdown of the early forum of
classified pricing. This was especially true as surpluses
devel oped, sal es declined, and the econony fell into the
depression of the 1930s. As result, government action was

necessitated and a variety of econom c regul ations, both

TALTY COURT REPORTERS, INC. 5001
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at the state and federal levels, were inplenmented, wth
sone involving classified pricing nmechanisns to stabilize
producer returns.

The nodern formof this econom c regul ati on now
known as Federal M|k Marketing Orders (FMMD, was enacted
in 1937 in the Agricultural Marketing Agreenents Act
(AMAA). It allowed for producers to propose and vote on
regul ations to set classified prices based on use and
conbi ne the proceeds such that producers supplying a
mar ket coul d equitably share the benefits of the higher
value G ass | fluid market, but al so share the burden of
t he | ower val ue cl ass or cl asses.

Class | prices were set by a variety of neans. In
some markets, econom c formulas were used, while in
ot hers, market-cl earing manufactured product price
i ndexes, plus sone regulated fixed premum was used.

At first, markets were relatively small and
isolated to the areas around major cities. Over tineg,
transporting mlk supplies and distribution of finished
fluid mlk products becane nore feasible. The w der areas
of conpetition between processors necessitated a nore
coordi nated neans to set Cass | prices both over tine and
over geographic distance between different m |k order
areas.

The M nnesota-W sconsin Monthly MIk Price Survey
of unregulated Gade B mlk cane to be used instead of
econom ¢ formul as and i ndexes in the 1960s, with C ass |

prices set using the previous nonth's survey price. This

TALTY COURT REPORTERS, INC. 5002
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woul d essentially set the comng nonth's Cass | price in
advance. In this way, Cass | processors wuld know their
costs in advance and be able to announce prices to

cust omer s.

However, wth being set nonthly based on
conpetitive pay prices, prices could nove over tine to
represent mlk values to producers. The supply and denmand
forces shaping m |k markets could be reflected in a tinely
fashion. The MWprice was a single price which bl ended
the value of the Grade B m |k used to manufacture butter,
dry mlk powder, and cheese products.

At the sane tine, Cass | price differentials were
added to the MW nover to recognize Grade A production
costs, servicing of fluid markets, and geographic
di spersion of |ocation value, recognizing transportation
costs between and within market areas. This provided
price signals between areas of reserve mlk supply to
areas with greater Cass | fluid needs.

Al t hough not in |ockstep with the MN each nont h,
the higher Cass | price and nonthly novenent provided a
short-time |ag and signaled incentives to supply C ass |
mlk by allow ng processors of Cass | products advanced
cost information. Thus, both the | ocation value and the
time value of price signals were conbined with the
val uation of mlk through classified pricing and together
were key conponents of the pricing systemof Federal O der
regul ati on.

Wiile the MV price nover worked wel|l for several

TALTY COURT REPORTERS, INC. 5003
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decades, during the 1990s it becane apparent that a
shrinking Gade B m |k supply and reduced nunber of plants
buying the m |k was | eading USDA to have | ess confidence
in the survey's statistical basis. For a short tine, a
nodi fi ed version of the MV nover that was known as the
basic fornmula price, or BFP, was used. The BFP operated
inasimlar fashion, noving Cass | prices nonthly based
on a survey of results, along with product price changes,
but suffered fromthe sane declining Gade B m |k vol une.

|"mgoing to summarize a bit here what
Dr. Vitaliano went over, but during the FMMO reform
process, several alternatives to set and nove C ass |
prices were reviewed. The transition to the new cl ass
price fornmulas involved the uniform adoption of four
cl asses of mlk, including two manufacturing use cl asses,
Cass Il and Cass IV. USDA had to then decide on a
repl acement to the MWBFP to set and nove Class | prices.

In 1999, the Departnent determ ned that the nover
shoul d be the higher-of the Cass IIl or Cass IV price as
calculated using the first two weeks of the prior nonth's
price survey data.

During that reform process over a nunber of
different areas of the reform there was conmmttees that
| ooked at different aspects of the Federal Order system
One of those areas, obviously, was Class | price. And
USDA | aid out four criteria that they used in eval uating
the nover. Dr. Vitaliano tal ked about that. And those

those four factors were basically | ooking at the fact that

TALTY COURT REPORTERS, INC. 5004
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given the separation of manufacturing mlk into two

cl asses, using the higher-of Class IlIl or Class IV would
assure that shifts in demand for any one manufactured
product will not lower the Class | price.

Second, using the higher-of the two classes to
nmove Class | prices would help to reduce the volatility in
mlk prices.

Third, a major consideration was to address cl ass
price inversions and depool i ng.

And fourth, and very inportant, was the -- the
ability to -- or the -- to purpose to help incent novenent
to Cass | buyers and thereby assist Cass | processors in
the conpetition for available raw farm suppli es.

"1l reiterate a quote fromthat decision that
speaks to the issue we have here today. And in that
gquote, "In some markets, the use of a sinple or even
wei ght ed average of the various manufacturing val ues nay
inhibit the ability of Class | handlers to procure mlk
supplies in conpetition with those plants" --

Q M. Al exander, just -- if you could just be
m ndf ul of your speed.
A Slowing dowmn. Yep, | wll. Thank you.

-- "supplies in conpetition with those plants that
make t he hi gher-of valued of the manufactured products.
Use of the higher-of the Class IIl or Cass IV price wll
make it nore difficult to draw mlk away fromthe C ass |
uses for manufacturing."

For all these four reasons, it was included that

TALTY COURT REPORTERS, INC. 5005
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t he higher-of the Advanced Class IIl or Cass IV skimmlk
val ue shoul d be the nover for Class | prices. The
hi gher-of nover fit within the precedence and norns of
hi storical use of how Class | prices relate over different
Federal M|k Marketing Orders over periods of tinme and
bet ween other class prices since the early '60s under the
MNV m | k nover formula. This use of the higher-of nover
for pricing Class | skimmlk prevailed in all orders in
t he Federal Order systemuntil the 2018 Farm Bil
| egi sl ati on.

Again, |I'mjust going to skip over sone of that
that Dr. Vitaliano discussed in terns of the history of
i npl enment ati on of the average-of nover, which was chosen
and inplenmented in the 2018 |l egislation. But suffice to
say that it was the intention of both Cass | buyers and
dairy farmsellers that the change woul d be revenue
neutral over the long-termand woul d accommbdat e certain
buyers' interest in using available price risk managenent
t ool s.

However, due to the Congressional mandate, the
USDA coul d not apply the four criteria as originally
adopt ed when choosi ng the hi gher-of nover and as clearly
articulated in the 1999 Final Decision of Federal O der
Ref orm

Unfortunately, untended consequences resulted as
the 2018 anendnent has not operated as intended or
anticipated by NWPF or its producers. It has, instead,

exacer bat ed disorderly marketing conditions and negatively
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I npacted producer revenue. These serious and negative
outconmes will continue so long as the average-of C ass |
nover renmains in place.

Di sorderly Conditions Caused By the Average- of
Mover of Class | Prices.

The follow ng problens were reveal ed by the change
to the average-of nover and resulted in the erosion of
producer confidence in the operation of the FMMO system as
a consequence.

Number 1: Pricing of Cass | mlk was
significantly reduced w thout recovery for producers in
ot her class prices. Producers with higher d ass |
utilization were nost severely inpact ed.

2: Due to increased price discrepancies and price
i nversions, depooling increased with inequitable inpacts
for handl ers and producers, especially those who do not
have options to depool, while others can avoid the pool
when price inversions occur.

3: Cass | prices neant to incent novenent of
mlk to fluid processors relative to manufactured prices
were disrupted nore of the tinme under the average-of nover
t han occurred with the higher-of nover pricing.

4: The pricing discrepancies were not a one-tine
anomaly and, in fact, have caused and will continue to
cause problens for orderly marketing -- markets in the
future if not renedi ed and put back to a higher-of nover
pricing.

Negati ve Producer Prices and |ncone | npacts.
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Dr. Vitaliano discussed various aspects of the
i npacts of the average-of nover in terns of both the
asymmetric risk of dairy producers. He well discussed and
expl ained in great detail when prices spread between
Class Il and C ass |1V above $1.48 per hundredwei ght, then
that can create a |l oss of incone to producers. In
essence, there's a $0.74 cap in terns of how hi gh that
Class | price can go, and so that creates a reduction in
i ncome to producers.

Chart 1 shows on a nonthly basis the difference in
price between the higher-of versus the average-of nover
plus $0.74. So you can see fromthe chart that |arge
di fferences and reductions during sonme nonths in the past
few years.

Producers painfully saw the shortfall in mlKk
checks using the average-of nover during 2020 with the
| arge spread in prices between nmanufacturing cl asses.
Class | skimmlk prices under the average-of nover
devi ated by over $5 a hundredwei ght in Decenber of 2020.

Qoviously, this asymetric price risk of the
current average-of nover becane particularly acute during
the COVI D-i npacted markets driven by governnment policies
and stinmulating cheese consunption. However, negative
i npact on producers happened agai n throughout nmuch of 2022
and 2023. This suggests that this is not a one-off
pandem c-era i ssue.

During 2022 and 2023, Cass |V prices have wel |

exceeded Cass IIl. Wen Cass Il and Cass |V spreads
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w den, the average-of nover perforns poorly conpared to
t he hi gher-of nover.

Nati onal M Ik Producers Federation Exhibit 30A
details the cal cul ation of |osses by nonth and by Feder al
Order since the |egislative average-of nover becane
effective in May 2019. The conbi ned market | osses on
pooled Class | skimmlk values in all orders has reached
over 940 mllion pounds -- dollars through July 2023. In
t he Northeast, FMMO producers lost 178 mllion during that
time. The largest | oss across all Federal MIk Marketing
Orders occurred in Decenber 2020.

Anot her witness will discuss the serious inpact on
t he Sout heast narket, where producers suffered | arger per
hundr edwei ght negative returns as a result of the current
aver age-of nover, as the region has higher Cass |
utilization and a strong demand for m K.

More recently, in 2022 and early 2023, we can see
there are significant |osses in 12 of the 19 nonths since
January '22, resulting in a net loss of $264.9 mllion.

Nati onal M|k Producers Federation appreciated and
supported Secretary Vilsack's partial conpensation of
t hese | osses through the Pandem c Market Volatility
Assi stance Program However, as stated by Dr. Vitali ano,
this woul d not have been needed if the change to the
Class | nover had not been nade.

Even nore inportantly, producers cannot rely on
USDA -- cannot rely on Congress, nor can we rely on

t axpayers to always nmake up the difference due to pricing
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disparities caused by the average-of nover. This type of
policy al so does not nake up for the loss of tinely market
si gnal s needed during periods of strong demand and/ or
tight supply.

Negati ve | npacts From I ncreased Depool i ng.

Depool i ng of producer mlk typically can happen
where manufacturing class prices rise above the pool ed
returns generated by the different classes of use in the
mar ket pool. As described previously, this is not an
efficient or equitable condition, and USDA sought to
reduce this disorderly result as a rationale for the use
of the higher-of nover during Oder Reform

The in and out of depooling mlk was sonething the
USDA tried to mtigate through the regulation of Cass |
price levels and rel ationships with other class prices.
For exanpl e, USDA expressly chose to reduce the tine | ag

in pricing information by using the two-week advance

Class Ill and IV novers in the Federal Order Reformto
help imt price inversions -- that's when Cass | prices,
bei ng bel ow one or nore of the other classes -- and

t hereby reduce incentives to depool mlKk.

The change to the average-of nover significantly
i ncreased the | evel of disorderly marketing because
Class | prices were lower relative to one of the other
manuf acturing classes. This created greater incentives to
depool mlk. This ultimately led to | ower uniformprices
for pooled mlk, and the situation has recurred nore

frequently since the legislative change to the O ass |
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nmover was nade.

This reality confirns the 1999 Final Deci sion
justification that the hi gher-of nover woul d assure that
shifts in demand for any one manufactured product will not
| ower Class | prices.

To reiterate and provi de an exanple, there was
enhanced denmand for cheese generated by the Farners to
Fam | i es Food Box Program The Progranis significant
pur chases of cheese for food assistance relative to the
demand for butter and nonfat dry mlk led to the
conparatively lower Class | prices. These class price
i nversions resulted in substantial depooling of Class III
m | k and di sorderly marketing conditions during the second
hal f of 2020. O her proponent w tnesses wll| provide
further information and di scussion around the increased
probl em of depooling caused by the average-of nover.

However, the problens of 2020 are not a one-tine
phenonenon. Class price inversions recurred in 2022 and
2023. This tine it featured higher Cass Il and Cass IV
prices conpared to uniform market or blend prices. The
result was substantial depooling of Cass Il and Cass |V
mlk, while other mlk was required to remain in the poo
and di sproportionately absorbed the inpact of price
I nversi on.

As an exanple, Table 1 shows Federal Order 33
pooled mlk in dass Il and dass IV during October 2021
and Cctober 2022. Cctober 2022 Cass Il and Cass |V
prices were $25.73 per hundredwei ght and $24. 96 per
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hundr edwei ght, respectively. Wth the | ower announced
uniformprice of just -- that should be $22.99 -- $21.81
was actually the Class Il price.

THE COURT: Let ne interrupt you. Identify where
in the docunent you just nmade a correction.

THE WTNESS: That was in the second paragraph,
seventh line, | believe, in -- on page 7 of nmy witten
t esti nony.

THE COURT: Al right. And tell nme what used to
be there and what it should be.

THE WTNESS: GCkay. The uniform price should have

been stated as $22. 99. | nstead, what was printed was
$21.81, which was, in fact, the Cass IlIl price in that
nont h.

THE COURT: Thank you. You may resune.

THE WTNESS: Thank you.

The announced Class | price was $24.71 with the
aver age- of nover, and woul d have been $26.79 under the
hi gher - of nover, $2.08 hi gher, and hi gher than both the
Class Il and Cass IV mlk price.

Table 1 sinply shows the difference between
Cct ober 2021 and Cctober '"22 in terns of pooled mlk
vol umes and shows a substantial decline in Cctober '22 of
both those classes dramatically reduced to a third in
Oct ober '22 versus '21 on Cass Il mlk and al nost not hi ng
internms of Class IV, 166 mllion pounds to 14.6 mllion
pounds in 2022.

Pooling is a conplicated phenonenon i npacted by
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nore than just one factor. However, a change in pricing
whi ch contributes to a lower relative Class | price to
manuf acturing prices, such as we have seen, can't hel p but
reduce incentives to pool. The use of the average- of
nmover results in nore depooling and increased potenti al
for different price returns to producers within a market
area. Utimately, this underm nes the FMMO goal of
uniformreturns to producers.

Wth the potential for greater discrepancies
bet ween producers and |l ess mlk pooled, there will be
reduced incentives to supply Cass | mlk and increase
potential for differences of raw mlk cost to processors
of like dairy products. Should the average-of nover
continue to be used, it will be destructive to efficient
operation of mlk markets over the long run, as
production, processing, and m |k novenent incentives wll
adj ust accordi ngly.

Negative Inpacts to Timng of Price Signals to
Producers and Processors -- O to Processors and
Pr oducers.

The generally higher prices for CQass | mlk act
as a realtinme signal for Cass | processors to producers
to draw nore m |k when needed to Class | use versus
manuf act uri ng uses and encourages farnmers to produce nore
m | k than needed. Under the higher-of nover, as there was
with the BMWBFP nover, there is a short del ay, although
t he higher-of nover is actually 18 days shorter than the

MV BFP of narket prices being transported -- transmtted
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to producers.

This does sonetinmes result in a variance or
inversion as to how Class | prices relate to manufacturing
prices. Typically these inversions resolve quickly as
markets regain equilibrium However, the change to the
aver age-of nover exacerbates delays in price transm ssion
to an even | arger magnitude. Mnths go by where the
prices not only do not catch up, but, in fact, never get
caught up due to the maxi mum upsi de val ue being no greater
t han $0. 74 per hundredwei ght for producers.

Usi ng an averagi ng concept disconnects the C ass |
price fromthe conpetitive manufacturing prices, and there
is no recovery of lost income for producers. This
di sconnect further disrupts the price signals by
di sincentivizing the novenent of mlk to Cass | outlets
where ot her options exist, as well as depooling already
di scussed.

Additionally, the larger and | onger variance in
the market signals reduces the incentive for farners to
produce and supply m |k when the market needs it. Both
characteristics of disrupted price signals are at odds
wi th the purposes of the AMAA and FMMVOs.

The AMAA speaks directly to correcting such
problens inherent in fluid mlk markets prone to
di sorderly marketing problens, not exacerbating them CQur
W t nesses, both producers and cooperative representatives,
have or wll further enunerate with additional testinony

the significant cost and disruption to them
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Negative I npacts Are Likely to Recur

The current Class | nover does not operate as
i ntended because it builds in an unintended asynmmetric
risk to producer inconme, resulting in mllions of dollars
in | osses of producer incone. As we have seen, price
volatility and periodic significant Cass IIl and Cass IV
pri ce discrepanci es have been a basic feature of dairy
markets in the recent past.

Since 2000, | have calculated the difference in
Class Il and Cass IV prices when they have exceeded
$1.48, and that's the | evel where current Class | prices
are capped at the -- at the average-of nover plus $0.74 as
conpared to the higher-of nover, 106 nonths out of a total
of 282 nont hs between 2000 and June of '23, or 39.6% of
the time, using data from USDA Exhi bit 15.

It has nore often been the case that Cass ||
prices exceed Cass |V by the wider margin, however, not
al ways. And, in fact, in 42 of the 106 instances, or
37.6%of the tinme, it has been Cass |V that has exceeded
Cass Il

And this is not insignificant. In 2022, in nine
of the 12 nonths, Cass |V exceeded Class IIl by nore than
$1.48. In July 2023, Advanced Class |V skimmlk pricing
factor was $3.61 per hundredwei ght higher than the
Advanced Class Il skimmlk pricing factor, well above
t he poi nt where producers see any benefit fromthe
aver age- of nover.

There's no reason to believe that these types of
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di screpancies will not continue into the future featuring
all of the unintended problens we have descri bed.

The Benefits of the Average-of Mywver Are Not Worth
the Cost to Dairy Markets.

The change by Congress may have been wel |
i ntenti oned, and neither processor nor producer groups
antici pated the problens created. The goal of
facilitating nore use of existing hedging tools by sone
Class | processors was an idea that, at the tine, seened
to have nerit with mnimal inpacts to narkets and
producers. CObviously, we have seen ot herw se. In fact,
the demand for hedging of Class | sales is |ess than
cl ear.

In our own case, our cooperative has four O ass |
pl ants and supply a variety of Class | custoners which
i ncludes retailers, foodservice distributors, and
institutions such as schools and hospitals. Fromthe
i nteracti ons we have with our custonmers, there has been
wi despread acceptance of noving prices based on Federa
Order price announcenents by our conventional fluid
custoners across our different distribution channels.
It's been shared with ne that conventional custoners have
been I ess interested in pursuing a fixed price if there
was any chance that they woul d be unconpetitive in the
mar ket pl ace in any given nonth. Custoners have al so been
reluctant to pursue risk managenent/fi xed pricing, unless
it comes at no additional cost to them

Regar dl ess of the anmount hedging occurred in the
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Class | market, we would question the disruption of market
signals and costs to producers by use of the average- of
nover. W recognize that there may be sone processors or
end users in specialized Cass | product channels that may
utilize hedging. However, we would contend that it is a

relatively small slice of total Cass | sales.

By way of illustration, if we assune that this
segnent represents 15% of total Class | sales -- and this
is just an illustration. There's no data that's been

presented yet that |'maware of that tells exactly what
t hat vol une woul d be.

So assum ng 15% of total Class | sales, and
Class | sales on a national basis are about 30% the
percentage of mlk that maybe interested in hedgi ng woul d,
at nost, calculate out to be 4.5%of all pooled mlKk.

Qobvi ously sone markets have nore and sone | ess than the
30% C ass | exanple used. However, the point remains
valid. It islikely arelatively small factor in the
overall fluid mlk market.

Wil e we appreciate that there has been growth in
specialized fluid mlk products, it is our contention that
mlk sales of sone of these products were strongly
trending up prior to inplenmentation of the average- of
nmover. This was due to changing consuner preferences and
the ability of sone processors to respond to that demand
wi th innovative products. As such, if the higher-of nover
Is restored, as we recomend, consuner preferences wll

drive sales, not the change in Class | nover.
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The question we have is whether the cost of
di sorderly marketing and negative producer returns is
worth the benefits it may provide to a snmall segnent of
the dairy market. W have di scussed how t he average- of
nmover was a significant departure with decades of
precedent adopted by USDA and approved by the producer
community regardi ng the novenent of Class | prices
relative to other class prices since the early 1960s. W
believe the answer is clear. The cost is too high and
di sorderly market conditions too great to naintain the
current average-of nover fornmnula.

W will have other witnesses with experience in
processing and selling Class | products that will testify
to their knowl edge and experience regardi ng the anount of
hedging within the Cass | fluid product category. The
expert industry witness that has already testified, and
will again follow nme tonorrow, will discuss the specific
efficiency of hedging ass | mlk and associ ated issues
under different pricing systens.

The 2018 | egi sl ation authorized future changes
t hrough hearings. The 2018 | egislation passed by Congress
changed the Cass | nover, but also allowed for hearings
to anend the Class | fornmula after two years.

And just taking fromthat |egislative | anguage:
"Throughout the 2-year period beginning on the effective
date of this sentence (and subsequent to such 2-year
period unless nodified by anendnment to the order)."” And

that's from Section 1403 of the Agriculture |nprovenent
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Act of 2018.

So the | anguage provi ded by Congress established
this trial two-year period and, in effect, returned future
pricing authority to producers and to the judgnent of the
Secretary of Agriculture. This is inportant as probl ens
did i ndeed occur, and w sely, Congress allowed for the
changes to be subsequently made through the normal FMMO
heari ng process.

W are here today to support the reversal of this
change and recommend that the Secretary use this
aut hori zing | anguage to respond to problens, albeit
uni nt ended, that the average-of nover created.

Restoring the Original Hi gher-of Class | SkimMIk
Mover .

For all the foregoing reasons, the National Mk
Producers Federation supports the return to the higher-of
nmover formula and nmai ntaini ng current advanced pri ci ng.
Reverting back to the higher-of nover will restore nore
orderly markets and producer confidence in the FMM3s by:

1: Elimnating the asymmetric risk to producer
prices and incone that was devastating to m |k producers
under the average-of nover.

2: Enhancing market signals to producers with
Class | mlk being based on the higher manufacturing class
that will inprove the tineliness for returning value to
farmers closest to when the nmarket is signalling needed
m |k supplies. The higher-of nover will create better

alignment and incent mlk to nove to Class | use to assure
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mlk is being supplied.

3: Reduce incentives to engage in depooling
practices which undercuts the ability to equitably provide
returns to producers, which is a separate -- central tenet
of Federal Orders.

And 4. Restore the historical concepts of price
novenent and relationship of Cass | prices to other class
pri ces which have | ong been supported by producers in
USDA.

In summary, we support the proposal and | anguage
as drafted by NMPF in the hearing petition. The higher-of
nover proposal is wdely and enthusiastically supported by
t he producer community. Ohers testifying at the hearing,
i ncl udi ng producers and cooperative representatives, wl|
di scuss the issues of revenue inpacts at the farmlevel,
depooling, attracting Cass | mlk supplies, and a concern
that problens will continue if |eft unaddressed. They
will also discuss the question of a cost benefit of
upendi ng decades of experience with price regulation for a
smal |l segnent of the dairy industry and the failure to
find an acceptable alternative to the higher-of Cass I
nover .

On behal f of Upstate Ni agara Co-op and the
National M1k Producers Federation, we appreciate the
opportunity to testify today, and ask for the
consi deration of our proposal to return to the higher-of
nover for calculating a Cass | skimmlk nover. And we
t hank USDA and Secretary Vilsack for holding this
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I nportant heari ng.

M5. HANCOCK: Thank you, M. Al exander.

Your Honor, we would make him avail able for
cross-exam nation at this tinme.

THE COURT: Thank you.

It's 8:42. | would like us to just take five
mnutes to stretch right here in place. | don't expect
anybody to | eave the room Let's go off record.

(An off-the-record discussion took place.)

THE COURT: Let's go back on the record.

All right. W're back on the record. It is
8:47 a.m, and | would |Iike the counsel who is at the
podiumto identify herself, please.

M5. VULIN: Yes. Thank you. Ashley Wulin with
Davis Wight Tremaine, representing the M|k I nnovation
G oup.

THE WTNESS: Good norni ng.

CROSS- EXAM NATI ON
BY MS. VULIN:
Q Good norni ng, M. Al exander

2023

You are wth Upstate N agara Cooperative, correct?

A That's correct.

Q How many Cl ass | plants does Upstate have?

A. In nmy testinony, we have four with m |k plants.

Q And how many are in Order 1?

A. There are three that are pooled in Order 1.
Physically, just | think one -- anyway, at |east -- at

| east probably three that are pooled on Oder 1
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Q And where are all the four plants | ocated?

A. Ckay. So the four plants, there's one in Buffalo,
one in Rochester, one in Syracuse, and one in
Wl lianmsport, Pennsylvani a.

Q And you said four -- or excuse ne -- three are
pool ed on Order 1.

The | ast one, is it partially regul ated?

Unr egul at ed?

A. It's a state order pool plant, but also partially
regul ated by the Federal Order.

Q Whi ch state and which partial order?

A New York State.

Q And whi ch --

A. And actually, WIliansport is also regulated by
Pennsyl vani a.

Q So the Buffal o, Rochester, and Syracuse plants are
pool ed under Order 1, correct?

A. State that again?

Q Buf fal o, Rochester, and Syracuse plants are pool ed
under Order 17?

A No, Rochester, Syracuse, and WIIliansport are
pool ed.
Q CGot it.

And Buf f al 0?

Ils a partially-regulated for the Federal Order.
Partially regqulated under Order 1 as well?

O der 1.

o > O P

Ckay. And how | ong have you had each of the four
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pl ant s?

A. Wel |, the Rochester and Buffal o plant, going back
at least to the '60s. Syracuse has been, | think, within
the last five or six years. And | think sonething simlar
in terns of WIIliansport.

Q About five years?

A. Sonmething in that -- | don't have the exact dates
with ne.

Q And do any --

Fairly recently.
' msorry.
Fairly recently.

Does Upstate sell any branded O ass | products?

> O > O >

We have sone branded products.

Q What' s t he breakdown between branded and
unbranded, just roughly, percentage-w se?

A. | would say the vast majority are private |abel.
| don't have the exact quantities, but it's probably |ess
than 20% i s branded.

Q And what do you consider to be Upstate's nost
successful Class | product?

A | think our, just our regular conventional mlKk
has been successful. But in terns of sone sales, sone of
the chocolate ml ks that we sell have been popul ar.

Q And how many pl ants does Upstate have that are not
Cass |?

A. Are not Class |I? W have three cultured product

pl ant s.
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Q Can you tell ne about where those are | ocated and
what they sell?

A. So we have a cultured plant in Buffalo, one in
Batavia, and one in North Lawence in Northern New YorKk.

Q And of the three non-Class | plants, which ones
pool their mlk?

A. W have mlk that goes in that's pooled, but it's
not a pool plant, so there's mlk that's pooled in those
pl ant s.

Q And under which order is that m |k pooled for each
of the plants?

A Most of it is Order 1.

Q And | don't need any specifics, but does Upstate
Ni agara have any products that are exported?

A W do. It'salittle bit of -- well, I'"mnot sure
you coul d consider it exports, but we do have sone yogurt
products that get into distribution, out of the United
States proper that is. But in-- in-- 1 think -- | think
probably the principal export products that we have woul d
be the I onger shelf life products from O AT-KA M|k
Products -- that's the eighth plant by the way -- and we
do export a little bit of product, evaporated m | Kk.

Q Sorry. Tell me about the eighth plant.

A.  The eighth plant is OAT-KA OAT-K-A MIk
Products, in Batavia.

Q And you say that plant sells yogurt?

A. No. That -- that plant sells a variety of

products, including butter/powder, retorted products,
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I ncl udi ng canned evaporated m | k and sone fornul ated

bever ages.
Q So does Upstate sell products -- or sorry, strike
t hat .

Does Upstate manufacture products in all four
cl asses?

A Yes.

Q And for all of your plants, do your plants have
excl usi vel y-owned supply m | k?

A. We purchase a little bit of mlk.

Q So nostly-owned supply ml k?

A. Most | y- owned supply.

Q And does Upstate send any of its mlk to other
pl ant s?

A Yes.

Q And approxi mately how frequently, when Upstate is
a supplier, how frequently do you negotiate m |k supply
agreenent s?

A. Sone are annual contracts. Sone are just
handshake agreenents that historically we have supplied
over tinme. Sonme are |longer-term

Q When you say "longer-term" you nmean nore than
annual ?

A Yes.

Q And as a plant owner, how frequently does Upstate
negotiate its mlk supply agreenments when it is purchasing
mlk?

A. Typi cally annual | y.
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Q And do the cooperative-owned plants have to buy
t he owned-supply mlk via a negotiated price?

A | don't understand what that neans.

Q Does -- do the two arns negotiate kind of
I ndependently to cone to a price, or is there kind of
j oint deci sion-naki ng based on the finances of both?

A. That woul d be very strange to think that there
woul d be sone kind of, you know, negotiation Iike you
would with a third party. So it's determned internally
in ternms of how that pricing structure will be set.

Q So different than how you woul d negotiate with a
third party for the mlk you are supplenenting at the
pl ant s?

A Yes.

Q And as a supplier, how -- how quickly can Upstate
change its buyer in response to market pricing changes?

A. How qui ckly can we change its price?

Q The buyers. So -- so, for exanple, you said you
annual | y negoti ate agreenents, typically.

A For our supply?

Q For your -- and when you are the supplier as well
correct?

A So when we sell?

Q Yes.

A Again, it depends on the -- the contractua
arrangerment. Most of our arrangenents are annual .

Q So about once a year you would be able to nmake a

decision to shift who you sell your mlk to, correct?
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A Yes.

Q And how qui ckly can the cooperative nenbers of
Upstate ranp up m |k production in response to market
si gnal s?

A Well, | think it depends on the producer and
how -- what capacity they have to respond. There's a
variety of tools that producers have these days to change
their m |k production output. They can change, basically,
their culling habits with or culling strategy in terns of
their cow nunbers. They can change their feeding profile
in ternms of how nuch mlk they want to generate dependi ng
on prices and opportunities. So there's -- there's
di fferent mechani sns that producers can do. Sonetinmes
they cap out in terns of just how many animals they can
house. So there's limtations in terns of capacity that
woul d take sone tine to put on additional capacity.

Q And what's the tine horizon between the decision
to ranp up production and when you see results in higher

mlk volume froma farnf

A | think, again, it depends on the farm But sone
are pretty able to -- to change feeding practices. |
woul d say that, in general, it takes a -- you know, sone

period of tinme, whether that's, you know, a nonth or two,
to look at things in ternms of what they are doing. |
mean, in general, nost producers are trying to maxim ze
out put nost of the time, but there are things that they
can do in terns of their -- their rations.

Q So --
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A And cow nunbers.

Q And I'mjust trying to get a sense of the
tineline, right? So if the farnmer says, hey, | want to --
you know, the market is telling me to produce nore mlk,
and | want to do that, fromthat decision point to -- to
comng up wth the feed plan, acquiring the feed, setting
that all up, what's kind of the tinme horizon you see on
aver age?

A. You know, | haven't extensively studied it. But
my inpression is, is that it my not be a day or two or
three. |It's probably nore |ike, you know, we're talking
nore |i ke weeks. But not, like, years. Unless we get
into a capacity situation, then it's going to take a
little bit of tine to respond.

Q "A capacity situation" neaning?

A In ternms of just the nunber of -- of the nunber of
square feet that the producers have to house their
ani mal s.

Q So it could be as quick as weeks, or if it takes
| arger ranp-up efforts, it could be nonths, potentially
years?

A Yes.

Q And on the converse, how quickly can suppliers
ranp down their m |k production in response to nmarket
signal s?

A. They could cull animals pretty fast, so it
woul dn't be a capacity issue. (Cbviously there's a whole

deci sion regarding cash flow that they are going to take a
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| ook at -- pretty hard at that in terns of what they would
do to then recover that in terns of, you know, costs and
revenue. But they can sell cows pretty fast.

Q And as a plant owner, what are the factors -- |
don't need the specifics -- but what are the factors you

consider in pricing your finished products for custoners?

A. Wat are the factors?
Q Uh- huh.
A. | nmean, obviously that would include costs of our

processi ng and the conpetitive situation.

Q Can you be nore specific? The conpetitive
situation? Wat do you nean by that?

A. Well, what are other suppliers of the sane
products quoti ng.

Q And cost of processing, that would include both
the cost of purchasing your materials, |like raw mlk and
al so all of the manufacturing costs?

A Yes.

Q Anyt hi ng el se?

A. Those are the two big ones | can think of off the
top. | may have m ssed sonet hi ng.

Q And | believe a prior witness testified that over
50% of Class | processing in the United States is now
owned by cooperatives. D d you hear that, or do you agree
with that?

A | heard it. | haven't done that cal cul ation or
made that estimate, but | heard it.

Q Do you have any reason to believe that's wong?
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A. | don't honestly know what the calculation is
ri ght now.

Q And on page 5 of your testinony you have Chart 1

Do you see that?

A Yes.

Q And this calculates the difference between what
farmers woul d have been paid if the current average-of --
when the current average-of nover was in place versus the
hi gher-of; is that right?

A It's the higher-of calculation mnus the
aver age- of plus $0.74 per hundredwei ght.

Q And this is the difference in what the uniform
pri ce woul d have been?

A. No. This is the difference strictly in what the
Cass | nover price would be.

Q And so I'mlooking for -- |I'mlooking at 2020.
believe this is Decenber 2020 when it goes bel ow negati ve
$5.00; is that right?

A That's correct.

Q And so in other words, if NMPF' s proposed
hi gher-of had been in place, Cass | processors would have
had to pay $5 per hundredwei ght nore into the pool in
Decenber of 2020 because of the cheese price that nonth
correct?

A That's correct.

Q And N agara Upstate owns a Class | plant, three or
four, right?

A. We have four plants.
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Q And so how woul d -- how woul d Upstate have been
able to absorb a $5 per hundredwei ght increase in their
Class | price in Decenber of 20207

A Qur G ass | prices would be noving with the nover.

Q And the question is, how would you have been abl e
to absorb a $5 increase in that? Wuld that have been

easy? Do you have that capability?

A. Qur conventional mlk custoners buy m |k based on
t he nover.

Q And so --

A. Class | price announcenents fromthe Federal

Order. So to the extent they go up or they go down, those

prices nove with that formula.

Q So you woul d have passed that price on to your
cust oner ?
A That's correct.

Q And then they woul d have passed it on to the
consuner you presune?

A. That woul d be up to them

Q And how do you think they would have reacted to
the $5 increase?

A | think it's -- the changes in pricing have been a
normal course of business for our custonmers, so that -- |
don't know, because it didn't happen this way, but |
presune they woul d have passed that through as they see
fit. My not have passed it through, |I don't know.

M5. VULIN.  And, your Honor, | would like to ask

t he witness about an exhibit already introduced,
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Exhibit 15. My | approach?
THE COURT: You may. This is Exhibit 157
M5. VULIN. It is. And | have two copies, so |
can give one to your Honor and one to the witness. And |
bel i eve everyone el se shoul d have copies from prior
distribution. And it's online.
THE COURT: Thank you so nuch.
BY Ms. VULIN:
Q So do you recognize this Exhibit 157
A | have seen it.
Q And at the top it says, "Announcenent of Advanced

Prices and Pricing Factors, January 2000 to

August 2022" -- sorry -- "2023."
Do you see that?
A Yes.

Q And if you could turn to page 7 for ne, please.

And at the very bottomrow, conveniently for us,
i s Decenmber of 2020. And so | wanted to ask you about
sone of these prices.

So in Decenber of 2020, the Cass IV price,
Advanced Class IV skimmlk pricing factor, was $8. 21,
correct?

A Yes.

Q And the Cass Il advanced price was $20. 07.

A That's correct.

Q And under the higher-of, this base skimmlk price
for Class |, instead of $14.88, it would have been that
$20. 07, correct?
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A That's correct.

Q And if that had been the case, which as you al
are proposing, the goal would have been to have nore noney
in the pool, right?

A Yes.

Q And so in Decenber of 2020, did N agara -- did
Upstate Niagara value its Cass | mlk at $5 nore than it
did under the other fornula?

A. "' mnot sure | understand what you nean by val ue.

Q So, N agara Upstate -- Upstate Niagara's proposal
is that this price should have been $5 hi gher, correct?

A Yes.

Q And |'m asking, in Decenber of 2020, was this mlKk
$5 nore valuable to you? Did you get a $5 benefit at the
time?

A. No. | nean, we passed through, based on the
formula pricing with our custoners, the price that was
announced.

Q And so the mlk wasn't actually nore valuable to
you at the tinme, regardless of the fornmula used?

A As | said, we base our pricing based on a fornula
Wi th our custonmers. So what we valued it at is really
kind of subjective. Obviously, our producers were
di sappoi nted that the higher-of was not in place and woul d
have refl ected a higher price if it was.

Q But from an objective perspective, you didn't fee
the mlk that you had in Decenber of 2020 was nore

val uabl e because you got to pay $5 | ess under the current
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fornmul a?
A. | don't know how you can feel and be objective at
the sanme tinme, so l'mnot really -- I'"mstill struggling

with this question.

Q And what I'mtrying to tease out is the difference
bet ween price and value, right? And so what I'mtrying to
understand, is to Upstate, if -- what is the value of that
mlk, or are you testifying that the value is whatever the
FMMO price tells you it is?

A Val ue is subjective. Value is in the eye of the
behol der. That's cl ear.

bjective is, this is the price announced. It's
al so clear that under the higher-of, it would have been a
hi gher price, and we woul d have passed that price through.

Q Did Upstate's Class | plants have troubl e during
this time, Decenber of 2020, obtaining mlk supplies
because of the base Cass | skimprice?

A | don't renenber that situation. | wasn't in
charge of mlk handling at that point, but | do not
remenber that.

Q So the fact that this average-of was in place
i nstead of the higher-of didn't inpact your plant's
ability to acquire mlk for fluid use?

A. Well, like | say, we have nostly our own supply,
and al so we have bal anci ng capacity that we can draw on if
we're short of Cass | needs.

Q And this issue of nmarket signals and responses.

So |'m 1l ooking at Decenber, right, where we have this $20
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Class Il price on page 77?

A Uh- huh.  Yes.

Q And then if | ook to the next page, so we're now
on January of 2021, that drops to $10. 25.

Do you see that?

A The which price?

Q The Advanced Class Il skimmlk pricing factor

A Yes.

Q So it's roughly a $10 drop from Decenber of 2020
to January of 2021, correct?

A Yes.

Q And so this issue of sending correct market
signals, the Cass Ill -- the Advanced Cass Ill skimmlk

pricing factor in Decenber of 2020 was quite high, right?
A Correct.
Q And that could have arguably sent market signals

to producers to produce nore mlk to neet that price,

correct?

A Yes.

Q But then here we are one nonth later and it drops
to $10, correct?

A. Ri ght .

Q So we probably don't want producers responding to

single-nonth pricing signals given how quickly they can
fluctuate, correct?

A At the supply level, that's correct. But

generally, it can be a fairly short tine and -- and can be
responded to. It also can be responded to by suppliers of
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mlk selling mlk to Class | processors in terns of their
i ncentive.

Q And so you are saying that the signal that -- that
NMPF bel i eves the higher-of would have sent in Decenber of
2020 is to send nore mlk to Cass |?

A Yes. | nmean, over tinme that's the -- that's been
the price signal that we have used historically is the
hi gher value of the Cass | mlKk.

Q But given -- excuse ne. | didn't nean to
interrupt there.

G ven the Food Box Program and this pricing signal
of $20, isn't the market telling everyone to send nore
mlk to cheese?

A. That's -- that's why we need the Cass | nover be
set at the higher-of so it doesn't artificially send price
signals that would draw m Ik away fromCass | mlk
suppl y.

Q Do you believe that the Food Box Program was
artificially valuing cheese at such a high level at that
time or it was actually that val uable given the progranf

A Again, we're using the value thing. But
gover nnent, obviously, subsidized the Food Box Program so
they basically artificially subsidized that price to go
up. So that's why the -- the cheese price reacted to that
i n-demand situation fromthe governnment program

Q Are you saying you believe the cheese price
doesn't accurately reflect --

A. No, the cheese price reflects what the price was
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in the conpetitive value of cheese, but it was responding
to a governnment programin the market that stinulated
demand and the pricing that responded to it.

Q And t hi nki ng about this Decenber of 2020 exanpl e,
during this tinme, if the higher-of had been in place, the
i ntent would have been that |ess or fewer Class I
processors woul d have depool ed and there woul d have been
nore noney in the pool; is that right?

A. The incentive woul d have been | ess to depool .

Q And if there was nore noney in the pool, that
means under the uniformprice, mlk for Cass |V uses
woul d have been paid out at a higher |level, correct?

A. It depends on those conparative prices. |If
there's higher priced mlk in those classes and that it's
pool ed i nstead of depooled, it would tend to support the

uni form pri ce.

Q And you can see the prices here at the bottom of
the page. Is that true under the prices you see here with
Class Ill at roughly $12 | ess?

A Wi ch price are we tal king about?

Q Still in Decenber of 2020, at the bottom of
page 7.

A. Ckay. We're back on page 7.
And we're | ooking at which price, the Class |V
price.
Q Well, I"'masking if -- if -- if NVWPF s proposa
had been adopted --
A Yes.
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Q -- and the higher-of had been in place, and there
was nore noney in the pool because you are incentivizing
mlk to stay in the pool, the uniformprice for all mlk
woul d have been hi gher, correct?

A Yes. That's correct.

Q And so Class |V processors and suppliers who
supplied Class IV that were in the pool, those suppliers

woul d have received a higher price for their mlk as well,

correct?
A Their producers woul d have received a higher
price, yes. | nean, there would be a -- there would be a

draw from the pool --

Q So woul dn't that have nmade --

A. -- for their producers.

Q |"msorry, | didn't nean to interrupt.

A Yes, for their producers. |It's not processors

t hat woul d get that.

Q |"msorry if | msspoke there.
So if the -- if the producers who supplied
Class |V got nore noney fromthe pool that nonth, woul dn't
it be harder, then, for Class Ill to attract mlk from
Cass IVif -- if needed to fulfill the needs of the Food

Box Progranf

A. | think there woul d have been simlar incentives
in either case to -- to nove mlk where it's needed. So
if mlk was needed by a Cass Ill processor, they would

have paid for that mlKk.

Q The Class Il processor woul d have.
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A Yes.

Q And woul dn't they have had to pay nore because a
suppl i er who was supplying Cass |V wuld have received
nore mlk fromthe pool that nonth under the higher-of?

A It's possible. | don't know that that's what
woul d have happened. | nean, you are asking ne for a, you
know, a scenario that I"'mreally not sure how that woul d
have transpired.

At least in our case, if a manufacturer needs nore
mlk, we try to supply that to them W know that in
either case there will be a draw fromthe pool for our
producers. So really there's -- there would -- we would
try to react to the needs of our custoners.

Q Don't you believe it's inportant for NMPF and al
of us here to consider how NMPF' s hi gher-of proposal could
and woul d di srupt price signals between Il and |IV?

A. Well, | think in terns of what we know, and we
know that C ass | has been the driver of how this program
wor ks over the years, really Cass Ill and Class |V are
ancillary to the objectives of the program That's why,
you know, we focus so nuch on the Cass | price and why
it's so inportant to us to restore the higher-of.

Q If Class Ill and IV are so ancillary, why a
proposal that is designed to incentivize Cass IlIl to stay
in the pool ?

A. Because we -- a couple different reasons. First
of all, when depooling happens, then we know that there's

ot her returns and other prices that potentially are in the
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mar ket, both to producers and to processors in terns of
what they are paying for mlk. So the idea with Federal
Orders, at least in ternms of pooled mlk, is we try to
achieve equal -- or equity in ternms of returns to
producers and equity in terns of raw product cost to
processors of |ike products. So when there's depooling,
there's a potential that both of those conditions are
vi ol at ed.

Q So Class Il and IV aren't ancillary to the
program the FMMO progranf

A. They are inportant in terns of naking sure that
there's conpetitive equity, but they are not the driving
force in terns of Federal Order pricing.

Q And you nentioned depool i ng.

Do you believe depooling is disorderly?

A. Depooling can be disorderly. It's a synptom
Ri ght now -- and this has been discussed quite a bit here
at this hearing, it's quite a bit over the course of tine
with Federal Orders -- depooling is a synptom And it nmay
not be that you ever elim nate depooling, but depooling
tends to be a synptomin terns of a problem

And like | said before, and others have said, it

starts to look like there's different prices out in the
mar ket being paid for producers. So if a processor
depools their mlk, nowthere's a different potentially
return for that mlk. They are basically not contributing
into the market pool anynore, they are able to basically

keep that noney either for their producers or for their
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conpany, and it's not being paid, so that's potential for
different -- different costs of -- of pricing to producers
and to the processors thensel ves.

I f you pull mlk out of the order, and it's not
available to Cass | processors, and a Cass | processor
needs that mlk, now all of a sudden there's not a
sufficient signal to draw that mlk. They have to go out

and potentially pay a premumto get that m |k away from

that -- that processor.

Q But you woul d agree with ne, the Federal Orders
can't require Cass Ill to pool their mlk, correct?

A. Wiile they can't require it, it's voluntary in

that sense. Really the |ever that USDA has used
principally and what is the subject of this hearing is not
pooling regulations, it's about pricing. Pricing signals
i ncentivize the pooling of mlk, and right now we don't

feel that there's proper price signals in terns of

those -- in ternms of the pricing of the mlk for pooling
pur poses.
Q And do you -- you don't agree that performance

standards are how FMMOs can incentivize Cass |11
participation in the pool s?

A Perf ormance standards can assist with that, that's
true. Performance standards, in and of itself, is not a
prinme -- necessarily a prine objective of the Federal
Order system The idea really is to reflect equitable
prices to producers in terns of the value of Cass | mlk

and -- and -- which is sharing in the benefits of that
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hi gher value with -- wth producers as well as | guess
what's historically called the burden of that reserve
supply, which is the | ower class prices.

Q And you said the concern with depooling is that it
draws mlk away that is needed for fluid use, correct?

A It can, yes.

Q So if there's nore than a sufficient supply of
mlk for fluid use, depooling would not be disorderly,
correct?

A It's depends on the situation. It depends on who
has the mlk and who needs it, where it is, what day of
the week it is, what tinme of the year it is. So it's a
variabl e situation. Because on average, it |ooks |ike
there's a surplus of mlk to Cass | use doesn't nean
there's a sufficient supply every day of the -- every day
of the year. And it changes the incentive structure in
terms of supplying that mlk if those options exist to go
out si de t he pool.

Q But in response to a situation that you describe
as vari abl e, geographically, tenporally, day by day, you
are asking USDA to set a national pricing fornmula based on
incentivizing Cass IIl to stay in the pool ?

A. We're asking for a host of reasons. That is one
aspect of the pooling issue. The whol e package of
proposal s that National M|k has includes things that we
feel wll help assist USDA and assist our nation's farners
in terns of incentivizing pooling.

Q And in the -- in the market areas where Upstate
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operates, is there a currently a sufficient supply of mlk

for fluid use?

A Yes.
Q So in those areas, you would agree with ne we
don't need to incentivize Cass IIl participation in the

pool in order to ensure there is sufficient supplies of
fluid mlk?

A. We have sufficient supplies today. W don't --
haven't always in the past. There's been tine periods in
t he past where it has been difficult to -- to supply
Cass | mlk.

Q But today --

A. Ceneral |y speaki ng, we have our supply. So we
can -- we can nove mlk to where we need it, when we need.

Q And |' m aski ng about kind of the marketing area,
right? So Federal Order 1, have you heard of anyone el se
havi ng any trouble having -- obtaining a sufficient supply
of mlk for fluid use?

A. Not currently. But over the years | have attended
call hearings and -- and in the -- what was the ol d New
Yor k/ New Jersey Order 2 where there wasn't enough mlk to
supply Cass | processors because the manufacturers didn't
want to give it up.

Q What year was that?

A Technically there was nore mlk than C ass |

sal es, but because of the incentive structure, they didn't

need to -- to -- to send any mlk, there wasn't any
purpose for themto do it, so it was -- they'd have to
TALTY COURT REPORTERS, INC. 5043
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call a hearing to discuss howto supply those O ass |
processors.

Q What year was that?

A. That was back in the |ate '80s.

Q Ckay. So it's been quite sone tine since that has
happened?
A. Quite sone tine. But over -- since that tineg,

t here's been occasi ons when there's been short supply,
especially in the fall.

Q And | have an exhibit that | would like to
distribute. | did not wite down the next exhibit nunber,
' msorry.

THE COURT: Isn't it, so we're right now on 245,
Wuld it be 246? 246.

M5. VULIN. Exhibit 246. And we have copies
com ng around.

(Exhi bit Nunber 246 was nmarked for

i dentification.)

M5. VULIN. May | approach?

THE COURT: You nay.

M5. VULIN. Thank you.
BY Ms. VULIN:

Q Now, this docunent is entitled Federal M1k

Mar ket -- Federal M1k Oder Nunmber 1.
Do you see that at the top?
A Yes.
Q And the subject is, "Request to reduce fall nonth

shi ppi ng percentages, approved 10% for 2022 and 2023."
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Do you see that?
Yes.

Do you recogni ze this docunent?

> O >

| have seen simlar docunents in the past.
Q Uh-huh. |If you | ook hal fway down the first page,
it says "Petition."
“I'n their 2022 petition Queensborough cited
declining Cass | sales, a decline in the nunber of
Class | custonmers seeking to purchase mlk for Cass |

usage, and a comment that they, as a |ongstanding

partici pant of the Northeast Dairy industry, were unaware

of any instances where Cl ass | needs have not been
covered. "
Do you see that?

A Yes.

Q So this docunent reflects that in 2022, March of
2022, Queensbourough requested that the shi pping
percentages in Order 1, under Section 1001.7(c)(2), be
reduced from20%to 10% for Septenber, Cctober, and
Novenber .

Do you see that?

A Yes.

Q Do you recall this request?

A

| recall that. Yes.

Q And if we go to the very | ast page, please. This

is a letter that Upstate submtted in support of that
request.

Do you see that?
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A Yes.

Q And do you -- did you have any involvenent in the
subm ssion of this letter?

A. | remenber seeing a -- a draft of it.

Q And you didn't tell everyone, don't send that, we
need nore fluid mlk?

A No.

Q Okay. And if | read under the "l owering shipping
per cent ages heading,"” it says, "Upstate N agara does not
oppose the request to | ower the shipping percentages for
this year. The downward trend in Cass | markets is
wel | -docunented. Wiile we keep adjusting the percentages
to accomopdate mlk that's willing to service the narket
in the spirit of preventing disorderly marketing by
uneconom ¢ and unnecessary novenents of mlk, we nust also
recogni ze that there sinply isn't the sane requirenent for
as much mlk to service the declining fluid narket.

Do you see that?

A Yes.

Q And you don't disagree with that, do you?

A No. But | would continue on further with the next
par agraph where there's been requests for nore pernmnent
changes. And because of the past experience with volatile
supplies and demand at tines, we would prefer to see the
mar ket order | ook at it periodically to the assess
whether, in that particular situation, for that particul ar
year, there's an adjustnent.

Adj ustments are not new. They could al so go up.
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Q And do you recall if the MA's office granted this
request ?

A. | believe they did.

Q Uh-huh. And did they grant it for two full years,
2022 and 2023, for that Septenber to Novenber w ndow?

A | don't recall.

Q | f you go to page 6, which is at the top right
corner, you will see there it says, hal fway through, down
t he page, "Considering 2022 will be the fifth year in a
row that the shipping percentage will have been reduced to
10% and given that the market conditions that warranted
previ ous reductions continue to exist, the reduction in
t he shipping percentage to 10% w Il apply to Septenber to
Novenber for years 2022 and 2023."

A. | see that.
Q Ckay. So it looks |Iike the request was granted.
A. For a limted basis as opposed to permanent.

Q And -- but you, on behalf of Upstate, still
mai ntain that the higher-of needs to be in place in order
to attract nore mlk to Order 17?

A We believe that over tinme it's the correct
incentives to put in place to nove prices.

Q And 1'd like to finish up by asking you about a
statenment you nade about hedging. |It's on page -- one of
the | ast pages, |I'msorry. Page 8.

Under "the benefits of the average nover are not

worth the cost to dairy markets," the second paragraph,

you say, "In fact, the demand for hedging of Class | sales
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is less than clear."

And then you go on to recogni ze that there are
sone processors that may utilize it, but that you believe
it is avery small slice of Class | total sales; is that
right?

A That's ny opinion. |'d be interested in other

data that shows that it's significant.

Q So it's merely an anecdotal observation of yours
that Cass | --
A It's our own personal experience in ternms of our

custoner base, that there's not a demand for hedgi ng.

Q And | just want to make sure | can finish ny
guestion, so just let ne -- that's why ny hand was trying
to give you the signal

So just to be clear, it's only your own
observation on behalf of Upstate that you don't believe
that Class | is engaging in significant anmounts or
nmeani ngf ul anmounts of hedgi ng?

A. That's ny opinion. | don't know.

Q You haven't undertaken any kind of survey or
anal ysis of the extent of Cass | hedging utilization by
Cass |?

A. Just conversations with people. | don't have any
survey dat a.

Q And you -- you said that because C ass
utilization itself is so low, if Cass | engages in
hedging, that will also be a small part of the market; is
that right?
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A Correct.

Q And -- but isn't it true that Class | utilization
is | ow because it's been on a downward decline for years?

A. It's been noving down, vyes.

Q Uh- huh. And so wouldn't you think that it would
be inportant for Class | processors to have at their
di sposal tools necessary to slow that decline?

A. Not at the cost of dairy farners.

Q And you woul d agree with ne that C ass
processors are the only ones who can't opt out of the
pool, correct?

A. | f they are pool ed under the Federal Order, that's
correct.

Q And if the goal of FMMOs is to ensure a sufficient
supply of mlk for fluid consunption, wouldn't it be
extrenely inportant to ensure that Cass | processors are
able to utilize risk nmanagenent tools?

A. That's one of the goals. If it's at the cost of
i npacting -- negatively inpacting producers in terns of
inconme and uniformpricing, then that's why | believe it's
guestionable that a small fraction can inpact the rest of
the market that way.

Q So is the goal of ensuring incone for farmers a
nore inportant goal under the FMMOs than ensuring a
sufficient supply of fluid mlk?

A. That's an inportant goal, sufficient supply of
mlk. But one of the ways to do that is to assure that

producers are receiving fair incone.
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Q Ckay. So -- so just -- | just want to be clear

there. The assurance that farners are receiving

sufficient income for their mlk is not an independent

goal of FMMOs. It is only a goal so far as that is

necessary to ensure a supply of fluid mlk?

A A-- right. That's a supply of fluid mlKk.

M5. VULIN. kay. Thank you. No further

guesti ons.

Ch, and | did promse | would return Exhibit 15,

unl ess others may want it.
And | also would |i ke to nove adm ssi on of

Exhi bit 246, please.

THE COURT: Let nme ask, are we going to wait for a

nmotion to admt 245 until cross-exam nation and redirect

are conpl et ed?

M5. HANCOCK: That's what we have been doi ng,

Honor .
THE COURT: Al right. And | think | wll
your notion until | can deal with them together.
M5. VULIN. kay. Thank you, your Honor.

THE COURT: So it's 9:31, if there's going to be
anot her exam nation of M. Al exander by another person,

and | think it looks Iike there will be, | would |like for

us to take a ten-mnute break right now.

So let us go off record at 9:32. Please be back

and ready to go at 9:42.

(Wher eupon, a break was taken.)

THE COURT: We're back on the record. It is 9:43.
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Counsel, would you please identify yoursel f?
MR, SJOSTROM  Good norning, your Honor.
Lucas Sjostrom for Edge Dairy Farm Cooperative.
THE COURT: Would you spell all of that?
MR, SJOSTROM | had earlier, but | certainly can.
L-UCAS SJ-OS-T-ROM
THE COURT: Thank you.
MR. SJIOSTROM  Thank you, your Honor.
THE COURT: You may proceed with your
Cross-exam nati on.
MR, SJOSTROM  Sure.
CROSS- EXAM NATI ON
BY MR SJOSTROM
Q Good norning, M. Al exander
A Good norni ng.
Q Just a few short questions pertaining nostly to

the farner side risk managenent.

A. Ckay.
Q So as a farnmer, 1'd just like to ask you sone
guesti ons.

Today is Septenber 25th. You nentioned the
pricing was done the 23rd or before, correct? The
advanced pricing happens on the 23rd of each nonth or
bef ore.

A Yes.
Q Thank you.

And so we'll just -- we'll just keep today as the
Sept enber 25th and not tal k about the 23rd and get
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conf used.

And just curious, if you were nmanagi ng a budget as
a farmer, would it be easier if | told you the anount of
your paycheck in October today or would it be easier if |
told you that on the -- sone of the first five days of
Novenber? Which would be easier for you to nmanage your
budget ?

A | suspect it would be easier if | know.

Q And -- thank you. And if --

(Court Reporter clarification.)

THE WTNESS: |t would be easier if you knew the
price.
BY MR SJOSTROM

Q Today al ready?

A Yes.

Q Yes. Yes. Thank you.

And if you were going to be short on cash in
Cct ober because you needed to make a bi g purchase for
borrowi ng and for risk managenent purposes, would it be
better for today or for Novenber, to know?

A | suspect that if you knew today, that woul d be
best. But if you had a reasonabl e forecast, that would
probably be hel pful as well.

Q Thank you.

And then, finally, would it nmake sense in that
setting if -- if you as a -- you know, if you were paying
the co-op mlk checks, if you paid sone farners today and

you paid other farners -- or excuse ne.

TALTY COURT REPORTERS, INC. 5052
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

If you told sone farners what they were going to
get paid today and told other farnmers what they were going
to get paid in Novenber for their October mlk, do you
think that would be a significant advantage or
di sadvantage for farns? And | know this doesn't happen,
but in that scenario, is that -- do you think that would
be a di sadvant age and advantage to sone farmers versus
ot hers?

A. It's possible.

Q Ckay.

MR, SJOSTROM That's all the questions | have.
Thank you.

THE COURT: Thank you.

Addi tional cross-exam nation of M. Al exander?

Wul d you state and spell your nane, please.

DR. BQZI C. Good norning, your Honor. Marin Bozic
for Edge Dairy Farm Cooperative, MA-R-I-N, B-OZ-1-C

THE COURT: Thank you. You may proceed with your
Cr oss-exam nati on.

CROSS- EXAM NATI ON
BY DR BQZI C

Q Good norning, Craig. How are you today?

A. Good nor ni ng.

Q Wbul d renovi ng advanced prices hel p reduce
depooling? If we didn't have advanced pricing, woul d that
hel p reduce depooling?

A. It's one of the things that could help. There's
ot her things that can help. That's part of the package of
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2023

Q Wbul d renovi ng advanced prices help or hurt
producer risk managenent ?
A "' m not an expert on risk managenent related to

hedgi ng. | have hedged sone commodities, but -- but as

at expl ai ning that.
Q Sur e.

it easier for fluid mlk processors to engage in risk

managenent than the higher-of approach?

here. W also had sone testinony that there's
complications in any case for C ass | hedgi ng, whether
it's the higher-of or average-of.

Q What woul d be closer to truth, in your opinion?

it. | suspect there's inherent issues in both
circunstances. And | think there's probably sone other
inplications in both circunstances in terns of other
effects on the market.

Q Wul d depooling in 20- -- that happened in 2020
and 2022, would it have happened even if we had the
hi gher - of ?

had. But the point of the matter, and I want to
underscore this, it's a conplicated subject with many

factors that influence depooling decisions. The Cass |

our proposals is to help get the pricing signals correct.

far as farmprice hedging, there's others that are better

Does -- in your opinion, does the average-of make

A. | -- again, we don't have custoners that require

A. | know that sone believe it is that are testifying

A. | suspect that there would be sone depooling if we
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nover is just one of them Advanced pricing is just one
of them And -- and there's pros and cons of every one of
those issues. W believe there's nore pros to goi ng back
to the higher-of in ternms of assisting the uniformprice
be reflected back to producers in a proper fashion. W
al so believe, on bal ance, keeping advanced pricing is a
benefit to the industry that overcones the issues in terns
of advanced pricing inpacts to advance price
rel ati onshi ps.

Q Are you famliar with the Edge's proposal, |
believe it's Nunber 17 or 18, that would return C ass |

nover to higher-of but at the sane tine renove advanced

pricing?
A Yes.
Q So | understand that your cooperative opposes that

proposal, but if you could entertain a thought experinment.

Let's say that that is indeed a proposal that AMS
offers in their recomended decision, in their Final
Decision, and it is indeed approved referendum So
let's -- if you could work with nme off that scenario where
it beconmes the state of the play.

How woul d your cooperative change its practices if
that were indeed to becone the regul ati ons under which you
nmust operate?

A Wl |, just because that changes, doesn't nean that
our custoners are going to say yeah, that's okay, we
don't, really care about the price until after the nonth

IS over.
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Q Ri ght .

A. They are going to want to know. They are going to
want to know what their price is in advance. So sonehow
Upstate woul d have to figure out a way to deal with that,
i nherently increasing the risk that we would have in terns
of how to manage through that situation, in terns of how
far we announce prices, what we would have to do to deal
with that. And so, you know, we feel that that creates
nore risk actually back to our cooperative owned by
producers in that circunstance.

M5. TAYLOR M. Al exander, excuse ne for
interrupting. Can you nmake sure you talk closer to the
mc?

THE WTNESS: Yeah. Sorry.

BY DR BQZI C

Q So sticking with that thought experinment, if CME
were to introduce a new futures contract that settles on
t he base Class | nover as announced by USDA, would it be
fair to say that one of the ways you coul d nanage that
risk is by entering into a futures position that woul d
then allow you to offer a price to your buyers on or
before the 23rd of the prior nonth?

A. | can't say for sure just how that would
transpire, but | can tell you that it adds a new winkle
in terns of our strategy. It adds a new winkle that
creates potential for differences between us as a seller
of packaged m | k products and other sellers. Again, that

creates additional risk in ternms of what happens in the
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2023

mar ket pl ace. It would be a pretty dramati c change from
hi storical standards in ternms of how we have dealt with
pri ces under Federal Orders, even probably prior to
Federal Orders.

Q In your testinony you |listed several major
dramatic changes: In the '60s, introduction of FMA in
the late '90s for BFP; and then the order consolidation
reform So we've had dramatic changes in the past. W
nostly survived.

Ti mes have changed. Wuld you agree that the
tinmes today are quite different than 30 years ago?

A. MIlk is still perishable off the farm

Q But the markets that we have avail able for risk
managenment are much nore mature than 30 years ago.

Wul d you agree with that?

A. They are nore mature, but doesn't necessarily
solve all the problens all the tine.

And hedging carries cost. They are nore costly
than -- | guess if you want to call it self-insurance,
there's definitely nore cost attached to hedging. So
that's -- that's definitely a situation that sonebody's
going to bear that cost.

Q So I'mnot an attorney, so | don't go always off
the script. | try to engage in intellectual exercise.

A. | know, it's hard.

Q So let's say that the cost of hedging is to the
tune of let's say $0.07 a hundredwei ght.

VWhat if USDA were at the sane tine to renove
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advanced pricing and increase the base C ass |
differential by $0.07, would that be a way to address the
i ncreased hedgi ng costs?

A. It -- 1 nean, that's a way. | don't know that
that would solve the problem Certainly there's plenty of
ot her problens. | don't know how that would work in terns
of actually recovering that -- that val ue.

And it doesn't necessarily solve the problemin
terns of customers that want to be assured that their
price basis is the sane as others. |In other words, they
don't want to |ose out. And sonme of our conversations
internally have been that custoners are nobst concerned
about their conpetitive situation in the market.

Q But, M. Al exander, assuring that all custoners
are guaranteed the sane price, wouldn't that run contrary
to sonme principles of conpetitiveness, where they have to
conpete with others for best price, for market share, for
customer |loyalty, etcetera?

A. Well, | think you could argue that, you know,
deregul ati on of the Federal M Ik Market Order system
creates conpetition. The question is, is it conpetition
that extracts a toll on dairy farners.

Q | would agree that it extracts a toll on dairy
farmers. And | hope that we can agree that what we are
di scussing in the context of advanced pricing is not a
deregul ati on, rather than change in regul ation of pricing.

Wul d you agree with that?

A. | think there's sone concern as far as where we're
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going in terns of the various practices and vari ous
proposals. But |I'mokay with saying that in this case
it's limted, but I have -- | have concern. | nean, we --
we -- we experinented with the average-of. W found

probl ens. Experinenting wth sonething |ike renoving
advanced pricing is disruptive to decades of past
practice. |'mnot sure how it would work out.

Q But -- okay. But, you know, National MIKk is
of fering other experinents in their package, including
periodically updating protein tests and butterfat --

A. Those aren't experinents, Doctor. | have to
di sagree. Those aren't experinents. Those were
fundanental bases of noving to m |k conponent pricing was
usi ng average conposition. So | nmean, those are things
that are being updated. They are not being radically
changed.

Q You just said that renoving advanced pricing woul d
add a winkle to what your cooperative woul d do.

But wouldn't it, at the sane tinme, add sone
bul | dogs, or renmove a winkle for dairy producers who are
doi ng ri sk managenent ?

A Again, |I'mnot an expert on howit -- it -- the
advant ages and pros and cons in ternms of renmoving it. |
think it -- like |l say, | knowit creates a problem and
our co-op doesn't support it.

DR. BQZI C. Thank you for your answers.

THE WTNESS: Thank you

DR. BQZIC. That's all.
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THE COURT: Thank you.

DR. CRYAN. Good norning, Craig.

THE W TNESS: Good norning, Roger

THE COURT: Please state and spell your nane.

DR. CRYAN. My nanme is Roger Cryan with the
American Farm Bureau Federation, RO GER GCRY-AN
Thank you.

THE COURT: Thank you.

CROSS- EXAM NATI ON

BY DR CRYAN:

Q Good nor ni ng.

A. Good norni ng.

Q You tal ked about -- you -- in response to, | think
a question fromDr. Bozic, you said that you have
concl uded that the benefits of advanced pricing outweigh
t he di sadvant ages.

Did you -- could you el aborate what are the
benefits of advanced pricing of Class |?

A. Wll, we're likely to have -- | didn't necessarily
intend on testifying today about advantaged pricing.

Q Ri ght.

A So it's very likely that we're going to have sone
further testinony from sone others about that.

But I know for us, it allows for pricing to be
reflected to our custoners, and you can get a sense as a
supplier as far as directionally what prices -- how prices
are noving. Not having advanced prices creates a sl ew of

i ssues starting with, well, what price do you announce,
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how you cone up with it, how do you get your custoner to
support it.

And -- and then, depending on what happens, after
the fact, can you recover any differences that woul d have
happened if you had had pricing in advance, or is there
any true-up, so to speak in terns of the difference,
bet ween t he actual and what you had forecast for that
custonmer. That can cut across a whol e range of issues and
different custonmers in terns of how you do that.

It's not clear to ne that the -- that that's a
panacea in terns of being able to inplenment sone of those
things without additional risk to us as a producer-owned
processor of Class | products.

Q So if | understood right, you were talking
primarily about timng and the ability to price for
custoners, and that that gives you the ability to price
for custoners just before the nonth of --

A Correct.

Q -- but also in response to Dr. Bozic, you talked
about the w der range of potential opportunities the
Cass | futures contract would -- would create. And then
you began to -- you had a coupl e thoughts on that.

But could you el aborate on that?

A. Wi ch part?

Q The -- the potential -- you tal ked about the
potential for pricing for custoners based on the existence
of a Class | futures contract, if such a contract existed.

s that -- that would address the kind of issues
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you are tal king about and |l et you go beyond that? As I
understood it fromwhat you were saying, it would go
beyond that to provide longer-termfixed pricing, to do
nore than just know ng what the price is on the 23rd of
t he nonth before.

A. Well, first of all, the fact that we don't do it,
we haven't had custoners that want it, kind of speaks to
why are we -- why would we -- why are we going down this
pat h.

But -- but, you know, beyond that, | think that

it's not clear to ne what those opportunities would be, |

2023

guess, and would really depend on, you know, kind of where

we are with custoners in terns of how that woul d i npact

t hem and whether they would subscribe to it, how we woul d

execute it. And so | think it's a -- it's an open

guesti on.

And t he advanced pricing has worked literally for

decades since the infancy of probably comrercial fluid
mlk pricing, even before Federal Orders. So it's not
clear to ne just exactly how that new opportunity, what
woul d be the denmand for it, and how would it be used.

The nore uncertainty there is around pricing -- |

don't think our custoners |like uncertainty. They -- they

i ke knowing that the price basis is going to be pretty

consi stent anongst their conpetitors. And now going to a

new basis, they are going to say, well, yeah, maybe that

| ooks good, but, gee, next nonth when sonebody is offering

a low price, they are going to say, well, what's their
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basis for their -- their price?

So it's very difficult to know how that woul d work
out. It would be very difficult, also, to -- potentially
to adm nister.

Q |s part of that -- that answer that fol ks are --
t hey haven't had opportunities to do the I onger-term
pricing, so they are not used to that, and the long -- the
decades of practice just neans folks are used to the
current advanced pricing?

A. Well, sonme of those buyers are pretty used to
pricing in other products, in other dairy products. Sone
may be nore interested than others; sone nay depend on
whether it's their own |abel or a branded | abel. But,
again, | can only speak to, you know, at |east our
experience is, is that there's been satisfaction with how
prices nove in terns of Cass |

DR. CRYAN. kay. Thanks very nuch.

THE WTNESS: Thank you.

CROSS- EXAM NATI ON
BY MR M LTNER

Q Good norning. M nane is Ryan MItner. |
represent Select M|k Producers. [t's R Y-A-N,
MI-L-T-NE-R

Good norning, M. Al exander.

A Good norni ng.

Q | wanted to ask you a few questions based on
USDA' s di scussi on during Order Reform about setting the

Class | nover. And there were, as you recall, probably
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several different issues they were trying to balance. But
they made a few statenents, and | wanted to ask you about
Upstate Ni agara's experience and your thoughts on those
points, if | could.

So in 1999, USDA wote that there were several
conflicting issues that they have to bal ance when setting
the Class | nover. The first is, as they stated, the
retail demand for Class | mlk is independent of the
demand for nmanufactured dairy products.

Do you believe that's still the case today?

A That tends to be the case.

Q The second is, the raw material used in both
G ass | products and nmanufactured dairy products is the
sane and, therefore, the separate uses nust conpete for

t he given supply of mlKk.

Do you believe that's still the case?
A. Yes.
Q Third, the elasticity of denmand for the various

dairy products is significantly different creating
di fferent consuner responses to the changing prices for

various dairy products.

Do you believe that is still the case?
A Yes.
Q Now, in terms of just generally having a C ass

price that is higher than the manufacturing classes, USDA
wote that the higher price also allows O ass | uses of
mlk to conpete for the raw m | k supply agai nst

manuf act ured dairy products.
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Do you believe that is still an inportant
obj ective of the pricing structure?

A Yes.

Q Now, further in its discussion -- and, again, they
are balancing lots of different options, including of a
hi gher-of and including the timng of price announcenents
in this discussion -- but USDA wites that overval uing
Cass | mlk -- excuse ne -- "undervaluing Cass | mlk is
a particular problemsince it reduces producers' pay
prices at a tinme when producers should be receiving a
positive price signal."

Do you agree with that statenent as well?

A. Absol ut el y.

Q Now, if we look at just this narrow issue that's
part of Proposal 13 about noving to a higher-of versus an
average, do you believe that one of those two options is
better at giving producers the price signal that USDA
found was inportant?

A Yes.

Q Whi ch one?

A That's the higher-of.

Q And can you explain just briefly why you think
that's the case?

A. Well, it's a clear signal that it has a higher
val ue than the alternative manufacturing class prices. So
it's a clear signal, both to producers and then also to
others in the marketplace, in ternms of the relative val ue,

so that Cass | processors can conpete for mlk and
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producers can get the signal to supply it.
Q And then | think this is ny |ast question
USDA wrote, again, further in that 1999 O der
Ref orm deci sion: "When the effective Class | differential
IS negative, it places fluid mlk processors and dairy
farmers or cooperatives who service the Cass | market at
a conpetitive disadvantage relative to those who service
t he manufacturing mlk market."
| s that the experience of Upstate Ni agara?
A Yes.
Q Do you believe that noving to the higher-of would

help to mnimze that type of occurrence?

A. It would hel p.
MR. MLTNER  Thank you. | don't have any ot her
guesti ons.
THE COURT: |Is there any further cross-exam nation

of M. Al exander?
M5. TAYLOR. AMS has sone questions.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good norni ng.

A. Good norni ng.

Q Thanks for testifying today.

A. Sure thing. It's been a while com ng.

Q | want to turn to page 8 of your statenent. Make
sure | don't spill my coffee.

Under the header there you have "negative inpacts

are likely to reoccur."”
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And so your first paragraph you calculate the

di fference when -- the nunber of tines when the difference
between Il and |V exceeded $1.48?

A Correct.

Q But in the second paragraph you talk specifically
about when |V exceeds |11

A Yes.

Q " mjust wondering if you could illum nate why you

poi nted that particular situation out. Wy is that

i nportant?
A. | chose it because there's an assunption by sone
that Cass IIl is always the driver of these narkets, and

at times it has been. At tines, for exanple, when we had
the support programin effect in the early 2000s, there
was surplus product nonfat, and that tended to depress the
mar ket .

But nore recently, as we have becone nore
exporters of nonfat dry m |k, and, you know, we see that
there's changi ng capacities in terns of cheese production,
it's very possible that dass IV -- and, in fact, in the
past year and a half, we have seen Cass IV actually
becone nore often a driver of what is the higher price,
manuf act uri ng pri ce.

The other thing I want to nmention here, and
sonething | didn't put in ny testinony, but it's kind of a
particul ar aspect of the Cass Ill skimformula. And
interestingly, while one product, nonfat dry mlk prices,

inmpact the Cass IV skimprice, nmultiple ingredients
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inpact the Class IIl skimprice. So prices changing for
cheese, prices changing for whey, and prices changing for
butter.

So hol di ng cheese prices and whey prices constant,
if you increase the butter price, you reduce the skim
value. So it's kind of an unstable price just because of
how it noves. And so having the higher-of and having that
ot her aspect of Class IV kind of providing a little bit of
a balance to that, we think is another aspect that makes
hi gher-of a better idea.

Q Ckay. On the bottom part of the page under the
next header, "the benefits of the average nover aren't

worth the cost to dairy markets," you tal k about not --
and | know you have had sone other questions, so not by
first-person experience, but you have tal ked to people

t hat have said that your custoners aren't |ooking to do
ri sk managenent.

And was it your inpression that the average- of
nover was neant for processors to be able to do risk
managenent or for the processors' custonmers to do risk
managenent ?

A That's actually a good question that |I'mnot sure
of the answer on that, whether it was for custoners or for
t he processors thensel ves, whether they were faced with
situations where that made it advantageous to themto
hedge or whether it was their custoners demanding it, so |
don't know the answer because we don't engage in it.

So that's a good question, but | don't know the
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answer .
Q Ckay. On the bottom paragraph there the second

part of the first sentence reads, "W would question the
di sruption of market signals and cost to producers by use
of the average-of nover."

And you have tal ked about those disruptions a |ot.
But 1| was wondering if you could speak to how you -- under
orderly conditions, how you woul d expect market signals to

be transmtted?

A Under ?
Q Orderly marketing conditions. You' ve tal ked about
t he di sorder you have seen from-- in your opinion, from

nmoving to the average-of. But could you tal k sone about,
well, what is orderly marketing and proper price -- what
you woul d consi der proper price signals to producers?

A Wel |, proper pricing neans that what goes into the
pool reflects market values as -- you know, as we have
kind of operated with in terns of classified pricing.

So -- and because -- because we have operated with C ass |
bei ng the highest priority or highest price, then we
believe that orderly would nean that that price would be
reflected and go into the pool. That would then enhance
the uniformprice paid back to producers.

So we feel that would be an orderly circunstance
just in terns of price transmssion from-- from basically
t he market back to producers. It would also be proper in
ternms of pricing for Class | processors in terns of what

they do in terns of conmunicating the price forward.
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It also neans that -- that -- you -- we tal ked
about sonme of the aspects of depooling, which is a
conplicated subject and really kind of a difficult one to
necessarily solve all of the issues and incentives for
depooling. But obviously adding noney into the pool when
it makes sense, which is with the higher-of, helps the
uniformprice be where it is to help reduce the depooling.
Doesn't elimnate it, but it would help reduce it, so we
feel that's orderly.

When you have depooling, then you have the
Ssituation where you have nultiple prices out in the
market. You have the possibility that, in order to -- for
a Class | processor to get mlk, they m ght not be
conpetitive or they mght not -- they m ght have to pay
hi gher costs in order to gather that mlk in terns of
over-order premuns just to get a supply, if they could
get it.

So those are kind of a few things that -- that
normally order regulations try to -- you know, try to
i ncentivize. There's only, in this hearing anyway, |evers
related to pricing to kind of send that signal to operate
correctly. There's other issues that have been brought up
regardi ng pooling requirenents, but those aren't the
subj ect of this hearing.

Q Speaki ng of kind of pooling requirenents, in the
Northeast, it's been discussed at this hearing a nunber of
times how things are different up there, different type of

pool i ng standards that keep m |k on the order.
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So can you talk about -- and | don't know if |
read -- gathered fromyour statenent, in particular, the
experience in the Northeast during COVID when the price
signals were what they were, as you would call them
di sorderly, and how that inpacted things in the Northeast
where it was a little nore difficult to get on and off the
pool .

A. There was | ess depooling, so that the way those
provi sions work to create |onger-term pooling. But
deci sions can be made in certain tinme periods where mlk
can be depool ed. | know that June of 2020, | think, was
one of those nonths when significant m |k was depool ed.

So do those provisions help? They help, but not
necessarily in the long run. And we tal ked about
depool i ng being one aspect of the problemwth the
hi gher-of. 1It's not the only one.

So while that provision helps in the Northeast for

now, you know, | think that it's reasonable to say that
that's -- that's been a help in terns of the depooling
I ssue.

Q It hel ped, but you still saw sone depooling --
people still nmade the decision not to pool mlk --

A Yes.

Q -- even with those stricter standards?

A. Yeah. And | think, you know, back to the aspect
of our package of proposals, higher-of, conponent issue,
change in the elimnation of the barrels, the

Make Al l owance, the Class | price service, all those
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t hi ngs together will change incentives on pooling, and we
think for the better.
Q Ckay. Thanks.

This is ny last question. And | know your
statenent kind of takes a guess at perhaps how much m |k
m ght be using risk managenent tools, so you can't
necessarily speak to actual experience. But since Upstate
doesn't use it, is there -- is there, like, a threshold
maybe at one point you woul d consider using risk
managenent or that's just not on the cards for the co-op?

A. Well, to sone degree it's an aspect of a
conpetitive situation. So -- so |l -- | can't really speak
to at what point we would say, hey, you know, we're going
to doit. | think that, you know, if we saw a nunber of
custoners that -- that started to say sonething about it,
| mean, the first thing we would do -- and it doesn't take
a change in the nover to necessarily start to have that
conversation. As M. Dorland tal ked about, tal ked to our
hedgi ng person and -- and asked them is there sone
opportunities for creating an over-the-counter swap or
sonet hi ng where we coul d desi gn sonet hing that woul d
addr ess what ever hedgi ng goal a custoner m ght have. So
that woul d be a possibility.

But | think, you know, one of the concerns we
woul d have is that it opens the door of an already pretty
open door in a conpetitive market to nore factors to worry
about in terns of howto price mlk.

Q Ckay. | always think of one nore, but | went back
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to ny first page.

For Upstate, you tal ked about you have 250 farner
menbers. Can you talk a little bit about the size of
t hose farns when it cones to the Small Business threshol d?
And if you are not sure what that is, | can repeat it
agai n.

A. Yeah. | was provided with the percentage being
sonething |ike 85%

Q Are smal | ?

A Yeah, that's looking at m |k revenue and not at
ot her sources of revenue on those farns.

Q Thank you.

And does Upstate offer any risk managenent tools
to its producers?

A. W used to. | don't think we do very nuch at this
point. | think they have addressed the issues in their
own private ways, if at all.

Q Ckay.

M5. TAYLOR: | think that's it from AMS. Thank
you so nuch.

THE WTNESS: Thank you.

THE COURT: | knew that Erin Taylor's questions
got everybody thinking, and | see that there are sonme nore
guestions fromyou others. And | will invite that, and
then I'll ask again, Ms. Taylor, to follow up if she has
anyt hi ng before we have redirect.

So who would Iike to be the first again to

cross-exam ne M. Al exander?
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MR. LAMERS:. Mark Laners, Laners Dairy, Appleton,
Wsconsin. That's L-A-ME-R-S.
CROSS- EXAM NATI ON
BY MR LAMERS:

Q Good norning, M. Al exander

A Good nor ni ng.

Q There's a lot of tal k about using the C ass
nover along with the Class | differentials as to help
prevent depooling.

And woul d you agree with ne that the origina
intent of the Marketing Agreenent Act is to provide
uni form bl end price to producers?

A. Tries to support that as a goal.

Q Okay. And in the nonths of depooling, and |'m
particularly | ooking at Novenber of 2020 in Federal
Order 30, there was 20 billion -- sorry -- 2 billion
pounds of m |k depooled fromthe order, which equated to
al most $67 mllion withheld fromthe pool if all handlers
were required to pay into the pool.

A Ckay.

Q Ckay. So for a Cass | handl er who has to pay
that m ninmum-- that m ni mum bl end price, they have to pay
noney into the pool, conpeting agai nst nmanufacturers for
that supply of mlk. They are using prem uns to help
attract that mlk to fluid use.

Wuld that -- would they be at a di sadvantage for
attracting that mlk, know ng they have to pay into the

Federal Order pooling system when manufacturers are not
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required to do that?

A. | think I have already testified that that can be
a problem Depooling can create the issue of different
prices, and why USDA tends to support ways to reduce that,
if not elimnate it. But they only have certain tools
that -- to be able to address that at this hearing.

Q Shoul d using the higher-of, which increases the
Class | differential, that nover, adding nore noney into
t he pool, does that go beyond potentially what the
original intent of the Act was? When you tal k about
hi ghest use value, in the nonths where Class IIl prices
are higher, does it go against that?

A. | think it actually supports it by addressing the
i ssue we have tal ked about in terns of making sure that
Cl ass | value has the highest value in the market.

Q But if the nonths of depooling, isn't the cheese
mar ket val ue hi gher based on the cost net, with price-net
manuf actured m | k?

A. At tinmes it can be, but the higher-of helps to
drive that Cass | price higher than the cheese value, if
it's the higher-of.

Q In the nonths of depooling, shouldn't that val ue

of that depooled mlk be returned to all producers?

A. | guess that's an equity issue that is not really
the subject at this hearing. | synpathize with that
i ssue, but it's not a proposal before this -- you know,

this hearing, and has been handled on a regional basis in

ternms of pooling provisions.
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Q So woul d you -- by stating that, would you think
t hat maybe that should be left up to the Market
Admi nistrator in each order to |look at those pooling
provi si ons?

A They have sone degree of latitude in terns of
requi renments, but it's also been through hearings in terns
of , you know, significant changes.

MR. LAMERS: Okay. Thank you. No ot her
guestions. Thanks.
THE WTNESS: Thank you
THE COURT: M. Laners, how to you spell Mark?
MR LAMERS. M A-R-K
THE COURT: Thank you.
Wio else? OCh, | thought there would be nore.
Ms. Taylor, any followup before redirect?
MS. TAYLOR:  No.
THE COURT: Redirect.
M5. HANCOCK: Thank you, Your Honor.
REDI RECT EXAM NATI ON
BY MS. HANCOCK

Q M. Al exander, can you anticipate any tine in the
future where Cass | supplies mght be insufficient to
supply the market?

A. Well, | think there's certainly conditions that
woul d tend to change the tone and the supply/demand
bal ance, and new plants can create that kind of a
scenari o.

Q Do you know if in your area if there are any new
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pl ants being contenplated that would serve the C ass |
mar ket ?

A. We have multiple plants either currently in
construction or anticipated to be in construction in the
near future. There's at least four that are -- that are
that are in play.

One is HP Hood in Batavia. There's been an
announced expansion there. That plant is actually
relatively new to the market already.

There's also the Great Lakes expansion in the
Southern tier in Western New York. They are doubling the
size of that plant.

The -- there's a new plant that's being
anticipated to be built in Rochester, New York. That's
Fairlife. And so that's a sizeable new pl ant.

And then there's a smaller plant expansion.
That's Wells Dairy, Dunkirk. |It's ice cream

Q What was the last one? Say it --

A. That's Wells Dairy.

Q Ckay. And that's just the ones that you al ready
know of that are either under construction or to start
i mm nent|y?

A Correct.

Q And so that doesn't take into account anybody el se
in--inthis -- and this is all just within your Federal
O der 1 market area?

A That's all within Western New YorKk.

Q Ckay. And then you al so tal ked about -- | think
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when you were talking with Ms. Wulin about -- she was
aski ng you about Cass | supply and whet her there were any
issues in getting mlk, and I think you had given an
answer about, well, it depends on where and it depends on
when.

" mjust wondering if you could el aborate on when
t hose supply chall enges occur with C ass |

A. Well, a classic one, and it's probably even nore
di sruptive noving mlk into the Southeast, but it's
basically the first week of school opening, where the
pipeline is dramatically tightened and mlk has to nove in
anticipation of all the school mlIk that's going to be
consuned, so that tends to have a significant draw on the
market. So that -- that needs to be available at that
point in tine.

That's not the only tine. There's certainly
pl enty of circunstances -- and we know these real well in
Western New York where there's snow. Even just the
forecast that there's going to be nore than six inches,
and we get an inpact at the supermarket level in terns of
m | k orders.

And certainly sone of the big inpacts that we had
during COVID and sone of those situations where it really
shortened up our supply availability dramatically in terns
of , you know, how much mlk we could nove into a C ass |
pl ant and have it processed.

The situation in ternms of Christmas is the other

way around, where you basically | ose those sales, well,
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you know, custoners are doing other things, and plants
tend to shut down, so we basically have a ot of m |k back
in our I|ap.

Same situation when we tal ked about school s
openi ng, schools closing. Now all of a sudden there's a
ot of mlk that now has to be processed.

So you have to be -- you have to have ways in
whi ch to bal ance that m |k supply, both going up and goi ng
down. So that's -- that's kind of just a fact of life.

In the Northeast, we have a fair bit of
manuf acturing, so there's availability of that
manuf acturing supply to sone extent. But even there
sonetinmes that supply is locked up in contract, so it's
not necessarily always avail abl e.

However, when you | ook at sone other markets |ike
t he Sout heast, they are particularly tenuous in terns of
their availability to supply. So those supply conditions
can really change pretty dramatically.

Q Ckay.

M5. HANCOCK: Thank you.

| have no further questions, Your Honor. W would
move at this time for adm ssion of Exhibit 245.

THE COURT: Let ne recogni ze the gentleman on the
back row. Cone to the mc and tell ne why you rai sed your
hand.

DR. BQZIC. Further cross.

THE COURT: 1'Ill allowit. Please state your

nane.
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DR BQZIC. Marin Bozic, Edge Dairy Farm
Cooperative. Further cross-exam nation pronpted by
redirect?

THE COURT: You nmay.

RECROSS- EXAM NATI ON
BY DR BQZI C

Q M. Al exander, you nentioned, | believe you said
four new fluid mlk plants in the Northeast?

A. | nmentioned four plants. Not all of themare
fluid. One is actually a cheese plant, and the other is
an ice cream pl ant.

Q So two new fluid plants.

A Yes.

Q Are they being --

A. They are beverage, you know, fluid beverages.

Q Are they being built because of an increase in
fluid mlk demand in the Northeast?

A. | suspect that there's been sone denand in
i ncrease, Yyes.

Q An aggregate increase in demand or demand -- or

increase in demand for a particular type of m |k beverage

or mlk products, fluid mlk products that they would be
pr oduci ng?

A. | think that there would be a particul ar denmand.

2023

Q Wuld it be rational to expect that if there is no

i ncrease in the aggregate demand, an increase in demand
for sone products, that there would be a reduction in

demand for other products? For exanple, we' ve seen the
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increase in sales of ESL mlk, while at the sane tine we
have seen many, many cl osures of HTST plants over the | ast
few years.

A. s that a question?

Q Yes. Albeit a | ong one.

Wuld it be rational to assune that if there's no
i ncrease in aggregate demand, but there is an increase in
demand for some products, that that would nean a reduction
in demand for other products?

A | guess | haven't done a study on that, but |
guess that's a possible conclusion to cone to.

Q If there is no increase in aggregate denmand, and
if there are new plants being erected to supply,
presumably ESL, not HTST, would that create a risk for
your business nodel given that your buyers are prinmarily
HTST busi ness?

A. | -- first of all, | don't know that that's the
case with them being ny custoner.

And, secondly, | don't know that that's
necessarily a risk.

Q Do you supply any ESL m | k now?

A No.

DR. BQZIC. No further questions.

THE COURT: Thank you.

Does that pronpt any other questions, either from
Ms. Taylor or on redirect?

No. Al right.

You have noved the adm ssion into evidence of
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Exhi bit 245.
Ch, did you --
M5. VULIN. | just wanted to al so nove admi ssion

of Exhibit 246 at this point.

THE COURT: Al right. Very good. Thank you.

So let nme ask first. |s there any objection to
t he adm ssion into evidence of Exhibit 2457

There is none. Exhibit 245 is admtted into
evi dence.

(Exhi bit Nunmber 245 was received into

evi dence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 2467

There is none. Exhibit 246 is admtted into
evi dence.

(Exhi bit Nunber 246 was received into

evi dence.)

THE COURT: Al right. Let ne see where we are.

First of all, can this witness step down?

2023

Secondly, can M. Al exander be excused or m ght he

be recal | ed?

M5. HANCOCK: Your Honor, we have not been making

that delineation, but | believe that he'll be avail abl e at

| east for a period of tinme this week.
THE COURT: Very good. And let ne see.

It's approximately 10:33. | think we had a break

recently, so we can just go on to the next w tness.
Who woul d t hat be?
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M5. HANCOCK: Chris Hoeger.
THE COURT: Say that again?

M5. HANCOCK: Chris Hoeger. | would spell it, but
he will in just a nonent.

THE COURT: Yes. Thank you.

M5. HANCOCK: | don't know if you're getting
copies of the exhibits. Do you want copies?

THE COURT: | have no idea what | have. | don't
think I have themall. |If you have an extra, | would be
del i ght ed.

M . Hoeger, would you state and spell your nane,
pl ease?
THE WTNESS: Chris, CGHR-I-S, Hoeger
HOEGER
THE COURT: HOEGER?
THE WTNESS: Correct.
THE COURT: And have you testified previously in
t hi s proceedi ng?
THE WTNESS: Yes, | have.
THE COURT: You remai n sworn.
THE W TNESS: Very good.
THE COURT: You may proceed.
M5. HANCOCK: Thank you.
CHRI S HOEGER
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. HANCOCK
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Q M . Hoeger, good norning.
Did you prepare Exhibit NMPF-33 in support of your
testi nony today?
A Yes.
M5. HANCOCK: Your Honor, | believe we are at
Exhibit 247, if we could mark this exhibit.
THE COURT: Yes. This shall be marked as
Exhi bit 247.
(Exhi bit Nunber 247 was marked for
identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q M . Hoeger, proceed with your testinony, please.
A Yes.
Prairie Farnms supports National M|k Producers
(NMPF) proposal for restoring the higher-of for
establishing Cass | nover fromoriginal Federal O der
Ref orm
" mgoing to skip the next two paragraphs because
| have already read it in ny previous testinony.
PF was part of the consensus of organizations that
originally supported noving to the average-of the
Cass Ill and Cass IV skimnover to set the Cass | nover
when it was presented by NVMPF and I DFA in 2018. W were
supportive of the nove as we felt that we m ght see an
i ncrease in hedging activity from our custoner base,
whereas prior to the change to the average-of nover, our

hedgi ng on Cass | products was non-existent. W felt
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that our custoners would be nore active on hedging after
changing to the new formula for price discovery.

Si nce 2018, we have seen many challenges with mlk
pricing for the producer community, not the |east of which
IS the unexpected creation of disorderly marketing,
especially with extrenme price volatility. W have found
several issues that have negatively affected the producer
community, as well as m| k processors.

Since going to the average-of price nover, several
probl ens have becone evident with this price nmechani sm as
conpared to the higher-of nover previously used:

1: Revenue to producers was significantly reduced
wi t hout recovery. PF nenbers were severely inpacted due
to the price volatility due to increased depooling of mlk
in the various multiple conponent pricing (MCP) orders,
where they have farns and pl ants.

2: (Cass | prices neant to incentivize novenent
to fluid processors should have created nore orderly
mar keting, instead they actually created narketing that
is -- that is nore disorderly.

Nunber 1, revenue to producers was significantly
reduced wit hout recovery.

Since the changing to the average-of in May of
2019, there have been nore volatility in producer pricing
due to additional depooling and creating disparity of
producer pay prices. The incorporation of the average-of
inthe Class | formula has led to significant increase in

depool i ng between the classes of mlKk.
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Farns that are suppliers to a pool distributing
pl ant do not have the ability to depool their mlIk. Wth
t he average-of fornula, producers will fall into two
groups, the haves and the have-nots, as there is al ways
sone depooling of either Cass Ill or Class IV

The average-of analysis shows that there is
asymmetrical risk when the difference between Cass |11
and C ass |V advanced skimpricing factors is greater than
$1.48 per hundredwei ght, as per Peter Vitaliano's
testi nony.

This asymmetric risk increases the probability of
depool i ng, which negatively affects producers supplying to
pool distributing plants. Pool distributing plants do not
have the ability to depool, so these plants are required
to take the pool price, while others can be can depool and
t ake advantage of the price inversions.

This occurred in the fall of 2019, prior to the
2020 conplications caused by COVID i ssues that were
encountered in the later part of 2020 and early 2021.
Those who coul d depool were able to avoid the price
i nversion, while others had to stay in the pool and absorb
the inpact of the increased Class IIl prices.

USDA recogni zed this becane an issue and attenpted
to remedy the situation through Pandem c Market Volatility
Assi stance Program better known as PWAP. But those
paynments did not occur for sone tine after when producers
had to endure the pricing problem and those were uni que

ci rcunstances that nmay not allow the USDA to provide such
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assi stance again in the future should an increase in
pri ces occur again.

PF dairy producers are appreciative of the support
fromthe USDA t hrough the PWAP paynents made in 2022 and
2023 for the changes to the cheese prices in part caused
by the USDA' s Food Box Program However, those paynents
did not fully conpensate all producers or as tinely as it
woul d have been under the higher-of Cass | pricing
formul a.

Dai ry producers want a pricing systemthat gives
them market indicators at the tinme, and not paynents
received later fromthe taxpayers. In fact, many dairies
producers were no | onger in business when the PWAP
paynents were distributed. The higher-of would conpensate
the producers at the tinme the mlk is sold and supports
nmoving in an over -- mlk in an oversupply to its highest
val ue use.

Di sorderly marketing due to higher depooling.

Anot her issue generated fromthe average-of versus
t he higher-of is higher instances of depooling. This
results when one of the manufacturing classes is higher
t han the average pool price. [In 2022, 2023, PF
experienced a situation where sone of the closest mlk
supply to a Cass | market becane unavail able unless it
received a premumadue to the mlk being utilized for a
hi gher val ue, nore distant market, providing a higher
return. As such, that closer mlk was not part of the

pool because it was shipped to other |ocations outside of
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t he pool.

When this situation occurs, it forced PF to secure
mlk supplies fromfurther markets due to the financi al
inequities between classes. PF tried to secure mlk to
supply its plants that woul d have been |l ess than 150 mles
fromthe supply to the plants, but it was asked to pay a
prem um over the over-order premumto secure the mlk and
nove this mlKk.

The supplier did not want the consequences of this
m | k being pooled and opted to sell the mlk to a farther
away market to secure the higher premumprice and avoid
the pool. This occurred when the spread between C ass 11
and Cass IV were larger than $1.48 per hundredwei ght and
supply conditions in other markets.

These inefficiencies of swapping markets and
driving up prices because of the desire to depool and
capture higher market prices in other areas resulted in
di sorderly narket conditions.

Due to this disorderly marketing, PF saw higher
costs caused by noving m |k around, which increased the
food mles cost and added nore environnental concerns from
the transporting of mlk a farther distance.

As shown in the chart below, since switching to
t he average-of, producer price differential has becone
| arger and tended to be nore negative nore frequently when
conpared to the higher-of.

Data from Federal M|k Marketing Order (FVMMO 32)
during the six-year period prior to May 2019 reveal ed
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27.36 of the nonths were associated with a negative PPD,
averagi ng a negative $0.34 per hundredwei ght, and the
four-year period since May 2019, shows a negative PPD in
37.36% of the nmonths, with an average of a negative $2.85
per hundr edwei ght.

PF supplies many types of |arge and small
custoners within retail, convenience store, @SR, and
foodservice outlets. PF was supportive of the average- of
price nover as we believed it would support our custoners'
ability to hedge nore Cass | product. This has not been
t he case.

Under the higher-of price nover, the only real
fixed price contracts were done by schools. PF absorbed
the risk of these fixed price arrangenents, as it is a
nom nal part, or a small part, of our overall business.
Since going to the average-of, we have not seen an
increase in Class | fixed price sales agreenents. Qur
fixed price sales agreenents continue to be requested and
utilized by the sane custoners prior to the change. |If
anyt hi ng, we have nore custoners interested in fixed price
agreenents for Cass Il products.

PF has seen a decrease in the producer forward
contracting with our nenbers engaged in hedging risk
managenent. Negative PPDs is a negative basis that dairy
producers are unable to hedge or mtigate the risk. As
shown below, the two farns that have hedged for nmany years
as a way to nanage their margins, are an exanple of what

dairy producers received for a revenue stream
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Tabl e 2 shows the various negative basis. The
negative basis makes managing mlk price risk considerably
nore difficult for dairy producers. The result is that
dai ry producers are not engaging in risk managenent tools
i ke they did previously.

In summary, dairy producers have used ri sk
managenent tools for decades to support their business and
manage their margins. Basically, dairy producers have
made sacrifices by taking on additional risk thensel ves
and giving up a higher dass |I price under the assunption
processors woul d develop their own risk nmanagenent tools
for Cass I. But processors have not done so. PF has not
seen an increase in custoners requesting Cass | fixed
price agreenents after changing to the average-of O ass |
for mul a.

We need to return to the higher-of so dairy
producers can have a reliable tool in their tool box to
manage their business without the need for inviting
addi ti onal ri sk.

PF expresses its appreciation to the Secretary of
Ag and the Dairy Division for holding this hearing. W
strongly recommend the Secretary to adopt National MIKk's
(NMPF' s) Proposal 13, return to the higher-of for the
calculation of the Class | skimnover. This will pronote
orderly marketing of mlk and ensure an adequate supply of
mlk for Class | operators to serve their markets.

Respectfully submtted, Chris Hoeger.

M5. HANCOCK: Thank you, M. Hoeger.
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Your Honor, we would make hi mavail abl e for
cross-examnation at this tinme.
CROSS- EXAM NATI ON
BY Ms. VULIN:
Q Good norning, M. Hoeger. How are you?
A Good norning. And you?
Q Good. Thank you.
Ashley Vulin with the M1k Innovation G oup.
You are here with Prairie Farns, correct?
A Correct.

Q And how many Class | plants does Prairie Farns
have?
A. 30, including our joint venture plants, which we

are the managi ng partner of.
3-07?
3-0.

And where are these plants | ocated?

O > O

A. As stated, | guess that's the part of ny testinony
| didn't read, but it's fromthe Mdwestern states, from
t he Canadi an border, all the way down to the Gulf of
Mexi co, conprises in nine different states -- no, excuse
me, nore than that. 16 M dwestern states.

Q And are all of themlocated in Federal MIk
Mar keting Orders?

A No, not all of them One of themis in a state
order up in North Dakot a.

Q And are the remaining 29 all fully regul ated?

A Yes.
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Q None are partially regul ated?

A. No. They are all fully regul ated.

Q And whi ch orders are they pool ed under?

A. We have six different Federal Orders that they are
pool ed under. Federal Order -- start at the bottom-- 30,
32, 33, 5, 6 -- no, excuse ne -- 5, 7, and 126.

Q | usually need the map

A. | rattle off 5 6, and 7 because that's just part
of the Southeast, but we're not in Florida.

Q That's okay. No problem And | usually need the
map to do that, so job well done.

Does Prairie Farns sell any branded C ass |
product s?

A Yes, we do.

Q What is the breakdown between the branded products
and the non-branded products, just roughly?

A. Hate to admt that, but | really don't know  But
if I was to estimate, it's probably simlar to
M. Alexander's, it's probably 20 to 25%is branded.

Q | s branded?

A Branded, yes.

Q And what do you consider to be Prairie Farnms' nost

successful C ass | product?

A. One that we have the toughest tine and | guess
it's, you know, limted production, is probably our iced
coffee. And that -- | nean, overall it's probably our

core group of gallons and half gallons that we offer to

t he consuner as a vol une perspective.
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Q Sorry?
A. Gal l ons and half gallons of the various fat |evels
are probably our volune, you know, when you |ook at -- if

you want to tal k successful based on vol une or uni queness,
| would say volune, it's the gallons and half gall ons of
our brand.

Q And those are HTST m | k?

A. Conbi nati on of both. W also have ESL operations.
Two of those 30 plants are ESL. W do do, in the ESL
operation -- or pints and quarts, so we have gotten
national distribution on a |ot of those.

Q And what's the shelf |ife for your ESL products?

A. You are testing nmy nenory there. |1'mgoing to say
90 days. |I'mnot on the sales side, so apol ogi ze.

Q An estimate works.

How many plants does Prairie Farns have that are
not Class |1?

A. W have a total of 50 plants, so that | would
guess if | said 30, that would | eave 20 that are non.

Q And can you give ne a summary of what types of
products those plants sell?

A. Those are ice creamplants, cultured plants,
cheese pl ants.

Q And are those pooled? Do those plants pool their
mlk as well?

A We pool them through the pool system whether it
be a pool silo -- you know, a supply plant or a pool silo.

So we'd qualify that mlk to be pool ed.

TALTY COURT REPORTERS, INC. 5093
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And has Prairie Farns ever, we call it depool ed or
not pooled mlk for those plants?
A. Yes, we have. W did the depool during COVID

Q Wy ?
A It was a very hot, contentious topic wth our
nmenbers. It's -- it's part of the -- allowed in the

order. We were not able to depool near what probably
others were, but we -- we were able to pool a little bit
of our -- probably -- well, it was |less than 10% of our
total mlk supply.

Q You were able to depool 10%

A Yeah.

Q Ckay. And why did you depool that mlk during the

pandemi c?

A. Because the market warranted, and the depooling
rules, | nmean, Cass Il was higher at the tine.

Q You say the "market warranted.” You were able to
return --

A. Well, | shouldn't say warranted, but, yeah.
The -- we were able to return a higher value to our
menbers.

Q By depooling the mlk?

A. Yeah. O on the flip side, being -- we have al so
at certain times you have to depool if you want to remain
conpetitive, because if that other part or other
conpetitor of yours is depooling, then they have nore
margin dollars to be nore aggressive with their pricing.

So that necessarily nmeans that just because we depool ed we
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were able to return those dollars to our nenbers. W were
al so probably able to nove cheese because we were able to
remai n conpetitive in the nmarketplace, because if your
conpetitor's depooling, you need to react to the
conpetitive natures.

Q And do any of Prairie Farns plants use the split
pl ant provision? Are you famliar with that?

A. We have a couple plants that -- that are -- as far
as like, we -- we do not have any, that |'maware of --
you know, a split plant, but we have a couple plants, |'II
use our Fort Wayne plant as an exanple, that are highly
heavy Cass Il, but yet it's a pooled distributing plant,
so you are not able to depool that plant. Wereas, you
are conpeting against other Cass Il operators that may
have, if they are a full -- a full Cass Il plant that can
depool, then again, you run into those conpetitive
pressures.

Q And for Prairie Farnms' 50 plants, do all of those
pl ants use owned supply m | k?

A No. W have always over our history strategically
pl anned t hat we purchase about 20 to 30% of our mlk
supply from outside partners and supply partners.

Q And does Prairie Farns then send any of its own

mlk to other plants, or is it fully utilized in your 50

pl ant s?
A. W -- we -- because of logistic reasons, we
have -- I'"'mgoing to say it's a half percent that go to,

like, a few cheese plants, mainly sonetinmes on the weekend
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or just logistically it nakes sense.

Q And when purchasing m |k, how frequently do you
as -- and when | say "you," | nean Prairie Farnms -- how
frequently does Prairie Farns, as a purchaser, negotiate
m |k supply agreenents with its non-cooperative nenber
suppl i ers?

A. Typically it's annually. W do have a couple
contracts that are |onger than annual that were part of
the -- sone of the latest acquisitions that we have done.

Q Do you have any contracts that are shorter than
annual | y?

A. We have a | ot of handshake agreenents. And under
t hat handshake agreenent they know that -- and it's --
mean, whether | want to say that it's not technically in
an agreement, but | followit up with an e-mail know ng
that if we lose a custoner, we may -- we wll -- we wll
have to back off on our need or -- you know, need for
suppl y.

Q Ckay. So the intent would be to keep them on as
| ong as you coul d?

A Yes. | nmean, we -- we value themas partners, so
we want to try to do the right thing and, you know, honor
our agreenents and take as nuch of their mlk as we can.
But the Class | is -- is an up-and-down market, too,
because it -- it ebbs and flows every, hate to say it,
every 48 hours it seens |ike sone days, because the
consuner doesn't buy on a consistent pattern.

Q Uh-huh. And | -- | believe you were sitting in
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earlier when | was talking to M. Alexander. [|'mtrying
to get a sense of the tinme horizon. W have talked a | ot

during this portion of the proceedi ng about narket

signals --
A Ckay.
Q -- and producers responding to market signals, and

processors respondi ng to market signals.

But from a producer perspective, if the market is
telling themto do sonmething different with their mlk
either ranp up or ranp down production, what is the tine
hori zon for responding to that market signal?

A. We typically have been told by our producers that
it's four to six nonths for themto react in any
signi ficant way.

Now, if you want a -- a one -- you know, 1%

i ncrease, they could probably change their rations, change

their culling practices, no different than M. Al exander

i ndi cat ed.
Q Ckay.
A But if you really want to significantly add

supply, they have -- they have shared with us that it's
probably four to six nonths, if not even a little bit
| onger than that, depending if there's a need for
infrastructure build out and so forth.

Q And in your testinony you say that the problem
with the average-of as the base Cass | skimfornula is
that revenue to producers was significantly reduced

wi t hout recovery.
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Do you recall that?

A Yes.

Q And so are Federal M1k Marketing Orders price
enhancenent prograns?

A No. But they are -- they are there to as -- to
provide a basis or a foundation of -- of kind of an
equi l i brium and bal ance the classes mlk. That's --
that's the purpose of allowng Class | to be the -- you
know, the highest price, because Class | is alittle bit
nore -- unlike we have cheese plants, so we -- we could
pretty well schedule our cheese plants -- | can schedul e
my cheese plants two weeks fromnow and it's going to be
relatively the sanme vol une.

But on a Class I, it ebbs and flows by the weeks
and the days of the week, just due to the fact of the --
like | nmentioned earlier, it's sonetines 48 hours that
we -- we get our orders fromour custoners 48 hours in

advance.

2023

Q And if -- if there are sufficient supplies of mlk

to neet fluid use, is there any reason why FMMOs shoul d

i ncrease revenue to producers?

A Well, it's arelative term | guess, when you say

that there is sufficient supplies. Yes, | wouldn't
di sagree that for the nost part there are sufficient

supplies. But we're also seeing that sone mlk that is

closer, as | described in ny testinony, that is close, and

when it cones to even sone things that M. Al exander

indicated, to volatility within the Cass |, a snowstorm
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cones or sonething of that nature, that where there's a
need for an increase, because sone of the closer depool ed
or whatever mlk that's going to a higher value is going
away froma Cass | plant, and so we're having to pool
mlk farther. And with the need for transportation, mlKk
is traveling farther, which, hence, sonetines creates
chal | enges to get production.

W have had -- we have had tines where we have had
to shift production fromdifferent plants and shift --
because the raw m | k supply was there anongst our 30
pl ants versus getting it to probably the plant that we
really needed it at.

Q When you are tal king about a snowstorm setting a
m nimum price in Federal M|k Marketing Orders can't
address supplies if there's a snowstormfor a weekend,
correct?

A. No. Totally agree. But going back to, like I
said in -- on page -- page 2 of ny testinony, there is --
there is some mlk that is less than a hundred mles from
sonme of our plants, and we have tried to work out supply
agreenents with that conpany. And because they are a
Class |V operator, all of '22 and '23, they have had no
interest in even tal king unless we pay thema significant
premium And so then, hence, we have to go farther away.
And the farther you go away fromthe nmarket to get -- to
get your supply, the nore risk that is involved. |If you
had the higher-of, that supplier has fully admtted that

they would gladly entertain into an agreenment or a
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contract to supply us.

Q So absent the higher-of, that supplier believes
that it is nore valuable for themto use their mlk for
Gl ass IV purposes than Cass 17

A Right nowit is. And if you |look at, you know,
even goi ng back to what we have tal ked about the
asymmetrical risk, 22 -- or excuse nme, 14 out of | ast
21 nonths, in 2022 and 2023, there has been | arger than
that $1.48 difference. And so right now, that supplier
has that feeling. |If it flips, then maybe they wll
change. But right now, it doesn't appear that way.

Q But you -- in your Cass | plants, you have been
able to get sufficient mlk to nmeet your needs for fluid

use, correct?

A. Not in all situations. W changed the way we did

busi ness. W actually did it in twfold situation.

A, we knew that we were not going to be able to

2023

get the supply in the three-week or four-week ranp-up with

schools that just occurred here, so in tw -- a couple of

our markets we purposely, know ng that we're going to

struggle to get supply, we noved and we went with an

aseptic product, or even |longer than extended shelf-life,
because we also -- we have that co-manned for us. And so

we distributed that to schools during the ranp-up peri od.

Q O her than the school ranp-up period in the | ast

year, have you had any trouble getting sufficient mlk to

your fluid plants?

A. We have had a few instances in the fall of the
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year that have carried on, but it's just as purely a
situation that we have gone to a nuch farther market to
bring mlk in.

Q And earlier Ms. Tayl or had asked a question of
M. Al exander, how would you define orderly marketing?
And | believe his response was that what goes into the
pool reflects market val ue.

Wul d you agree with that statenent?

A. That shoul d be the goal.

Q Ckay. And you would agree with ne that sonetines
the narket values mlk for Cass Ill over Cdass |,
correct?

A. No different than the exanple that | said on the
Cass IV.
Q And in that case, the pool should reflect that

mlk for Class Ill is nore valuable than for C ass |
correct?

A. It should. But the whole purpose of one of the
foundations is -- for Class | is -- because, again, what |
nmentioned earlier, Class | is demanding, so it should --

that's why we view it should be the higher priced item is
because we don't take it consistently. W don't -- unlike
manufacturing. W take it periodically in the sense of

even during the week.

| nmean, there's -- on the weekend we don't take
mlk as a -- as consistently as we do during the week. W
al ways -- because of that whole 48-hour that | referenced,

our biggest demand days are Tuesday, Wdnesday, Thursday,
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because our plants are gearing up for production to
deliver to our customers for the weekend, because that's
when the vast majority of the consuners, fromwhat we have
gotten indication fromour custoners, shop.

Q And so you believe that adopting the higher-of
shoul d di srupt those market signals to ensure that C ass |
remai ns at the highest price?

A. What do you nean by "disrupt market signals"?

Q Well, so you agreed with ne that the pool should
reflect market value, and then you agreed with ne that the
mar ket sonetinmes values Class IIl over Class |. But it
is, as | understand it, your position that the C ass |
price should be always the highest price even if the
market is not valuing Class | that way.

And so ny question is, do you believe that the

hi gher-of should be utilized in order to disrupt market

signals in the pool to keep Class | above Casses IlIl and
| V?

A. But how do you -- | guess, again, how are you
trying to say that the classes -- Cass Ill -- if you are

pricing the Class | off of the higher-of, then you woul d
be the price the sane as the Class Ill, correct?

Q After, yes. R ght? But now you are kind of
getting in a circle where Class | is the highest because
you' re pegging Class | over the other classes. So that's
why | started ny question with what's going on in the
mar ket, right?

And so -- and --
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A. But the Cass IIl and Class IV are part of what
makes up the Class |, whether you do the average-of or the
hi gher - of .

Q Uh- huh.

A. So if we are to say that we wanted Class | to

ensure the highest value, then you would al ways price it
on the higher-of versus the average-of.

Q Ckay. And | think that answers ny question, but
"1l circle back if | need to.

M5. TAYLOR: Excuse ne, Judge Cifton, | do hate
to interrupt, but it is 11:05 and I'mthinking the court
reporter mght need a second break, if this was an
appropriate place to take it.

M5. VULIN:  Sure.

THE COURT: It is. Very good.

Was ten m nutes adequate |ast tine?

Good. So it's now 11:06. Be back and ready to go

at 11:16.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record. W're back
on record. It's 11:16.

Ms. WMulin, would you identify yourself again?

M5. VULIN. Thank you. Ashley Vulin with the MIKk

| nnovati on G oup.

BY M5. VULIN:
Q Just a coupl e of quick questions.
A Sur e.

Q The coupl e instances you said where your plants
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had issue attracting sufficient mlk for fluid use, did
you utilize any of the call provisions under any order?

A. Ckay. Chip had asked ne that in sonme of ny
original testinmony. But there's not call provisions.
Because ironically, | called M. WIson that Mnday after,
because | was short 30 loads of mlk, and in Order 32
there are no call provisions.

| f you are aware of one, 1'll take sonme mlk on
demand.

Q Have you asked to change the performance standards
in any of the orders?

A. In Order 32 we have not done any changes, and
there were changes done in Oder 30 within the | ast couple
years.

Q To raise the performance standards?

A No, to -- to | ower those.

Q Ckay. And you'd agree with ne, if you are short
on mlk needed for fluid use, raising perfornance
standards woul d be a pretty direct way to address that?

A Correct.

Q And then --

A But that's one of nultiple tools to do that. |
nmean, going to the higher-of is going to be one tool.

Sonme of the other National M|k proposals to attract mlKk
to the Cass |, such as the price surface, which |I know
we'll be discussing |later, are another tool. But that's
why National MIk has cone wth a conprehensi ve package to

address all of it in one big group.
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Q And you agree those are all national changes,
correct?
A Correct.

Q Wher eas performance standards coul d be changed on

an order-by-order basis, correct?
A Correct.

Q And if you could go to page 3 of your testinony,

pl ease.
A Sur e.
Q Now, this table you have in your testinony,

want to make sure | understand the point here. The point

bei ng that during the higher-of prior to 2019, in FMVMO 32,

there was a negative PPD 27% of the tine?
A Correct.

Q But after the adoption of the average-of plus the

adj uster, there was a negative PPD 37% of the tine.

| s that what you are show ng here?
A Correct.

Q So an increase of 10%in negative PPDs after the

adopti on of the average-of?

A But al so the significant increase from $0. 34

negative to $2. 85.

Q And what portion of this increase in depooling is
caused by the base Cass | skimprice noving fromthe

hi gher-of to the average-of versus other market factors?

j ust

A. The base class skimprice, |I'd have to go back and
research that in further detail. Al | did was build this
graph fromthat. | don't have that data readily avail able
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at ny fingertips.

Q Ckay. So what you are showing here is there is
correl ati on between negative PPDs and the shift to the
aver age-of, but you don't know if there's actually
causation?

A Correct.

M5. VULIN. Nothing further. Thank you.
CRCSS- EXAM NATI ON
BY MR SJOSTROM

Q Good norning, Chris. How are you?

A. Good norni ng, Lucas.

Q Lucas Sjostrom Edge Dairy Farm Cooperati ve.

You heard ny questions to the previous testifier,
| presune, on risk managenent of farnms and tim ng.
| just have one questi on.

A Sur e.

Q Wul d you agree it's better for your farnmers to
know about pricing before the price happens, if that was

avail abl e, for planning and ri sk managenent purposes?

2023

Wul d that be superior for your farnmers than to know after

the prices are announced and pai d?

A Are you tal king versus advanced pricing?

Q I n gener al

A. I n general.

Q s it better to know for planning purposes, prices

ahead of a nonth or after the nonth has al ready happened?

A Well, | think they would honestly be Iike

anything, if you knew in advance, that woul d be better
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than always | ooking in the rearview mrror.
MR, SJOSTROM That's all. No further questions.
Thank you.
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
Good norni ng, M. Hoeger.

A Good norni ng, Ryan.

Q In your testinmony, you -- under Item 2, so bottom
of page 2, continuing on to page 3, you're describing sone
efforts by Prairie Farns to secure mlk, and there was
sone questioning from | think Ms. Vulin about this, but
you were trying to attract additional mlk to your plants.

And | did not hear, was that -- was that from
anot her cooperative you were | ooking to purchase fronf

A Yes.

Q Now, | want to tal k about the price inversion that
perhaps triggered that to occur.

That cooperative, they were nmaking a rationa
econom ¢ decision for their nmenbers at that tinme, correct?
A Yeah. | don't fault themfor that. And they --
if they were wanting to help us out and serve the C ass |

mar ket, they wanted the average-of along with any
over-order premium was still |ower than what they were
going to receive in the Cass IV market, so it's a
busi ness decision. And | don't fault themfor that.

Q Yeah. And -- but your testinony, | think, is that

t he adoption of Proposal 13 would change that econom c
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deci si on perhaps for that cooperative and make it easier
for Prairie Farns to nmake the nost efficient and
econom cal | y advant ageous acqui sition decisions; isn't
that correct?

A Correct. They have told nme repeatedly that if it
was the higher-of, that they would gladly sell us mlKk.
Because econom cally, it would even be better for them
because it's a shorter distance for themto travel than
where they are going currently. But even with the little
bit further distance that they have to travel, it's still
under the current program nore econonically advant ageous
for themto go to the Cass IV plant.

Q So it's only economcally efficient because of the
current Cass | nover?

A Correct.

Q And it is environnentally inefficient because of
t he additional hauling distance, correct?

A. W -- yes. And there's -- | nmean, that's a whole
Pandora's box, because there's a lot of mlk that noves
around. But in the sinplest form with all the
environnmental |y going green prograns that we're chall enged
totry to do, this would be an easy fix.

Q Well, let's take the environnental inpacts out of
it, and everything that cones with that.

It's logistically inefficient, correct?

A More inportantly, it is logistically inefficient

and presents | ess challenges. Because any tine you nove

mlk farther, you run the risk of disruption of supply.
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Q Wul d you characterize that as an uneconom c
novenent of m | k?

A. Yes, because you are adding costs into a system
that has to be recovered in one shape or form

Q Now, there are a couple of other proposals which
we haven't heard yet, alternatives to noving to the
hi gher-of, which | would characterize as nodifications to
t he average- of .

A Yes.

Q Are you generally aware of those proposal s?

A. Yeah. And when, as being part of the National
Ml k task force, we | ooked at six different proposals, if
| remenber -- for sure six, maybe even seven different
proposal s, whether it be the higher-of or the average- of
plus a different adder than the $0.74. W went to even
| ooking at a Class IIl Plus an adder, whatever the case
may be. And we al ways resorted back to the higher-of.

And the interesting thing was, was even in our
neeti ngs when we were discussing it, we always kept
conparing it to the higher-of. And even if you | ook at
some of the other testinonies, they are al ways conparing
it to the higher-of.
And, again, with some of those | ookback peri ods,

t he higher-of is what conpensates the dairy producer at
the time of sale. Al those other prograns resort back to
conpensating themin the future. And if that dairy
producer isn't in business, he's mssing out on the

conpensati on.
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Q And to the point you raise in your statenent, do
you think that tweaking the average-of nechani smwould
address the issue Prairie Farns has experienced with
getting mlk in fromits closest sources?

A It mght, depending on that -- on that adder,
because of the size of the adder. Because, again, it
conmes down to what we just tal ked about. It's an econonic
decision. The current Cass IV co-op that | was

referencing in page 2 of ny testinony, if that adder was

hi gh enough, it may incent that -- that co-op to | ook at
going to Cass |I. But |ooking at sone of those other
testinonies -- or not testinonies, excuse ne -- proposals,
that's -- that's always a | ookback, so it's a noving
target. So is it on this year and off next year? | nean,
that -- that to nme | ooks |ike disorderly marketing.

Q And there were al so sone questions asked of you
trying to conpare the value of mlk when the Class I
price, for instance, exceeded that of C ass |

Do you recall sone of those questions?

A Yes.
Q Now, | want you to think about the Class Ill price
announced for any specific nonth, and the -- and in the

Class | price announced for any specific nonth. Even
t hough those prices apply to the sane cal endar nonth, are
they pricing the sane m | k?

A No. Because Cass | isinthe -- what | will call
the here and now, and Class IIl is cheese, and that is --

unless it's going to be cheddar, but there's a | ot of
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ot her cheese made out in the industry as our -- sone of
our plants nake other variety of cheeses, that Cass I
is for future nonth's sales.

Q And so in your experience, is it -- is it -- is it
appropriate to |l ook at the announced Class | and Cass Il
prices for a calendar nonth and use that to conpare the
val ue of m |l k?

A. No, | do not.

Q On page 4 of your statenment you provide sone
conpari sons --

A Uh- huh.

Q -- for producers that have hedged their ml k.

| s the negative PPD perhaps the biggest open risk
to a producer who is trying to actually nmanage their risk?

A. Yeah. Because it's an unknown until after the
fact. You really don't know what that's going to be. |
nmean, when you are -- when you are doing a forward
contracting programor a risk nanagenent program your
anticipation is that that PPD will be mnimal, positive,
or negative, as indicated in the previous chart from you
know, prior to going to the average-of. That producer
could go through a hedging program and yeah, it may be
negative $0.40 -- $0.30, $0.40, or it could be positive
$0. 30 or $0. 40.

But when you get into thinking you have | ocked in
a price -- the one producer that | -- farmB -- and |'I|
honest, | thought that this -- this situation was going to

put them out of business, because in May -- April and May
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of 2020, when the COVI D pandem ¢ had hit, they went out
and actual ly hedged Novenber m |k, because at that tine,

t hey nade a busi ness decision, saying, okay, $15.91 mlk
is pretty attractive conpared to mlk right now being $10,
$11. So they hedged.

Vel |, then because of sone of the unforeseen
causati onabl e reference that, of the Food Box Prograns,

t hey ended up goi ng home with about 8 bucks a

hundr edwei ght, which | thought for sure was going to put
t hem out of business. But they have got -- they had a
strong bal ance sheet that they were able to wthstand

t hat .

And you woul dn't anticipate that. | nean, in a
nor mal hedgi ng, what they have done for decades, and this
producer, A and B, have been hedging on a forward
contracting programfor -- for well over a decade, and
they were able to always hedge. And, okay, yeah, | know I
got $15.91, the PPD is generally going to be slightly
positive or slightly negative, so they are still going to,
for the nost part, go honme and bank, you know, $15.50 to
$16.50 is a lot of their anticipation.

Q And | onger ago than | care to state on the record,
there was a -- there was a hearing on depooling in the
Central order, and the witness fromPrairie Farns at the
time said, since we have diversions of surplus mlk to
st andal one manufacturing plants, we depool when it's
advant ageous. Al though we do this, we do not feel that

doing so is in the best interest of the Federal Order.
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s that still a pretty good statenent of Prairie
Farns' position on the issue?

A. Yes. If I was to take a survey of our nenbers and
t hat they whol eheartedly are agai nst depooling because
they feel that we should be all -- for the nost part, as
much as possi ble, be part of the pool and share in those
efforts.

Q And yet as a representative, and perhaps even a
fiduciary for your nmenbers, you have an obligation to
maxi m ze their income within the bounds of the
regul ati ons, don't you?

A. | use ny termin the office that it's |ike going
to your buddy's house to play poker. And if the rule of
the -- if he has house rules, if you' re not going to play
by house rules, you' re probably not going to be in the
poker gane | ong.

So, again, unfortunately, if depooling is part of
it, nodifferent than | testified earlier on some of the
ot her cross, we did depool mlk in 2020 and 2021. W did
t hat because, if our conpetition is also depooling mlk,
anot her cheese operator, and they take that | ower cheese
price because they take sone of those dollars that they
don't have to pay into the pool in a formof |ower price,
then we're going to be conpetitively at a di sadvant age
price-wi se, so we need depool. Not necessarily all those
dollars get returned to our dairy producers, but they a
ot of tinmes help generate or assist in nmaintaining or

grow ng sal es.
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Q And just to be clear, you believe that adoption of
Proposal 13 will help to reduce the instances where it's
econom cal | y advant ageous to depool m K.

A Correct.

MR. M LTNER  Thank you.
CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farm Cooperati ve.
Good norning, Chris.

A Good norni ng, Marin.

Q Are you aware that Brian Henrichs was asked | ast
week by M. MItner whether he would support renoving

advanced pri ci ng?

A | will say that | was here that day, but that
exact question, | don't really recall that answer. So
| -- 1 -- 1 don't recall for sure the -- want to have the
court reporter replay it, I amfine, and I could help

answer a question if there's a question there.
Q She' Il make a voodoo doll of us if we ask her
|'"'mnot sure what's the appropriate way to ask the

foll ow-up question given that we cannot decide --

A. |"'msorry, | nean it's two weeks ago, and
there's -- there's been a | ot going on.
Q No, | understand. | understand. | don't think

that you were trying to be evasive.
But could you think of any reason why your
producers may, in fact, not oppose renoval of advanced

pricing?
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A. | think our producers would have to be very
educated on it, because, in ny mnd, no different than
M. Al exander expressed, what -- if you get rid of
advanced pricing, what are you going to replace it with?
And | know you had nentioned in questions with himabout
sone type of Class | futures contract.

But in that same breath, then how do, on a
day-to-day application -- because we pay 668 dairy farns
every day, how do we pay them and how does the Market
Adm ni strators settle up the pool? Because whether it's
advanced pricing or a futures contract, you are still
goi ng to square up to sonething.

Q Ri ght.

A. And so I don't know if getting rid of advanced
pricing, if your question is getting rid of advanced

pricing is going to rid of negative PPDs.

Q | would not stipulate that it woul d.
A. Ckay.
Q | would -- yeah. | wll have to reserve

expl anation for ny testinony, so | don't testify from here
when |' m supposed to cross-exan ne you.

But would it be fair to say that renoving advanced
price -- | understand that you have ot her concerns noted,
but would it be fair to say that renovi ng advanced pricing
woul d al so hel p reduce depool i ng?

A Again, | don't know how that possibly wll,
because you are going to have to set a standard.

One of the other concerns | would have with
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elimnating advanced pricing is that sonme of our custoners

require that we provide the nonth prior -- the advanced
price, we -- we -- they require, because they want to
audit us on novenent, so they -- we have to provide the

previous nmonth's nover with the new advanced nover com ng,
because they -- | nean, it's not to say they cannot do
that on a -- on a CQass | futures contract, but that's

sone of the day-to-day stuff that we have to nmanage

t hr ough.

Q So the three proposals that are noticed for the
hearing would -- so that woul d be Edge's proposa
Class Il Plus, the higher-of w thout the advanced, as

wel | as the Farm Bureau's proposal, three proposals that
are noticed, all three of themwuld settle Cass | on the
announced prices in various ways, but all three of them
woul d settl e on announced pri cing.

So, again, setting aside nmerits or denerits in
your opinion of those proposals, ny specific question is,
is that if there is no inpact of rally on negative PPD
woul dn't that reduce your incentive to, for exanple,
occasi onal |y depool your cheese assets?

A Well, to go back, though, to your original
statenment of, if you settled to the class prices, how are
you going to price to your customer if your custoner is
wanting sone type of -- as M. Al exander stated, too, and
| would agree with his statenent -- that our custoners
prefer sonme type of uniformclass price that's announced

i n advance, A so they can set their retails. Now,
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Class | futures could possibly do that.
But it's announced by the governnent, the advanced

price, so that gives thema confort |evel of sone type
of -- that everyone is going to be held or charged sone
simlar cost standard.

Q Ckay.

A. Wereas, if you are doing a futures price, we --
we all know how the futures price, whether it be
Class Ill, Cass IV, and the -- possibly this new Cass I,

depending on how the liquidity is, that could be very

vol ati | e.

Q | understand that you find issues wth the
proposal --

A Yes.

Q -- but if we could -- | think that, you know, one

of the concepts of cross-examnation is that you ask a
poi nted question and try to get a pointed answer, right?
A. Pl ease repeat your pointed question, and I'Il give
you t hat pointed answer.
Q My poi nted question is, would renovi ng advanced
pricing, so wuld settling pool obligations of Cass |
handl ers based on announced prices, would that reduce

depool i ng?

A. |"d honestly have to sit down and do sone anal ysis
in that.
Q Well, so maybe we can -- so you are seated, |I'm

standing, let's do the analysis on the fly.

So let's say that the price for cheese goes up by
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$0. 50 between the 23rd of the prior nonth and the end of
the current nonth. Right? So we have a Food Box Program

or sonmething like that. There's a massive rally in

cheese.
A. Uh- huh.
Q Now, suddenly on your cheese assets, you' re not

drawing fromthe pool, you are paying to the pool because
of that rally.

A Correct. That's causation that woul d cause that
to...

Q Right. So would it then be fair to state that if
that rally did not cause the discrepancy between the
advanced price for protein and the announced price for
protein, that on its own, there would be other reasons why
you may want to depool, but on its own, that woul d reduce

your incentive to depool the cheese plants?

A. Possi bly. But, again, | -- how are you going to
settle the pool when the Class IIl wouldn't be -- there
woul dn't be -- if there was that dramatic junp from again

when that was set?
Q Vell, so if you are selling Class | mlk on
announced, then how nuch you have to pay to the pool -- in

guot ati on marks, because there's a nore technical way to

say that, the PSF -- but the anpbunt that you would have to
pay to the pool would be based on the -- in the context of
Proposal 17 and 18, on the higher-of Cass Ill and

G ass IV announced skimm |k price.

We can have a separate debate on chall enges,
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| ogi stical challenges that woul d cause you and your
relationship with your custoners, but my specific question
i s on depooling.

A. Sure. But, again, it's all kind of -- because if

you are going to charge your custonmer one price, whether

on Class IIl future --

Q Ri ght .

A -- and that Cass | future is a conbi nati on of
either the higher-of Il or IV or the average-of, whatever

the Departnent eventually settles on, and then that
dramatically increases, how are you going to pay your --
guess |'mtrying to understand how -- and | don't nean to
Cross-exam ne you on yours but --
Q As long as | can stand.
A. | want to make sure | can directly answer your
ori gi nal questi on.
Q Am | permtted, your Honor?
THE COURT: You are doing very well, both of you.
DR. BQZIC. kay. Should I be sworn in?
BY DR BQZI C
Q Well, one way to do that -- and, again, you know,
| think the liquidity is a fair concern. But one way
for -- for that would be, that if you set the price to
your custoners on the 23rd of prior nonth based on
what ever the futures have been on that day, or sone period
prior to that day, so now you know exactly how nmuch your
custonmer is going to pay to you.

And then if in addition to that, if you were to
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buy Class | futures as Prairie Farns, then if there's a
rally between the 23rd of the prior nonth and the end of
the current nonth, you woul d have hedgi ng gains, so that

the total revenue that you as a conpany achi eve on that

Class | sale, is a sumof what your custoner commtted to

pay to you on the 23rd of prior nonth and the hedgi ng

gains that you have on the Cass | futures. So your total

revenue woul d actually match the C ass | nover.

2023

A. | -- | can understand where you are. But with our
margins being -- that -- that's a |lot of extra trading
activity, right or wong, that will add cost to the

product. And | --

Q | don't dispute that. So let's say that that cost

is, let's say, $0.07 a hundredwei ght, you know - -

A. VWhich is $0.06 of a cent per gallon, and on

sone -- sone bid -- bid, or RFP as they call them nowadays

fromwhat | understand fromny sales team that's razor
we get down to that |evel.

Q | understand. So, you know, in that context, if
AMS were al so to recogni ze that then say, well, we wll

al so increase the Class | differential by $0.07 to

conpensate for the higher trading costs, then you would be

made whol e, correct?

A. And | -- I'msure fromwhat we have gotten for
general feedback from our custoner base, if it's
transparent and a part of sone Market Adm nistrator
announcenent, that cost, because then they know that's

bei ng uniformy, that probably woul d be accepted.
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Q | -- 1 did -- | did contenplate that, but | don't
nmean to be cagy, but |I think it is nore appropriate if |
cover that in ny direct testinony, which may happen | ater
today or tonorrow, and then |'m happy to visit again as
appropri ate.

Ckay. Now, could we also agree -- so in your
testi nony you state that "negative basis makes managi ng
mlk price considerably nore difficult for dairy

producers,” and you define negative basis in terns of PPD
on the previous page.

A. So that is feedback, yes, that | have heard from
several of our dairy producers.

Q Yeah. And | don't dispute that, even though sone
of the other wi tnesses from National M|k woul d consi der
equating PPD with basis to be problematic.

So -- so given your testinony, would it be fair to
say that renoving advantaged pricing would hel p producer
ri sk managenent -- and, again, you may want to educate
themthat they may | ose noney on returns at the end of the
year because your nmargins would be | ower, etcetera.

But just focusing on producer risk managenent,
would it be fair to say that renovi ng advanced pricing
woul d sinplify producer risk managenent ?

A. It probably would sinplify, but | think the devil
will be in the details to make sure that they clearly
under st and, because it would be a real education process.

Q Sur e.

A. And | have seen in the ten-plus years of just
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working with dairy producers, there are -- it's no
different than what we went through in explaining negative
PPDs, just in general, not necessarily the negative basis.

Q Right. Right.

A | could explain it six tinmes, six different ways
to the sane producer, and sone are still not going to
conprehend, because they still have the opinion that it's
noney that was taken fromthem

Q But that only goes to reinforce the fact that

sinplicity does matter, right? The nore we can sinplify,

the nore risk managenent will take place.
A Uh- huh.
Q Now - -

THE COURT: Did you want a response to what you
just said?

DR, BXZIC. Wuld you agree with that statenent?

THE W TNESS:  Yes.

DR. BQZIC. kay. Thank you, your Honor.

THE W TNESS: Sorry, your Honor.

DR BQZIC. Your Honor, |I'mactually an econom st,
not an attorney, so | probably will nake nore such basic
m st akes.

BY DR BQZI C

Q Wuld you also -- so nost -- you said, | believe
in the cross that -- or direct, that you have sone 30
fluid mlk plants?

A Uh- huh.

Q How many of those do ESL products?
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A. Two of them
Q Do you envision going forward that a |arger share
of your portfolio would be -- or a grow ng share of your

portfolio would be ESL?
A That tends to be where the growth has been --

Q And if --

A. -- in our operations.

Q | apologize, | didn't nean to interrupt.

A You haven't gotten sl apped yet for tal king too

fast, so you're doing well.

Q So -- and ESL is nore storable than HTST, correct?

A Correct.

Q So in that context, wouldn't it be reasonable to
assune that ESL will open new ways to conpete, even if --
even if we hope -- go back to the higher-of and nobody
does ri sk managenent ?

What | nean by that, is that as long as there's a
seasonal ity in manufacturing prices, there could be sone
sayi ng, well, naybe we made the products when the price is
cheap and then offer sone sort of --

A Wth our ESL, like | said, we're -- |'d answered
in previous testinony, | believe it's about 90 days, no
nore than 120 that we put on for shelf life. You're --
typically if you are going to do what you are referencing,
Il i ke some excess production to carry for the high demand
periods, | -- | would be concerned with still running into
code date issues in that, because your high supply versus

hi gh demand, Christmas -- well, high demand is al ways
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going to be in the fall of the year --

Q Sur e.

A. -- leading before Christnmas, and then after
Christmas into the spring flush, that tends to be your
hi gher supply, and that's going to be nore than that 90 to
120 days. So | don't know if we could really -- we
woul dn't be able to justify making that production ahead.

Q But -- fair point. Unless there is further
advances in conputer technology or process that would
extend the code date.

A Sure. Sure.

Q But would it also be fair to say that if anybody
is going to start hedging in Cass | space, that it's nore
likely to be an ESL player than an HTST pl ayer?

A Correct. And when it conmes to Class |, like |I had
stated in ny testinony, we do not have any C ass | being
hedged. And then we do have a ot of Cass Il, and that
continues to grow. And there's a -- there's a large --
one of the largest in the U S., ESL operators that | have
served on nmultiple commttees with on | DFA and, =when we
were a menber of, and al so several other dairy
organi zations, himand I had a conversation back this
spring in February of this year, when we were at an ADPI
board neeting, that we were tal king about the nmake fee
and, obviously, the differences between National M|k and
| DFA.

Well, we also got in tal king about other sone of

t he other proposals that National M|k was proposing. And
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| -- 1 had asked him point, does he do a lot of O ass |
hedgi ng on the ESL side, and he stated, no, none. And he
says all of his hedging that he does on the ESL side is on
the Cass Il side.

Q That was a statenent reflecting his experience to
date, not his long-termplans; is that correct?

A. Correct. But | don't think his |ong-term plans
have changed since six nonths ago.

Q What |'mtrying to say is, and | think you
indicated this earlier, is that it took a long tinme for
dairy producers to pick up hedging after the tools becane
avail able for themto do so.

Wuld that be fair to say?

A. Wel |, our dairy producers?

Q For dairy producers.

A Qur dairy producers have been -- | nean, this goes
back to, | nean, prior to nyself even being with Prairie
Farnms, when | was at Swiss Valley, we started hedgi ng our
forward contracting prograns back wth them back in the
'90s, and our dairy producers have been actively engaged
in that. But sone of those sane -- these two dairy
producers are Legacy and Swiss Valley that canme to Prairie
Farns that have slow -- or done |ess since...

Q Wuld it be fair to say that your volune on those
forward-pricing prograns four years since the date when
you first offered it, is not -- was not as robust as ten
years after you started offering it? Dd it grow over

tinme, in other words?
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A. |'"d have to go back and | ook at the records, but
that's probably a fair statenent.

Q Wiere 1'mgoing with this is that people may say,
well, five years and a billion dollars later we are ready
to be done with this experinent. But the whole truth
woul d al so have to account for the -- you know, how the
ri sk managenent woul d evol ve further, not only what
happened to date.

Wuld that be fair to say?

A | guess can you repeat your question?

Q "Il rephrase it.

A. Rephr ase.

Q It -- it takes a long tinme for anybody to devel op

a risk managenent program and just based on the anount of
hedgi ng done to date, we cannot fully predict whether
there will be growth or not going forward.

Wuld that be fair to say?

A. Yeah. Because, | nmean, we have currently

custoners that -- and it's not Class |, but it's --
whet her it be cheese or butter or other products, that
t hey Monday norning -- | call it Mnday- norni ng-
guarterback thensel ves.

And | have to be perfectly honest, until the
butter price recently took off here, | would have thought
t hat we woul d have had this situation where | had seen it

over the years, that soneone wll go in, the commodity

t hat they hedged went down -- and you have had to see this
in your hedging career -- that the next year they feel
TALTY COURT REPORTERS, INC. 5126
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they -- no different than dairy producers feel they left
out with the negative PPD, or |ost out, they feel they
| eft out -- lost out on the hedge, and then they don't,
and then they regret it because the market --
Q It's a bit of a yo-yo, right?
A Yes. But overall, risk nmanagenent continues to
beconme nore and nore part of the business.
Q So one of the earlier witnesses for National MIk

made a fairly bold statenent that risk nanagenent for

2023

fluid mlk processors under higher-of is no nore difficult

t han ri sk managenent under the average-of.

s that the view that you al so subscribe to?

A. Well, if you want to go to the OTC narket, the
traders, I'Il call themthe traders out there, can get
very creative in creating a Class |, whether it be under

t he hi gher-of or the average-of.
Looking at it froma sinplistic form as you

mentioned, it would be -- it -- it would be easier

probably to do because you have to get into a | ot nore of

anal ysis to maybe doing nultiple contracts versus two

contracts.

Q So just to nmake sure the record is clear. D d you

say that it would be easier to do under OIC or easier to

do under the average-of and CVE?

A Vell, | guess |'mprobably talking in the sense
that, in the sinplest form it's easier to do the
aver age- of because you have got two contracts, which

t hink we both woul d agree on that.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

5127


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Sure. Yeah.

A. When you get to the higher-of, then you are stil
dealing with multiple contracts, but then you are getting
into, are you buying or selling versus just flat out
whet her you want to go long or short on the average-of.

Q So the higher-of -- other benefits
notw t hst andi ng, the higher-of is nore conplicated for
fluid mlk processors?

A. But in 1V, like |l reiterated in ny testinony, |
nmean, we have done this for four years, and we have had no
interest in even -- | don't -- | was just with a |large QSR
custoner here recently, and they buy a lot of Cass II
And we have been doing -- we started a hedgi ng program
with themin the last three years on a lot of Cass |
product, and we've been doing -- again, as we both know,
hedging is really the insurance policy to keep your prices
st abl e.

They have not -- they also buy a trenendous anount
of fluid mlk in the half pints, pint cartons, and if
anyone is going to be nore interested, in ny mnd, of
trying to have a stable price -- because they can't change
their menu every nonth, like you -- like, per se, in the
retail side. They really have that probably nore of a
challenge. So if they were going to be interested in
hedgi ng, | would think they would al so be very interested
intheir Cass |I. But they have -- they don't have any
interest in that.

Q So if your Honor will allowne, | would like to
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ask for personal advice from M. Hoeger.

| have a four-year-old son. He -- he knows about

half the letters. But | have given himenough tine to

| earn the entire al phabet. Do you think | should give up?

A No.

Q Yeah. But do you think we should give up on fluid

m | k processors just because they don't know how - -

A. No, | don't think we should give up. But also

going back to this QSR restaurant, they have a very robust

that they do hedging on a lot of other commobdity groups,
so | don't necessarily think that's a fair conpari son,

And we

because we're already doing a lot on the Cass II.

have even di scussed with them about it whether they want
to go to the Cass I, and they have not had any interest.

Q kay. | will -- thank you for answering that.

Just to close the |loop on the OIC --
A Uh- huh.

Q -- 1 agree with you that hedging Class | is
possi bl e under hi gher-of through the OTC. But woul dn't
be fair to say that -- you stated that even if it costs
you as little as $0.06, if we were to renove advanced

pricing, that could eat up your entire profit margin,

it's technically feasible but cost prohibitive.

Could it also be the case that OIC for C ass |

while technically feasible, is indeed cost prohibitive

under the higher-of?

A It all depends. Because |I know of sonme OIC, and

we use sone OTC markets, and there are sone that are nore
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focused on Cass IV and -- and there always seens to be a
decent ampunt of liquidity on Class IlIl side. Then
sonetinmes liquidity concerns is on Class |V, but we have
found sone OIC handlers or markets that they -- they seem
readily available and willing to do sone of those things
if we needed or wanted to.

Q | will agree with you the cost of the OTC products
are not -- offers are not uniformacross everything they
do. They differ based on how soon they can offset their
risk at their warehousing.

A. Yeah. | nean, we have had sone OTC that actually
are -- have been willing to take I ess than what the -- per
se the Cass |V, so that offsets any of that additiona
cost that possibly would be there.

Q Right. R ght. Going back to the depooling and
the average-of. In your opinion, the depooling that we
have seen in 2020 and 2022, would it have happened if we
had hi gher-of approach since 2020 or since 20197

A There's still -- because of the causation of what
caused, there still would have been sone depooli ng,
because it was to traumatic.

Q The spread was traumatic?

A. The spread.

But in the sane breath, if you go back to Novenber
of 2019, that was the negative $3 in Order 30. So that
depooling wasn't necessarily caused by the USDA Food Box
Program or COVID-related issues. So | nean, that

depooling still would have occurred because there was a
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dramatic novenent upward in Cass |11

Q Have you done any research or are you famliar
with any research that would quantify how nmuch depooling
woul d have happened if we had hi gher-of ?

A. No. But |'msure you have a docunent.

Q |"'mworking on it. Thank you

DR. BQZIC. That's all the gquestions | have.

MR. LAMERS: Mark Laners, Laners Dairy.

CROSS- EXAM NATI ON
BY MR LAMERS:
Q M. Hoeger, just a quick question

You woul d agree that Marketing Agreenent Act and
any changes have to be in the public's best interest,
correct?

A. Correct. That's the goal.

Q Ckay. And in tal king about the higher-of the
Class Ill or Class IV, there's times when you can see,
particularly Class |V price, being al nost $3 or $4 a
hundr edwei ght higher. And | was particularly | ooking at
the nonth of June this past year.

A June and July have been, yes.

Q Ckay. And if we attach Class | differentials to
that higher-of in that particular nonth, isn't that
artificially raising the price to the consuner?

A What -- what Class | differential? The current

ones?

2023

Q Any Class | differential in that, when you use the

hi gher - of - -
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A -- that dass | --

Q -- when you have the higher-of, and let's say
Class IVis $3 to $4 higher than the dass IIl price, the
guestion was, isn't that artificially increasing the cost
of mlk to producers -- | nmean, I'msorry -- to the
consumner ?

A. That is raising the Cass | differential; though,
is to also help nove mlk and -- to the Southeast, because
that's the purpose of the Class | differential. And
that -- but on the higher-of, whether it would have been
before or now, that Cass | differential hasn't changed at
this point in tine.

Q Ri ght.

A. So that really hasn't changed what the inpact of
the -- whether it would have been in 2018 or going
forward, that still would have had the sane inpact.

Q The Class | nover is attached to the higher -- if
you are tal king about the higher-of, it's attached to
t hat ?

A Correct.

Q Okay. So in Federal Order 30, Cass IV is about
half a percent of the mlk on the market.

Do you think it's appropriate using the higher-of

in that market, particularly if you see that high of a

spread?
A. Well, Oder 30 is a unique order because it has
such a high concentration of Cass IlIl and such a | ow

Class | utilization. But this is a national hearing, so
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this isn't addressing just Order 30 chall enges.

W need to ook at it as a whole, that it's a

national to draw that. So if setting the Class | on the

hi gher-of , which would be to your point, Cass |V, that

wll also draw the mlk fromthose high -- fromthose high

concentration orders to the orders that need.

Q Do you know of mlk in the M dwest noving down to

t he Sout heast nar ket ?

A. W nove sone ourselves. W also pull a fair

But we have also now had to start pulling mlk out of
Kansas into the St. Louis market.
MR. LAMERS: Thank you. No further questions.
M5. TAYLOR: M ght we take our lunch break now?
THE COURT: And do you -- you wll have sone
guesti ons when we cone back?
MS. TAYLOR Yes, we wll.

and ready to go at 1:05. Thank you.
(The lunch recess took place.)

---000- - -

anount of mlk from Wsconsin, as nuch as we can attract.

THE COURT: Good. So it's 12:05. Please be back
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MONDAY, SEPTEMBER 25, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on the record.

Al right. W're back on the record. It is
approximately 1:05 p.m The witness is ready, and we w ||
resunme any further exam nation questions.

Who woul d |ike to begin, sonmeone from AMS or
sonmeone el se?

Al right. W'Il proceed with AMS.

M5. TAYLOR: Good afternoon.

THE W TNESS: Good afternoon, Erin

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon. Just a couple quick questions for
you.

| want to go through, you discussed the two
probl ens that were evident in noving to the average-of.
And for the first one, under revenue to producers, which
was significantly reduced w thout recovery, on the bottom
sentence of that first paragraph reads, "Those who could
depool were able to avoid the price inversion, while
others had to stay in the pool and absorb the inpact of
the increased Cass Il price."

So ny first question is, can you just el aborate
when you say "avoid the price inversion,"” what that neans.

A. Well, fromthe -- what created the negative PPD

woul d have been, obviously, the Class IlIl was set with
advanced pricing, and then the inversion between Ill and
IV, 1ll took off, which, then, hence generated -- the
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Class Il producers could depool, whereas our producers,
who are primarily Cass |, could not depool.
Q Ckay. So avoiding a price inversion is depooling

and not having the negative PPD inpact those producers?
A Correct.
Q Ckay. And then ny second question was the "absorb

the inpact," "while others had to stay in the pool and
absorb the inpact.™
And fromyour first definition, that is those
processors that couldn't depool, and so the producers were
I npacted by the negative PPD?
A Correct.
Q Ckay. Under the second one, "disorderly marketing

due to higher depooling," you discuss where you -- you

di scussed in your direct and on cross the situation where
sone of the closest m |k supply was unavail abl e and you
had to go farther out to get mlKk.

A Correct.

Q We have had -- we have had price inversions in the
past. So did that not happen in those instances as well?
|"mjust trying to get for the record why it's different.

A. Under the higher-of, those price inversions were
one or two nonth. But in the current environnent that we
have been under, and no different than | nentioned as part
of ny testinony -- or part of our cross, was even taking,
as an exanple, 2022 to 2023, even if we count Cctober,
whi ch was just announced | ast week, 14 out of those

22 nonths there's been that asymetrical risk of dass IV
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is higher than the Cass IIl. And so that -- when it
seens to be that ongoing, a |lot of operators have nade the
deci sion to depool for an extended period of tine versus
maybe only being a shorter-term period.

Q On that next page, on page 3, when you tal k about
how t he spread between Il and IV, when this occurs, so
you are tal ki ng about your situation where m |k wasn't
going to Cass | and you had to go further out to get it.
And you said, "This occurs when the spread between |1l and
|V was | arger than $1.48."

And so | wanted to clarify if this occurred on
nore than one occasion. | think your exanple was you had
an occasion, but your experience is that was nore than
once?

A Yes.

Q Ckay. And then you -- the second part of that
sentence, "versus when the spread was |arger than $1.48
and supply conditions in other nmarkets."

Can you el aborate what that neans, when the supply
conditions that are in other markets? Are you talking
about in IlIl, 1V markets specifically?

A Yes. Depending on the demand of sone other -- of
t hose ot her markets over the surrounding markets, it's --
it's prohibited to us to secure a, | guess -- we try to
get the closest mlk always to the closest plant. That's
al ways been a fundanental principle in that.

So dependi ng on, A, the pooling obligations of

that party, if they want to pool or not pool. And then

TALTY COURT REPORTERS, INC. 5136
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

al so dependi ng on the demand of even the next -- we'll
call it the next potential supplier in line, if they have
a shortfall on their -- whatever comodity they are

maki ng, they may have been unwilling to supply. And a

third i ssue, what kind of ties into this nore so is, there
are sone -- sone mlk that is -- as an exanple, Oder 30
that is supplying Order 33, and if | needed an Order 32,
because of that constraint, they don't want to qualify it
on 32 when they already have it on Order 33 qualification.

Q Uh- huh. So you used the word "unwilling," and
that brought ne to ny next question. Because you did get
gquestions frommnultiple people on whether there is a
sufficient supply of mlk for Cass | already.

And is the problema sufficient supply of mlk, so
not enough mlk production, or is the problema
wi I lingness for that production to go to where --

A. | would say it's nore of a willingness due to
econom ¢ decisions that are being nade, no different than
M. MIltner, you know, pointed out in the one -- one
exanple, it's business. And no different than sonme cheese
manuf acturers or to Class IV or butter or whatever
comodity you are neking, they are gearing their plants to
operate at a certain efficiency |evel, and sonetines they
are not going to lower to serve the Cass I, just -- just
because they are nice guys. [It's an econom c deci sion.
They have done the analysis to understand that their cost
margins are that tight, that they have got to run --

they've got to run full, as an exanpl e.
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Q Ckay. So on the bottom of page 3 you tal k about
hedgi ng and ri sk managenent. And so Prairie Farnms,
despite having nunerous Class | plants, does not hedge its
Cass 17

A No.

Q Can | ask what -- why doesn't -- what are the
consi derations that Prairie Farns | ooks at to make that
decision that you didn't want to use that tool ?

A. For ourselves, for our branded product, is I'm

assum ng the question is directed at?

Q Sur e.
A. | wal ked into that question, didn't [|?
Part of it is the correlation between -- we -- we

try to price our branded product as a correlation of the
private | abel that we do, because they are going to be on
the shelf together. So | get a lot of things to do in ny
day job, regular job, but one of the things is trying to
price forecast. And if | give ny sales teamthe wong
forecast and all of a sudden we want a $0.50 per gallon
difference between -- and I'musing a theoretica
nunber -- between our brand and the private | abel, because
our sales teamknows -- sorry, stepped away fromthe mc a
little bit -- that we'll get -- we'll hit our targeted
sal es goal s.

But if | go out and tell them hey, let's lock in
because I -- | think the market is going up, well, it's
like | tell our dairy producers a |lot of tinmes when they

ask me for a price forecast, you know, ny price forecast
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Is only as good as the next five m nutes, because it's
i ke the weat herman, ny forecast can be shot out the
wi ndow.

So with that being the case, our sales team has

been hesitant to do that because their fear is, if the

2023

price does go down, then the private | abel goes down, then

all of a sudden we nay have a higher disparity, and then

they are not hitting their sales targets, if that nakes
sense.

Q That does nake sense. Thank you

And so I'Il ask you a question | asked
M. Al exander. \When Prairie Farns was | ooking back in
and '18 to support the change --
A Yes.
Q -- was it your understanding that the change was

to help Cass | processors hedge or to help the custoners

of Class | processors to hedge? Because | --

A. There's a distinction there.
Q -- think I heard them both.
A. Yes. W looked at it as a view that we felt our

"17

custonmers woul d be doi ng nore hedgi ng, which would be al so

i ncluded in sone of that private | abel business that we
do.

As far as ourselves, again, we probably woul d not

have done -- we weren't |looking to do it for our branded

product. It was nore so to be able to have anot her tool

in the toolbox to offer to our custoners.

Q And you tal ked about, in your statenent, how your
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custoners don't seemto be utilizing that.

Have you had conversations with themas to why

they are not, what goes into their thinking about why they

are not using that tool ?

A. Alot of themis the sane fear as | just described

with the sales -- about our sales team being out of

price -- you know, out of whack. |Is that if they |ocked
in on a fixed price and the nmarket went down, and their
conpetitor didn't go down -- or didn't -- excuse ne --
didn't hedge, and they went down, then all of a sudden

it's a financial disadvantage, whether it be in | owner

margins or -- or just flat out too high of a price,

you | ose mar ket share.

Q Ckay. On the | ast page 4 you have a table there.

and so

And | don't think anyone's asked you yet if you could just

wal k through for the record and explain the table, so

we' re not assum ng anything incorrectly.

A. Sure. So for sinplicity I'lIl just stick with

July.

Farm A hedged 2.2 mllion pounds of mlk at a

hedge price -- or fixed -- they locked in Cass III

because that's what they are paid off of, $18.93 for July
of 2020. The negative -- and |'mgoing to keep them

separate, and then I'lI|l conme back to Farm B. The negati ve

PPD, which is in the -- | guess we'll call it the fifth

colum over, was a negative $7.51. So, hence, the farmon

a Cass |1l basis received $18.93 m nus $7.51. Now,

wasn't what they totally received as a mail box price
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because they do get conponent values and so forth as part
of their pay price, but that's -- that's -- in the
sinplest form that's what that woul d be.

And then no different than for Farm B who hedged
150, 000 pounds of their mlk for the nonth, they hedged at
a $16.53 price, and with a negative PPD of $7.51, they
netted out $9.02. And, again, on a Cass |IIll basis.

Q And so under these two exanples you provided, it's

Prairie Farnms' position that the change -- the change is
not only -- in your opinion, not being used by C ass |
processors to hedge -- or custoners of O ass |

processors - -

A Correct.

Q -- to hedge, but it also makes hedging for farners
nore difficult?

A. We have heard from our producer base that it is --
and no different than Brian Henrichs who testified, that
it's become nore challenging for themto hedge.

M5. TAYLOR: | think that's it for AVS. Thank
you.

M5. HANCOCK: Your Honor, we have no further
guestions. W would nove to admt Exhibit 247.

THE COURT: |Is there any objection to the
adm ssion into Exhibit 2477

There is none. Exhibit 247 is admtted into
evi dence.

(Exhi bit Nunmber 247 was received into

evi dence.)
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VB.

Your
Covi ngt on.

THE
pl ease.

THE

HANCOCK:  Thank you.

Honor, at this tinme we would call Calvin

COURT: Would you state and spell your nane,

WTNESS: Yes, ma'am Calvin, C A-L-V-1-N,

Covington, GO V-I-NGT-ON.

THE

COURT: Now, adjust that m crophone so that

it's going to be confortable for you. You're a tall man.

THE
THE
THE
THE
proceedi ng?
THE
THE
THE
THE
IVS.

Havi

and

WTNESS: |Is this okay?

COURT: That's perfect.

WTNESS: Al right. Thank you.

COURT: Have you testified previously in this

W TNESS: Yes, nmm'am
COURT: Al right. You renmain sworn.
W TNESS: Yes, nm'am
COURT: You may proceed.
HANCOCK:  Thank you, your Honor.
CALVI N COVI NGTON,
ng been previously sworn, was exam ned
testified as fol |l ows:
DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q M.
preparation
A Yes,
VB.

Covington, did you prepare Exhibit NMPF-34 in
for your testinony today?

m'am | did.

HANCOCK:  And, your Honor, | believe we're to
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Exhibit 248. If we could mark that as the next exhibit
nunber ?
THE COURT: It will be so done.
(Exhi bit Nunber 248 was marked for
i dentification.)
BY MS. HANCOCK:
Q M. Covington, would you proceed with your
statenment, please?
A. Thank you.

2023

On the first page of ny exhibit, 1'"mgoing to skip

over part of that because it's the sane verbi age of

previ ous testinony.

But I will start out, this testinony is presented

in support of Proposal 13, restore the original Federal

Order ReformC ass | skimmlk nover as proposed by

National M|k Producers Federation. And this testinony is

presented on behal f of Southeast M1k, Incorporated, a
| ongti me menber of NWPF.

" mgoing to skip over the next couple of
par agraphs, but conme down to clarify a question from ny

previous testinony.

As of June 30, 2023, SM's nenbership consists of
114 dairy farnmer nmenbers who own and operate 119 Grade A

dairy farns. SM estimtes 93 of these nenbers neet the

Regul atory Flexibility Act's definition of a Small
Busi ness.
My testinony will focus on the chall enges

resulting fromthe use of the average-of versus the
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hi gher-of in calculating the Class | nover skimmlk price
for dairy farmers marketing m | k under the Appal achi an,
Fl ori da, and Sout heast Federal M Ik Marketing O ders.

| mpl emented in May 2019, the average-of has
| onered revenue to dairy farmers conpared to using the
hi gher-of to calculate the Cass | nmover skimmlk val ue.
The revenue | oss occurs when the difference between the
Advanced Class Ill skimand Cass IV skimmlk price
exceeds $1.48 per hundredwei ght.

From May 2019 t hrough June 2023 t he average- of
decreased revenue to the three Sout heastern Federal Mk
Mar keti ng Order produci ng pools by $192,371,500. And I
had this there in Table 1. This revenue decline was a
direct result of calculating the Class | nover skimmlKk
price using the average-of versus the higher-of.

The use of the average-of has decreased revenue to
Federal M|k Marketing Order pools, including the
Appal achi an, Florida, and Sout heast Federal M|k Marketing
O ders. This, in turn, has |owered the blend or uniform
mlk price.

As shown in Table 1, and using data from May 2019
to June 2023, the Appal achian Federal M|k Marketing
Order's blend price was reduced by $0.38 per
hundr edwei ght; the Florida Federal M|k Marketing Order's
bl end price was reduced by $0.41 per hundredwei ght; and
t he Sout heast Federal M|k Marketing Order's blend price
was reduced by $0.36 per hundredweight. This is a

significant and unexpected reduction in dairy farmer
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revenue froma mlk price fornmula change that was intended
to be revenue neutral.

Dairy farnmers in these three Federal MKk
Mar keting Orders appreciate their fell ow taxpayers
providing partial reinbursenent of the |oss through the
Pandem ¢ Market Vol atility Assistance Program However,

t he revenue should have conme directly from Federal M|k
Marketing Order pricing provisions and the marketpl ace as
the Federal M|k Marketing Order systemis intended.

| f the higher-of pricing remained in place, these
I nconsi stenci es woul d not have occurred. Taxpayers should
not be required to cover the | osses. The Pandem c Market
Vol atility Assistance Programwas a one-tinme program It
will not be around in the comng years to save dairy
farmers fromthe unintended | ower pricing that occurs by
usi ng the average-of pricing nechani sm

The negative financial inpact of the average- of
was not limted to just a few nonths. During the 50-nonth
period from May 2019 to June 2023, the average-of |owered
the Class | nover skimmlk price in 27 nonths, conpared
to what woul d have been paid had the higher-of price been
utilized.

The average-of was | ower than the higher-of
two-nonths in 2019, eight nonths in 2020, six nonths in
2021, nine nonths in 2022, and two nonths in 2023, as of
June. The average-of |owered revenue to dairy farners
before and after the coronavirus pandem c.

The negative financial inpact of the average- of
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was not solely due to the Class Il skimnover over $1.48
hundr edwei ght hi gher than the Cass IV skimnover. [t was
al so due to the Cass |V skimnover, $1.48 per

hundr edwei ght hi gher than the Cass Ill skimnover.

M5. TAYLOR: M. Covington? Could you sl ow down
just a bit?

THE W TNESS: Yes, nm'am

M5. TAYLOR:  Thank you.

THE W TNESS: Thank you

From May 2019 to June 2023, the negative financial
I npact occurred in 16 nonths due to the Class Ill skim
m | k val ue exceeding Class |V by over $1.48 per
hundredwei ght in 11 nonths when C ass |V exceeded
Class Il by $1.48 per hundredwei ght.

More recently, both the June and July 2023 C ass |
novers are | ower due to the use of the average-of
cal cul ati on conpared to the higher-of calculation. The
July 2023 Cass | nover skimmlk price was announced at
$7.88 per hundredwei ght. Using the higher-of, the July
Class | nover skimmlk value would be $8.94 per
hundr edwei ght, $1. 06 per hundredwei ght hi gher than the
actual price.

Wrse yet, the average-of |owered revenue to dairy
farmers at a tine when dairy farnmer margins are extrenely
low. The July gross margin cal cul ated under USDA' s Dairy
Mar gi n Coverage Programwas only $3.52 per hundredwei ght.
This is $6.40 per hundredwei ght lower than the margin in

July of last year, and up to that time, it was the | owest
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margin in the history of the program The average- of
calculation is reducing dairy farmer mlk prices during a
financially challenging tinme for dairy farmners.

Further, the average-of calculation plus $0.74 per
hundredwei ght limts any recovery of |osses when there's
wi de variation between the Advanced Class IIl and |V skim
prices. The average-of can only exceed the higher-of by
$0. 74 per hundr edwei ght .

On the other hand, there's no cap on how much the
average-of can fall below the higher-of. In
Decenber 2020, the average-of was $5.19 per hundredwei ght
| ower conpared to the higher-of calculation. In
Cct ober OF 2022, the Class | nover skimvalue was $2.08
per hundredwei ght | ower than the hi gher-of calculation.
The average-of inadvertently and unnecessarily places nore
risk on dairy farnmers, and the downside risk is greater
t han the upside ri sk.

To date, the largest Federal M1k Marketing
Order -- reduction in Federal M1k Marketing O der
revenue --

THE COURT: Wbuld you just start that paragraph
agai n, please?

THE W TNESS: Yes, ma'am

To date, the largest reduction in Federal M1k
Mar keting Order revenue resulting fromthe average-of was
i n cal endar year 2020. The Appal achi an Federal M1k
Marketing Order blend price was reduced by $1.28 per
hundr edwei ght; the Florida Federal M|k Marketing O der
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bl end price was | owered by $1.37 per hundredwei ght; and
t he Sout heast Federal M Ik Marketing Order blend price was
$1.16 per hundredweight lower. At the tinme, dairy farnmers
were not assured they woul d receive any rei nbursenent for
the | osses sustained due to the blend price reduction.
Such a large reduction in blend price was the tipping
point for some dairy farners to exit the dairy farm ng
busi ness. Such farmexits further reduced the mlk supply
in an already mlk deficit marketing area.

Granted, a partial reinbursenent was received for
2020 | osses. However, it was not until 2021 and 2022
before partial |oss paynents were received, |long after the
time when dairy farners had to pay their bills. This was
a one-tinme renmedy, and there's no guarantee of a future
such renedy if this occurs again.

The Appal achi an, Florida, and Sout heast Feder al
M|k Marketing Orders do not have an adequate supply of
farmm |l k year round to neet consunmer fluid mlk demand.
Suppl enental mlk is purchased outside the three orders to
neet demand. The average-of calculation resulting in
| oner blend prices makes attracting supplenental mlk nore
chal | engi ng.

The three Sout heastern Federal M|k Marketing
Orders have the highest Class | utilization anong all
Federal M|k Marketing Orders. |In 2022, the three
Sout heastern Federal MIk Marketing Orders conbined for a
Class | utilization of 73.7% conpared to 23.1%for the
ot her eight Federal MIk Marketing Orders. The higher
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Class | utilization results in higher blend prices in the
t hree Sout heastern Federal M Ik Marketing Orders than for
all other Federal M|k Marketing Orders. A higher blend
price hel ps procure needed supplenental mlk to neet fluid
demand.

Due to the higher Class | utilization and the
i ncorporation of the average-of, the three Sout heastern
Federal M|k Marketing Orders experienced a | arger
reduction in blend prices conpared to the other Federal
MIk Marketing Orders. This narrows the difference in
bl end prices between the Sout heastern Federal Mk
Mar keting Orders and the ot her Federal M|k Marketing
Orders, including those which have historically been a
source of supplemental mlk. It requires nore noney
beyond Federal M Ik Marketing Order blend prices to
attract the supplenental ml|k needed to neet fluid demand.
Dairy farmers, through their cooperatives, purchase nost
of the supplenental mlk needed in the Appal achi an,
Fl ori da, and Sout heast Federal M Ik Marketing O ders,
whi ch reduces dairy farnmers m | k checks.

Al t hough ny testinony focuses on the Sout heastern
Federal M|k Marketing Orders, the average-of creates
chall enges for all Class | handlers and all Federal Mk
Marketing Orders. M1k handl ers conpete for the sane m |k
for different uses.

As the Secretary of Agriculture pointed out in the
2000 Federal Order Reformdecision, the Class | price

shoul d exceed Class IIl and IV prices. This is to ensure
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an adequate supply of mlk for fluid use. This is a
primary reason why hi gher-of was inplenented back in 2000.

The Secretary of Agriculture understood what woul d
happen by using an average-of the manufacturing mlk
prices versus the highest manufacturing mlk price in
establishing the Cass | price. The 2000 reform Fi nal
Deci si on enphasi zed that using an average-of manufacturing
mlk prices to establish a Class | price nmakes it nore
difficult for Class | handlers to procure mlk fromplants
wi th a higher val ue manufactured product.

The Secretary further pointed out the use of THE
hi gher-of in the Cass | fornmula nakes it nore difficult
for mlk needed for Class | to remain at manufacturing
plants. Using an average-of two mlk classes, IIl and |V,
results in occasional difficulties for those supplying the
fluid mlk market to conpete with those supplying the
manufacturing mlk market. The Class | price established
by using the average-of approach may not be high enough to
attract mlk for fluid use.

Federal M Ik Marketing Orders need to heed the
2000 Federal Order Reformdecision and its rational e and
return to the higher-of in calculating the Cdass | nover.

Federal M|k Marketing Orders have two prinmary
pur poses as contained in the Agricultural Mrketing
Agreenment Act of 1937: One, maintain orderly marketing
conditions; and two, protect the interest of the consuner
by ensuring an adequate supply of mlk for fluid

consunpti on.
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Usi ng the average-of versus the higher-of nmakes it
nore difficult for Federal M|k Marketing Orders to neet
t hose two purposes. Previous w tnesses have testified how
t he average-of creates the opportunity for depooling, thus
| eading to disorderly marketing conditions.

O her hearing proposals related to the O ass |
nmover skimm |k price include an adjuster added to the
advanced or announced Cass IIl and/or IV skimmlKk
prices. SM appreciates the submtters of these other
proposal s recogni zing the challenge with the current
aver age-of nethod and wanting to nmake a correction.

However, these other proposals call for revenue
| osses to dairy farners resulting fromthe average-of paid
back to dairy farnmers after the fact. Being paid after
the fact creates challenges for dairy farners.

Cenerally dairy farnmers nust pay their |abor cost
bi weekly. Mst other expenses are paid nonthly or upon
recei pt of the product purchased. Dairy farners need the
revenue frommlk sales now, not after the bills are past
due.

Adjusting the Class | nover in later nonths to
conpensate for losses resulting fromusing an average- of
creates challenges. Dairy farnmers may not be conpensated
at all or not equitably conpensated. Dairy farners nay
have exited the business before receiving the adjustnent.

I n sonme cases, the dollar difference between the
aver age-of and hi gher-of may be the determ ning factor in

their mlking cows or not. The mlk volunme of sonme dairy
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farmers may be nore or |ess when the adjustnent shows up
in their mlk check, conpared to the volune produced when
t he |1 oss occurr ed.

Providing dairy farmers with the proper economc
signal is vitally inportant. Mking the adjustnent after
the fact could occur at a tinme when mlk supply greatly
exceeds m |l k demand. The economc signal at the tinme the
adjustnent is paid may need to be to produce |ess mlKk.
However, the adjuster added to the Cass | nover may be
providing a different economc signal. On the other hand,
at the tinme when the spread between the Advanced C ass |1
and IV skimvalues is large could be a tine when mlk was
needed. The average-of can fail to provide the proper
econom ¢ signal .

It is good to see other dairy organizations
recogni zing the challenges in the current average- of
met hod and their desire to correct it. However, the other
proposal s cannot inprove on the higher-of as the nethod to
calculate the Cass | nover skimmlk price.

In summary, the average-of has | owered dairy
farmer revenue conpared to the higher-of. The economc
| oss has been greater in Federal M|k Marketing Orders
wi th an adequate supply of farmm |k needed for fluid mlk
consunpti on.

THE COURT: Wbuld you re-read that |ast sentence,
pl ease?

THE W TNESS: Yes, nmm' am

The econonic | oss has been greater in Federal M1k
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Mar keti ng Orders w thout an adequate supply of farmmlk
needed for fluid mlk consunption.

Sout heast M 1k, Incorporated, expresses its
appreciation to the Secretary of Agriculture and the Dairy
Division for holding this hearing. W strongly encourage
the Secretary to recommend the adoption of Proposal 13 --

Now, you see | have Proposal 3. | failed to
update it fromthe original proposal nunbers, so it needs
to be alin front of that 3.

-- return to the higher-of in calculating the
Class | nover. This is needed to pronote orderly
marketing of mlk and hel p ensure consuners have an
adequat e supply of fluid mlk for consunption.

That's the end of ny testinony.

BY MS. HANCOCK:

Q Thank you, M. Covington

Were you involved at the tinme that average- of
was -- was i npl enment ed?

A. | was involved in the dairy industry, but | was
not involved in putting that together.

Q Ckay. Well, tell nme how you were involved in the
dairy industry at that tine.

A Vell, | retired fromfull-tinme work at Sout heast
M1k, but -- but since then, when |I retired in 2010, |
remai ned connected wi th Sout heast M Ik, advised them on
various issues. And also, | have done sone consulting
wor k for other dairy organizations, and done a fair anount

of speaking at various dairy organizations.
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Q And what -- what is it that you understood was
intended to occur at that tine?

A. Ckay. Well, when that took place, you know,
again, it was a part of that 2018 FarmBill, and, again,
it went inin May of 2019. And the first questions |
recei ved about it was probably when |I was speaki ng down at
the Georgia M|k Producers annual neeting. | got severa
guestions there about it.

And what mny response was to those dairy farners,
and also to other dairy farners, | was very glad to see,
finally, the dairy processors |obby and dairy producers
com ng together to support a change in Federal MKk
Marketing Orders. | hoped that m ght be sonething good
that would carry on, both processors and producers worKking
together. And then | -- | knew people who had the
developed it, and | told them!| think |I have confidence in
t hose people, that they designed the programwhere it was
to be revenue neutral.

However, and | have said this many tines, |I'm
al ways very | eery when Congress gets involved in
| egi slating or changi ng Federal Order provisions. To ne,
Federal Order provisions needed to be changed in hearings
like this where they can be properly vetted. Everybody
can put in their own $0.02, you m ght say.

And this one, in ny opinion, was done pretty
quickly. And -- and, again, I'mnot trying to fault
anybody, but, again, it was done through | egislation, not

t hrough a process like this.
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But | says, if you read the |legislation, you know,
it has a two-year clause in there. So that tells ne,
well, let it work for two years, and then it says in
there, if it doesn't work in tw years, then we can cone
to a hearing to change it.

Q And in your observations, and as you testified
today, what is it that you -- that you believe that it was
trying to acconplish at the tinme average-of was
i npl enent ed?

A Wel |, again, you know, | had -- | wasn't involved
init, sol got alot of information just by reading it.

It was trying to encourage fluid -- or nake it easier for
fluid mlk processors or buyers of packaged mlk to be
able to use the futures contract and to help them-- and
the -- use the futures contract in hedging their C ass |
mlk price, and hopefully, maybe help to sell nore fluid
mlk. | mean, that was what | could read as | quizzed
peopl e what the purpose of it was.

Q I n your observations since that inplenentation, do
you believe that it's been able to acconplish those goal s?

A Wel |, again, we have heard previous people
testify, right before ne were two cooperatives that have
fluid mlk plants, and, again, their response was they
were using it very -- using hedging very little or none at
all on mlk.

It's been a year now since | had regul ar contact
with the fluid mlk custonmers of Southeast MIk, but at

that tinme, you know, in conversations with them they had
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no interest.
And then knowing | m ght be asked a question here
at this hearing, | asked the people now who are at

Sout heast M Ik who are having regular contact with

Sout heast MIk's fluid custoners, and still again, there's
been -- there's been no interest.
Q And this has been after four years of tinme within

which, if there was going to be sone hedging activity that
coul d be conducted, it could have occurred at any point in
time?

A. Wll, like | say, it's been four years.

Q Ckay. And of all of the proposals that Nationa
MIk is putting forth at this hearing, what do you believe
that the dairy farners are nost passionate or concerned
about ?

A Well, | have been working for dairy farners for
about 50 years now, and when you work with dairy farners
that long, and attend a | ot of dairy farner neetings, get
to know a lot of dairy farnms, you hear dairy farners
voi cing or vetting to you.

And there's been a | ot of vetting done to ne
over -- over the years about so many different dairy
policies issues, or this, that, and the other. But I'd
say this issue of higher-of, whether | have been talking
with dairy farnmers in Florida, talking with dairy farners
in Okl ahoma, M ssouri, Kansas, Wsconsin, wherever, this
hi gher-of has just really been at the top of the |ist.

This has sort of got themnore riled up than any ot her
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ones | can think of for a long tine.

Q And in 2021, we heard sone testinony when
Dr. Vitaliano was on the stand, in February of 2021
National M1k had -- had nade sone suggesti ons about using
average-of wth sonme kind of truing up at a |l ater date
that would put farnmers in a simlar position than if they
had just gone back to higher-of.

Do you -- what do you think about whether that is
a viable proposal as an alternative to the higher-of being
i npl emented as National M|k has sponsored it?

A. Well, | give themcredit for trying to correct it,
and | even give people who put the other proposals with
sone kind of adjuster of trying to correct it. But | can
tell you just based upon the feedback | received from
dairy farners, they are -- they want the hi gher-of back.
That's the one they are confortable wth.

By nature, dairy farners are very cooperative. By
nature, dairy farnmers are willing to give nost anything a
chance. And so they gave this a chance, but it's got them
in the pocketbook. It's hurt themin the pocketbook, and
so they are very suspicious of anything other than going
back to the higher-of.

Q Ckay.

M5. HANCOCK: Your Honor, at this tine we would
make M. Covington available for cross-exam nati on.
CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic Edge Dairy Farm Cooperati ve.

TALTY COURT REPORTERS, INC. 5157
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Cal vin, how are you?
A. Fine. Thank you.
Q Just a few questi ons.
Is it correct to state that there are no
over-order prem uns in Southeast today?
A No.
Q What woul d be the typical |evel of over-order

premuns paid by retailers for Class | mlKk?

A. Retail ers do not pay an over-order prem umon raw
mlk.
Q | apologize, for Class | mlk that retailers buy

frombottlers, do they pay --

A. They are -- there are over-order premuns in the
Sout heast .
And | guess I'mgoing to have to ask -- generally,

"' munder confidentiality agreenents with the cooperatives
| represent on those -- as established in those over-order
prem uns, because it's part of nmarketing agreenents that
we have with the various fluid processors. |'d prefer not
giving that since it's proprietary and confidenti al
i nformation, but there are over-order prem uns.

Let nme back up. Southeast -- | can't speak for
ot her cooperatives. Southeast M|k does charge over-order
prem uns.

Q And | certainly wouldn't want you to break any

contracts. | didn't nmean to ask you for that purpose.

But would it be fair to say that over-order

prem uns had a downward trend in recent years in
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Sout heast ?

A Yes, that's correct.

Q And if there were -- and if they are on the way
down, then that limts how nuch bottlers in the Southeast
can afford to pay when they attract m |k from ot her

regions; is that fair to say?

A. | "' m going back up just a mnute, if you don't
m nd.

Q Sure. Sure.

A |"mgoing to go back to the downward trend.

Q Yep

A Yes. There was a downward trend in over-order

premuns in the Southeast, for particular Florida. But
over the |last year, 18 nonths, or maybe 24 nonths, there's
been a trend com ng back up of over-order prem uns.

Now, they are still not the level that | think
they need to be to adequately conpensate cooperatives for
the services they are provided, but the trend went down
and is now starting to come back up. | hope it continues,
but we don't know for sure.

Q So how much can you share about what's driving the
reversal in trend in over-order prem uns?

A. Cooperatives started working together. \Wen it
conmes to over-order prem uns, cooperatives are their own
wor st enem es.

Q Yeah. So have there been any unfilled orders by
retailers calling their cooperatives asking for fluid mlk

products and cooperatives saying, we just can't deliver
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because we cannot source ml| k? Has there been any such
peri ods, prolonged periods, | guess, other than the first,
maybe, six weeks of the | ockdown where everythi ng went
hayw re?

A. | could tell you -- and you have got both --
you' re tal king about processors and retailers and
cooperatives. | can tell you there have been several --
because dairy farnmers have taken pictures. There's been
several instances over the |ast couple of years in the
Sout heast where sone grocery store shel ves have not had
fluid mlk on them or very little.

| can tell you that the grocery store closest to
my farmwhere | stop and get ny mlk, there's been nore
t han one occasi on when | have gone in there and the only
t hing has been just a gallon or two of skimmlK.

And, again, | don't know whether that was the
retailer or the processor. | do know there's been sone --
you know, as you can -- processor cases where there's been
sone consolidation of processors in the Southeast.

| do know | ast year when school started, it was a
chal l enge to make sure that schools could get mlk, a |ot
of it just because of the distance involved. | know our
cooperative had to get involved with one of the plants
that we provide, find themadditional mlk so he could
work with sone distributors that supply the schools.

Again, nothing intentional is done, because, you
know, we're in the business to sell mlk, and farners

m | king cows, and you know, we need to get it out there.
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But | think there's been a variety of factors.

| can tell you that Southeast MIk, in the past,
has sold fluid mlk to other cooperatives in order to help
them neet their demand. But over the past year, Southeast
M| k has backed out of sone of those agreenents because it
just didn't have the mlk it needed to serve its own
cust oners.

What' s happening in the Southeast, and, again, you
know, you were down there with ne at Georgia, and you
heard fromthose farnmers. W keep losing dairy farners,
so the distance we have to conme out to get mlk just keeps
getting further and, you know, greater m|l es.

Q So the reason |'m asking about the unfilled orders
or the over-order prem uns, is because it seens to ne --
pl ease correct nme if |I'mreasoning inappropriately -- it
seens to ne that if the average-of introduced chall enges
in sourcing mlk fromother regions, then it would have
mani f ested that such chall enges woul d manifest either in
formof unfilled orders or sonme form of charging custoners
above and beyond what normally they woul d be charged based
on where the Class | price is.

Wuld that be a fair reasoni ng?

A. Well, | think you m ght have answered your own
guestion right -- right -- right there, Doctor.

As | told you, in the Southeast, you know,
prem uns nove down, but over the |ast couple years or so,
have been comi ng back up. And it was -- again, it was --

and cooperatives have to work together to have successf ul
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over-order premuns. You got to work together, use a
comon marketing agency in order to make it work. |If not,
you are going to have unequal raw product cost anong the
processors.

So | think you sort of answered your question
there, where mlk prices got so low. Again, you see
what - -

Q Sur e.

A. -- the average-of, how much it lowered it. It
finally got the attention of cooperatives, managenent, and
cooperative | eaders, hey, we better get back in the room
and try to work this thing out if we are going to try to
keep what dairy farners we have.

Q So if I've answered ny own question, haven't they
sol ved their own problenf

A It's still a ways to go. Because when | first
went to work for Southeast MIk, | know dairy farmers got
me in the roomand says, Calvin, you got to push the
envel ope when it cones to getting higher over-order
prem um

And, again, | think all cooperative managers down
t here, cooperative |eaders, are trying to push the
envel ope. And | was -- when | was back as CEO a year ago,
| was involved in having discussions of trying to even up
it nore.

But the feedback |I got fromthe custoners of
Sout heast M|k is, okay, we'll do sonme, but we're stil

concerned. Qur biggest concern is, we want to nake sure
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that what | pay for mlk is the sanme thing that guy over
there is paying for mlk. And there's still a |ot of
hesi tancy, and that's what's held back bringing them up
any further.

Q Ckay. | hear you. Thank you for answering that.

As you think about the 2017, 2018 deal between

National MIlk and | DFA, would it be fair, would you agree
with the statenent that the original sin, so to speak, of
that deal is that it did not have a nechanismto get back
fast to revenue neutrality?

A. Well, | wouldn't call it a sin. M definition of
sinis probably a little bit different than that.

Q Here you depool, you don't go to hell, so that --

A. Ckay. | think -- and, again, you know, the two
peopl e involved in putting that together, one of them used

to work for nme for several years, and the other one's a

good friend of mne. | think they went at it with their
best intentions. Their best intentions. And | -- and it
just didn't work. | nean, they're -- based upon the

nunbers in ny testinony, it's cost dairy farners noney.
Now, | have to give -- you know, one of the
hardest things to do if you put so nuch effort in a
programand then it doesn't work, is to admt you were
wong. And so | have to give sone credit to National M1k
of comng up with this proposal
Q What do you think of the IDFA s proposal that
woul d floor the nover to $0.74? So it can be higher, but
not | ower than $0. 74.
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Is it fair to state that over the long run -- and,
you know, we can |eave aside -- | would not dispute that
sone people will go out of business, etcetera -- but is it

fair to say that the over the long run that woul d increase
the price received over the higher-of?

A. | don't know. And, again, we are going to hear
testi nony about that probably |ater today or tonorrow
or -- or the next -- or the next day. | nean, we just
don't know what's going to happen.

But | -- | guess, I'mjust going to go back. | am
a firmbeliever in the higher-of. Even if we set aside
t he noney issue, | go back to the purposes of Federal MIKk
Mar keting Orders as | have outlined.

And if we go back in history, even back when --
back in the 1930s when we had |icenses and the Federal
M1k Marketing Orders were just starting, and cooperatives
were working together in the New York City area trying to
organi ze, if you go back and read that history up to now,
when it cones to establishing the Class | price, we have
got a history of taking the highest manufacturing price
and going fromthere. And, again, even setting aside what
it's done noney-wise to dairy farnmers, you know, | go back
to that.

If we want to fulfill the purpose of Federal Mk
Marketing Order to serve that Cass | market, we need to
start with the highest manufacturing price, just like |
quoted the Secretary of Agriculture in the 2000 deci sion,

and go fromthere.
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Q | f you would i ndul ge ne and engage in a thought
experinent. And | understand that you are not authorized
to speak on behalf of an organization, if you are wlling
to share your opinion.

Let's say that | DFA were to cone -- and |' m not
saying this, I'mnot obviously speaking on their behalf --
let's say they were to cone and say, let's go with the
hi gher-of, but with a floor -- and 1'mgoing to offer a
ridicul ous nunber just to prove a point -- let's go with a
fl oor of $3 per hundredwei ght.

How woul d you assess that proposal ?

A. | can't speak for any other than Sout heast M| K.
But, personally, just because what | answered to you
earlier, | would say no. You know, there's just sonething
about pulling nunbers out of air. | think a nunber,
what ever nunber you use, needs to be based upon good,
sound economi CS.

And, again, | go back of what we have used for --
for so many years in the Federal Order system you know,
start with the manufacturing price and go fromthere.

Q Wuld you be willing to go on the record that you

woul d al so reject the proposal with a floor of $6 per

hundr edwei ght? |'m goi ng sonewhere with this.
A. Again, | just have an issue of, you know, picking
a nunber, you know, w thout being -- you know, with
sound -- sound economcs on it.
Q Ckay.
A. And, again, | just -- | go back to -- to using the
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hi gher-of. And | nean, we have done pretty good for,

what, 65 -- well, excuse ne, really didn't get going until
1962 when everything converted over from econom c formulas
to conpetitive prices, the manufacturing and the MV and so
forth, of taking the highest manufacturing price and going
fromthere.

Q So where I"'mgoing with the $3 and $6 is it seens
to ne that in addition to fulfilling the basic functions
of Federal Orders, the point that you were referring to,
it seens to ne that the original design flaw of 2018 is
not just the speed of convergence to revenue neutrality,
it's also |lack of conpensation for the asymetric risk.

Wul d you agree with that?

A. | had it in ny testinony, you know, dairy farnmers
took all the downside risk.

Q Right. Right.

So in other words, if there should be ever a
consensus on higher-of, there -- an essential part of that
woul d have to include a conpensation for asymetric risk?

A Again, |'mnot proposing that. You know, maybe
there m ght be a proposal on that later on. But, again,
|"'m-- | go back, I"'ma firmbeliever in the higher-of.

DR. BQZIC. No further questions. Thank you,
Cal vi n.

THE W TNESS: Unh- huh.

CROSS- EXAM NATI ON
BY MS. VULIN:
Q Good afternoon, M. Covington
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A. Good afternoon, ma' am
Q "' mgoing to ask about Exhibit 241. So I'm
wondering -- | forgot to give a heads-up in advance that |

woul d need a copy of that, so if you wll give ne just a
nmonent .
THE COURT: And state your nanme for the record.
M5. VULIN. Ashley Vulin with the MIk |Innovation
G oup.
May | approach?
THE COURT: You nay.
BY Ms. VULIN:

Q This is Exhibit 241. I1t's a PowerPoi nt that
Ms. Dorland put on on Friday. Wre you able to listen
in -- or Wdnesday of |ast week. Wre you able to |isten
in on her testinony?

A | probably heard five or ten mnutes of it.

Q Ckay. |If you could go, please, to page 11 of this
Power Poi nt. She has sone bar charts here that track
proposal performance and doll ars per hundredwei ght.

Do you see that?
Are you tal king about these |ines here?

Yes.

> O >

| see them
Q And based on ny review of those, it |ooks I|ike,
ot her than 2020, M G s Proposal 15 would generate nore
nmoney than NMPF' s Proposal 13.
And so ny question is, if that's the case, why is
NMPF not supporting MG s Proposal 157

TALTY COURT REPORTERS, INC. 5167
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. |"'mnot famliar with these calculations. Before
| would want to answer that question, |I'm always sonetines
| eery of other people's calculations, and so | -- | would

like to study this before | would answer that question.

Q So these cane from NWF' s expert. And so I'lIl ask
just for purposes of this question, if you could assune
for me, assune that in 2019, 2021, 2022, and the first
hal f of 2023, that MG s Proposal 15 woul d have generated
nore revenue than NWPF s Proposal 13.

Wul d that change the proposal you think should be
I npl enent ed?
A. Agai n, |'m here supporting higher-of, representing
Sout heast M |k, and we support the National M Ik proposal.
| haven't done this kind of analysis. | would
have to look at it and do ny owmn -- and see if these -- if
| felt these nunmbers were correct.
But, again, here |I'm supporting the higher-of,
goi ng back to the higher-of.

Q Have you done your own anal ysis of what kind of
revenue the higher-of proposal would generate as opposed
to MG 's Proposal 157

A. No, | have not.

Q You said that the higher-of is one of the nost
enotional issues at this hearing for farnmers, correct?

A No.

Ch, | thought | had heard you say that.

Q
A | did not use the word enotional .
Q Ch, I"'msorry. | didn't nmean to m sstate your
TALTY COURT REPORTERS, INC. 5168

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

t esti nony.

Can you tell me -- or was it the nost inportant?
What are -- you had nentioned talking with farners and
having them feel very strongly about this. And | just
want to get at, what about the higher-of, if it's not
generating nore revenue, what about that calculation is so

inportant to dairy farnmers?

A. As | said in answer to previous questions, dairy
farmers are very -- by nature, very cooperative. They
are -- they are willing to work with other -- anybody to

try to help sell nore mlKk

And, again, when the average-of that the dairy
processor | obby, the National M|k Producers cane together
and put together, again, they felt good about it here.
And it's producers and processors willing to work
together, and they took at face value that it was going to
be good for everybody, that it was going to be revenue
neutral .

And as tinme has showed -- and, again, you know, |
had the nunbers here in ny testinony -- it's hit themin
t he pocketbook, and it's sonething they can see right
upfront. Especially dairy farmers where | represent where
it's a high dass | market, it's hit them nore than other
parts of the country. | nean, it's -- it's -- we are
tal ki ng about 100 -- $92 million.

So they are very hesitant of deviating anything
fromthe higher-of, and about sonebody pulling nunbers or

pul l ing a nunmber out, hey, we went with it one tine, let's
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go back to sonething that we know and we're confortable
with. And plus, it hel ps neet the purpose of the Federal
M| k Marketing O der.

Again, as | answered to -- to the doctor's
guestions, if we go back in history of regulated mlk
pricing, or back when cooperatives were trying to organize
together in New York City working with m |k dealers and so
forth back then, it started with the highest manufacturing
price and building fromthere to arrive at the C ass |
price.

And, again, the Federal M|k Marketing O der
system adopted that after it went away from econonic
formulas with a -- with the M nnesota-Wsconsin in 1962.
And it fits in with what the purposes -- one of the
pur poses of Federal M1k Marketing Orders, is to ensure
t hat consuners have an adequate supply of fluid mlk for
dri nki ng.

Q But the current higher-of, not the current, but
the prior version that we're tal king about here, wasn't
adopted until Federal Order Reform correct?

A Well, prior to the Federal Order Reform we just

had -- you know, we had Cass Ill, and one tine in there
we had Ill1A | can't renenber all the years. But the one
we have right nowwth Il and IV of, the higher-of,

because we had two distinct classes, was adopted in
January 1 of 2000.
Q But the version that was in place then was adopted

when end product pricing fornulas cane into effect after
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Federal Order Reform correct?

A. The current version that we use right now, the
hi gher-of, it -- and when we put in the extra class,
Cass Ill and IV, the way we determ ne the Cass | nover

now, as of Federal Order Reform that started January 1 of
2000, was the higher-of the Advanced Class IIl or IV skim
pri ces.

Q And the purpose of the base Cass | skimprice
formula is to further the goals of the FMMXs as enunerat ed
by statute through -- by Congress and by USDA in
regul ati on, correct?

A No.

Q What do you believe the purpose of the base
Cass | skimformula is?

A. To establish the Class | price.

Q And do you --

A It's a --

Q And do you agree that the purpose of establishing
the Class | price is to further the goals of FMM3s, which
is to ensure a sufficient supply of fluid mlk for C ass |
use?

A. The -- the Federal M|k Marketing Orders, as | had
in ny testinony, has two primary goals. It's to pronote
orderly marketing of m |k and hel p ensure that the
consuners have adequate supply of fresh fluid mlk for
dri nki ng.

The classified pricing systemthat we have now,

the Class | differentials, all the provisions of Federal
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M1k Marketing Orders, we better hope so, that all of them
wor k together to carry out those two purposes. Because if
they all don't work together to carry out those two

pur poses, we're violating the Agricultural Mrketing
Agreenment Act of 1937.

In fact, when | read the decisions that these
people sitting over here have witten in the past, they
make sure that it conplies with that Act. If it's not, it
is illegal.

Q And you nentioned earlier that the two-year clause

that's in the statute that established the higher-of -- or
excuse nme -- that established the average-of currently in
pl ace.

Do you recall that?

A. | responded to that in the question, yes.

Q So the two-year clause, then, required that the
aver age-of be reconsidered in two years; is that right?

A No.

Q What did it require?

A. | don't have the exact |anguage in front of nme, so
|"mgoing to have to paraphrase what it says. But it says
to be in place for tw years, and after two years you can
go through the order systemto change it.

Q And so you agree that even within the statute
aut hori zing the use of the average-of, there was an idea
that it would be reconsidered as near as two years from
t hen?

A. | don't know.
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Q Based on that | anguage?
A. Based upon -- based on your question, | don't
know. | don't know. | could give you ny opinion of what

| thought it was, but | don't know what the authors of
t hat |egislation.
Q Well, that's a big question certainly, right?
But what is your opinion of what the two-year
cl ause neant?

A. My opinion was, just |like | have, you know, stated
earlier, that was put in there that there m ght have been
sone reservation, sone reservation, hey, let's give this
thing two years and see if it works. |If it doesn't work,
we have a clause in here where we have a net hod where we
can go and see about changing it.

Q And you woul d agree that that likely built in sone
uncertainty as to whether or not the average-of would be
remaining in place long-term correct?

A. Coul d you repeat that again? | |ost you there
about hal fway through.

Q The two-year clause that you said indicated that
per haps everyone in two years should cone and reconsi der
if this is the right approach built in uncertainty in the
i ndustry regardi ng whether or not the average-of was going
to remain in place | ong-ternf

A What you said at the beginning is not how I
answer ed your previous question.

Q |"mnot trying to msstate your answer. So wl|l

you clarify that for me and then answer the question |
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pl aced?

A. As | understand -- and this is ny opinion. |
haven't interviewed people who wote that. But when |
read that, they put two years in there, said, hey, here's
two years it has to stay in, but after two years, if we
think it needs to change, here's the way we can go about
changing it.

Q And so you would agree with ne, then, that that
builds in sonme | evel of uncertainty as to whether or not
it wll remain in place after the two years? And by "it,"
| mean the average-of fornula.

A. | wouldn't agree to use the word uncertainty.

"1l go back to ny previous answers here to you. That was
put in there tolet it go for two years. Then if it
wasn't worked, there was a | anguage in that |egislation
said, hey, we could go through the Federal Order process
and make a change.

You used the word "uncertainty.” | don't know if
| would use the word uncertainty, but at least it gave a
method in there if it didn't work, | guess that's probably
the word I would use, hey, this is the way you can go back
and change it.

Q | have a coupl e of questions about SM.

Does SM operate any plants?

A No.

Q And how nmuch of SM's nenber mlk is marketed to
Class | fluid plants?

A. Al'l of Southeast MIk, Incorporated' s custoners
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are pool distributing plants. But because of bal anci ng,
there will be times of the year that mlIk would go to a
non- pool pl ant.
Q And you sai d Southeast MIk -- how does -- you
said all of Southeast MIk's mlk goes to a pool plant.
Do you nean all -- by that, do you nean Class |?
A. Now, that's not what | said.
Q So then that was ny question. So I'll ask again
just to nake sure we're on the sane page.
How nmuch of Southeast MIlk's nmenber mlk is
marketed to Class | fluid plants?
A. Al l of Southeast M1k, Incorporated' s custoners
are pool ed distributing plants.
Q Ckay.
A. Ckay? Because of bal ancing, holidays, those type

2023

of things, there's going to be a percent of that mlk that

will end up going to non-pool plants.

W try -- | can't -- | don't have the nunbers with

nme to give you an exact nunber, but it would be a snall

percent, because it costs a pile of noney if we can't go

to one of those pool distributing plants. But especially

at holidays, springtinme, especially around Menorial Day,

we're going to have to find sonewhere for that mlk to go

when we can't get it in the pool distributing plant. But

our market is to go to the pool distributing plants.

Q And you said that SM's nenbership consists of 114

dairy farnmer nenbers who own and operate 119 G ade A dairy

farns.
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Do you recall that?

A. It's in nmy witten testinony.

Q Does SM have any Grade B dairy farns that are

nmenber s?
A No, nma' am
Q Is it a requirenent that a dairy farmbe G ade A

in order to be a nenber of Southeast M| Kk?
A Yes, ma' am
Q How | ong has that been the case?
A Day one.
Q When was day one?
A. Sout heast M|k was formed of a nerger of

cooperatives, and its starting date was COctober 1,

And then all its predecessor cooperatives go back to the

| ate ' 50s when commercial dairying started in Florida.

And the best of ny remem -- and, again, it was started to

mar ket Gade A mlk. |In the best of ny nenory, and if

go back in history, |I don't think any of those other

cooperatives woul d have had a G ade B producer.
Q Why ?

A There was no need to. The cooperative was forned
to serve the fluid mlk markets in Florida. The only

cheese plants that you are going to -- well, there's one

on the farm but there's no to speak of conmerci al

plants in Florida.

Where you will find the nost cheese plants,
wll find -- you go down to Mam and you will find a

bunch of people nmaking cheese in their bathtubs, and that
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type of thing, and so forth, and they get caught pretty
regular. But just -- Floridais a fluid ml|k market.
Q | have heard of rumin the bathtub, but not
cheese.

You nention at the bottom of page 3 that certain
dairy farnmers have -- in the Southeast, have exited the
dairy industry due to | ow prices.

Is that true in other orders as well, to the
extent you know?

A If you | ook at the total dairy farnmer nunbers
that's published once a year by USDA, they list |icensed
dairy farns by nunbers. You can find that. It cones out

in January of every year by the National Agriculture
Statistic Service. And that nunber's been constantly
goi ng down.

Q s it worse in the Sout heast?

A It's worse in the Southeast.

Q But the base Class | skimprice applies unifornmy
to all orders, correct?

A. The Cass | nover or base price is the sane in al
Federal M|k Marketing Orders.

Q And there's been a I ot of talk about providing
dairy farnmers with the proper economc signals. Wat are
t he proper econom c signals that the base Cass |I skim
price should be sending to farners?

A. The main reason that nost dairy farners go out of
busi ness, especially in the area of the country that |

represent, it's just unprofitable. They can't nake any
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nmoney. And you are going to hear fromone that's going to
be here tonmorrow. [It's just unprofitable in a few cases
where the opportunity costs are greater than dairy
farmng. And so if we want to keep those dairy farners in
busi ness, we got to nmake it profitable.

MIk price is one of the things that help nmakes it
profitable. You know, again, there's other -- other --
and Sout heast M| k has done sone of it, too, to try to
hel p them be better managers and so forth. But we got to
make them nore profitable if we want to keep themin
busi ness. Gve themthat economc incentive that, hey, we
can nmake noney, the kids can nmake noney, the grandkids can
come back and farm And the m Ik price is one of the
t hings that hel ps farm be profitable.

Q And so the higher-of -- or you support putting the
hi gher-of in place because that will ensure that FMMOs are
creating prices that help dairy farnmers renain profitable?

A No.

Q Ckay. So then what are the econom c signals that
the base Class | price is sending to farners? Because you
had said that it needs to be profitable, so that's why |
asked the followup of, so then that's the purpose of that
mar ket signal, but you said no. So I'mjust trying to
under st and.

What are -- you tal ked about the base Class | skim
price sending proper signals. Wat are the signals that
you want farnmers to get fromthat price?

A. Ckay. We go back to the purposes of Federal MKk
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Mar keting Orders that we tal ked about, | have in ny
testimony. Again, we want orderly marketing, and also, to
make sure we supply that Class | -- Cass | narket.

And one of the ways that Federal M|k Marketing
Orders supply that Class | market is the Class | price is
the highest of the classes. And the way -- up until the
change of the average-of, if we go back in history, the
Class | price has been established by starting at the
hi ghest nmanufacturing price and add the C ass |
differentials on fromthere, because you want to attract
mlk to serve the dass | market.

So in the market | represent, and | had in ny
testinmony, that we're predomnantly Class |I. And if we
want to increase the mlk price, you know, we need to have
an adequate Class | price that's going to help keep those
dairy farnmers in business so they can be profitable.

Q And outside of the Southeast, if there's a
sufficient supply of mlk for fluid use, then you woul d

agree with ne the FMMO doesn't need to send a price signal

to draw nore mlk for fluid use under Class |, correct?
A No.
Q Wiy not ?
A Because there are cases outside the Southeast

where fluid mlk plants or cooperatives supplying those
fluid mlk plants have chall enges getting mlk to serve
them to serve those plants, and they are having to go
greater distances to do it.

Q But they are able to get mlk, correct?
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A. Well, one thing you wll -- and I don't know how
much time you have ever spent with dairy farners or dairy
cooperatives, especially dairy farners, they are going to
do what it takes to get the job done. And, again, as a
dairy cooperative, we have agreenents with those fluid
handl ers to see that they got mlKk.

And | have gone all the way to New Mexico to find
mlk. Mybe a fewtines we had to go to Idaho, even in
Florida. W'Ill do what it takes to supply mlk to nake
sure they -- they have it, because we still got the |oca
farnmers there we need to keep that market for.

And so that's just the nature of the business. |If
you have a contract of supplying mlk, you are going to do
your best you can to find the mlKk.

Q And on page 2 of your testinony you tal k about how
i npl ementati on of the average-of has | owered revenue to
dairy farnmers conpared to using the higher-of to calculate
the O ass | skimnover val ue.

That's that table you have there, correct?

A. The table | have here just applies to three
Federal M|k Marketing Oders: The Appal achi an, the
Fl ori da, and the Sout heast.

Q Thank you for that clarification

And the conparison here is the revenue that would
have returned to farnmers under the higher-of as opposed to
t he average-of, correct?

A. What | -- what | did in Table 1, | just took the
nmont hly Mar ket Adm nistrator reports, did a pool
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cal cul ation fromeach of those three orders, and just
averaged up what the Class | skimvalue is. You can find
it on those reports. And then I just went back and
calculated it based upon using the higher-of, and
calcul ated the difference, and then put the producer
pounds, and just did the arithnetic.

Q So this is the difference in the revenue generated
by the higher-of and the average-of during that tine

period fort Southeast, correct?

A No.
Q | amreally not trying to msstate things or catch
you on anything. | just want to nmake sure that we're on

t he sanme page about what you are doi ng here.

A. It not only includes the Southeast Federal Mk
Mar keting Order, it also includes the Appal achi an and the
Florida MIk Mrketing Order.

And, again, |'mtalking about what's -- the
revenue shows in the Federal M|k Marketing Order pool.

Q Ckay. \What's the purpose of this table? Mybe
that will get us this there.

A The purpose of this table is to show the economc
i npact of what -- of higher -- of what the average-of has
done to higher-of. And so the revenue that woul d cone out
of these three pools for this period of tine was reduced
by $192, 371, 500.

Q So you are trying to showwith this that farners
woul d have nmade nore revenue under the higher-of than the

aver age-of for these Orders?
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A. |"mnot trying to show you. These are the
nunbers. These are actual nunbers that shows the
difference in these three Federal M|k Marketing O der
pool s, what the difference woul d have been between -- in
this Cass | skimvalue, fromusing the higher-of versus
t he average- of.

Q | think we're on the sane page here, so |'m not
going to belabor it any further.

But what | want to know is, have you run a
simlar -- is there any proposal at this hearing that
proposes keeping the average-of plus $0.74 in place as is?

A. There's other proposals. And, again, I'mgoing to
| earn nore about themas this testinony is presented, that
is -- has -- again, | refer toit in ny testinony, that
uses an average-of versus an adjuster.

Q Uh- huh. And so what |I'masking, is this
conpari son doesn't tell us anything about any of the
current proposals, correct?

A. Because they are just proposals. | conpared to
what -- what's in place now.

Q Okay. So this table doesn't tell us the
di fference between NVMPF's Proposal 13 and the higher-of,
and MG s Proposal 15 with a different average-of,
correct?

A. No, it doesn't.

Q So it can't tell us anything between the proposals
currently pendi ng?

A. That wasn't ny intention.
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Q And in -- in denonstrating the revenue that woul d

have been generated between the higher-of and the current
average-of, | had kind of a simlar thought process to

Dr. Bozic, that if we're just | ooking at revenue, isn't a
proposal that's the average-of plus $10 the ideal proposal
if all you consider is revenue?

A. Again, to ne, that's theoretical, just picking a
nunber $10. It would be nice if you would agree, you
know, representing processors, that you wanted to add $10
hundr edwei ght to the mlk price, you' d probably get a | ot
of dairy farnmers supporting it.

But |"'mtrying to deal with what's practical. |
just don't think it's practical that everybody's going to
agree to a $10 per hundredwei ght increase in mlk price.

Q Ckay. So you agree that whatever proposal is
adopt ed needs to both be practical and driven by
econom cs?

A. In nmy history of working with Federal Mk
Mar keting Orders and going to these kind of hearings, the
provisions has to take all that into account -- excuse
me -- the decisions on the proposals has to take all that
i nto account.

Q And you' d agree that FMMOs don't create revenue,

2023

right? They distribute the created revenue anongst all of

t he producers?
A. Federal M|k Marketing Orders do not -- they
can't -- Federal M|k Marketing Orders can't make noney.

They can't create noney.
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2023

Q They are there to distribute the noney that the
mar ket generates, correct?

A. Federal M|k Marketing Orders have several
di fferent duties, and one of their duties is to set

m ni num prices based upon how mlk is used to bring that

to see that it's properly distributed to producers who
nmeet the qualifications of the particular order.
Q And you'd agree with nme that that issue of

depooling is created by the disparity between the

and Class |V prices relative to each other, correct?

it was on the first hearing day nunber three, four, or

entered as an exhibit. And Dr. Bozic was one of the

i npact or cause depooling. And | think it was four or

But | would refer you to that. That would give you the
breakdown. | think it had in there what the inpact of -
of how rmuch wei ght the average-of had in it or other
things. But it was four or five factors in there, it
wasn't just one single one.

Q Geat. Wll, w'll take a |l ook at Dr. Bozic's

paper and revisit those. | appreciate that.

announced Class IlIl -- excuse ne -- the Advanced C ass |11

five -- mght have been -- one of the early hearing days,
tal ki ng about Proposal 1. There was a -- a docunent,
research paper referred to. | don't knowif it was

authors of it. And it broke down all the things that did

five. | can't go fromnenory. | don't have a copy of it.

noney together in a pool and calculate a uniformprice and

A. Not necessarily. [I'll refer you to -- and | think
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A. | mean, that'd give you nore exact nunbers than ne
just trying to guess.

Q That's okay. Hearing day three was about 100 days
ago, so...

So just the last thing | wanted to revisit. You
had tal ked about over-order premuns. And so you would
agree with ne that for short-term right, immediate mlk
needs, processors could pay over-order premuns to attract
mlk, correct?

A You know, a processor can pay any price he wants
to for -- as long as he pays the mninumprice, if he
wants to pay above that mninumprice, that's up to him
| mean, there's no regulation to say he couldn't pay $100

a hundredweight for mlk. That's up to him But he's

going to need to remain -- all the ones | have worked with
got to remain com -- want to remain conpetitive.
Q And you said that the over-order prem unms have

gone down for about two years previously, but then this
year they are goi ng back up.
Did | renmenber that correctly?
A No, ma' am
Q Can you tell me again what your testinony was

about that trend of over-order prem uns?

A Yes, | can.
Over-order premuns -- and bear with ne, | m ght
be off a year or so on this -- but over-order prem uns

started trendi ng down, probably hit their | owest about

20- -- excuse ne, | can only talk to you about over-order
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premuns in the Florida market.

Q O course.

A. Ckay. That's all | have -- | nean, | got sone of
ot hers, but the Florida market for sure.

They trended down, probably hit the | ow about
2019, 2020, and now they have started to gradually cone
back -- back up.

Q What -- what, in your opinion, is driving them
goi ng back up?

A. Low milk prices, and finally the dairy farners
knocking their co-op | eadership on top of the head with a
t wo- by-four and saying, you need to get in a room and work
together and try to get our mlk price back up.

Q Wrk -- you nean different cooperatives working
t oget her --

A That's right.

Q Sorry, just to make sure | finish ny question

You nean different cooperatives working together
to ensure they're negotiating over-order prem uns?

A Yeah. The Capper-Vol stead Act allows cooperatives
to come together and form marketing agencies. And one of
the main points when you are serving a fluid market, those
fluid processors want to nake sure they have got equal raw
product cost. So the cooperatives got to work together in
maki ng sure they are doing that, and so they all got to
agree on the sanme over-order prem um

Q And because of that, cooperatives have been able

to obtain higher over-order premuns in the |ast year or
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S0?
A. Progress is being nade to turn them back up.

M5. VULIN. Nothing further for nme, other than
coll ecting Exhibit 241. Thank you.

MR, H LL: And while those record copies are being
returned, | think this is a good tinme to suggest a break.

THE COURT: And would this be a ten-mnute break?

MR. HILL: Yes, it would.

THE COURT: Good plan. Al right. Let's go off
the record at 2:32. Be back and ready to go at 2:42.

(Wher eupon, a break was taken.)

THE COURT: Back on the record.

Al right. W're back on record. It's 2:44.

And good, we have anot her exam ner. You may
identify yourself and proceed.

MR. MLTNER  Thank you, your Honor. This is Ryan
M Il tner representing Select M|k Producers.

CROSS- EXAM NATI ON
BY MR M LTNER
Q M. Covington, | gave you back Exhibit 241, which
you were asked sone questions about before, and |I actually
want to |l ook at the sanme slide you were | ooking at before
on page 11.

So Ms. Vulin asked you sonme questions about the
various proposals and their inpacts. And | understood
that -- that you have not intimately | ooked at this
docunent, but | did want to ask you a coupl e of questions,

if I mght, about what, at least, this tends to show, if |

TALTY COURT REPORTERS, INC. 5187
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 25,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

coul d do that.

And can you see by these graphs that they are
trying to -- trying to reflect the proposals -- how do |
want to state this correctly? | don't want to m sstate
it.

But that it's showi ng the various Cass | novers

for different periods of time. Do you see that?

A |"mgoing to turn it sideways here.
Q That's what | did here, too.
A. Ckay. So | assune what you are telling ne, each

of those bars, is that the average C ass | nover or
average C ass | skimval ue?

Q | believe it's the skimval ue.

A Ckay.

Q And so if you are looking at it in that
orientation, the blue bar at the top is our current
average-of |11 and IV plus $0.74. The next bar down is
Proposal 13, followed by Proposal 14, and that's an
adj usted average plus add-on, and then 15 is anot her
adjustnent to the average. And so here -- that's the
| ead-up to ny questions.

In 2020, at least this analysis shows that
Proposal 13, the higher-of, would return nore than --

woul d have returned nore than our current -- our current

2023

nover. And then in 2021, they are about the sane, but the

hi gher-of is slightly lower. |In 2022, the higher-of is

slightly higher. And then for 2023, for that period, they

are about the sane.
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Now, here's ny question. |If -- if in sone years
producers end up with nore under the average, and sone
years they end up with nore under the higher-of, what is
the main reason why your producers still want to have the
hi gher-of as opposed to the average?

A. Well, first of all, as | responded to the previous
attorney before you, this was the first | have | ooked at
t hese nunbers, and | haven't done ny -- | haven't done
sim | ar cal cul ations.

Q Yeah.

A. But, again, as | responded before, we don't know
what the -- well, | haven't responded to this. W don't
know what the future is going to hold. | nean, we
don't -- we don't know which of these proposals would
generate nore noney going down the road. W can only nake
deci si ons based upon, you know, what we do know and what's
happened in the past.

And as | testified earlier, you know, dairy
farmers were willing, wanted to be cooperative in
accepting the average-of. But they have seen what
happened, what it's done to their revenue, and they are
just leery of sonething new comng out. They are just --
they're just leery of it. Says, hey, we had this
hi gher-of, we gave it up, and you can see what it cost us.

But, again, personally, | go back -- and you can
call me a traditionalist or a purist or whatever -- but |
go back to the Federal M Ik Marketing Orders in
establishing that Class | price. If we go back what's
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happened in history and tradition, it's worked to start
wi th the highest manufacturing price as the base and go
fromthere.

I"'mwilling, if we get -- well, | won't be around
in-- if I"maround five or ten years fromnow and we find
out one of these other proposals happened to be nore or
whatever, | don't know what dairy farmers will say. But I
would be willing to stand up for themand tell them hey,
you know, we are doi ng sonet hing based upon what way it's
wor ked by havi ng the hi ghest manufacturing price, then
adding on to that, and that's what | advocate.

Q G ven your broad experience in the industry, would
one of the reasons that the highest manufacturing price
shoul d be supported is because using that price helps to
gi ve producers the best econom c signals about what mlk
demand | ooks |i ke?

A. Yes. Over time, you know, it's just conmopn sense.
You know, mlk is going to nove to where it gets the
greatest return. | nean, that -- | nmean, it m ght not
happen overni ght because of contracts, |ogistics, other
t hings, but over tinme, mlk's going to nove to its highest
val ue.

Q And just by nature of the average, | think you
kind of blunt that nessage to producers, if you didn't

rely on the highest of those prices, correct?

A Yes. Maybe -- | nean, that's what we want to do.
W want mlk to nove to its highest -- highest price.
Q You were asked a few ot her questions about the
TALTY COURT REPORTERS, INC. 5190
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two-year, the clause in the FarmBill that -- that |ocked
us into this average-of for tw years. O course we're
out beyond that now. | think you were asked whether there
was uncertainty as a result of that.

And it's true that any el enent of the Federal
Orders are subject to being noticed for a hearing for
consi deration, correct?

A. It's ny understanding any person can subnmit a
petition to ask for a hearing to consider a change in a
provi sion of the Federal M Ik Marketing O ders.

Q And that applies to dass | provisions, and
Class Il, and all of the classes, correct?

A. Al the classes. Any -- any provision in the --
in any of the Federal Order regul ations.

Q And so for two years we were certain we were not

going to deal with the higher-of or the average-of,

correct?
A. As | read the law, what it said, for tw years.
Q Now, with respect to that provision, it's no nore

uncertain than any other provision in the Federal O der,
isit? It's subject to a hearing just |ike any other.

A Again, as | read the law, you know, it said that
after two years you could go to a hearing with it.

Q Ckay. One other thing | had to ask you, and this
is in your statenent. It's on page 3. In the third
paragraph you start off by stating, "Wrse yet, the
average-of |l owered revenue to dairy farnmers at a tinme when

dairy farmer margins are extrenely low. The July gross
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mar gi n cal cul ated under USDA's Dairy Margi n Coverage
Program was only $3.52."

So you have testified that part of the |osses to
producers were nmade up by taxpayers as part of the PWAP
program correct?

A. Yes, sSir.

Q Now, as | heard you read the sentences, | just --
| just read back, it seens to ne the taxpayers m ght have
al so pi cked up sone of the cost of this change through DMC
paynments that m ght not otherw se have been triggered or
were | arger than they woul d ot herw se be.

Wul d that be your assunption as well?

A. It's ny understanding that part of the prem uns
under the Dairy Margi n Coverage Program are subsi di zed.
But, again, the part that's subsidized and where it's
econom cal for how nuch coverage that you signed up for is
geared nore to the smaller dairy farmners.

The dairy farmers nore in Southeast M|k, al nost
all of themare way over that. | can't renenber the exact
cap nunber. So if they participate in the gross margin
program they picked up a little -- alittle bit.

But we got to renenber, the dairy gross nmargin

programis separate from Federal Order provisions. |It's
an entirely different program You know, it's -- it's
an -- | call it an insurance program And to ne, it needs

to be kept separate from Federal Order provisions.
MR MLTNER Al right. Thank you so nuch for
t hat .
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"Il grab that exhibit back fromyou so | can get
t hat back to USDA.

MR, SJOSTROM  Your Honor, Lucas Sjostrom Edge
Dai ry Farm Cooperati ve.

CROSS- EXAM NATI ON
BY MR SJOSTROM
Q M. Covington, I'Il be asking the sane question |
asked the previous two witnesses, in essence.

s it better in a business scenario, as naybe CEO
of SM or any other entity, that you know -- is it better
to know your revenue ahead of tine for a future nonth, or
if that nunber is the sane, would it be better to know it
the nonth after?

A It's preferable to know i n advance.

Q That's all.

MR. SJOSTROM  Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q Don't have too many questi ons.

On page 3, if we could start in the mddle of the
page, and the paragraph starts "further."” It's, "Further,
t he average-of cal culation plus $0.74 per hundredwei ght
limts any recovery of |osses when there is a w de
variation between the Advanced Class Ill and IV skim
prices."

| mwondering if you could tal k about, that your
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phrase "limts any recovery of losses,” and if you could
| ook at it fromnmaybe the short-termversus the long-term
per specti ve.

A If -- 1"mgoing to use the exanple -- and | hope

can do the arithnmetic in ny head okay, so you correct ne

if I get off.
So let's say that the -- I'"mgoing to use regul ar
round nunbers -- say the Cass IIl price is $15 and the

Class IV price is $13.52, so that's $1.48 difference in
t here.

Usi ng the average-of plus $0.74, or the higher-of,
we're going to cone out wwth the sane Cass | nover. Al
right?

| f that $13.52 were to nove up and both of them
were to be $15, both IIl and IV, we could go up to $15. 74.
So the average-of is $0.74 higher. But that's -- on the
upside, that's as high as you can go with the average-of.

But go back and we still have the $15, let's say
that $13.52 went down to $10, then the average is $12.50.
Add $0.74 to that, we're up to $13. 24,

And so you see the downside risk is so much

greater than what the upside risk is.

Am |l -- was that your question or --
Q Yeah, it was. | just was thinking, you know, I
nmean -- the discussion fromNational M|k w tnesses has
been about -- well, there's been many things, but one of

the things is that the change was supposed to be revenue

neutral. And | was wondering if you could touch on, given
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the volatility in market prices that -- that's been

di scussed at the hearing, since 2017, right, things are

nore vol atile, we have di scussed that over many proposals.
Is it difficult under the current nover to ever

return to revenue neutrality in the long-termif your

upside is capped but your downside is never capped, as how

you all perceive it to be?

A In my opinion is yes. And the reason | say that,
if we go back to 2018, when the work on that was done to
be revenue neutral, it's ny understanding that the
representative from | DFA and the representative from
Nati onal M|k Producers Federation worked together and
they went back in history quite sonme tine.

| f we go back in history sone tine, it wasn't al
that 1ong ago we had the Dairy Price Support Program and
that kept prices a little nore stable. |If we go back in
time, we weren't doing as many dairy exports. And when we
see now exports can go up and down, that inpacts the
price.

So what -- this is just ny opinion is, is when
t hat cal cul ati on was done, they used the tine period when
prices were nore stable, and so you -- based upon history,
you woul d expect it to be nore neutral by the -- by the
aver age- of and $0. 74.

But in my opinion, going forward, | think we're
going to be -- going to see nore volatility in prices.
We're going to see greater spreads between the Cass I

and |V prices. And | think one of the reasons we're going
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to see that, | think is because of butterfat. | think
we're going to see a new era with butterfat. Butterfat
prices are going to stay higher. As butterfat prices go
up, because of the way the fornmula is, it lowers the

G ass Il skimvalue, but you have to bring up the

G ass |V

So | think under the current system | ooking
forward, and nobody has a true crystal ball, it's going to
be nmore and nore difficult for the average-of plus $0.74
to be revenue neutral.

Q Thank you.

On page 5 of your statenent at the top, and you
are tal king about fromthe bottom of page 4, in Federal
O der Reform the decision and rationale to return to the
hi gher-of calculation, and one is to -- the first one was
to maintain orderly marketing conditions.

How woul d you define orderly marketing conditions?

A. Wll, I will tell you, first of all, my definition
of an orderly market, it mght be alittle |onger than
sone people. Al right? Because | think it's conposed of
several different things. And | think it -- and |'m going
to start at the top of the supply chain.

VWhat | consider to neasure whether a market is
orderly or not, I'mgoing to start with the consumer, that
one indication of an orderly market is that you go into a
grocery store or whatever, and that consuner can find
fresh quality mlk in that retail case. The case is going

to have mlk init, it's not going to be enpty. That's

TALTY COURT REPORTERS, INC. 5196
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nunber one. And that gets back to the purpose of Federa
Orders, consuners have m | k.

Nunber two, that pool distributing plant or that
fluid processor that's supplying that mlk, that plant
needs to make sure it's got an adequate supply of raw mlk
when they want it, when they need it, to nmake sure they
can get the mlk in that dairy case. And the price that
they pay for that mlk, they need to have assurance that's
it's going to be an equitable or equal raw product cost
with their other conpeting handlers within that sane
mar keting area, and al so have the proper balance in their
price with any mlk that mght be com ng from outside the
mar keting area of -- or fromother marketing areas, to
make sure everybody's operating under a |evel playing
field.

The next thing on ny -- on ny list is, on the
orderly marketing, that the dollars that that pool
distributing plants are going to pay to dairy farners or
dairy farnmer cooperatives, you know, needs to be paid in a
pronpt manner, know that the noney's comng, and also, it
needs to be paid uniformy so all the producers in that
same marketing area have the potential to start with the
sane dollars comng fromthat ml|lk. Again, we go back to
the Agricultural Marketing Agreenent Act tal ks about
having uniformprices. That's one of the reasons we have
pool i ng.

And then the last thing on ny list is sort of a

conbi nati on of sonme of those, that if we're going to keep
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order in the market, hopefully we got sone stability of
dairy farns in that marketing area that are supplying mlk
that were keeping them-- we're keeping that mlk flow and
not having a mass exodus of dairy farns.

So | put all those together is ny definition of an
orderly market. And the provisions that we're talking
about here today, or the proposals put forth by the
National M1k, hopefully it's hel ping to support all that.

Q | think you tal ked about, or was it sone other
person on cross, | can't renenber whom exactly, about how
SM custoners you don't believe use any type of risk
managenent tools, your C ass | buyers.

Is that -- am | renenbering that correctly?

A. Yeah. What ny response is, it's been a -- a year
since | have had regular contact with SM custoners of
pool distributing plants that Southeast MIlk sells to. At
that tinme, none of themwere using risk nmanagenent on
mlk. They were -- mght have been using it on orange
juice or things |like that, but not on mlK.

In anticipation of this hearing, | thought I would
receive a question about that. So the people now at
Sout heast M |k who have regul ar contact with the
custoners, | asked them you know, to the best of your
know edge, your conversations with them any requests, are
any of themusing it now? And, again, same response, no.

And then both to them and also it was to ne,

t heir biggest concern, anytine you bring anything up |ike

that, hey, we just want to nake sure that what we're
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paying for mlk is conpetitive, who we're conpeting with
in the marketplace. For years that's been the nunber one
thing I hear fromthe pool distributing plants.

Q So you understand their concern to be, well, if
sonebody -- if | use it but soneone el se doesn't use it,
and they get an advantage |later on, that's a probl enf

A. Yeah, because they are just -- it's such snall
margins in fluid mlk, and it's -- what's the old saying,
that two prices that consuners renmenber, the price of a
| oaf of bread and a gallon of mlk, and they just want to
make sure they are staying conpetitive with their
conpetitor.

Q That's certainly what we hear about when we talk
about inflation, isn't it?

A Yeah.

Q Ckay. Another question. The witness fromPrairie
Farns tal ked a bit about their producer's ability to use
ri sk managenent tools and basis risks because of negative
PPDs.

Are you able to talk any bit about that when it
conmes to SM producers?

A. Well, one thing about it in the Florida market,
nost producers don't know what a producer price
differential is, so we don't have to -- to worry about
t hat .

Q That's true.

A In the past, when | was working there full-tine,
when the cooperative had its own feed mll, yeah, we'd
TALTY COURT REPORTERS, INC. 5199
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forward contract on feed because we supplied a | ot of our
dairy farmer nmenbers with feed, and that's a conmon
practi ce.

There's a few of themthat are using -- will use
the futures or are using the Dairy Revenue Protection
plan. And | know of a couple that are using |livestock
gross margin. They were early on in that. There wll be
a dairy farmer from Southeast M|k here tonorrow that |
think that m ght be using it sone.

But based upon ny know edge, and | still maintain
contact with nost of them it's a small nunber that are
using any -- any risk managenent. Wen | bring it up,

t hey cone back to nme, they say, Calvin, we'll use it if
you wi Il guarantee that we'll nake noney on it.

Q | f you could do that, you would have a | ot of
busi ness.

A. Well, that's correct.

M5. TAYLOR | think that's it from AMS. Thank
you.

THE COURT: | nust applaud you. Those were
excel l ent questions, and the answers were stunning.

M5. HANCOCK: Then | have no further questions.

We woul d nove to admt Exhibit 248.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 248?

There is none. Exhibit 248 is admtted into
evi dence.

(Exhi bit Nunmber 248 was received into
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evi dence.)
THE COURT: Al right. This witness nay step

down.

WIIl you be remaining avail abl e?

THE WTNESS: | can be available -- is that
correct?

M5. HANCOCK: It's your schedul e.

THE WTNESS: Yeah. ['ll be here nost of this

week. Then |I'm back for another proposal.

THE COURT: Very fine.

M5. TAYLOR:  Your Honor, | think next up we have
Dr. Bill Schiek. | think he's next on the list to testify
t oday.

THE COURT: Very good.

Dr. Schiek, you may -- so you are going to sit in
the witness chair.

And i s anyone going to ask you questions or are
you going to be on your own?

DR, SCHI EK: Ask my own questions?

THE COURT: The exhibit is being distributed.
Let's go off the record nonentarily.

It is approximately 3:11 p. m

(An off-the-record discussion took place.)

THE COURT: Al right. Let's go back on the
record. Back on the record at approximtely 3:12.

Dr. Schiek, would you state and spell your nanme?

THE W TNESS: Yes. Excuse ne, ny nane is WIlliam
Schiek. That's WI-L-L-1-A-M Schiek is S-CHI-E-K
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THE COURT: Have you previously testified in this
pr oceedi ng?

THE WTNESS: | have.

THE COURT: You remai n sworn.

THE WTNESS: Thank you.

W LLI AM SCHI EK

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: | have been handed a docunent that's
been marked as Exhibit 249. |s your copy so marked?

THE WTNESS: It is not.

THE COURT: Al right. Wuld you read into the
record how yours is identified up in the upper right-hand
corner?

THE WTNESS: Mne is identified as Exhibit Dairy
Institute-1.

THE COURT: Very fine.

Did you have an opportunity to mark yours?

THE WTNESS: | did not, and you know, | left ny
pen down at the desk.

(Exhi bit Nunber 249 was marked for

identification.)

THE W TNESS: Okay. Should | begin?

THE COURT: Let me -- let's go off record for
adj ust a nonent.

(An off-the-record discussion took place.)

THE COURT: Back on the record at approxi mately
3:14 p.m
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So, Dr. Schiek, you have marked your Exhibit 249.

And | have already forgotten, did you tell ne you
have previously testified in this proceedi ng?

THE WTNESS: | have, yes.

THE COURT: You remain sworn.

THE W TNESS: Correct.

THE COURT: Al right. Good. You nay proceed.

DR. SCH EK: Al right. Thank you.

My nane is WIIliam Schiek, and |I'm executive
director of Dairy Institute of California. | have a
paragraph in here of ny background, but since we went
through that the last tine | testified, I'"mgoing to skip
down and just start talking a little bit about the Dairy
Institute of California.

Dairy Institute is a trade associ ation
representing fluid mlk processors and dairy product
manuf acturers with plants in California. Dairy
Institute's offices are |ocated at 1127 11th Street,
Suite 718, Sacramento, California, 95814.

The Dairy Institute provides nmenber conpanies with
mar ket and regul atory information services, and advi ses
them on regul atory and | egislative issues inpacting their
busi ness operations. The Institute also serves as its
nmenbers' primary advocate on dairy |legislative and
regulatory matters. Qur nenbership includes conpani es who
process fluid mlk and cultured dairy products, frozen
dairy products and ice cream m xes, cheese, and sone

packaged O ass |V products, including butter and condensed
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and evaporated ml k. The positions on the proposal s under
consideration at this hearing were adopted by Dairy
Institute's Board of Directors.

Dairy Institute's Regulated Pricing Principles.

Dairy Institute believes that regul ated prices
shoul d be m nimum prices that undergird the market.
Di sorderly marketing results fromsetting prices too high,
whereas the market corrects if prices are set too | ow.
Regul ated prices should allow for the use of conpetitive
premuns to direct mlk to its highest and best use and,
therefore, mninmumprices should not intrude on the narket
so as to distort natural market signals.

Dairy policies should encourage, or at |east not
di scourage, investnment, innovation, and new product
devel opnent, as these are the keys to unl ocki ng nore
demand for dairy products. The mninmumregul ated prices
for manufacturing classes, that is Cass IIl and |V,
shoul d not be set above nmarket-clearing | evels.

In its 1999 Final Decision on Federal Order
Ref orm USDA stated, "The inportance of using m ninmm
prices that are market-clearing for mlk used to nmake
cheese and butter and nonfat dry m |k cannot be
overstated. The prices for mlk used in these products
nmust reflect supply and denmand and nust not exceed a |evel
that would require handlers to pay nore for mlk than
needed to clear the market and nake a profit."

In setting regulated m ni num prices, the danger is

not in setting mnimmprices that are too low, but in
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setting it too high. Regulated prices that are set too
low, that is below the narket-clearing | evel, can be
conpensated in the marketplace through conpetitive

prem uns. Regul ated prices that are set too high can | ead
to the mlk produced by dairy farns bei ng dunped at the
farmor noved out of area to find a processing hone.

M ni mum regul ated prices nust be set to |levels
where the plants can clear the market and operate
profitably. Dairy Institute also believes that
per f or mance- based pooling standards are necessary to
direct mlk to Cass | uses, and that C ass |
differentials should not be considered pure price
enhancenment for producers, but exist along with
performance standards to encourage suppliers to serve
Gl ass | markets.

Dairy Institute's Positions on Submtted
Proposals. M1k Conposition.

Proposal 1: The National M|k Producers
Federation, or NWPF, proposes to increase the assuned
protein and other solids in Cass IlIl skimmlk fornula
and the nonfat solids in the Cass IV skimfornmula to
nati onal conponent averages. Specifically, National Mk
Producers Federation proposes increasing the assuned
nonfat solids test in Class IVto 9.3%and the protein
test to 3.3% and other solids test to 6.0%in Cass III
skim This change woul d increase the cost of Class | skim
in all orders and the prices of Cass IIl, Ill, and IV skim

in the four fat/skimpricing orders.
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Proposal 2: National All-Jersey proposes annually
updati ng assuned m |k conponents in the Cass IlIl and
Class IV skimmlk fornmulas using the previous year's
wei ght ed aver age-of conponent tests from m |l k conponent
pricing orders with a 12-nonth inplenmentation | ag.

Dairy Institute opposes both Proposal 1 and
Proposal 2.

Regar di ng manufacturing classes in fat/skim
orders, it is true that mlk with higher conponents w |
| ead to higher finished product yields. A good argunent
can thus be nade that producers should receive a revenue
benefit from the higher conponent |evels they produce,
which result in higher yields in Cass IIl, Ill, and IV
products.

However, if underpaynent is the issue, a better
solution is for producers in those skimbutterfat pricing
orders to petition USDA for a change to nultiple conmponent
pricing. Such a change would ensure that handl ers who
derive a yield benefit fromthe higher conponents woul d
conpensate their suppliers for that benefit.

Conponents vary by order. Utilizing the average
conponent test fromthe nultiple conponent price orders
could result in manufacturers overpaying relative to the
conponents they actually receive, particularly if fat/skim
orders average conponents are lower -- |ower than those in
mul ti pl e conponent pricing orders. Conponent data is
avail able from USDA for the orders that currently have

conponent pricing. The current fat/skimorders could have
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| ower conponent tests than others, particularly in the
sumer nont hs.

Regarding Class |, the changes in Proposals 1 and
2 woul d i npose higher mlk cost to fluid ml|k processors.
Additional solids in Class | do not confer the sane yield
benefit as they do with manufactured products, so there
does not appear to be a valid economc justification for
appl yi ng the proposed change to O ass |

Furthernore, this proposal does not seem
consistent with the idea of regulated prices as m ni num
prices, and there does not appear to be much evidence that
fluid mlk processors generally receive mlk at mlKk
conponent pricing order average conponent tests. The
Dairy Institute believes that Proposals 1 and 2 shoul d not
be adopt ed.

Surveyed Commodity Products.

Proposal 3: National M1k proposes elimnating
barrel cheddar fromthe cheese price calculation in the
Class Ill formula. Dairy Institute opposes Proposal 3.

The rel ationshi p between bl ock and barrel prices
has becone nore variable since 2000 when the FMMVO ref orm
was i nplenented. Block and barrel nmarkets are rel ated,

t hough not identical. Elimnating barrel prices fromthe
Class Ill price calculation will put barrel cheddar

manuf acturers' margi ns under increased pressure when bl ock
prices exceed barrel prices, as Cass IIl mlk prices
based sol ely on bl ocks woul d be higher than they are now.

Elimnating barrels also | owers the cheese volunme that is
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used in establishing mlk prices.

NDPSR bl ock survey prices are still largely driven
by CME pricing. |If we were to elimnate barrels fromthe
NDPSR, there would be a sonewhat greater |ikelihood of
Class Il prices being subject to thin market problens.
Barrels are an inportant outlet for producers' mlk, and
their pricing conveys infornmation about the overall supply
and demand bal ance for cheddar. Such information would be
|l ost fromthe FMMO prices if barrels were elimnated from
t he fornmul a.

Proposal 4: The Anerican Farm Bureau Federation
proposes addi ng 640- pound cheddar bl ocks to the cheese
price calculation in the Cass Ill formula. Dairy
I nstitute opposes Proposal 4.

VWil e the inclusion of blocks would add nore
volunme to the NDPSR survey price, it would add relatively
l[ittle in the way of new pricing information to the extent
t hat 640- pound bl ocks are priced based on the 40-pound
bl ock pri ce.

Proposal 5: Anerican Farm Bureau Federation
proposes addi ng unsalted butter to the butter price
calculation in the butterfat price fornmula. Dairy
| nstitute opposes Proposal 5.

It is our understanding that nost of the exported
butter is unsalted and is al so manufactured to
i nternational custoners' requirenents of 82% mlk fat.
Donestic butter is 80% mlk fat and, therefore, a |less

expensi ve product. There is also a question of how
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subsi di es on exported butter would be handled in the price
reporting of the product.

Proposal 6: California Dairy Canpai gn proposes
addi ng nozzarella to the cheese price calculation in the
Cass Ill formula. Dairy Institute opposes Proposal 6.

There are nmultiple types of nozzarella products
sold and no clearly definable or agreed upon conmmodity
type product. Mzzarella manufacturing requires
addi tional steps and is, therefore, likely to have
different costs than cheddar and different product vyields.
| ncl udi ng nozzarella prices in the cheese survey w t hout
accounting for these manufacturing differences would | ead
to an inaccurate representation of the mlk value in
the -- of the product.

Trying to account for all these differences
bet ween cheddar and nozzarella woul d unnecessarily
conplicate the formula. Dairy Institute believes that the
m ni mrum regul ated price should be based on a definable
comodi ty product with established standards. Cheddar
cheese is the best product to be representative of the
val ue of mlk used in making cheese.

Cass Il and dass |V Fornmul a Factors.

Proposal 7: National M1k Producers Federation
proposes increasi ng manufacturing all owances to consensus
| evel s of the follow ng val ues: Cheddar cheese, $0.24 a
pound; dry whey, $0.23 a pound; butter, $0.21 a pound;
nonfat dry mlk, $0.21 a pound. Dairy Institute opposes

Proposal 7.
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There is no transparency as to how the consensus
Make Al l owance levels in the proposal were determ ned. It
is extrenely difficult to eval uate how t hese consensus
| evels relate to actual plant costs of NVPF nenbers or how
representative they are of the current dairy -- of current
dai ry manufacturing generally.

Nati onal M1k Producers Federation w tnesses have
consi stently acknow edged t hat manufacturing costs are
hi gher than the levels in Proposal 7, significantly higher
than the current Make Al |l owances established in 2008. But
National M|k Producers Federation has provided little
i nformati on regardi ng how far bel ow current costs its
proposed |l evels are. Also, the proposal |acks any
tinmeline as to how and when Make Al |l owances wil| be
updated to reflect current costs.

Proposals 8 and 9: Wsconsi n Cheese Mkers
Associ ation and | DFA have identical proposals to increase
t he Make Al l owances for cheese, dry whey, butter, and
nonfat dry m |k, based on the sinple average of 2022 costs
derived from plant surveys, the Stephenson study, and 2022
costs estimated fromregression anal ysis of CDFA
manuf acturi ng cost data, the Schiek study. Dairy
I nstitute supports Proposals 8 and 9.

Under the Wsconsin Cheese Makers and | DFA
proposal s, 50% of the change fromthe current cost woul d
be inplenented in year one, with the remaining 50% bei ng
added in equal increnments over the follow ng three years,

for a four-year total inplenmentation, until the full 2022
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costs are attained, or until dairy manufacturing costs
from new USDA audi ted surveys are avail abl e

Manuf acturing costs were |ast updated in 2008
based on 2006 and 2007 data. An average of Stephenson's
survey data with CDFA data was enpl oyed by USDA to
establish the current Make Al |l owances in 2008. For the
regul ated prices generated by the end product pricing
fornmulas to accurately reflect the value of mlk to
manuf acturing plants, it is inportant that the
manuf acturi ng cost be as accurate and as current as
possible. Gven the tine that has el apsed since
Make All owances were | ast updated, it is inportant that

t hey be anended.

2023

| DFA and W sconsi n Cheese Makers approach of using

average cost data fromtw data approaches is reasonabl e

gi ven USDA's history of enploying manufacturing cost data

conpiled by Dr. Stephenson and CDFA. The average cost

data is nore noderate than either study alone. Schiek's

cheese cost estinmates were higher than Stephenson's, while

St ephenson’'s butter, nonfat dry m |k, and whey cost
esti mates were higher than Schiek's.

Proposal 10: Select M|k Producers proposes
i ncreasi ng the cheese nmaking fat recovery factor in the
Class Il formula to 93% fromits current 90% val ue.
Dairy Institute opposes Proposal 10.

Sel ect's proposal would increase the butterfat
yield in cheese from1.572 to 1.624. In the past, a fat

recovery value in the forrmula of 90% nade sense, because
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even though sone of the nore efficient plants achieved

hi gher fat recovery, older plants nay not have been able
to achieve the higher fat recovery of the nost efficient
newer plants. Therefore, fromour view, a fat recovery of
90% in the fornmula was consistent with the notion of

regul ated prices as mninmum pri ces.

Sel ect has brought us expert testinony suggesting
that fat recovery in newer cheese plants, or those using
newer fat designs, may well be nore than 90% although
specific level is not known. Qur opposition to the
proposal stens fromthe fact that we do not have data
regarding fat recovery |levels across many plants
representative of the cheddar manufacturing industry.

Proposal 11. Select proposes to update the
assuned farmto-plant shrink factor in the Cass Il
protein price fornmula to account for actual farmto-plant
shrink based on Select data. This would increase the
yield factors for butterfat, protein, and butterfat in
cheese. Dairy Institute opposes Proposal 11.

As was the case with Proposal 10, our opposition
to Proposal 11 is based on the |l ack of broader data
avail able on farmto-plant shrinkage. The w tness from
California Dairies, Inc., (CDI) presented testinony
suggesting that there are reasons to expect that
farmto-plant shrink in California m ght be higher than
Select's proposal due to less than full tanker | oad
shi pnments. Gven the smaller farmsizes in the Northeast

and the Mdwest, farmto-plant shrink there is |ikely even
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hi gher.

Proposal 12: Select proposes to increase the
nonfat dry mlk yield factor in the Class IV fornmula from
.99 to 1.03. Dairy Institute opposes Proposal 12.

Nonfat dry mlk yields based on solids going into
the nonfat dry mlk dryer are likely higher than the
current fornmula yield of .99, owing to the presence of
sonme anmount of noisture in the finished product.

However, not all of the nonfat solids in producer
mlk end up in the nonfat dry mlk dryers. Sonme nonfat
solids fromcreamremain in the liquid byproduct of butter
churning (butterml k), and those nonfat solids end up in
butterm | k powder. The lower yield (.99) is to conpensate
for generally lower butterm |k powder prices conpared to
nonfat dry mlk prices and the higher costs associ ated
with drying butterm |k conpared to nonfat dry m k.

Wiile noting that not -- that Dairy Market News
information indicates that the butterm |k powder price
di scount relative to nonfat dry m |k prices has narrowed
in recent years, we acknow edge that the issue of the
nonfat dry mlk yield appears in need of additional study,
but we are not supporting a change to yield at this tine.

Base Class | SkimM Ik Price.

Proposal 13: Nonfat -- excuse ne -- National MIKk
Producers Federation proposes returning to the higher-of a
Class | nover -- the higher-of Cass | nover, instead of
the current average-of plus $0.74 nover. Dairy Institute

opposes Proposal 13.

TALTY COURT REPORTERS, INC. 5213
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Qur opposition to this proposal stens fromthe
fact that it would make C ass | hedging extrenely
difficult, if not inpossible, for nost Cass | processors.
Qur Cass | menbers feel that the ability to hedge C ass |
mlk is becomng increasingly inportant for some grow ng
mar ket segnents, such as extended shelf-life products and
f oodservi ce.

In many of the these segnents, our nmenbers are
conpeting with other beverage options that have an ability
to offer fixed pricing so that their custoners, retailers
and foodservice establishnments, can plan pricing and
pronotion strategies nore efficiently. MIlk is at a
conpetitive disadvantage to alternative beverages when our
i ndustry does not have the ability to effectively manage
risk and offer fixed pricing to our custoners. The
current nover allows Class | processors to manage ri sks,
whi | e Proposal 13 woul d not.

Proposal 14: | DFA proposes an updated C ass |
nover that is the average-of the Advanced Class IIl and
Class IV skimmlk prices, plus the higher-of either $0.74
hundr edwei ght or an adjuster equal to the 24-nonth rolling
sinpl e average difference between the advance C ass |11
and Cass IV skimmlk prices.

Proposal 15, fromthe M|k I nnovation G oup,
proposes to retain the current average-of fornmula for the
Cass | skimmlk price and update the adjuster nonthly
using a 24-nonth | ookback with a 12-nonth lag, that is for

t he preceding 13- through 36-nonth period.
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The Dairy Institute supports both Proposal 14 and
Proposal 15, as either proposal would align Cass | mlk
prices nore closely than the current nover with the prices
generated under the old higher-of fornula. Both proposals
woul d also allow Cass | handlers to hedge and provide a
fixed price to custoners who desire it.

Proposal 16: Edge Dairy Farm Cooperative, or
Edge, proposes changing the Cass | skimmlk price to the
announced Class Ill price, plus an adjuster. The adjuster
woul d be a 36-nonth average, August through July, of the
nmont hly di fferences between the higher-of Advanced
Class IlIl and IV skimmlk -- Il or IVskimmlk price
and the Cass Ill skimmlk price.

VWhile this proposal would allow for C ass |
hedging using Cass Il futures contracts, Dairy
Institute's Class | processor nenbers are concerned that
the | ack of Advanced Class | pricing would be problenatic.
To be able to offer custoners a pricing in advance of the
nmont h, the proposal m ght require hedging of all C ass |
m |k, even standard HTST retail accounts where mlKk
monthly Class -- where nonthly Cass | mlk price changes
are currently passed through to retail custoners.

Al ternatively, the proposal could require O ass |
processors to true up nonthly with custoners once the
regul ated price is announced after the m |k has already
been sold. It is unclear whether custoners woul d accept
this change and Dairy Institute nenbers are not ready to

support such change.
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Proposal 17: Edge proposes a second alternative
for changing the base Class | skimmlk price to use the
hi gher - of announced Class Ill or Class IV skimmlk price.
Dairy Institute opposes Proposal 17.

The | ack of advanced pricing and a return to the
hi gher-of net hodology will not allow for Cass | hedging,
and the cost of mlk would be unknown when it is sold to
the retail custoner.

Proposal 18: The Anerican Farm Bureau Federati on,
t hat shoul d be AFBF, proposes the elimnation of advanced
pricing on all Cass | and Cass Il skim It would change
the Cass | nover to the higher-of the announced C ass |1
or Class IV price. The Dairy Institute opposes
Proposal 18 as it suffers fromthe same shortcom ngs as
Proposal 17.

Cass | and Class Il Dfferentials.

Proposal 19: National MIk Producers Federation
proposes to increase the Class | differentials in all
| ocations by various -- varying amounts with increases
around the country by an average of roughly approxi mately
$1.50 per hundredweight. Dairy Institute opposes
Proposal 19.

Dairy Institute does not believe the Class | price
differential increases as proposed by National MIKk
Producers Federation are warranted. 1In California, the
proposal would increase Class | differentials by $0.70 to
$1. 10 per hundredwei ght depending on the county. It

appears that the proposal would do little to incentivize
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the novenent of mlk to Class | plants, as Cass | price
gradi ents have not changed substantially. The proposal
appears to be designed nore for producer price enhancenent
than for facilitating orderly novenent of mlk to O ass |
mar ket s.

To the extent that the cost of bulk mlk
transportation has increased, those additional costs are
probably being paid in the formof higher transportation
charges that cooperative mlk suppliers charge their
Gl ass | custoners.

Class | differential changes are historically
contenti ous because they can have substantial conpetitive
inpacts with winners and | osers. The additional C ass |
revenues avail able to Federal O der mlk pools wll
further disadvantage producer cooperatives that own
manuf acturing plants and that are already contending with
i nadequat e Make Al |l owances.

Conversely, cooperatives that owmn Class | plants
or that are primarily mlk suppliers to Cass | processors
will benefit fromthe higher Class | prices, as well as
the elevated prices for other cheese -- for other classes
that result from Make Al |l owances that are too | ow

Proposal 20: M G proposes to elinmnate the
Class | differential of $1.60 per hundredweight. It is
arguing that the base differential is no |onger needed to
attract mlk to dQass | plants in mlk surplus areas.
Only location differentials would be added to the O ass |

nover to establish a particular county's Class | price.
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The Dairy Institute is neutral on Proposal 20.

Proposal 21: Anerican Farm Bureau Federation
proposes increasing the Cass Il differential fromits
current value of $0.70 per hundredwei ght to a new val ue of
$1.56 per hundredweight. Dairy Institute opposes
Proposal 21.

The American Farm Bureau Federati on proposal
appears based on the notion that plants would be willing
to pay as much as $1.56 above the Cass IV price before
they are incentivized to use ingredients rather than mlKk.
Dairy Institute believes that Proposal 21 wll result in
nonfat dry mlk being substituted for Cass | skimin the
production of Cass Il products. Therefore, the proposal
shoul d not be adopt ed.

THE COURT: Dr. Schiek? Wat's printed here in
the next to the last line of that paragraph is d ass |
skim and you -- you said Cass | skim

THE WTNESS: Ah. It should be Cass Il skim

Dairy Institute believes that Proposal 1 wll
result in nonfat dry m |k being substituted for O ass |
skimin the production of Cass Il products. Therefore,

t he proposal should not be adopted.

THE COURT: And that's as to Proposal 217

THE WTNESS: 21, correct.

THE COURT: Yes. Thank you.

THE WTNESS: And finally, AMS Proposal.

Proposal 22: USDA proposes that it be allowed to

make any changes as may be necessary to make the
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respective individual mlk marketing orders conformwth
any anmendnents that result fromthe hearing.

Dairy Institute understands that the need to make
conform ng changes to the individual order |anguage.
However, we can neither support or oppose these changes
until we know what they are.

That concl udes ny testinony on behalf of the Dairy
Institute, and thank you for the opportunity to testify.

THE COURT: Let's take a five-mnute stretch
break. It's 3:43. Let's go off record.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. W're back on record. It is
approxi mately 3:48.

M. English.

MR. ENGLI SH:  Thank you, your Honor.

Chip English with the M|k Innovation G oup.

| rise, your Honor, because, in addition to, |
bel i eve, Exhibit 249 --

MR HI LL: Yes.

THE COURT: So 249 is the one that --

MR. ENGLI SH: The statenent that he just read.

THE COURT: -- he just finished?

MR. ENGLISH Yes. Dr. Schiek has al so provided
bot h USDA and yourself a docunent |abeled, right now,
Exhibit Dairy Institute-2, which is a one-page docunent,
and | amwondering if we could have that marked as the

next exhibit.
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THE COURT: We will. | wll mark it as 250.

(Exhi bit Nunber 250 was marked for

i dentification.)

MR, ENGLISH And then I'd like to give Dr. Schiek
an opportunity to explain what this docunent is.

THE COURT: Excellent. You nay do so.

THE WTNESS: This -- thank you

Thi s docunent -- excuse nme -- was requested by
Ms. Erin Taylor, from USDA, in response to -- or during
the cross-exam nation of ne as -- in ny earlier

appear ance, where | was presenting information on a cost
nodel i ng -- dairy manufacturing cost nodeling anal ysis
that | did.

And so she had asked for the websites for the
different explanatory variables that were used in ny
analysis. And so what | have done here is listed each of
t hose vari abl es and provided the web address of where
t hose -- where those -- where that data cane from

MR, ENGLISH And that's all. | was trying to
nove the ball forward, your Honor.

THE COURT: Thank you. Appreciate it.

Now cr oss-exam nation of Dr. Schiek. Wo would
like to begin?

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon. |'m Roger Cryan with the Anerican
Farm Bur eau Federati on.
A Dr. Cryan.
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Q Hell o, Dr. Schiek. How are you?

A I"'mwell. Thank you.
Q It's al ways good to see you
A Good to see you.

Q You oppose -- on behalf of the Dairy Institute of
California, you oppose Proposal 4 because you believe that
addi ng 640- pound bl ocks to the bl ock cheddar cheese survey

adds little price informati on because they are already

priced --
A. O f of 40-pound bl ocks.
Q -- off of 40-pound bl ocks.

So you agree they are essentially the sanme market?
A Most of the time | think that's how 40 -- 640s are
pri ced, based on ny understanding and what I'mtold. |
also referred to the testinony from Janmes Dedong earlier
on 640s, because he sells a lot of them and | don't.
Q Ckay. And so what would be the -- what woul d be
the harm what woul d be the damage of addi ng 640s to that

survey?
A. | think -- | think the issue is, mght be that
when 640s are -- well, for one thing, they are often nade

to custoners' specs, so there can be sone differences in
the product and in the specs that individual custoners
have. That, | believe, Janes DeJdong testified to.

So the sort of comodity definition of themis not
necessarily established because of those different
cust oner specs.

| think the other issue is, when they are | ong,
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they are sold at auction. There's no, like, clearing

mar ket for them or clearing commodity market for them

At | east that was what has been testified to, | believe.
And so you don't have the sane pricing information com ng
fromthat market-clearing function

Q So if it was narrowy defined according to
comodi ty specification, that woul d hel p?

A. It woul d.

Q Very good.

You oppose Proposition 5 on behalf of the Dairy
Institute of California to add unsalted butter to the
survey.

A Uh- huh.

Q Those -- the butter is graded according to the
same standard, whether it's salted or unsalted; is that
correct?

A. That' s ny under st andi ng, yes.

Q And there is substantial salted butter sold at
82% is that correct?

A | don't know the answer to that.

(Court Reporter clarification.)

BY DR CRYAN:

Q Ckay. Whuld you agree that the best source of

data for adjusting Make All owances is an audited nandatory

survey for processing costs and yiel ds?

A | think, yes, that would be the best source of
dat a.
Q And you used -- in your analysis, you used CDFA
TALTY COURT REPORTERS, INC. 5222
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surveys which were audited --

A Correct.

Q -- mandat ory and audited surveys.

Wul d you agree that as one uses that data to
extrapolate into the future, that it beconmes problematic?
That it's challenging? That for 2016, the data was very
good, but the further out you extrapol ate by whatever
nmet hod, the nore challenging it is to rely on that data?

A. | would say that in any econonetric nodel where
you are estimating fromone dataset and then forecasting
out, the farther you get out, the nore challenging it is,
yes.

THE COURT: Dr. Schiek, your voice is still very
qui et conpared to Dr. Cryan, so it will be nice if they
are the same vol une.

THE WTNESS: Gkay. |Is that better?

THE COURT: Yes.

THE WTNESS: Maybe | should take a drink of
wat er .

DR CRYAN: | think it's alittle easier to hold
this mcrophone in front of you when you standing here
t hen when you are sitting up there.

BY DR CRYAN:

Q Wul d you agree that a CME Group Class | futures
and options contract would address a |lot of the risk
managenent issues for Class | handlers that you refer to
when you tal k about the difference between the higher-of

and the average-of ?
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A | think a Class | futures and -- Class | futures
and options contracts would be a marked i nprovenent in
terms of ability to manage risk, yes.

Q And that woul d al so address one of your nmjor
concerns in the elimnation of advanced pricing?

A It would -- it would -- it would address the
concern of the higher -- of the idea of not know ng which
product that you need to pick as your hedge.

Q So what would -- what is the -- if there were a
Class | -- if there were Cass | futures and options, what
Is the damage, what is the harmto bottlers of elimnating

advanced prici ng?

A. As long as their custoners are willing to
accept -- well, as long as -- as long as there's enough
[iquidity, | would say, in the market for themto fully

hedge advanced price versus the actual price they receive,
then there probably isn't a problem But currently we
don't have that market. |f one were established, there's
[iquidity issues for the anobunt of volune that woul d
probably need to be hedged.

Q Well, which | eads to ny next question, which is
that there's an awful lot of the policy proposals fromthe
Dairy Institute of California and | DFA, for whom you
presented data, that seens to rely very heavily on the
status quo and the current dairy futures and options
conplex. That would seemto make CVE the arbiter of
Federal Order policy.

|s that an appropriate situation to be in?
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A. | think what |I'mvoicing here, first of all, we
don't have any -- Dairy Institute does not have any
proposals at this hearing. Dairy Institute is either
supporting or opposing proposals that are out there.

But | think what |I'msaying is, our position is
based on our concerns. Qur concerns are based on what's
currently available to us in terns of managi ng ri sk.

So -- you know, that's what |'m saying, basically.

Q You do have policy -- | nean, whether you have
submtted a policy, you have policy to oppose or support a
variety of these?

A Correct. Correct.

Q Thank you.

And in the elimnation of Class Il advanced
pricing for Class Il skimmlk, since the Class Il

butterfat is already priced on current prices, and because

Class Il is much nore -- Cass Il processing and pricing
seens quite a bit nore like Cass IlIl and IV than it is
like Class I.

Coul d you tal k about what -- what is the harm

what's the damage of elimnating Cass Il skimadvanced
pricing?

A. Currently custoners are -- are used to the
Class Il pricing that we have. And to the extent that

there's passthrough pricing, that's -- that's what they
are used to. And so elimnating that Advanced C ass ||
skimpricing takes away that -- that ability to, at |east,

forecast that part of the of the price.
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Q It would disrupt what they are used to?

A Correct.

Q And regarding the Class Il differential, the
proposal fromthe Farm Bureau, American Farm Bureau
Federation, howis the $1.56 proposal different fromthe
original $0.70 logic, the I ogic behind the original $0.70
differential ?

A. In terms of the logic, it's not. And | think --
but what we find is when powder is advantageous -- nonfat
dry mlk powder is advantageously priced, it's fairly easy
to swtch. And that full rewetting in the sort of drying
and rewetting, isn't actually what needs to happen,
because, you know, a lot of tinmes you are able to rewet
those solids wth other dairy liquids that are already
there. In other words, you are not, |ike, using 100%
powder. |It's -- you are using powder in addition to other
dairy liquid products. So you are reducing the anount of
Class Il mlk that you use and using nore of the
ingredient. And | don't think froma policy perspective
it's necessarily good to encourage nore powder use if you
want to have Class Il mlk use.

Q But do you -- do you realize that the Class Il --
t hat the AFBF proposal for the $1.56 does not include a
rewetting cost, it's just a drying cost?

A | -- 1 guess | didn't realize that.

Q Ckay.

A But I will say that when we | ook at the nunber
that the nenbers indicated, that they -- they could
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utilize powder nore efficiently -- or nore often in that
si tuati on.
Q And would elimnating Class Il advanced pricing

hel p avoid sone of the price discrepancies, the price

di fferences between Class Il and IV that fromtinme to tine
encourage that sort of reconstitution, as Class Il prices
| ag behind falling Cass IV prices?

A. | didn't do any anal ysis on that.

Q And does -- does the use of ingredients help
bal ance t he market ?

A. Yeah, | hadn't really thought of that as a
bal anci ng function. | think the products are bei ng nade,
and usually there's powder available to buy, so --

Q Ckay.

A. -- it's a--it'sreally a -- an arbitrage, a
product form arbitrage deci sion.

Q Ckay. O the sort that could hel p bal ance the
mar ket ?

A. It could if it was -- if it was matched up.
Qoviously, it's another use of those products, so it's --
it would -- it would tend to | ead nore -- nore producer
mlk fromCass Il use to Class |V use.

Q Very good. Thank you for your testinony, and your
bei ng here, and your thoughtful responses.

A. Thank you.

DR. CRYAN. Thank you very much.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
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Q Good afternoon, Dr. Schi ek.

A. Good afternoon, Ms. Hancock. How are you?

Q | mdoing fine. How are you?

| just have a few questions. You were talking
about the purpose the Federal Order system

Is it also true that in addition to the itens
you' ve di scussed in your exhibit, that a purpose of the
Federal Order systemis a producer price inprovenent or an
enhancenment under the Federal M|k Mrketing O der?

A. | think the purpose of ensuring adequate producer
prices is to ensure that there's adequate mlk, fluid
m |k, for consuners.

Q Is it also true that a purpose is to enhance the
producer prices as well?

A. Again, | think the enhancenent of producer prices
is to serve the | arger goal of ensuring that the market is
served.

Q And in order to do that, you have to make sure
that producers are fairly paid and they are able to stay
i n business?

A Yes.

Q And so is it also true that it was designed to
neutralize or |evel the bargaining power between producers
and handl ers?

A. Yeah. | believe that was a purpose.

Q And the net effect of that is that because of the
Federal Order system prices are higher for producers than

they woul d be without a Federal Order systen?
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A. That's the goal, yes.

Q On page 3 of your witten statenent in
Exhi bit 249, at the very bottom paragraph there, you
have -- | think it's your third sentence, it states,
"Regul ated prices that are set too high can lead to mlk
produced by dairy farnmers being dunped at the farm or
nmoved out of the area to find a processing hone."

Do you know what sentence |I'mreferring to?

A. Yes. Yes. | know what you are referring to.
Q Do you have any exanples of that occurring?
A. It was occurring in California at various tines,

okay, so this experience, this is when regul ated prices
were hi gh and Make Al |l owances had not been adjusted in
California, where we had too nuch mlk in the state for
t he anpbunt of processing capacity.

So the idea here is, you ve got a market-clearing
price. Supply and demand, graph crosses right here,
right? If it's too high and it's above that, you have --
you have a supply that's greater than the demand at that
price. So you have this issue of, okay, what do we do
with the excess mlk.

If it's below that, then you have got a situation
where there's -- there's nore demand at that price then
there is supply, and that tends to bring the -- bring the
price back to equilibrium and it's done through
conpetitive premuns, and that's a nore orderly process
than if you have a situation where it's too high and you

don't have hones for the ml k.
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That's the argunent |'m nmaki ng here.

Q Ckay. And you said that you do have exanpl es of
when it had occurred in California?

A W -- we saw that in California at various tines
from 2006, probably up until m Ik production peaked in
California in 2014, | think.

Q And during that tinme period between 2006 and 2014,
when -- are you saying that that was the wi ndow of tine in
which the m |k supply was too high as conpared to the
demand in the market?

A Correct.

Q And then what happened?

A. | think what happened -- well, we had the -- we
had the financial crisis. That was the first thing that
led to a drop in demand. And then over tine, costs of
production began rising, and then the price wasn't too
hi gh anynore. So m |k production costs rose and m |k
production started declining.

Q Ckay. And it took the full eight years between
2006 and 2014 for the market to right itself under those
condi ti ons?

A. No. It would right -- you know, markets tend to
nove from one disequilibriumto another. So equilibrium
is kind of a noving target concept.

What was happening during that tine is you were
having a |l ot of shocks to the market. So sonetines mlKk
was in surplus, then -- then prices fell, and mlk was no

| onger in surplus. And then sonetinmes production costs
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would fall, and mlk -- mlk supply would grow agai n.

Q And so when you say the market tends to, | guess,
overcorrect itself, that's just the pendul um swng too far
the other direction; is that right?

A That often happens, yeah.

Q So when you say -- | just want to talk about this
timeframe in there. You said in around 2006 is when you
believe that there was too nmuch mlk in California?

A Uh- huh.

Q | s that yes?

A Correct.

Q Ckay. And -- and you believe that in 2006, the
reason there was too much mlk in California is because
the prices were set too high?

A The regul ated price was too high. And I -- | say
t hat because Make Al |l owances for manufactured mlk were
not -- not keeping up with costs. So there was a hearing
in 2006, and that -- that spring there was m |k being
dunped in California. Sonme of that is on testinony -- you
know, on the record in the CDFA testinony.

As a result of that hearing, the Make All owance
was increased. After that, we weren't having the probl em
wi th excess supply for a while. And then we had the

financial crisis, demand dropped, and we had excess supply

because of that. It was a different reason.
Q So you are tal ki ng about manufactured products?
A Yes.

Q Ckay. And this is at a tinme when CDFA was
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conducting an annual survey of the prices in the market in
Cal i fornia?

A Yes.

Q And -- and -- and then | think we tal ked about
this previously, but then CDFA would bring the -- bring
t he data back that they would collect, and then apply all
of the market conditions that they observed, and create a
Make Al l owance that they thought was appropriate for the
mar ket ?

A Correct.

Q And they did this on an annual basis.

A. The -- the adjustnent didn't necessarily happen on
an annual basis. Pretty nmuch |ike here, you know, you
have to have a hearing, so soneone petitions for a
hearing. A petition is not always granted, you know.
Generally they are | ooking for nore support or, you know,
real clear evidence in the data that that change needs to
happen. So you m ght have petitions where there's no --
no hearing but -- so, again, long answer to a short
guestion. It didn't happen on an annual basis even though
the informati on was com ng out on an annual basis.

Q Ckay. The information was available to CDFA in
t he market on an annual basis, but the change didn't
necessarily occur to Make All owances on an annual basis?

A Correct.

Q And you said it started in 2006, and then the
financial crisis was, what, 2008 to 20107

A. Yeah, that time period.
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Q Ckay. And so the market factors, before a change
coul d be nmade by CDFA under the regulatory regine, the
mar ket had sonme occurrences that tended to have an effect
on the market as well?

A Yes, there were other forces at work at tines.

Q And the -- was the -- that caused a decrease in
demand in the market, and the supply and demand curve

tended to right itself based on those market conditions.

A Yeah. The -- well, the decrease in dermand | ed
to -- at least initially, led to an oversupply of mlKk.
But then the high cost of -- or the |ow prices of mlk,

mlk prices corrected, and that brought production down

again. So you had -- you had both forces at work
during -- at the sane tine, during the financial crisis.
Q Ckay. So in that case, it wasn't the regul at ed

prices that corrected it, it was the market conditions?

A. In that case, yes.

Q So back to your statenent here where you said the
regul ated prices resulted in farnmers dunping their mlk or
nmovi ng out of the area to find a different processing
honme, can you think of an exanple when that occurred that
was related specifically to the regulated mlk price that
was set ?

A Wll, | think that was the situation we faced in
2006 in California.

Q Ckay. Al right. And then maybe just high-Ievel
on Proposal 1, that's National MIk's proposal on the mlKk

conponents.
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A Uh- huh.
Q Were you here when National MIk put on its case

related to the mlk conponents?

A. | think I was here for -- for some of it, yes.
Q O listened to it?
A Yeah.

Q Ckay. Is it fair to say that for the fat/skim
orders, inplenentation of National MIk's proposal wll
cost processors nore noney in those areas?

A. | would say, yes, that would be true.

Q And California Dairy, do you have any facilities
out in that location, in the |ocations in those fat/skim
orders?

A. W do not. And California' s a nmultiple conponent
pricing order.

Q And woul d t he changes proposed by National M1k
cause an increase in any of the pricing that California
Dairi es woul d pay?

A. California mlk processors you nmean, in

California, buying mlk in California --

Q Yeah.

A. -- 1s that -- not for Casses Il, |11, and IV.

Q But it would for Class |?

A Correct.

Q Because based on whatever kind of nover that is
finally settled on, it would still be based on the IIl and
| V?

A. Yeah, | assune our conponent levels in California
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are higher than the -- than the assuned conponent |evels.

Q So the financial inpact of National MIk's
proposal on California Dairy Institute would be that it
woul d increase its Class | mlk prices?

A. It would increase the Class | mlk prices for

menbers, yes.

Q Ckay. And then National MIk's Proposal Nunmber 3

to elimnate barrels fromthe Cass IIl pricing, does --
maybe | shoul d back up.
| think when -- you kind of skipped over the

2023

I ntroduction, but you said that Dairy Institute represents

fluid mlk processors and dairy product manufacturing

plants in California; is that right?

A Yes.
Q How many plants do you have?
A How many plants? | don't know. How many

processors? W have 23 processor nenbers who have pl ants

in California. Sone of them have nore than one.
Q And do you know what the nakeup is as between

fluid mlk and dairy product manufactured products?

A | would say right now we're probably about 50% of

t he nenbership, maybe a little nore than 50%is doing

fluid mlk and/or cultured frozen products, and then the

other -- the remainder is nostly cheese, with one or two

fluid dass |V products.
Q Ckay. So about half of your nenbership has
products in Class II17?

A. It's probably a little less than half, yep. But
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they are -- they are, by and l|large, |arger conpanies that
are buying nore mlk than the others.

Q Ckay. And then National MIk's Proposal 3 that
woul d elimnate barrels fromthe protein pricing fornmula
that would set Cass IlIl prices, if that were to occur,
the net effect of that would be to potentially increase
the price for Class IlIl mlk; is that right?

A Yeah. Based on historic data, that would be --
that woul d be the case, because historically blocks are
hi gher than barrels.

(Court Reporter clarification.)
THE W TNESS: Gkay. Historically, cheddar bl ock
pri ces have averaged higher than barrels by -- by nore
t han the $0. 03 adj ust nment.
BY M5. HANCOCK
Q And Proposal Nunber 7, National MIk's proposa

with respect to Make Al l owance, you and | have al ready

di scussed.
A W did.
Q But if |I can just sumarize it here. One of your

concerns with National MIk's proposal is that it doesn't
go far enough in increasing Make Al l owances; is that fair?

A Yes. Relative to what we think costs are. Yes.

Q Ckay. And when you say "relative to what we think
costs are,"” you have instead opted to support Proposals 8
and 9 for the Make All owance increases that woul d
ultimately result in a higher increase to Make Al | owance?

A. That's true. That's what woul d happen.
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Q And so that would, in turn, reduce the pay price
t hat your nenbers would have to pay for the products that
they -- for which they would get to deduct the
Make Al | owance.

A That's true. Yes.

Q And then, as | understand Dairy Institute's
position, you oppose Select's proposal due to | ack of
i nformati on on shrinkage, fat recovery, and nonfat vyields.
Is that fair?

A. Yes. Are you tal king about Proposals 11 -- 10,
11, and 12? |Is there one particular one you are talking

about, or all of thenf

Q | just kind of |unped themtogether.
A. Ckay. Yeah. | think Select has done a good job
of pointing to part of the formula. | just -- | think

Dairy Institute nenbers felt like we would like to see
nore -- a broader set of information before being
conf ortabl e maki ng those changes.

Q And the work that you did on your kind of nmetric
nodeling didn't include any yield data or anal ysis?

A Did not. It did not.

Q And you're not aware of anyone asking
Dr. Stephenson to add yield data into any of his -- any of
his anal ysis either?

A " m not aware, no.

Q Ckay. And then | want to turn now to Nati onal
M I k's Proposal Nunber 13, which is the one we have been

tal ki ng about this week, to nove the -- fromthe
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aver age- of back to the higher-of.
And you were present, at |east today, for that
testi nony?

A Today. Yes. Uh-huh.

Q And it's fair to say that historically, since
aver age-of has been put in place, it has resulted in a
price point that was | ower than what it woul d have been
had t he hi gher-of been paid; is that accurate?

A That's been accurate to date.

Q Ckay. And one of the reasons that you have
articulated for opposing National MIk's Proposal
Nunmber 13 to nove to the higher-of is because of sone
concerns you have w th whet her hedgi ng can be conducted
using the higher-of; is that right?

A Yes. That is the concerns that our nenbers
expr essed.

Q And do you know how nuch of your nenbership is --
i s hedgi ng today, using the average-of?

A. | don't know. | have heard fromof ny fluid mlk
processors. | have heard -- four of them have told ne
that they use futures for certain custoners to hedge and
provide a price for certain custoners.

Q Do you know what products they are using?

A. | don't. | believe it's nostly ESL fluid mlk
products, extended shelf-life fluid m |k products.

| did have one who -- who said they had one HIST
custoner that was asking for it, and they were using it
for that.
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Q Ckay. And what about their custoners, have you

heard anyt hi ng about their custoners using any hedgi ng

t ool s?
A. | don't know what their custoners are doing.
Q Do you know what the risk exposure for C ass

processors are that they are managi ng?
A | do not.
Q Does Dairy Institute do any kind of risk

managenent or engage in any kind of risk nmanagenent

training?
A. No. | think we -- you know, we don't -- we -- |
shoul d say we have had and have invited -- during mlKk

pricing workshops, we have invited folks to cone in and do
a session on risk managenment, but we don't do any risk
managenent ourselves. W don't -- you know, we're not a
broker or anything. W don't hedge for our nenbers. W
are just an advocacy organi zati on.

Q When you say "an advocacy organi zation," what do
you advocate for?

A We advocate on behalf of our nenbers on
| egi slative and regul atory matters.

Q Thi ngs that have a financial inpact on their
busi nesses?

A. Yeah. | would say ultimately they are | ooking for
the health of their business and the health of the
i ndustry --

Q And - -

A. -- so that they can do business in the industry.
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Q And do you know what risk managenent tools would
be available to your nenbers if the -- if we return to the

hi gher-of nover for Cass | pricing?

A | don't personally know what tools would be
available. | -- | know that hedging with -- with the
contracts would be a ot nore difficult. | don't know how

you woul d construct that hedge.
| do know, | heard testinony that there are

over -t he-counter market makers who will -- will do
sonething to provide a price, for a price.

Q Ckay. And all of the risk nanagenent tools cone
wth a price, don't they?

A Sone -- sone cone with nore cost than others.
But, yeah, they all cone with a price.

Q Ckay. And what about swaps, woul d that be an
option if the higher-of novers were put back in place?

A. "' mnot an expert on swaps, but |I'm assuni ng that
you m ght be able to find sonebody to do a swap. | just
do not know what they would charge for that swap.

Q And what about options, would that be an option to

have an option under a -- under a higher-of nover?
A. | think -- | nean, options are options on futures
contracts, so | assunme you would have the sane -- sone of

t he same issues.
Q Forward contracting or fixed pricing, would that

be an option?

A. Forward contracting can -- can be an option for
sone classes of mlk. | don't see it as an option for
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G ass |I.

Q Ckay. Do you know? | nmean, have you done any
ki nd of anal ysis?

A | don't know anyone who is using it right now.

Q Well, no one can use it right now under the
hi gher-of nodel, right? Because it doesn't exist yet.
Again --

A. Yeah, and there's an issue with -- with -- when
you are bel ow the regul ated m ni nrum

Q And then what about inventory? |Is inventory used

as a risk managenent tool ?

A For Cass I?

Q For Class |I.

A. Not that |I'm aware of.

Q What about for ESL products?
A | don't -- | don't know.

Q Ckay. |If we | ook at page 10 of your testinony,
your witten statenent, at the bottom maybe two full
sentences up fromthe bottomthere's a sentence that
starts, "to the extent." And it states, "To the extent
that the cost of bulk mlIk transportation has increased,
t hose additional costs are probably being paid in the form
of higher transportation charges that cooperative mlKk
suppliers charge their Cass | custoners.”

Do you know if that is actually happeni ng?

A What | hear fromny nenbers in conversations is,

is they will say they are paying nore, they're paying

hi gher transportation charges. And, you know, | think
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that that's -- that's fair. Cbviously if transportation
costs have gone up, and cost of serving the market is

hi gher, then they are paying those charges fromtheir
suppl i ers.

Q Yeah. Do you know who is absorbing the cost of
t hose transportati on cost increases?

A. | would assune ultimately it comes through to the
price charged to the -- to the retailer fromthe
processor, if they can pass it on, if they can absorb that
cost.

Q And your statenent here says that Dairy Institute
opposes National MIK's Proposal Nunber 19 to increase the
Class | differentials; is that accurate?

A Yes.

Q And if Proposal 19 were adopted, it would -- it
woul d cost your nenbership additional nonies to acquire
its Class | products; is that accurate?

A. It would increase the Class | price, yes.

Q And so that would be a yes, it would increase your
nmenbers price as wel |l ?

A Correct.

Q Ckay. If you turn the page, I'mat the top of the
page 11 on your statenent. And the sentence that started
on the prior page but continues over, says, "The
additional Cass | revenues avail able to Federal Order
mlk pools wll further disadvantage producer cooperatives
t hat own manufacturing plants and that are already

contending with i nadequate Make Al |l owances. "
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"' mwondering if you can hel p ne understand what
you mnean there.
A. So what |I'mtal king about there is to the
extent -- if a manufacturing plant that's pooling its mlKk

on the Federal Order and obligated at order m ninmum

prices, it's paying manufacturing costs -- manufacturing
prices -- so let's use a Cass Ill, for exanple. They are
paying a Cass IlIl price that doesn't -- doesn't have a
Make Al l owance that -- that accurately reflects the cost

of converting mlk into that cheese. That either creates
aloss in the plant or the plant wll pass that on to its
nmenber - owners. Ckay?

A loss in the plant can be carried for a while by
avoi di ng certai n mai ntenance or, you know, new pl ant
i nvestnents, putting themoff for a period of tine, but
ultimately the producer who owns the plant is going to be

payi ng that price.

So -- so that's the inadequate Make Al |l owance
thing that -- where they are earning a price -- or
having -- not having their costs fully -- fully covered in

t hat conversion by the inadequate Make Al l owance, if they
are paying the regulated m nimumprice. Okay?

So then you have got a cooperative that's nmainly
selling mlk, as opposed to turning it into a product and
operating a manufacturing plant. So they are selling mlKk
to custoners.

If you increase the Class | price, they are going

to benefit fromthat price in ternms of the pool. They are
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al ready benefitting fromthe higher manufacturing mlk
price that doesn't fully reflect the manufacturing cost.
And so the manufacturing plant is kind of |eft
wth a-- with the issue of, do | pool to get the Cass |
revenues and pay that hi gher manufacturing cost, that
manuf acturing price that doesn't reflect ny cost, or do |
depool so | can not pay that higher manufacturing cost to
the pool, but then | mss out on the Cass | revenue. So
it creates an unequal playing field for those two
di fferent handl ers.
Q Ckay. And so you are saying in here, though, that
it di sadvant ages the producer cooperatives.
Are you distinguishing that fromthe proprietary
cooperative or fromproprietary plants or --
A Yeah. Here |I'mjust tal king about two different
types of cooperative handl ers.
Q Ckay. And so you --
A. One that's selling mlk and one that's
manuf act uri ng products.
Q Ckay. And so you're saying that the one that
woul d be di sadvant aged woul d be the one --
A Manuf act uri ng.
Q -- that owned the manufacturing plant as opposed
to the Class |7
A Correct.
Q Ckay. | understand. Thank you
M5. HANCOCK: That's all the questions | have.
Thank you.
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MR MLTNER Ryan M Itner representing Sel ect
M | k Producers.
CROSS- EXAM NATI ON
BY MR M LTNER

Q Good afternoon, Dr. Schiek.

A Good afternoon, M. MItner.

Q On Sel ect's Proposal Number 10 regarding butterfat
recovery, does the Dairy Institute, as an organi zati on or
any of its nenbers, intend to introduce any evi dence on
the butterfat recoveries that they experience?

A Not that |'m aware of.

Q Wth Proposal 11, do any of the Dairy Institute's
plants intend to introduce evidence on their experiences
in nmeasuring farmto-plant shrink?

A Not that |I'm aware of.

Q On Proposal Nunber 12 regarding nonfat yields and
the uses of butterm |k, same question, does the Dairy
Institute or any of its nmenbers intend to introduce any
evi dence or data on their experiences?

A Again, not that |I'm aware of.

Q Ckay. You had sone questions earlier about high
prices leading to mlk being dunped at the farm or noved
out the area, and you described California' s experience in
t he 2006 to 2014 range.

During that tine, of course, California operated
its own order system correct?

A Correct.

Q And | think during that period, whether explicitly
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or inplicitly, California adopted a policy of establishing
prices at a level that incentivized the growh of
manuf acturing capacity in the state; is that correct?

A That's correct.

Q Wul d you al so say that sone of the novenent of
dairy farns out of the state were due to | and val ues and
the availability of what's known as a 1031 exchange?

A | would say that 1031 exchange was used,
particularly with dairymen who were selling out in
Sout hern California.

Q And in Southern California you had | ongstandi ng
dairies that found thenselves in the wonderful position, |
suppose, of being able to sell their acreage by the square
foot, correct?

A Yes. And ny understanding is, sone of them
relocated to the Central Valley and expanded there, sone
of themrelocated to far-flung places |ike New Mexico and
| daho and expanded t here.

Q And those that chose to remain in California found
t henselves in the situation where they were required, if
t hey were using a 1031 exchange, to invest their proceeds
in agricultural operations, correct?

A. That's ny understanding. |'mnot an expert on
taxes, but that's ny understanding of how it worked, yeah.
Q And usually those farnms -- | guess | shoul d ask

this nore as a question.
s it your understanding that as those farns

rel ocated, in many instances, they -- they vastly expanded
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their herds?
A. That is nmy understandi ng, yeah.

MR- MLTNER  Thanks. That's all | have.

THE COURT: Tell nme if you want anot her break
before 5:00. It's now 4: 35.

No? Just keep going until 5:00? Good. All
right.

Are there any other questions before we hear from
what the Agricultural Marketing Service will ask? No?

Let us hear fromthe Agricultural Marketing
Servi ce.

CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon, Ms. Tayl or.
Q |"mgoing to try not to be duplicative.
A. Good, because | only have a little bit of water.
Q Ch, | can renedy that. Let's see.

On page 5, at the bottom when you -- this is on
regards to opposition to Proposal 5, adding unsalted
butter. And the carryover sentence to the next page says,
"There is also a question of how subsi dies on exported
butter would be handled in the price reporting of the
pr oduct . "

Can you expand on that?

A. | was thinking of the CM program and any
assi stance given to selling exported butter.

Q So that's not governnent subsidi es?
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A No.

Q That's private?

A. Private, right.

Q Okay. | wanted to turn to Make Al |l owances, which
starts on page 6. And first we have a carryover question
fromthe first tinme you were here, so we'll not -- | wll
take this opportunity.

So the proposals that Dairy Institute supports and
of which you testified on your own study, is averaging the
St ephenson study with your own study.

A Uh- huh.

Q | guess one question is, why would it be
appropriate -- why do you think it's appropriate to
average the two studies when there are California plants
accounted for in the Stephenson study, whereas in previous
heari ngs, when we have updated Make Al |l owances, those
studi es were averaged, and at that tine the CDFA study,
because there were not California plants included in the

St ephenson st udy?

A Yeah. | think, again, because it's -- it's two
di fferent approaches to the sane issue. | think if -- if
you -- if you're fully confortable with the Stephenson
study, you know, it has California data init. If -- if,

you know, the fact that it's not fully audited is a
concern, then this is another piece of data that | think
has sone -- sone value for consideration.

Q Ckay. And at bottomof that first paragraph you

have a sentence that "the averaged cost data" -- and
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you' re tal king about the average of the two studies -- "is
nore noderate than either study al one.™

Can you expand on how you find it to be nore
noder at e?

A. Just an observation about, you know, where the
average nunbers cone out conpared to the individua
nunbers fromeither study. That's all it is.

Q And can you talk a bit about your Dairy Institute
nmenbers? | think what | caught was a little |less than
50% of them have manufacturing plants in IIl or 1V, and
nost of that is in cheese, of your nenbers; is that
correct?

A Yes.

Q So can you talk a little bit about whether or how
their costs -- the manufacturing costs of those Dairy
Institute nenbers are or are not representative of the two
cost met hodol ogi es we have in front of us?

A. Yeah. | don't know, you know, for exanple, who
participated from-- other than | believe H | mar indicated
that they did, and they certainly, of the cheddar cheese
maki ng today, are a |large part of that.

Beyond that, I'mnot sure. W have a couple of

ot her cheddar nmkers in California, and | don't know that

they participated. | don't knowif they did or if they
didn't, but they would be smaller.
And, I'msorry, now | have kind of |ost your
guestion in kind of |looking at nmy -- ny information.
Q Sur e.
TALTY COURT REPORTERS, INC. 5249
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So just a question, because |'mnot sure if other
Dairy Institute nmenbers will be testifying, trying to get
an idea fromyour nenbers' perspective, are their costs,
you know, covered by the surveys as -- you know, before
USDA right now to consider? Are their costs |less than
t hose survey results or nore than those survey results?
Li ke, trying to pull out sonme actual data, | guess, or

t houghts on actual costs?

A. And | don't -- | would love to be able to help
you. | don't know what those costs are on those ot her
plants. | think, you know, given that, you know, Hil mar
participated in the survey, | assune that it's probably --
you know, given how |arge they are, | assunme it's probably
fair to -- to say that they -- their costs are on the

| ower end. Right?
The ot her cheddar manufacturers are probably --

one's probably somewhat hi gher and one is probably much
hi gher because one is sort of a plant that -- | would call
t hem medi um si zed and the other is a plant that's quite
smal |

Q Ckay. And do you know anyt hi ng about your nenbers
when it cones to survey products currently, or products
that we survey, so then we gather manufacturing costs on
t hem about your nenbers' ability to invest in those
plants to try to |lower their manufacturing costs over the
| ast five years?

A Yes. | -- 1 don't -- yeah. | don't really know

that information, internal information fromthose

TALTY COURT REPORTERS, INC. 5250
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

conpani es, and probably couldn't say if | did.

Q Ckay. Turning to the next page, which is page 8,
in your opposition to Proposal 12. Then you have, towards
the end, mddle, |ower half of that paragraph, "The | ower
yield (.99) is to conpensate for generally | ower
butterm | k powder prices conpared to nonfat dry mlk
prices and the higher costs associated with drying
butterm | k powder conpared to nonfat dry mlk."

As we look at -- it's a yield. So how did you
cone to this conclusion it's supposed to conpensate for
| ower powder, butterm |k powder prices?

A. | think when | was reading the hearing decision
fromthe 2000 hearing, there was a discussion of that in
t hat decision, and that's -- that's what | read. | -- |
think a wtness fromCDI talked a bit about that in his
testi nony as well.

Q On the hedgi ng proposal -- well, excuse ne -- on
the base Class | skimmlk price, |I think Ms. Hancock
asked you about whether any of your nenbers, fluid
nmenbers, hedge, and | think you said you believe four of
your fluid plants do that?

A. | talked to four who said they do that with sone

of their custoners, yeah.

Q How many total fluid nmenbers do you have, if | my
ask?
A. Let's see if | can -- sorry, |ooks |like about ten,

if I added themup quickly. Actually, that's right, it's

a little under 50% of our nenbership.
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Q Ckay. Thank you
|"mgoing to turn to page 10, and this is your
di scussion on the Class | and Il differentials.
| want to start in the mddle of that paragraph:
"It appears that the proposal would do little to
i ncentivize the novenent of mlk to Cass | plants as
Class | price gradients have not changed substantially."”

| guess ny first question is, what would you see

2023

as a substantial change, if what you are contending now is

Nati onal M|k, whatever they proposed for California, you

don't believe is substantial enough to actually nmake m |k

go to the fluid plants?
A. Yeah. | was thinking nore about the | ocation
di fferences rather than the actual size of the
differentials. So right now we have a $1.60 differenti al
in sort of the Fresno, Tulare, Kings County, sort of
that's the biggest mlIk supplier in the state.
And in Los Angel es, San Diego, that area,

there's -- Orange County, where a | ot of the population in

the state is and where there's a lot of fluid mlk sold,
it's $2.10. So you have a $0.50 gradient, and | -- |
don't think that gradient is changed in the proposal,
whi ch was surprising to ne.

Now, nmaybe there's reasons for that, but, you
know, | would -- |I've heard it's nore expensive to nove
mlk into Southern California fromthe Valley, and a | ot
of mlk does nove that direction. | would have expected

if the proposal was to incentivize novenent, that there
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woul d be nore of a gradient there, but what we have seen
is just all the differentials have gone up.

Q Ri ght .

A. That's what | was tal king about.

Q Ckay. So is it appropriate for USDA to | ook at
that or to | ook at where the actual supply area is for
t hose | ocations? So the supply area for L. A, for
exanpl e, where that mlk cones from to see if that
gradi ent changed, which might be different than Tulare to
L.A, for exanple?

A. Yeah, you probably would want to consider how the
mlk is noving, for sure.

Q I n your next sentence says, "To the extent that
the cost of bulk m Ik transportation has increased.”

| know Ms. Hancock asked you a few questions, and
" mnot sure | caught all of the answers. But from your
nenbers' experience, or fromyour own know edge of in
California, do you see that the bul k cost of transporting
m | k has increased?

A | hear from nmenbers periodically that their
supplier has cone to them and said, yeah, we have got to
I ncrease your transportation charge because costs are
goi ng up.

Q And is it -- do you have an opinion on whet her
that transportation cost should be -- or whether it all
shoul d be or sonme of it should be captured in the Federa
Order mnimum prices, or done outside of the Federal O der

prices?
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A. Yeah. You know, | would argue that part of the
pur pose of the differentials is to help pay for a portion
of that cost, of novenent to help incentivize that
novenent. | think historically that's how the
differentials have been viewed. | amnot sure that if you
increase the differentials, that those transportation
charges woul d cone down fromthe suppliers.

It would probably take an individual handl er
starting to build their own supply if they could do it for
that, for the charges to cone down.

Q And on the sentence that ends that page and goes
into the next page, and | know you had a discussion with
Ms. Hancock about this, but I just want to nake sure that
we are clear.

So when you are tal king about how the d ass |
change, differential change for National MIlk, let's see,
woul d be available in the pools but would further
di sadvant age producer cooperatives that own manufacturing
pl ant s.

So as | understand it, when | want to conpare a
manuf acturi ng co-op versus a marketing co-op, that
manuf acturi ng co-op would have to decide, |'meither going
to depool to recoup ny manufacturing costs that | am not
recouping in the order system or |I'll pool and capture
the additional Class | revenue that | get to share.

So that's the decision you are nmaking or that they
have to make?

A. Right. Correct.
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Q | feel like | have a further question, but |
haven't processed what that is yet, so -- let's see.

For Proposal 21 on the Class Il differential, you
state that you think "it will result in nonfat dry mlk
bei ng substituted for Cass Il skimin the production of
Class Il products.™

Do you have an analysis or any data to support
t hat ?

A. No. That was just what sone of nmy nenbers
i ndi cated based on when they | ooked at the nunbers. As we
were di scussing a policy position on that proposal, that
was what | heard fromthem

Q | think M. WIson and | are going to contenplate
your answer this evening.

A. | have a feeling you will probably be hearing sone
of these concepts again fromother w tnesses before we are
done.

Q We'll figure it out before we're done then

M5. TAYLOR: That's it from AMS.

MR. ENGISH: If there's no other exam nation,
then I would, on behalf of Dr. Schiek, nove the adm ssion
of Exhibits 249 and 250.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 249?

There is none. Exhibit 249 is admtted into
evi dence.

(Exhi bit Nunmber 249 was received into

evi dence.)
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 2507?

There is none. Exhibit 250 is admtted into
evi dence.

(Exhi bit Nunmber 250 was received into

evi dence.)

THE COURT: Dr. Schiek, before we let you go, do
you have anything el se you would |li ke to add based on all
t hose questions that have been put to you?

THE WTNESS: | do not, surprising.

THE COURT: All right. Thank you. You may step
down.

How woul d you like to instruct us about tonorrow?

M5. TAYLOR: Thanks, your Honor. | think we have
a nunber of people needing to testify tonorrow, and
tonmorrow s their only day, so hopefully we can nmeke this
al |l work.

| have Sara Dorland returning tonorrow to finish
her cross-exam nation, and she was called on behal f of
National M|k Producers Federation. Then we have John
Urhoefer fromthe Wsconsin Cheese Makers Associ ation that
needs to go on tonorrow norning. And then | have two | DFA
Wi tnesses that will be here tonorrow, and | apol ogi ze, |
don't have their first nanes.

MR, ENGLI SH: Kinberly G eenbaum and Chris
Her | ache.

THE COURT: \What's that second one?

MR ENGLI SH. Herlache, HE-RL-A-CHE
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W'l talk tonight about whether -- M. G eenbaum
does not have flexibility. | don't know for a fact yet
about Chris. But we're trying to work with people on
this.

| heard sone -- did soneone say sonething about a
dairy farnmer?

M5. HANCOCK: That's Wednesday.

MR, ENGLISH: Oh, that's Wdnesday. Ckay.

M5. TAYLOR: So those are the only four that |
have that need to testify tonorrow.

THE COURT: |s anyone el se aware of a w tness who
wants to be on tonorrow?

DR. BXZIC. Dr. Bozic, your Honor, Marin Bozic. |
can be tonorrow, if there's tinme. |'mflexible.

M5. TAYLOR: | have you on the list, Dr. Bozic.
And | didn't know if you were here all week or you just
had to be on -- | didn't know how your availability was.

DR BQzZIC. Well, if ny marriage gets shaky, |
m ght | eave earlier, but otherwse |I'mplanning to be here
all week.

THE COURT: But have you conpl eted your proposal
about the hedgi ng?

DR. BQZIC. Qur proposal is ever evolving to much
chagrin of our -- of the parties.

M5. TAYLOR: So if we get through those four
tonorrow, and |I'mnot sure if there's any farnmers show ng
up to testify tonorrow in person, but then perhaps we can

move to Dr. Bozic after that.
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1 THE COURT: It will be a late night for you, |ad.
2 Al right. Good. Is there anything further

3 before we go off record? No.

4 So we'll close this record at approxi mately 4: 54,
5 and we will go back on record at 8:00 tonorrow norning.

6 Thank you.

7 (Wher eupon, the proceedi ngs concl uded.)

8 ---000---

9
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