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MONDAY, OCTOBER 2, 2023 - - MORNI NG SESSI ON

THE COURT: Pl ease cone to order

Let's go back on record.

W' re back on record. [It's Cctober 2, 2023, a new
fiscal year for this proceeding, and it's approxi mately
8:04 in the norning.

And | have in front of ne the Exhibits 275, 276,
and 277.

M. Rosenbaunf

MR. ROSENBAUM  (Good norning, Your Honor. Steve
Rosenbaum for the International Dairy Foods Associ ati on.

Your Honor, you will renmenber that on Friday as we
went through Exhibit 276 we found a couple of pages with
errors, and we corrected themon the record, but |

committed to providing corrected pages. And if | could

approach Your Honor, | have copies of that.
THE COURT: Thank you.
MR. ROSENBAUM | have distributed copies to --

copies to USDA, as well as all the participants here.

And if | could explain. One docunent is titled
"Corrected Pages 20 and 23 of Hearing Exhibit 276," which
is also IDFA Exhibit 49. So those are sinply the
corrected copies of the two pages that we di scussed on
Fri day.

The ot her docunent, Your Honor, which is one page,
is called the "Updated ' Tabl es' Tab (Page 1) of Heari ng
Exhi bit 277," which also is | DFA Exhibit 49A

Your Honor, as we prepared the corrections to

TALTY COURT REPORTERS, INC. 6301
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exhibits -- to pages 20 and 23, we realized that the error
t hat appeared on page 20 of Exhibit 276 al so appeared on
the tab of Exhibit 277. 1t's the identical table. So we
went ahead and corrected it there, too. In -- in al

cases it sinply is changing the word from"greater" to
“lower" as it appears in the first three boxes that appear
on the updated table of Hearing Exhibit 277.

So, Your Honor, we would ask that both of these
corrected docunents be admtted into evidence.

THE COURT: Which one would you like to have the
first exhibit nunber?

MR. ROSENBAUM | think that woul d be the
"Corrected Pages 20 and 23 of Hearing Exhibit 276."

THE COURT: Al right. And just to nmake sure that
|"mdoing this correctly, what exhibit nunber would that
be?

MR. ROSENBAUM | believe that would be 278, Your
Honor. No?

| stand corrected.

THE COURT: So 286 is this one?

USDA REPRESENTATIVE: This is a new one?

THE COURT: Yeah, we're about to do a new one. So
are you telling ne we already have 2867?

USDA REPRESENTATI VE: No, that woul d be the next
one.

THE COURT: That's the next one. Excellent. Al
right.

So the "Corrected Pages 20 and 23" are

TALTY COURT REPORTERS, INC. 6302
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Exhi bit 286, and the "Updated (Tables) Tab" is
Exhi bit 287.

| s there any objection to these docunents being
admtted?

There is none. Exhibit 287 is admtted into
evi dence -- excuse ne -- Exhibit 286 is admtted into
evi dence. Exhibit 287 is admtted into evidence.

(Exhi bit Nunbers 286 and 287 were received

into evidence.)

MR. ROSENBAUM  And, Your Honor, you nay recal
that Exhibit 287 is actually inits original format, an
Excel spreadsheet, and this is the PDF version of it. So
we have posted to the -- on Saturday we posted to the USDA
website, not only what's now been marked as Heari ng
Exhi bit 287, the PDF docunent, but we al so posted the
corrected Excel spreadsheet counterpart to this. And so
we would just ask if Your Honor could al so deemthat Excel
spreadsheet version of what is now Hearing Exhibit 287
al so be admtted into evidence.

THE COURT: You know, | have a problemadmtting
into evidence things that can be changed, that's why |
like PDFs. So | appreciate you did exactly what needs to
be done, and I think your having made a record of it is
adequate. But I'mnot -- I'"'mnot going to -- | just have
a real problemadmtting into evidence sonething that |
cannot prove conclusively what condition it was in when it
was adm tted because it can change.

MR. ROSENBAUM  Under st ood, Your Honor. | wll

TALTY COURT REPORTERS, INC. 6303
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point out, it's in USDA s possession, of course, at this
point. | don't have any access to change it. But in any
event, |I'll just --

M5. TAYLOR: And, Your Honor, we -- we did ask for
Excel sheets to be submitted electronically. W did ask
everyone to protect them password protect them so they
can't be changed.

But one of the reasons is Excel sheets are up on

the web is because they are 508 conpliant, and PDFs are

very difficult to make conpliant, and we can't -- so
just -- you didn't know that but --

THE COURT: | did not.

M5. TAYLOR. -- at the beginning, so | wanted to

| et you know t hat.

THE COURT: That's good.

Well, has it been the practice before |I got here
to admt those into evidence?

M5. TAYLOR: Yeah. So the paper copies are what
goes to the Hearing Clerk's office, as well as an
el ectronic copy. They have asked for both versions. It's
still the paper copy nekes the official hearing record,
and the exhibits we've posted online are a courtesy in
advance.

W' ve never -- this is the first tinme we have ever
done this, so that people can have access to all these
docunents, and we tried to save a forest by not printing
So many copies. So it's kind of new practice this tine

ar ound.

TALTY COURT REPORTERS, INC. 6304
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THE COURT: You know, it's excellent that the
Hearing C erk asked for both, because so often the Hearing
Clerk, if -- if there were to be a judicial proceeding
fol |l owi ng what ever happens adm nistratively, the Hearing
Clerk, when it's asked to submt the record or pieces of
the record that are selected, it always wants the
el ectroni c version.

M5. TAYLOR: And they will have both this tine.

THE COURT: That's great. Good. Thank you.

So -- yes. | admt into evidence the electronic
versions as well.

MR. ROSENBAUM  Thank you, Your Honor.

THE COURT: Thank you.

MR. ROSENBAUM And M. Brown has retaken the
stand. He was being cross-exam ned when we broke, and
he's available for that to continue.

THE COURT: Thank you.

Before | have you identify yourself, M. Brown --
M. English.

MR, ENGLISH Yes. Chip English for the MIKk
| nnovation Group. | thought maybe we could start with
actually a few procedural things, possibly. W left
Friday under uncertain circunstances, and | know we have
reconvened, but | think it would be useful maybe to know a
few t hi ngs.

For instance, whether we are going to stop at 3:00
on Friday, whether we are going to do renote dairy farners

on Friday, and what our anticipationis, if we know, after

TALTY COURT REPORTERS, INC. 6305
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Cctober 11th. | just thought nmaybe we could start with
that today to understand the paranmeters of the week.

THE COURT: That's good. W might not be able to
fully respond, but it's good you are thinking about these
t hi ngs.

MR, ENGLI SH:  Thank you. | understand we can't
fully respond, but the sooner the participants and
everybody knows, | think the better for everybody.

THE COURT: Right. Good. | would Ilike
Agricul tural Marketing Service to respond as best you can
to M. English's query.

M5. TAYLOR: So this week we w il neet through
Friday. We will end at 3:00 on Friday. W wll not do
dairy farmer testinony this week, as it was not previously
schedul ed, so we will do -- it won't happen this week.

Next week we will neet. The hearing -- we w ||
neet on Monday. |It's a federal holiday, but in trying to
get this hearing conpleted, we do plan to hold a hearing
on Monday, Tuesday, and Wednesday, all three days until
5:00 p.m, and there will be no dairy farner testinony
next week.

| don't anticipate us finishing by then, and |
wi |l have nore kind of maybe at the close of today as to
what we're going to do after that. But that's at | east
for the next week and a hal f.

THE COURT: Very hel pful. Good.

Wuld the person in the witness stand identify

hi msel f, pl ease?

TALTY COURT REPORTERS, INC. 6306
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THE WTNESS: M ke Brown wi th | DFA.
THE COURT: And you renain sworn.
THE W TNESS: Thank you.
M KE BROWN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
THE COURT: And the person that was exam ni ng
didn't finish, right?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Brown.
A. Good norning. Wl cone back.
Q Yes, to you as well.
Ryan M Itner representing Select MIk Producers.
MR. MLTNER And one quick clarification with AVS
for folks that m ght be listening. Wen Ms. Taylor said
that there would be no dairy farnmer testinony this week or
next, any dairy farner that shows up here, of course, wll
get priority to testify, and that's just for -- for the
Zoom portion, correct?
M5. TAYLOR: That's correct.
MR MLTNER G eat.
BY MR M LTNER:
Q Well, M. Brown, | would |like to start with your
exhi bit, your spreadsheets, 277.
A. Ckay. Yes, sir.
Q So | was trying to think about how fol ks coul d use

this to evaluate the different nover options, and | was --

TALTY COURT REPORTERS, INC. 6307
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

it occurred to ne that if the record had sufficient data
presented by the various proponents to cal cul ate what a
farmer woul d receive over, say, a five-year period under
each of the various alternatives, we could eval uate what
woul d happen to a farner that mght enter or exit. W
could | ook at that average wi ndow and figure that.

Are you following ny --

Yes.

-- logic there?

> O >

Yes.

Q Ckay. So fromyour spreadsheet, do you think that
that could be acconplished, at |least as to | DFA's
pr oposal ?

A. Wth the exanple given, yes. It doesn't -- |
nmean, there's other USDA exhibits that show t he pounds of
conponents in mlk in each class, and of course every
order has different differentials. So this is just a very
sinpl e exanple, just at the |lowest, just to kind of
outline things.

We actually thought about that and, quite
honestly, didn't have tine to put sonething that
conplicated together. But the information's on -- USDA' s
provi ded what they need to do that, because frankly,
we've -- that's where we got all of our base infornmation.
So it's there, but we did not do it.

Q Ckay. And if one wanted to determ ne which of
your columms were input data and which were cal cul at ed,

t he actual Excel file that was submtted, we'd be able to

TALTY COURT REPORTERS, INC. 6308
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see that --
A. Yes. The references are on there, yes.
Q G eat.

THE COURT: You will have to slow yourself down.
THE WTNESS: GCkay. It's a new week.
BY MR M LTNER
Q Al right. |If that's the case, | don't have any
nore questions on the spreadsheet, and I would |ike to ask
now about sonme of the slides in your presentation. And |
think 1'd like to start with slide 19.

So this is the slide that begins with, "NWF
contention, using the higher-of Cass Ill and |V reduced
the incentive for depooling."”

The next line reads, "Reality, IDFA s data
anal ysi s establishes otherw se.™

THE COURT: And for those who are wondering which
exhibit they are in, it's Exhibit 276.

MR. M LTNER  Thank you, Your Honor.

THE WTNESS: You're on slide 19.

BY MR M LTNER
Q Correct.
A That's the one that's got the chart on it.
Q Thi s one?

A. No. | mean -- okay. Please give ne just a
second - -

Q Sur e.

A. -- 1"l pull it up.

Ckay. Thank you.

TALTY COURT REPORTERS, INC. 6309
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Q Ckay. So why does your data establish otherw se?

A. It's established otherw se, again, part of that
period of time over the long run, |IDFA' s proposal is
slightly higher. And the reason why is because we recover
t hose dollars over tinme, and since there's a floor and
there were several years that were bel ow the $0. 74, those
are years IDFA s can be slightly or significantly higher,
dependi ng on the difference between hi gher-of and the
50/ 50 plus $0. 74.

The | ast five years we are still below, and that's
because we have had so nuch volatility. It wll catch up,
but | have to recognize the last five years that is a
negative nunber on average.

Q |"msorry, | just want to nmake sure we're | ooking
at the sane --
A. Yes, | think we are. O course | guess |I'm
t al ki ng about --
THE COURT:  Stop.

THE WTNESS: |'msorry, yes.
THE COURT: Ckay. First of all, | |ove your
testinmony. | hope it all gets in the record. |If you

coul d speak abnormally slow for you, that would be useful.
THE WTNESS: Thank you, ma'am That's a very
good description. Those who know ne know that's a very
good descri ption.
So, I'msorry, Ryan, could you repeat your
guesti on?
111/

TALTY COURT REPORTERS, INC. 6310
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BY MR M LTNER

Q Yeah. | think our question and answer were
addressing two separate points.

MR, HLL: For the record, could you please state
what page you are on so we know?

MR MLTNER Yes. So |I'mlooking at Exhibit 276,
which is IDFA Exhibit 49, and |I'm | ooking at what is
printed, has a very faint "19" in the bottomright.

THE W TNESS: (Ckay. Yes.

BY MR M LTNER

Q Do you have that?

A Yes.

Q Ckay. So I'mjust trying to crystalize for the
record, and also for ny mnd, what in your analysis
establishes that the higher-of -- I"'msorry -- that IDFA's
proposal would | ead to | ess depooling than the hi gher-of?

A. Wll, in our admttedly fairly sinple direct
anal ysis we | ooked at the tinmes that Class | was bel ow t he
ot her classes of mlk, and although they' re remarkably
cl ose, overall, ours is slightly less tinmes where the
nover is below the other classes than would be the case
with National MIk's proposal.

Q Ckay. So -- and am | correct that then that is
the data on the foll ow ng page expressed as a percentage
of occurrences?

A Yes. That is correct.

Q Ckay.

THE COURT: Now, just so we all know, that next

TALTY COURT REPORTERS, INC. 6311
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page, page 20, has been replaced with a corrected page, so

we wanted to |l ook at how it | ooks now. [t's in

Exhi bit 286.
MR MLTNER And I'mcorrect -- | think I'm
correct that the only changes on there were the -- were

the words "greater"” changed to "lower," the nunbers did
not change, correct?

THE W TNESS:. Yes.
BY MVR. M LTNER

Q Al right. So if | |ook at those data boxes on
page 20, you have, in the final columm, "percent |ower
than the wei ghted average.” And so explain, if you would,
why you want to conpare the base price with the wei ghted
aver age.

A. Because you can have cl ass depooling due to either
1l or IV. And so for a sinple -- and of course C ass |
is part of Class IV, not all Cass Il plants can depool.
As long as they are not part of a Class | plant, they
generally can. So we -- we put all three in for that
reason, that is why. Because as we have | earned the | ast
few years, either Class IlIl or Cass IV can cause
depool i ng bei ng high.

Q So in your experience, any of the occurrences in
any of those four colums could result in depooling,
dependi ng on the order you are dealing with?

A | woul d say the opportunity is there. | cannot
say, you know, for -- for exanple, | cannot say in full

full certainty, because you would need to run every order,

TALTY COURT REPORTERS, INC. 6312
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every pool to know the exact nunbers. This was just one
way to try to conme up with sonme kind of indicator on the
di fferences.

Q Ckay. And am | correct that there is a tab in
your spreadsheet where you have conpared two cells, and
that's given you an indicator, a count indicator, and --

A Yes.

Q -- a count you used to develop that?

A. Yes. Pretty primtive Excel work. But, yes. |

t he percentage. Yes.

sense to ne, so thank you.

A. Ch, you're welcone. It's the only way | could
figure out to do it, sol'mglad it worked for you.

Q "' mcurious -- because depooling decisions are

made order by order. |'mjust curious about whether
right view as to whether depooling is incentivized or
dei ncenti vi zed.

A Like I just said, it really depends on order by

estimate what a general relationship would be between

| ooking at things in this nacro sense really gives us the

order. W did the best we could to cone up wwth a way to

in a Federal Order that has a very |ow amount of Cass I,

assigned 1s and 0Os, and then the total of the 1s gives you

Q | don't know if it's primtive or not, but it nade

pri ces.

As was brought up by a witness last -- | think it
was | ast Thursday, the I11/1V spread nakes a big
difference. And if you are in a lll/IV spread that's w de

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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it's -- it's -- there's nore |ikelihood of depooling, not
even necessarily to Class |I. But we just thought this was
one way to take kind of a centralized | ook around -- bad
choice of words -- | think the reutilization is about the
sane as Central, but that's why we did it the way we did.

Q | f you could turn to slide 25 on the sane -- sane
exhi bit, please.

A Yes.

Q Now, you're -- you're addressing a different
contention of National MIk, but you do cite this average
utilization across here. And I think the record -- your
statenent is clear as to where it was derived. But --
al though it kind of mrrors the Central Order, individual
orders, of course, could be very different.

A. Absol ut el y.

Q And -- and so where you're addressi ng whet her the
hi gher-of nore accurately reflects the value of mlKk,
again, I'm-- I'"mstruggling naking that broad assunpti on
with a -- with a national average when you' ve got
80% utilization in Florida, and 12% in the Upper M dwest,
or what not .

So have you | ooked at the individual orders?

A. | have not. But the point of this isn't what the
pool | ooks like. The point is, is that Class | -- the
supply and demand for mlk is not based on the senior
hi gher-of class, it's based on the m x of manufacturing
demand for mlk, which is why having themboth -- and we

can argue on the proportions -- but having them both as
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part of the price reflects the broader market.

Agai n, 2020 was probably one of the best exanples.
We already had the butter powder price, unfortunately,
wel | bel ow the cheese whey price. And needl ess to say,
that created sone discrepancies as far as val ues.

Q And, | nean, in a -- in a broader context, 2020
was a extraordinarily anonal ous year on every front,
correct?

A. Certainly. It certainly was.

Q Ckay. But I'mjust trying to think back through
ot her anonmal ous events that have kind of shocked any part
of the market, and |I'mthinking of things |ike nelam ne
scares that shocked powder nmarkets, or a BST plant |osing
certification when that was nmuch nore -- a nuch nore
comon, you know, managenent tool for producers.

A Yes.

Q And so do you think that ignoring 2020 really
nmakes sense or should we |l ook at it and try to use that as
an exanpl e about what will happen when the next unexpected
mar ket shock cones?

A Vell, ny -- ny view on 2020 is there was | essons
| ear ned. | mean, quite honestly, even the second round of
Food Box cheese purchases, for exanple, they broadened the
anount of types of cheese that could be included. | think
it's difficult to include 2020 because it was so
different. Everything was very seat-of-the-pants, and it
was, again, a conbination of things. W saw a |ot of

cheese committed to export in April and May of that year
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because of concern on market. And then once the cheese --
t he cheese box programstarted, that, needl ess to say,

ti ghtened up that supply of cheddar.

And so inny mnd it is an anomaly. | am-- and
think -- I think we have to keep that in mnd, because it
is just so out of -- if you do, like, an A ynpic average,

t hat woul d probably be thrown out of a lot of Aynpic
aver ages because it's so extrene conpared to any ot her
year.

Q O course you can't throw out the | oss on the
check, can you?

A. But is it aloss? Ddit really -- it was a |oss
if it was higher-of, but did higher-of really reflect the
val ue of the mlk?

Q Did higher-of reflect the value of the mlk for
18 years before we changed it?

A Yes. Does that make it correct? | believe it did
not .

Q Wll, if it reflected the value of mlk, how can
it not be correct?

A We decided it reflected the value of mlk. It
didn't, in the wrld of economcs, reflect the val ue of
m | k when you have supply/demand for different conmmodity
prices that are different. W can decide we want to use
the tightest market to -- to determne that value, but to

say that reflects the entire market, it doesn't.

Even -- as we know, even between orders there's a
| ot of difference in utilization which causes -- which
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causes problens wth discrepanci es between markets.

We have becone a very volatile worl d-dependent
industry, and it's conpletely changed price rel ationshi ps
over time. And it's nmade it nore difficult, | think we
all woul d recognize that.

Q On page 23 you are addressing a National M1k
contention that using the higher-of Cass Ill or IV to set
the Class | price sends an inportant price signal to
farmers. You argue otherwi se. And you state, | think
correctly, that the price signal to farners is the bl end
price, not the Class | price.

And | think that there's been testinony -- or at
| east, | suppose it would be testinony -- fromfol ks that
have suggested that the higher-of sends a better price
signal because it transmts to producers an indication
that there's a strong demand for mlk in whatever class is
driving the nover.

| wondered if you had comments on that. Because |
don't think that was directly addressed by your slide.

A. | think that a high market price does express a
demand, whether it's short-termor long-term you are
correct. But it doesn't reflect aggregate demand. It
refl ects demand for whatever conmodity happens to have the
price -- price spike or the price increase at the tine.
And | think those are -- | think those are actually very
different ways to neasure as far as the -- as far as,
agai n, | ooking at the aggregate market.

And let's take, for exanple, if you are an order
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i ke the Pacific Northwest, which is extrenely high in
class -- when everything is pooled, Cass IV is very high.
So does hi gher-of on cheese really reflect their market if
their mlk is 60%plus into -- into dass IV? | nean,
that's -- that's -- and again, that's one of the dil enmas
we have, different markets send different signals. And
maybe that's okay.

The other thing just I would -- | would like to
mention i s when you | ook at the fact that nost parts of
our -- nost Federal Orders now, except for the Southeast,
have sone kind of supply limtations, sone kind of
base/ excess program voluntarily put together by either
pl ants or cooperatives. That tells nme that the price
signal hasn't been too strong -- or hasn't been too weak
because we have nore interest in producing mlk than we

actual ly have ways to process it.

Q One nore question on your depooling count, |
suppose.

A. That's as good a description as any.

Q Your -- the way you have done this, it does not

take into account whether mlk that is depooled in one
month is able to i medi ately reassociate with the pool,
does it?

A. No, we did not nake any of those adjustnents.
Agai n, that woul d be an order-by-order thing you would
need to look at. And that is part of the decision.

We see in the Northeast there has been nmuch | ess

depooling, partly because it's nmuch nore onerous to rejoin
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the pool if you decide to.
Q And getting rid of advanced pricing would all but
elimnate that opportunistic depooling as a result of

price inversions, wouldn't it?

A. Certainly not in low utilization orders, because
in those orders the II11/1V spread, when you are 10% or 15%
or 20% Class I, that Il1/1V spread has -- can have a | ot

bi gger effect on pool value. And California's probably
t he best exanpl e because they are roughly the sane. ||
and |1V have a nuch bigger inpact on pool value than a
Class | ever can, just because its contribution is so
small to the total val ue
Wuld it -- would it elimnate it some? Again,

haven't done the nunbers. | would say that it probably --
just common sense tells you that it would. As far as how
t hat manages marketing for those products |I think is
anot her question. And certainly, if you are going to get
rid of advanced pricing and not have a predictable price
that you can risk manage, then hi gher-of current market, |
think, is very difficult to -- to depend -- because you
won't know the cost of your mlk until consuners have
basically drank all of it.

Q Were you here when M. Doel man testified from
Fairlife?

A Yes.

Q | think his conclusion was that getting rid of
advanced pricing and using sone sort of average for the

hi gher-of would solve a |lot of these various issues
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bet ween processor hedgi ng, producer hedgi ng, and
curtailing depooling.
Wul d you agree with that?

A. | would agree if you are in the market he is in.
| nmean, the overall concept, absolutely. How it affects
your marketing, whether you are an ESL or an aseptic
producer like Fairlife is, versus howit would affect a
classic HTST fluid plant are quite different.

This one other thing, too, if you -- if you want
to honor -- offer a forward price, you certainly can do

that, but with higher-of, if you offer that price, if you

2023

are a proprietary, which neans two things: A, you have to

pay mninum and B, you are in the pool if you're

Cass | -- | nmean, that's the whole idea -- you have no --

you have no way with the reblend or anything else to work

your way out of that. Again, over tinme, it should kind of

average out, but that -- that is the case, at least in ny
m nd.

The difficulty with it is that you can't -- you
don't have a lot of options with current pricing if you
are using higher-of. |If you are using current pricing
with a known wei ght of markets, it can be a little
different. But, again, | think it's an issue of what's
been standard practice for years and what can work for
bot h supermarkets and for -- and processors and whoever
el se buys m | k.

That's -- that's ny observati on.

Q So in your observation, does -- does the HTST

TALTY COURT REPORTERS, INC.
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mar ket not need hedgi ng?

A. Ch, it does, particularly fromthe buyer side.
Most of your HTST, fromny experience, is end users of
products do it thenselves rather than do it through a
contract with their supplier. And it's -- again, it's
nostly foodservice. Pretty nuch all foodservice, quite
honestly on those products.

So, yes, they could. And they do. And they could
do it wthout advanced pricing, but that's the foodservice
sector.

Q And ESL, we have had nmanufacturers testify that
they do hedge in the ESL market?

A Yes.

Q | assune -- or is it fair to assune that sone ESL
manuf acturers don't hedge?

A. Ch, | think that's probably true. | can't speak
to that. | know any tinme, in ny experience, when you ask,

since we have had 50/50, again, working with retail brands

at Kroger, they are willing to conme up with a way to do it
because it's less risky with the current -- with the
current fornmula. | can't say that they all do it because
| just sinply don't know. | just know national brands
seemto be willing to offer that. And ny guess is, and in

t he case of the witness from Schrei ber, foodservice
obvi ously has an interest as well.

Q So if -- here's nmaybe the biggest question in ny
m nd right now How do we craft sonmething that perhaps

could afford Class | handlers the ability to hedge their
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risk, and at the sane tine, allow producers to adequately
hedge all of their risk, or as nuch as we can, w thout
exposi ng the producer side to an enhanced ri sk of
depooling, unless we get rid of advanced pricing and adopt

some sort of average nover?

A It's nore difficult. | won't -- it would be
di shonest to say otherwi se. | nean, obviously you can --
the relationship between the two-week price and -- and the
previous nmonth price -- oh, yeah -- the four-week price

for that nonth, the correlations are very high, Chris
Her | ache ki nd of wal ked through sone of that, and that can
work. |If you want a perfect hedge, you need a risk
managenent instrunment that's using the sane tinme basis.
That is true.

Is it -- is it -- in an industry where we're
dealing with continuing reduced denmand, and certainly on
the HTST side, is making that change worthwhil e?

The other thing is, is that I know from ny
experience that when you add risk or volatility to a price
that isn't manageabl e, you raise retail cost because they

are going to cover that. And is that sonmething we want to

see happen either? That's -- | think would be a
consequence of not being able to do that. | have seen
that many tines. |t happens all over the grocery store,

certainly in dairy, and beyond fluid mlIk. You want to
make sure you cover your risk. W saw that in 2020 when
cheese junped to three bucks, or close to $3. And -- and

supermarkets raised their white tags, their base retails,
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particularly on store brand products, and they have never
conme down even though the narket's never been close to
that again. They're a little spooked.

So, in ny mnd, Ryan, is that, yes, ESL obviously
isusing it. ESL, in any -- | think part of the trade
works. | think advanced is tougher because of the way
it's classically been done.

And, again, we have nenbers that have different
views. As | think you well know, Fairlife is a nenber of
| DFA as well as MG But we also have a | ot of nenbers
whose core business remains HIST. And particularly, if we
weren't to have -- if we don't have a hedgeable price, it
woul d be very difficult to -- to nove to a -- to a current
price away fromthe advanced price.

Q And either I DFA s proposal or MG s proposal on
t he nover woul d give themthat hedgeable price, correct?

A Yes.

Q There m ght be testinony about, that argues that
the HTST nmarket and the ESL markets are -- are really two
separate classes of mlKk.

Do you have any thoughts about the conplexity of
addi ng an additional class of ml|k and whether that woul d
be advi sabl e?

A. Wel |, since one product has a greater |ife than
nost Class |l products, versus HIST, | think it's worthy
of a discussion.

MR. MLTNER Okay. Thank you.

THE WTNESS: Thank you.
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THE COURT: That was a brilliant answer. Do you
have an opinion? It's worthy of discussion. Good job.
CROSS- EXAM NATI ON
BY MR SJOSTROM

Q Lucas Sjostromfor Edge Dairy Farnmer Cooperative.

Good norni ng, M. Brown.
A. Good nor ni ng.
Q | think M. MItner has covered these, but I'm
just going to ask themdirectly, so apol ogi ze for any

dupli cati on.

But does your proposal elimnate advanced pricing

ri sk for your nenbers?
A. No. But it becones very, very nanageable. You
have got --
(Court Reporter clarification.)
MR. SIOSTROM | think he said mlKk.
THE WTNESS: | said -- no. You asked -- again

2023

you asked does it elimnate it. And the answer is no, but

it makes it very manageabl e because t he anount of
relation- -- the difference in relationship is generally
quite small conpared to higher-of.
BY MR SJOSTROM

Q Thank you.

And is the risk the exact sane for dairy farnmers?

A They share the sane nodest basis risk as the
processor would with C ass |
MR, SJOSTROM That's all. Thank you.
DR. BQZIC. Marin Bozic for Edge Dairy Farmer
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Cooperati ve.

Your Honor, nmaybe you can instruct ne how to do
this. M colleague and friend, Dr. Roger Cryan, is stuck
intravel. He wll be here this afternoon. M. Brown
will be off the stand by then. Dr. Cryan asked ne if |
can ask two questions on his behalf. | don't know what's
adm ssi bl e.

THE COURT: There are two ways we can do this.
Certainly you may ask these questions. But also, if this
witness is still here, he can be recalled when Dr. Cryan
arrives. O you can do both.

THE WTNESS: |'m not goi ng anywhere ot her than
maybe back to the hotel for a little while, so I'll be
here if you want to do that.

DR, BQZIC. They are quick questions, and you do
deserve sone rest, Mke, as well, so if there are no
objections, I'll just ask them

CROSS- EXAM NATI ON
BY DR BQZI C

Q The questions -- and |'mreading -- the questions
are: Wy didn't you analyze -- why didn't you anal yze the
i npact of price inversions/depooling of Proposals 17 and
18?

A. Because we were | ooking directly at higher-of
versus our proposal. That's why. That was the conparison
t hat was nade.

Q Thank you.

The second question is: Wuld a liquid Cass |
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futures and options market address the risk managenent
concerns of C ass | handl ers?

A. No. And the reason | say that is | have serious
doubts on the liquidity of that market.

Q | f you grant the assunption of liquidity, would
your answer change?

A. Yeah. But | can't grant that.

Q Fai r enough

DR. BQZIC. Thank you very much.

THE COURT: | hope sonebody recalls himthis
af t er noon.
THE WTNESS: | thought you were nicer than that.

2023

THE COURT: What other cross-examnation is there?

Ch, okay. | -- 1 thought | saved themfor |ast,
so if you have cross of him
M5. TAYLOR: He's direct.
MR, ROSENBAUM |'Ill be redirect, sol'll let --
THE COURT: Thank you. | knowit's only been a
day, but --
MR BROMWN: Well, we all thought it was going to
be a day of rest, and it hasn't becone one.
THE COURT: I'd like now for the Agricultura
Mar keting Service to ask any questions it has of
M. Brown.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good nor ni ng.
A. Good nor ni ng.
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Q "Il try not to be repetitive. | did want to turn
to page 20 of your slides. And you talked a little about
this slide wwth M. Mltner.

A Yes.

Q So the slide is your analysis on which one woul d
do a better job of preventing depooling.

A. It is a proxy for that. Again, you' d have to run
pools -- but, yeah, it's just at what point do the price
relationships for Class | go bel ow the manufacturing cl ass
prices. That's what it does.

Q | "' m curious why you chose the $1.60 differenti al
t hough, when there really aren't any fluid plants?

A. Because it's the | owest and you have the nost apt
to have a negative relationship. W wanted to err on the
side of caution. Yes, you are correct about the 1.60
pl ants, but that's why we picked it.

Q Ckay. And | think you talked with M. MItner
that it's not just the relationship of the Class | price
to a manufacturing price that determ nes the pooling
deci si on.

A That is very true.

Q And so | -- | believe in your previous experience,
have you been involved in nmaking pooling decisions?

A. Just fromthe standpoint of trying to forecast a
mar ket , but not nmaking the actual decision, no.

And full disclosure, the only place | had the
opportunity to be in these conversations was when | was

wi th Darigold, because d anbia's plants, of course they
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didn't have Cass |, so they were -- and they were a | ot

nore regulated, so it wasn't a matter of discussion.

Q Ckay.
A So | haven't personally ever had to make that
deci si on.

Q Ckay. On the next page, slide 21, | wll --
m ssed your direct when you went over this slide.

Can you just repeat howto interpret these nunbers
on this slide so | can make sure we understand it
correctly?

A. Yes. This is a slide of averages, and | used
ten-year periods for this slide. And we all know averages
hide a |l ot of things, so we put in sone other statistics
as wel | .

This is the average difference of that C ass |
nover price with the $1.60 differential versus the
other -- other manufacturing classes. So the top row for
that ten-year period shows you what the difference was on
average between that Class | plus 1.60 versus the other
cl asses.

The next line is the maxi num vari ati on.

Q So if I can just interrupt for a second --
A Oh, of course.
Q -- to make sure | understand.

When | ook at this 205, that's telling ne that on
average during that tinme period, the Class | price -- the
base class price plus 1.60 was $2. 05 hi gher than the

Class Il price, the average Class Il price during that
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time period?

A That is correct.

Q Ckay. And so the max is that -- that was the
hi ghest nonth difference?

A. Ri ght .

Q And the mn, |owest.

And this -- can you just -- the standard deviation
woul d of $1.42, how do we interpret that numnber?

A. That neans that basically it's one standard
deviation. So basically 67%of the tine, the price is
going to be the average plus or mnus that deviation.

Q Ckay. And then what about the weighted average
col um?

A. Ckay. Weighted average, again, just to put all
three together -- again, we can argue how valuable it is.
| was, frankly, kind of curious what it was going to | ook
like.

The wei ghted average II, Il1l, and IV is sinply
based on utilization of those three classes out of the
total. So for exanple, we're talking -- and there's a
slide on -- in this presentation that discusses what those
nunbers are. But it's -- it's -- together they total
100% So I think it's |ike 50-sone percent on Cass ||
and -- | can't renenber now exactly, but they are in the
testinmony, and they are in the spreadsheet. That's what
that is. Soit's -- soit's sinply a weighted average of
[1, 111, and IV utilization.

Q So what's the two to- -- can you -- | feel like --
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can you use 2.27 in a sentence to explain how to interpret

t hat nunber?
A. Yeah. 2.27 is the average --

THE COURT: Stop. Just so people can follow this,

if they are only | ooking at the transcript.
THE W TNESS: Ckay.
THE COURT: $2.27 --

THE WTNESS: $2.27 is the average devi ati on,

di fference, between the Cass | and $1. 60 npver versus the

wei ght ed average or the proportional share of Class I,

11, and 1V, of the total manufacturing portion of the

price.

So, in other words, it's just -- it's just that
price difference versus those three weighted -- maybe it's
just nmy -- probably done nore of my own curiosity than any

deep science behind it, full disclosure.
BY M5. TAYLOR

Q Ckay. And then on the next slide, 22, the top
portion is the conparison of the Class | price in the

nonth plus $1.60 versus the Class Ill price of the nonth.

And --
A That is -- |I'msorry.
Q Go ahead, if you --
A That is correct.
Q Ckay. And so | want -- why did you pick

Class II117?

A. Because it's the highest utilization of the three

manuf act uri ng cl asses.
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Q Ckay. And then at the bottom graph, that weighted
average, that's that wei ghted average colum in the, from

t he previous slide?

A Correct.

Q Ckay. I'mgoing to turn to your testinony next.
A Ckay.

Q So Proposal 14, your adjuster is calculated using

t he August through July tinme period. And we had sone
testi nony | ast week about how school contracts run on a
different schedule -- well, you have August through July
be inplenented in the January. W had testinony about the
school contract issue. Those contracts don't run January
t o Decenber.

So | was just curious if you had any thoughts on
how to -- if that should be sonehow accounted for in
what ever change i s made?

A. | f you were to want to account for that and say
for exanple, school contracts are negotiated in May, which
appears to be fairly common, you would -- you woul d want
to look at a June through May or May through April period,
whi ch would allow for that. Certainly there's a -- |
t hi nk everyone knows, a lot of interest in fixed pricing
on -- for schools on Class | so they can budget.

Q So taking that a step further, then. Wy | DFA
proposed a certain tine table, you are not necessarily
opposed to that being adjusted to account for school
contracts, so long as it's --

A. W would -- we would be --
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(Court Reporter clarification.)
BY M5. TAYLOR:
Q -- solong as it fits in that general tinefrane
that you kind of structure your statenent?
A. Yeah. W -- we -- we expected we woul d hear
comrents on that. And -- and if there's better reasons to

do a different tinme period, we would be supportive of
t hat .
Q Ckay. On page 7 you list, under the -- under B

t he purposes of why the change was nade in the first
pl ace, so hedging. And the second one is to encourage

i ncreased sales of Class | products.

made, that that was a reason for meking the change, to

encourage O ass | sal es?

A It -- it wouldn't have been, but it is a reason
just because volatility raises store-level prices. It
just -- it's insurance risk, basically. It is margin

|l ess -- | ess opportunity you have for those spikes in

white tag, your everyday retail price, versus -- versus

first paragraph, you list that your proposal incorporates,

And | know this was even nentioned | ast week with
another witness, and I"'m-- |"'mcurious because it's been

brought up. | can't say | have seen in testinony on the

risk. And so the nore even you can neke that price, the

price that can significantly change. W always called it

what it woul d have been before. And again, cheese is the

well, kind of the three good reasons. One is it preserves

record, or frankly even renenber from when that change was
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one exanple we have all lived through, in supernarkets
anyway.

As far as -- and so that's -- that's really, |
t hi nk, one of the main things, is how do we keep that
price nore consistent? Even w thout hedging, the
hi gher-of, as we know, takes averages over tine, very

simlar, but it -- it noderates both the peaks and the

2023

troughs in that price. And that's why we -- that's why we

believe it would do that.

And it's just been ny experience. Again, | wasn't

a nerchandi ser at Kroger, but | got |ectured enough on
volatility, that | guess I'ma big believer. And it
just -- if you think about it, it just nakes business

sense. But if you have less volatility in a price, you

are worried about protecting shelf margin, you don't have

to keep the price so nuch higher to protect that nargin.
And | have certainly seen that |ots of places.

Q So then it would be your contention that counter

to other testinony we have heard weeks ago at this point,

that fluid mlk sales are nore elastic or |l ess inelastic?

A Yeah. W will have a presentation on that |ater

in this hearing that will state exactly that. And we

recogni ze that retail is, what, roughly 70% of total mlk

sales. But if you look at that elasticity on that part,

and again, basically |look at, we thought, you will find it

is nore elastic than people may generally think. And if

you were to talk to supernmarket fol ks, they would tell you

t he sanme thing, because they see it -- I'I|l give you a
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good exanple. If you are running a sale on al nond mlk,
it affects mlk sales. It certainly affects organic
sales. It affects |lactose-free as well. Those
relationships are fairly strong.

And we'll have -- we're having a professor who has
done sonme analysis for us to explain that |later on. |
don't want to tell you what his nunbers show because
don't have them nenorized, but you will see nore
significant elasticity.

Q Ckay. |If we could turn to page 13.

And on the top paragraph there you are talking
about when we had the hi gher-of nover, sone processors,
retailers, and restaurant chains did attenpt to cover to
use over-the-counter instrunents to hedge C ass | market
purchases -- excuse nme -- but that didn't work.

And |'"mjust curious if you could expand on that a
l[ittle bit. I'mnot sure if that's sonmething you were at
Kroger at the tinme and you did personally or --

A. Interestingly enough, | did that when I was at
Jersey. W had a cooperative and a custoner who were

interested in coming up with a way to nmanage price risk on

Cass I, and so we worked to -- to put that together. |
don't know if it ever happened again because | |eft
Jersey. And | know -- once they had a rel ationship,

assune they took care of that thensel ves, because | wasn't
asked again to assist.
But what | did find is that later on, | think --

nost of the ESL folks try to figure out a way to forward
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buy that would be price -- where you had nore worry about
basis risk than you did about price risk, and in that kind
of a case, it sinply wasn't attractive. And that's why --
i ke you have heard from several w tnesses, why it

becane -- when it becane popular in 2019 and started to
happen, because -- and they were all anticipating that,
too. Some of the bigger ones had al ready put together
their risk managenent plans anticipating the change.

O hers, once they realized what they could do, started to
as wel .

But in ny mnd, the big -- the big thing with --
and why ESL was so interested, it's just the |ength of
shelf life of the product. You have very different costs
on the sane shelf. Depending on when the product was
manufactured, it allows you to level it out.

Q And when you did that for Jersey, that was for ESL
or HTST?

A HTST. Foodservi ce.

Q Down bel ow on that page you have a chart, and
think it came fromsone presentation, and |I'mjust curious
if you could explain to ne what this chart is trying to
tell ne.

A. What this chart is trying to tell you is how
effective the hedge is based on either higher-of or
average. And when you |l ook at this chart, you can see
both, they're really quite strong through '18. And we all
know, not necessarily in a good way, because prices were

relatively lower to cost, but farmer prices between '19 --
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2015 and 2019 were fairly simlar prices. So -- so they
were flatter, you didn't have the big up and downs.

Starting in '19 we started to see those variations
get wider. And this is -- and this is the challenge you
have. You have -- you have R-squared to get below what is
acceptable for accounting principles, and so it would nmake
it basically inpossible to hedge using higher-of.

And anot her thing, before '19, as you m ght
i mgine, | discovered that the toughest custoners | had at
Kroger were the accountants. They are -- they are -- and
they have to be, | get that. And that's a publicly-traded
conpany, so they have to be very responsible to what the
rul es are.

Well, the rules are you can't go below 80. The
reality is, people don't like to go bel ow 90 because it
could nmake a big, big shift. And when you do sonet hing
like this, you do a stress test. You do the "what if."
Well, what if the spread got this wide? Wat if the
spread got that wde? And that's along with, obviously,
reality the last few years, is one of the reasons why
peopl e haven't -- didn't forward buy until that point in
tinme.

| think the other thing to renenber, too, is our

mar kets futures have all matured and all grown. | nean,
the last few years it's been a little flatter, but -- and
it was -- it was that as well. And the early adopters

were certainly the ESL conpanies, as well as foodservice,

made sone attenpts and found the sanme kind of problens
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with the basis risk.

Q | want to turn to page 20. And this is -- part of
this is fromthe previous page going through -- what you
capture, in your opinion, are National MIKk's criticism of
| DFA' s proposal and why they are not valid.

And so the third one is listed as, "the higher-of
forrmul a does not hel p address class price inversions and
depool i ng. "

And we did talk -- you know, we already talked
about your slide where you did that analysis. But you
have a sentence in here, and it says, "Negative PPDs are
t he | eadi ng cause of depooling."

| guess | highlighted that sentence because -- do
you nean negative PPDs there or -- you know, pooling

deci si ons happen before you know what a PPD is.

A Yes. You have to forecast it. You're right.
Q But when you nmake a pooling decision -- | know you
tal ked about you didn't have to do that -- do handl ers

| ook at what they think is a PPD or do they | ook at what
their class price is conpared to the blend price?

A They're going to | ook at, yeah, IIl and IV
relative to bl end, dependi ng what manufacturing cl ass that
they are in. That's what they are going to look at. And
so they predict -- basically predict the PPD the best they
can.

And wi th advanced pricing in Cass I, they have
one known for sure, and they generally, fromny

experience, use futures nmarkets, or if you have your own
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internal forecast, determ ne what you think prices wll
be, and then you nmake the decision fromwhat informtion.
Q So woul d you say negative PPDs are a cause of

depooling or a synptom of depooling?

A | think, perhaps -- | nean, they are obviously
intertwined. They are -- they are certainly a synptom
They aren't directly the cause. The III1/1V price versus

the Class | price are the things that | think people | ook
at nost. And | think Dr. Bozic and Dr. Wl f's paper goes
t hrough sone of those reasons, and that's again, what they
found, too. The III/IV spread is obviously behind a whole
| ot of the depooling issues. |It's the biggest -- it's the

bi ggest factor --

Q Uh- huh.
A. -- both directly and indirectly.
Q | wote sone notes on ny page, so this nust have

come fromyour testinony fromlast week.

A. Ckay.

Q And you said, you think -- this is what | believe
you said | ast week. You thought nore HIST hedging is done
by the end user, not the processor?

A That is correct.

Q And that you think the hedging on HTST sales is
nore in the foodservice sector?

A That is also correct. Fromny persona
experience, that's where | have seen it nost heavily used.

Q So just so we understand, since we're not, in

Dairy Program involved in the hedgi ng busi ness, can you
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just explain how that works? |If it's not the processor
that's doing it, is it the -- | nean, how does the
foodservice -- you know, just kind of explain the
mechani cs of how t hat works.

A Absolutely. First of all, if you are a national
conpany and you use HIST m |k, you probably have nmultiple
vendors that you are dealing with across the country. So
if you were to do it through your vendor, and it could be
done that way under the current system you are dealing

with |ots of separate contracts, |lots of separate vendors.

2023

Because if you are -- again, nost mlk supply is obviously

| ocal for HTST, and it may or nmay not be owned by the sane

folks. So it's just -- it's a bookkeepi ng kind of
chal l enge, plus there's a concern in sone cases with
performance risk of an agreenent working directly with
your processor.

So if you are foodservice and you buy lots of 2%
whole, and skimmlk, it's easier to do that to just
either go to the exchange, as Ti mdescribed on Thursday,

from-- fromFairlife, go to the exchange, and you

basically hedge directly wth an unknown other side of the

busi ness, and so your risk is down, or you goto a -- a
desk. Sone of the | arge brokerage firms, for exanple,

Cargill, has a Cass | hedging program and you -- and

they take care of all the back work for you, lining up the

contracts. But it's much sinpler.

The real determ ning factor on whether you want to

go through -- fromny experience again -- whether you want

TALTY COURT REPORTERS, INC. 6339

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

to go through directly through your seller versus going to
the futures market, there's two things you think about.
First, do you have accountants that are nervous
with using direct derivatives that are confortable with a
fixed price sale? And certainly at Kroger that was the
case. In the case of Kroger, if you negotiate a fixed
price on butter, cheese, whatever the product is, your
suppl i er does the back office work. They take care of the

buy-si de of that hedge, so that they can offer you that

price.

If you -- what the other side of that is, is
performance risk. And if -- if you want to be sure
that -- if you think there's a chance of that contract not

bei ng kept, if you do it through the futures markets, you
have that enforcenent of the CME, which is -- and you al so
broaden your anount of sellers, because you have got
anybody who is in that sell market for those products who
iswlling to participate, can -- can set that price, can
work with you on setting up your price.

You know, we call them market makers. Sone peopl e
call them speculators. But they are a very inportant part
of risk managenent because they are basically the
i nsurance brokers. They are the ones that | ook at the
risks and say, this is what | can do, this is what it wll
cost you, and -- and so that's why they do that. It's
basically -- it's arms length with your supplier. But if
your one supplier, sonething happens to them and you go to

anot her supplier, your hedge is still workable.
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Q Uh-huh. So in that case, they go out and they do
it on their own?

A Yes.

Q How does the contract work between the foodservice
conpany and the seller, the processor?

A It doesn't change. |It's whatever the fornula they
use --

Q On a nonthly basis.

A. Yeah. As | think nost of ny experience, pretty
much in every case with HTST, certainly |arge vol unes,
it's an index, it's a price that adjusts with nost often
three things: Price of mlk, price of bottle resin, the
plastic, and the price of transportation. Those are the
adj ustnents you normally will see. And of course, mlk is
generally the nost vol atile because it's the highest share
of the cost.

So they -- but since the Class | base is the sane
in every market, the difference is the differential, they
can -- they can use the hedge across the market. And they
recogni ze the differential, you know, for exanple, in
Florida, it's going to be far different than what it wl|
be in Mudi son, Wsconsin.

Q So what -- what's keeping HTST from doi ng nore of
t hi s hedgi ng?

A | think a couple things. | know in the |ast
basically year or -- there's concern nowwth risk, wll
it remain, and so that's causing some concern.

Q WIl what remain?
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A. WIIl the higher-of change as we have been having
di scussi ons on Federal Order reform because that
di scussi on has been going on, you know, for quite a while,
| ong before we got a hearing announcenent. That's one.
Supermarkets are |less apt to use risk nanagenent,
particularly until they get kicked in the shins a few
tinmes, a lot of volatility. They are nore apt to go with
price than foodservice is, because supermarkets, it's --
it's a pain in the neck to change your price on the shelf,
but it's easier than it would be for restaurants with
fixed price nenus who sinply want to try to keep their
costs consistent. W all saw what happened with inflation
in the last few years, and that's rai sed sonme havoc on

that for everyone.

| think that's -- that's the nmain reasons. |
think we'll see nore of it noving forward once people are
confortable it's here to stay. | really -- | truly do.

Because people Iike nme who are now worki ng at conpani es
i ke Kroger will be nore aggressive about it.

It's interesting, this discussion has brought up a
| ot of discussions on how would this work, how could | use
it, because it's had a | ot of exposure. So people are now
tal ki ng about it nore than they probably were in 2019 when
it was initiated.

Q Wi ch is one of the questions | had, and soneone
said you'd answer it, so -- fromlast week.

| s when the change was made back in 2019, you
know, what efforts did -- did the -- | guess |IDFA on the
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behal f of fluid processors, since it was | DFA negotiating
on agreenent, you know, what did they do to try to educate
fluid processors to do this? | nean, you' ve got this
conprom se and this ability to hedge, but yet it seens
like no one's really capitalized on that. And at what
poi nt do you say, well, you have had the tinme to do it, at
| east start looking into it? You know, how nuch tinme do
we need to give for the ability for that to happen?

A. W have -- we are very -- for exanple, in a
seven- hour webinar, we're very, very careful to give
advi ce, and very, very careful to give specific outl ook.

Y all that know nme know I have opinions, and they
are, of course, not always right, but I have them W --
we don't think in the standpoint of legally that we can be
gi ving advice to our nenbers on what they can do. W have
many nenbers of the -- of IDFA that are al so brokers:

Ever. Ag, basically you nanme them WlIls Fargo, Cargill

And they all offer those services. And we refer our
people, we give thema |list when they say, |'minterested.
And we do do outl ook sessions, and we have a broad
representation of these conpanies that participate in that
sessi on.

We don't ever give advice, but we may say, this is
t he market outl ook, and then, these are the people you can
contact if you have questi ons.

It's not unlike Mark's survey, we need to keep
ourself away fromit because it's: A we don't want to be

sued if | have the wong idea on the narket; and B, it's
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just -- it's inappropriate as a trade association with
privatel y-owned conpanies, in particular, to do that.

Q Right. And | wasn't indicating telling them what
to do, but at least telling themthey have the ability

to --
A. Ch, yes --
Q -- look into that --
A. -- yeah, they --
Q -- as sonething for their business --

THE COURT: Whoa.
M5. TAYLOR: Thank you, Your Honor.
THE W TNESS: Thank you.

BY M5. TAYLOR

Q Ckay. |I'mgoing to repeat ny question
A Ckay.
Q | want to just make sure it's clear

| wasn't indicating | DFA giving them advice on
what to do, nore along the lines of saying, now that we
have this average-of, you know, you m ght be able to hedge
better, that's sonmething you m ght |ook into doing on your
own, for exanple, to know that there's been a change that

woul d make that nore attractive?

A. Yeah. That sinple nessage, yes, we shared with
our nenbers. And we have had a couple of sessions. [|'m
not sure -- they covered, |I'msure, summt forum when we

do outl ook, the outl ook session. But we have had sone
speci al webinars on outl ook that weren't just because our

nmenbership is much broader than just fluid mlk, general
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out | ook on markets.
But since the nover was changed, they have al so

di scussed Class | outl ook based on the current fornula.
And then -- and those people are the sane people that wll
hel p them put together a hedging program And we -- you
know, our job is to be kind of matchmaker, but we don't
really want to tell themwho to work with. So here's
peopl e that know -- who you are confortable with? And we
find nost of our nenbers, whether they are fluid or
ot herwi se, big or snmall, work with one or nore of them
it's quite amazing, of the dairy brokers. That's a huge
change in 20 years.

Q A coupl e of technical questions on your proposal

You're proposing a 24-nonth average. Wy

24 nmonths? Wy is that the gol den nunber?

A | don't think it's necessarily golden. It was the
nost popular. It was a consensus pick. It could be
| onger; it could be shorter. The nobst inportant thing is
that we retain the ability to hedge. So if a 12-nonth
nover was deened nore appropriate, we woul d be supportive
of that.

Q The 12-nmonth inplenentation lag is deened a nore
i nportant piece to allow for hedging --

A Yes.

Q -- than the -- necessarily the 24-nonth average
conplication?

A. That's right. W need to have tine for people to

engage in their hedges, that's correct.
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Q Ckay.

A. And our view is that both proposals would do that,
and -- and you are going to hear about Edge's proposal.
Cass Il could also work the sanme way.

Q Ckay. We had anot her w tness suggest that hedging
can occur with the higher-of, that -- that you can hedge,
and | would just kind of want to get your thoughts on
t hat .

A. You have heard nore that say you can't. And I|'|
be perfectly honest with you, | don't -- | don't agree
with that assunption at all. | -- | don't understand the
| ogic behind it. Because when you | ook at the -- when you
start to put together a hedge plan under higher-of, it
falls apart in a hurry because of basis risk.

So | was very surprised to have that individua
claimthat you can hedge. And if IlIl and IV stayed in the
sane price range, you could. But the reality is that they
don't, and they becone for nore volatile, so it would not
wor K.

Q Ckay. And | can't renmenber what you said. D d
you -- when you were at Kroger, did you -- did Kroger
hedge at that tine?

A. Not Class I. Again, we were HTST nostly. W --
we had -- on national brands, we did do sone fixed price
buys. Again, Kroger doesn't hedge, Kroger works on an
arrangenment with their supplier. And that's how we do
W th Sarbanes -- Sarbanes-Oxley in reporting. And if you

want to get a -- you want to get an accountant to give you
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facial contortions, tell themthat you want to execute a
hedge. They don't like it.

Q | hope to never say those words in ny life.

A Yeah. And the other thing is with fluid mlk, for
Cass | mlk, because Cass | fixed pricing is prohibited
t hrough the Federal Order, we don't have an easy way to do
t hat .

Q kay. | was curious if -- if -- but it doesn't
matter. | was just curious if you had seen a change in
sales due to inplenenting a hedgi ng program but you're

not able to --

A. W have, but not in fluid.

Q I n ot her products?

A. Yes, in other products.

Q kay. So you -- you have a floor, $0.74 floor in
your proposal.

A Yes.

Q | think, you know, throughout your testinony, and

maybe this is kind of throughout the hearing, talk about
i nportance of sending correct price signals, generally.
So with that in mnd, why is a price floor

appropriate? Wuldn't that be nmuting sone price signals?

A It would. It would. Qur -- our consensus wthin
| DFA was, is that it provides sone assurance on the | ow
end. And once you are at $0.74 -- for exanple, this year
if we had our program we would have been $1.52. 2021, we
woul d have been $0.70. Is it crucial? No. Do we think

it hel ps make sure that that price stays closer to
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hi gher-of ? We think it helps with that, and that's why we
support it.
| won't -- | can't tell you there's a deep
econom ¢ analysis behind it. It was kind of, what's fair,
and that was the discussion.
Q What's fair is ook -- when you say "what's fair,"

that's kind of |ooking at the producer perspective in that

poi nt ?
A Yes.
Q Ckay.
A. Yes. Again, one of those things that we would

certainly flex on, but we put that in on purpose because
we felt the floor would be hel pful.

Q Ckay. And you also talk in your testinony about
how, in your opinion, |IDFA s proposal would nake farners
whol e.

A. Yes, we do.
Q And | was curious if you -- | know you | ooked
at -- let me think of this question.

If you did a deep analysis to determne if that
was, in fact, true, or what in your testinony points to
that? And |I know you had sone nunbers in there, and you
were | ooking at the difference between the higher -- I'm

just trying to get ny head w apped around what you used to

make -- draw that concl usion.
A What you use to draw that conclusion is you | ook
at the -- again, that two-year period and what it does to

price, independently of what the new price is, because
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t hose rel ati onshi ps continue to change. And if you | ook

at what that price does over tine, it ranges from--

t hi nk the highest nonth was $1.74 a year, that would have

been 2022, and the |lowest was in the 60s, as far as the
current -- | mean, in our fornmula it would have been in
the 60s if we didn't have the floor. W just hoped the

fl oor hel ped buffer that difference.

W picked it -- and we're confident it will be
hi gher - of because it can never -- because there is a
floor, we will never -- the average over tine will never

be bel ow what the hi gher-of would be because we put the

floor on. So because it's always -- there is a cutoff on

that, over tinme it will average out.

Now, in 2020, we all know that cheese was
extrenely high. W all knowin 2022 it was a great year
for butter powder. This year is turning out to be nore

that way as well. So you have to | ook at what happens

2023

this year, but what happens the next year, that can change

that relationship. But again, that spread will be built
into the price comng -- follow ng year
| wish it was sinpler, but that's how it kind of
wor ks.
Q Ckay. M last question is a phil osophical one.
You know, the Act doesn't say risk managenent.
The Act tal ks about other things. And so | understand
the -- and when the nover was put in, Congress did that,

not the Departnent through a rul emaking.

But given that, and the Secretary has to nake this

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

6349


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

determnation this tinme around, you know, how should
Federal Orders prioritize facilitating price risk
managenent versus the other things that is laid out in the

Act that Federal Order should acconplish?

A Well, it's ny understanding that the 2018 Farm
Bill | anguage actually does change the Ag Adjustnent Act.
And | may be wong. |'mno attorney.

Q It did, but I'mtal king about the policy objective
portion.

A. Ckay. | don't think it's illegal, put it that
way .

Q Sur e.

A. | think anong the policy objectives are stable

price, and this can help contribute to a nore stable price
over time. And | think that's -- that's one of the true
benefits | see. And so that's it. And also to pronote
and grow sal es.

| do strongly believe, even wi thout risk
managenent, because with hi gher-of you make Class | the
nost volatile of any price. Wthout -- with -- even
wi t hout risk managenent, you have a snoot hing of those
differences in price, which, again, fromthe standpoint of
nmer chandi sing, in nmy experience neans you generally can
offer a | ower shelf price because you are | ess worried
about no margin.

So those would be ny two observations.

Q Ckay.
M5. TAYLOR: That's it from AMS. Thank you.
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THE W TNESS: Thank you.
THE COURT: M. Rosenbaum would this be a good
time for a ten-m nute break?
MR. ROSENBAUM |t woul d.
THE COURT: Good. So please be back and ready to
go at 9:35. W go off record at 9:24.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record. It is 9:39.
M. Rosenbaum
REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q Yes. Steve Rosenbaum for the International Dairy
Foods Associ ati on.
M. Brown, you were asked sone questions regarding
t he purposes behind hedging. And if we | ook at Hearing
Exhi bit 276, which contains, on page 6, the advantages
that were explained to Congress by I DFA and National MIKk
as reasons to support the switch from higher-of to
average-of, the fifth bullet point reads, "Help processors
to manage price risk for dairy beverage ingredients as
they currently can for non-dairy ingredients."
Do you see that?
A Yes.
Q Al right. So let me try to pick up on another
exanpl e you gave in your testinony, which is cheese. O
course, cheese is a dairy ingredient, but | think the

point is simlar.
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| think you explained that when you were at
Kroger, you actually expected your supplier to provide you
with product on a fixed price basis, correct?

A It was part of consideration when selecting a
supplier, yes.

Q Ckay. And in essence, they had to then
t hensel ves, do the hedging to protect thenselves from
having offered you a flat price, correct?

A That's correct.

Q And of course, cheese being Class IIIl is
relatively easy to hedge because there's a very vibrant
Class IIl futures market, correct?

A That is true.

Q Ckay. And we don't get into the higher-of issues
with that, correct?

A. No, we don't.

Q Ckay. So -- so was Kroger, in fact, able to buy
products |i ke cheese or creamcheese on a -- on a flat
price basis?

A. Yes. Yes, we were. And cream cheese is a great
exanpl e because it's a very seasonal product. You sell a
ot of it, as you m ght inmagine, from Cctober through New
Year's, and you tend to pronote it heavily.

Q And what does that nean, pronote it?

A. That nmeans you run specials. You may run, you
know, four for $5 for eight ounces -- not anynore with the
price of fat -- but you would run -- it would allow you to
pl an those. Because aggressive -- Kroger is what they
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call a high-level grocery store, which neans their
everyday prices aren't as |ow as sone of the big
di scounters, but they run w cked good sal es.

And wicked' s okay, isn't it? | didn't say evil or
what ever the other word was.

And they run w cked good sales. And what that
allows you to do, and a |lot of that does take place for
fourth quarter. But frankly, over half of cream cheese
sales for the year are fourth quarter, although it's
becone nore popul ar year-round.

What that would allow themto do, if you knew your
price ahead of tinme, you knew what your sal e strategy
woul d be, and you knew if you wanted to -- but the other
t hi ng Kroger would do would go to a seasonal |ow price,
just everyday, and it would | et you know where you were
price-wi se so that you wouldn't get -- you wouldn't go to
negati ve margins.

That was particularly inportant with -- with cream
cheese, because it's priced off of the Cass Il narket
and fat, and -- which, of course, is butter. And butter
can be very volatile fourth quarter. So it allowed you to
plan a sale in early Decenber between the two holidays and
know what your price was in Septenber so that you --
nont hs ahead, so that you can plan, which just really
hel ps volunme. Those pronotions are a big part of vol une
for a store chain |ike Kroger

Q You -- | think you threwin sort of ny ultimte

guestion, which was does the stability that hedging all ows
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result in increased sale of product?
A. | don't think there's any question, because you

can pl an ahead.

If -- 1"1Il give you an exanple. So say the butter
mar ket decided the end of -- mddle of Novenber, okay, |'m
done, I'mgoing to go down. And a |lot of those products

are priced weekly or nonthly depending on the product.
You don't have tine to plan for sales. So if you can
forward buy ahead, you do.

And in the fall, butter at sonme point, wll
generally cone down. But it's different every year. As |
have told many people, if |I could forecast the market that
good, | would be retired by now, and I can't, so we
require these tools.

And again, we have an excellent vendor on our
cream cheese at Kroger, and they put together a risk
managenent programfor us, a forward buy we call it,
program and it's used every year. Again, different
anounts depending on price relationships, but it's a
strategic part of the buy for creamcheese. It's
probably -- as a share of sales, it's the biggest risk
managenent programthat Kroger has in dairy.

Q Ckay. And do you feel like the average-of under
whi ch we have operated since -- since May 2019 provi des
t he sanme opportunities for Class | products?

A. It does. And, again, we're already seeing it in
nati onal brands. W expect that will grow. It wll get

broader. Even with sonme Kroger brands, we conpete with
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nati onal brands, and so it makes sense to us to build the
sane kind of price strategy noving forward.

Q Ckay. And give us an exanple of the kind of
nati onal brands you are tal king about.

A. Ch, well, on -- in fluid, it's alnost anything
that's ESL, and anything that's -- so it's -- you know,
the Fairlife kind of products. |It's the Nestle, your
fl avored beverage kind of products. And then the third
group, which is kind of fixed on its own, is organic, of
cour se.

And when we | ook at those rel ationships, we are
| ooki ng at what we can view to be conpetitive beverages
wi th sone of those products, particularly Fairlife, which
is sone of the -- the plant-based beverages which offer
fixed pricing, so it lets us build a sales strategy with
confort of what margin will be, or at least wthin a
range, so we know we're not going to get kicked in the
shins because of a big price bunp.

Q Ckay.

A That's inportant.

Q So for a conpany |ike Kroger, they have to decide
whether to carry, and if to carry, how nuch shelf space to
give to a product like Fairlife, correct?

A. Ri ght .

Q And they are being offered a ton of plant-based

conpetitive products, correct?

A They certainly are.
Q And | take it, if you are making oat mlk, you can
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probably get a stable price for oats sone tine in advance,

correct?

A

Honest |y,

craze. But, yes,

price.

Q
A

it got alittle crazy with the oat mlk

you can. You can get that longer-term

How long will it --

One to two years.

transportation.

You may see an adj ustnent on

But generally on those plant beverages,

Cct ober 02, 2023

you can get a one- to two-year contract. A lot of it's
t wo- year .

Q So that's low long a manufacturer of oat mlk, or
almond mlk, or whatever else is the |atest craze, that's
how far in -- that's howlong in tinme they are willing to
commit a flat price to Kroger subject perhaps to a -- to a
adj uster based on transportation?

A. Yeah. A lot of tinmes you wll have three- or

six-nonth transportation adjusters built in, but the bul k

of the cost,

beverage itself.

w |

So what

of course, is the mlk itself, or the

-- what they -- what they wll --

t hey

do is they have suppliers -- of course, they are not

regul ated nonthly on price if you are meking al nonds or

gr ow

ng oats --

and so they find a supplier willing to

give themthat sane kind of two-year fixed contract,

necessarily using futures markets,

fi xed contract

example --

Q

Ckay.

there's no futures for al nonds,

TALTY COURT REPORTERS, INC.
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A. And so you are hoping that farner also can ensure
a nore even nmargin.

Q Ckay. And so anybody who is naking a dairy-based
product trying to conpete with the |ikes of alnond mlKk,
or oat mlk, or other variants |ike that, they have got to
convince a Kroger that they are going to offer a price
that is -- has enough stability in it that it nmakes sense
for Kroger to carry that conpetitive product, correct?

A. Exactly. And it's kind of like with cream cheese
or fall pronotions, you can build a pronotion strategy if
you know t he everyday cost of your product.

Q Ckay. So let's just talk about reality a bit
under higher-of, if that were readopted. And as has been
tal ked about at great |ength, but just to orient
oursel ves, under the higher-of, the price will -- the
Class | nover will switch, potentially, anytine there's a
switch in any given nonth as to whether --

A Yes.

Q -- the Advanced Class |Il price is higher or |ower
than the Class |V price, correct?

A That is correct.

Q Wi chever is higher, that becones the nover

correct?
A. That is correct.
Q And obviously, if you are trying to -- well, let

me restart that question.
Have you taken a | ook at how often, how many tines

whi ch of those was the higher-of swi tched between
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Class Il and dass IV, sinply during the period since
January 20207
A Yeah. | believe it's seven tines it's noved back

and forth between the two prices.

Q Ckay. So that's in less than --

A Well, basically it's about three years, three and
a half years. Yeah

Q And given that rapidity of swi tching between II
and |V, is there any realistic opportunity to hedge under
t he hi gher-of approach?

A. No. And particularly because not only do they
sw tch back and forth, the volatility between them was
al so very hi gh.

Q | nean, if they switched back and forth but they
are only a nickel apart, | suppose it wouldn't nake a
di fference?

A. No. That's right. You can nanage that. That's a
basi s you can manhage.

Q But the reality is that the gap has been
substantial and nore volatile under recent tines, correct?

A That is correct.

Q Ckay. So you have talked a bit and gotten a few
guesti ons about who actually is engaged in hedging.
Qobvi ously, we have heard from Nestle, Fairlife, Schreiber,
and | think there's been an allusion to the fact that some
of the hedging is not actually done by the -- by the dairy
manuf acturer, but by the dairy manufacturer's ultimte

custoner, correct?
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A That is correct.

Q When the hedging is done by the custoner, is the
need to be using average-of versus higher-of the sanme as
when -- as when the hedging is being done by the O ass |
processor ?

A "' m nodding ny head. | was going to talk.

t he processor woul d have.

Q Ckay. And so if | -- for exanple, if | were to

known to nost, that sells coffee, and do conpanies |ike
t hat engage i n hedgi ng?
A. They do. It's all -- it's all, fromny

understanding, it isn't with their vendors, it's through

they are -- they are big, and they have gotten a | ot

bi gger since 2019 because nowit's a safe -- you don't

they tried before without a |lot of success, and nowit's
made it so they can use that to pronote.

And those kind of markets, just |like a grocery
store, they can sell alnmond mlk. They can sell, you
know, oat, whatever you want to put in your coffee. And
agai n, they have that sane fixed price advantage, if we
can offer what we do. So, again, restaurants are really
key on unit margin, and it allows themto keep that

st abl e.

Yes, it is. You have the sanme volatility risk as

have the basis risk in the hedge. So they have becone --

refer to a very | arge conpany whose nane woul d probably be

using the -- using the futures and using the markets. And

Q Ckay. And so -- and just to sort of close out the
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exanple, and | think you were explaining this already, but
just to link it nore directly. |If you are -- if you are
that coffee retailer with a bunch of shops across the
United States, it's not very -- not necessarily conveni ent
to try to enter into an arrangenent where each of your
Class | mlk suppliers across the whole country are
engaged in that hedging activity, correct?

A. Yeah, that is correct. Because HIST, which is
nost of the mlk that they use, is local, so they could
have 10, 15 different vendors across the country easily.
| don't know that, but they certainly could.

Q Ckay. And it's easier for themjust to do it
t hensel ves, correct?

A Yes.

Q And are -- are there other Cass | handlers you
are aware of that are engaged in hedgi ng?

A. There are. |'msure there are, that | have worked
directly with, that's -- those are the ones |I'm nost aware
of, and they are all big users.

And, again, | think particularly in the
foodservice side, it's difficult to know how nuch is going
on, because it isn't through the processors or the futures
market. |'mquite confident there's nore than one big one
that's using it, but that's the only one |I'm personally
awar e of .

Q kay. Ckay. So let's -- let's |look at -- at
slide 23, if we could, which is one of the slides you

correct ed.
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MR. ROSENBAUM So for those of us who are using
t he paper copy, we'll use -- we'll use what's now --

THE COURT: Exhibit 286.

MR. ROSENBAUM  Thank you, Your Honor. Hearing
Exhi bit 286.

BY MR ROSENBAUM

Q So if you would turn to the -- to page 23. | want
to make sure that the record is clear as to what you are
trying to denonstrate here.

This is -- this is the one where you are
addressi ng the question whet her use of the higher-of sends
an inportant price signal to farners, correct?

A Yes.

Q Ckay. And -- and the -- the first point you have
made is that the price signal to farners is the bl end
price, not the Class | price, correct?

A That is correct.

Q Ckay. And so as | understand it, you are doing
two different things inthis slide. | nmean, one is that
you are just sort of assessing, sort of in absolute terns,
how nuch a difference the -- the choice between the two
G ass | novers makes, correct?

A That is correct.

Q And you are al so addressing, sinply, if you will,

t he question of how big a deal this is at all, correct?
A. That's al so true, yes.
Q So what you have denonstrated, correct ne if I'm

wrong, is that the choice between the | DFA proposal and
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the National MIk proposal to go back to higher-of, they
represent al nost identical percentages of the blend price,
correct?

A. Yeah. Wich you woul d expect, because over tine
those prices are very, very close to each other.

Q Ckay. So that in terns of a choice between one
versus the other, you can't really see nmuch of a
difference in a price signal one versus the other,
correct?

A Not over tine.

Q But even as sort of in absolute terns, if you
will, it's not that big a conponent of the blend price
period, correct?

A. Yeah. The -- if you look at, again you -- when
you | ook at the adjuster as we're proposing it, or | ook
at, in the case of National MIk, the higher-of, and you
count that higher-of versus the 50/50 as the adjuster, per
se, SO you can conpare apples to apples, they are
remarkably close. And so their share of the price is also
remarkably | ow. Because if you | ook at what that adjuster
is relative to the whole Class | price, it's a pretty
smal | percentage.

Q And that's partly because Cass | is only 30% of
all mlk, correct?

A. Al regulated mlk is actually less of all mlKk.

Q Ckay. And then plus, obviously the adjuster is
only one piece of the Class | price, correct?

A. Yeah. |It's a piece of that pie, that's right.
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Q | mean, all right, the differential itself is a
fi xed nunber that varies fromorder to order, correct?

A Yes.

Q And the -- and obviously, the Cass Il and
Cass IV prices thenselves are part of the formula under
any circunmstance, correct?

A That's al so correct.

Q Ckay. And so those are all nuch bigger
contributors to the ultimate blend price than this fight
over the nover; is that fair?

A That's al so true.

Q Ckay. So let's then go to and just nmake sure the
record is clear

If we | ook at slide 20, which is also one of the
corrected sides, so I'll ask you to | ook at Exhibit 286.
You -- you base, this was an exanple, actually, let ne
start that question again.

If we -- because page 20 is the math that carries
out the inquiry, if you wll, that you identified on page
19, correct? Which we have to go to HE -- Hearing
Exhibit 276 to | ook at.

A Page 20 is the tables.

Q |s the tables, right.

And page 19 --

A. | s the description.

Q -- Is the description of what it is that the
tables relate to, if you will, correct?

A That is correct.
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Q Ckay. So you were trying to | ook at the question
of whether or not the higher-of Cass IIl and IV reduces
the incentive for pooling, correct? That was the inquiry.

A Yes. The hi gher-of versus the other classes --
versus our proposal in the other classes, yes.

Q Ckay. And in -- and the way you did that is you
used the national utilization rates for Cass Il, IIl, and
'V, correct?

A Yes.

Q And you referred to this in your testinony, but I
just want to be clear.

When you, on page 20, have nunbers that are based
upon the wei ghted average of the manufacturing class
prices, those averages appear on page 19 with the verbi age
share of conbined II, II1l, and IV, is that correct?

A That is correct.

Q So that you were treating Class Il as 17.5%
Class Ill as 54.2% and Cass IV is 28.3% correct?

A Yes.

Q Ckay. And obviously, those are the percentages
addi ng up to 100% when you have excluded Cass |17?

A That is al so correct.

Q Because that's the conparison you are trying to
make?

A Yes.

Q Ckay. Now, in ternms of your having -- in this
assunp- -- in this analysis -- and now |I'm back to

page 20 -- assunmed a Class | price plus $1.60
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differential, correct?

A Yes.

Q The $1.60 Class | differential is the | owest
differential that exists, correct?

A That is correct.

Q So by using the |owest differential that exists
anywhere, did that tend to exaggerate the inpact of the --
of the anal ysis?

A. From-- fromthe point of this study, yes, it did.

Q Ckay. And so does that, if you will, suggest that
t he percentages |listed on page 20, those are the highest
percentages you would get? They would actually be | ower
if you used higher differentials as exist in other orders?

A Yeah. Any tine you increase that differenti al
you are going to | ower the nunber of tinmes that the event
i s below the manufacturing cl asses.

Q Ckay. But as it -- but nonethel ess, does this
remai n, on page 20, a valid conparison between the inpact
of the | DFA proposal versus the National M|k proposal ?

A. Yes. W did it the way we did it because it is
actually the worst results you can get. W wanted to be
conservative, and so that's why we picked the base
differential.

Q And by -- and the bottom|ine conclusion was that
there was very little difference, and to the extent that
there was a difference, actually the |IDFA proposal would
tend to be less likely to cause depooling than the

National M|k proposal ?
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A. Slightly, yes, less -- slightly |less, yes.

Q They are close, but it's --

A Yes.

Q -- slightly | ess?

A Yes.

Q Ckay. Ckay. During questioning by National M1k
there was reference to sone of your -- let ne start that
agai n.

I n your PowerPoint here in Exhibit 276, you have a
series of slides that says National M|k argues this,
here's why we think they are wong. |[|'m paraphrasing.

But you know t hose pages, correct?

A. Ch, vyes.

Q And during questioning by National MIk they
pointed out that -- let nme start that question again.

Wre all of those, in fact, observations or
criticisns that National MIlk did in fact make, either in
their witten testinony or oral testinony in this hearing?

A Yes.

Q And National MIlk noted in cross-exam nation that
some of those had been observations made by USDA back in
1999 as part of order reform correct?

A. They did, yes.

Q Now, when USDA was maki ng those observations, they
were -- they were not, obviously, dealing with IDFA s

proposal, correct?

A That's correct.
Q In other words, they were not dealing with an
TALTY COURT REPORTERS, INC. 6366
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aver age-of that adds $0.74 and has a | ookback that will
increase the $0.74 to the extent that over time farners
woul d have gotten paid nore under higher-of, correct?

A No. It was the sinple average only.

Q So just to be clear, USDA was not | ooking even at
the current systemthat uses the average plus $0. 74,
correct?

A. No. It didn't exist then.

Q And | do not nmean that as a criticismof USDA.
That proposal was not before themat the tinme, correct?

A That is correct.

Q Ckay. But your analysis, in essence, to the
extent that these are observations that were nade by USDA
at the tine, is addressing the extent to which those
observations remain valid as applied to I DFA's current
proposal, correct?

A. You confused nme a bit on that one. |If you repeat
t hat, pl ease.

Q Ckay. \When your testinony -- start that again

Your testinony is designed to address whet her or
not those observations apply with respect to | DFA' s

speci fic proposal ?

A That is correct.
Q Now, if we turn to page 25 -- and actually, before
| get to that.
When you say that -- when you say you know farners
w Il be made whol e over tine, okay? | nean, is that

because that is what sinply is the necessary results of
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t he design of the fornula?

A. Yeah. |[|f you snub the floor, and the system
recogni zes every price, and it nakes that adjuster
every -- every year, if you snub the floor, over tine it
wll be -- it wll be higher. [If you didn't snub the
floor, it should average the sanme over tine. Again, it
depends on the year, it depends what's happening in the
current year that you are in. But, yes, that is the --
that is correct.

Q And by "the sane," you nean that farners, over
time, wll be paid slightly nore under the | DFA proposal
than they would under return to higher-of, correct?

A That is correct.

Q And that's not because of the historical |ookback

correct?
A. No. It's -- it's basically algebra. And we --
and we -- as you mght inagine, we stress test this a | ot

of ways, what woul d happen, what would do. And sadly,
since 2020, we have all had plenty of stress reality to
use as an exanple. But that is -- that is why. Because
it's, you know, amazing. O course, 74 was an average,
and it was freakish, if you look at three, five, ten, or
t he whol e peri od when we were tal king about this
originally, how that $0.73, $0.74 area worked.

But what we -- so what we did is -- so that neans
about half the tinme the weighted average is bel ow the
74 -- | mean, the -- yeah, the adjuster is below the $0.74
inreality. So by snubbing it at $0.74 and not letting it
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go | ower, time,
Q Ckay.

that farnmers woul d have gotten

over

But you snub it

can cal cul ate that every year to figure out

t he case?
A. Yes.

t hat average w ||

be slightly higher.
at 74, but to the extent
nore under hi gher-of, you

i f that was

Q And then you pay -- you pay the farnmers extra

noney if they would have been paid nore,

A That is correct.

Q And that's just built
A It is.

Q Al right. Just

your explanation of how, for exanple,

cream cheese when you have a flat price,

nean,

to retailers.

Is it a benefit to farners,

A Vel |,

they are going to get the sane

since the prices

you increase value in Cass |
hi ghest price over tine, it is
Q And when -- and to the
going to be able to thensel ves

if you are a retailer, someone

all ows you to do this marketing,

sal es, doesn't that ultimately

farmers?

t hey have nore outlets for their

TALTY COURT REPORTERS, INC.

returning for

obviously that's a benefit to processors,

correct?

into the fornul a.

a mnute to the --

you can sell nore
etcetera. |
a benefit
t 007
are regulated, it -- and

price over tine, anytine
whi ch stil

a benefit to farners.

wll remain the
extent that handlers are

hedge, or have soneone --
hedge for them and that
etcetera, to increase

rebound to the benefit of

Because if there's nore dairy products sold,

m K.
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A. If the price is the sane over tine and you sell

nore units, that's nore revenue.

Q If we could turn to page 26 of your -- if we could
turn to page 25 of your PowerPoint, which -- yes, please,
which is --

THE COURT: Again, we're in Exhibit 276.
MR. ROSENBAUM  276.
BY MR ROSENBAUM
Q On the -- this addresses the question of whether
usi ng the higher-of nore accurately reflects the val ue of
m | k.
Do you see that?
A Yes.
Q Ckay. And so | think you' re making two points
here, but tell nme if I'mright.
One is that --
M5. HANCOCK: Your Honor, if | can just interject.
THE COURT: Step aside, please, M. Rosenbaum

Ms. Hancock.
M5. HANCOCK: I'mreally trying not to interrupt
the process at all, but we're having, at this point, that

counsel is testifying as opposed to the witness. And |
really think that it is inmportant that our record has the
Wi tness testifying. And especially when sonebody is on
direct like this, I think we really need to get it
ti ghtened up.

THE COURT: Thank you, Ms. Hancock.

| mss the colorfulness of M. Brown's testinony.
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2023

So | appreciate what you are doing, M. Rosenbaum is very

efficient, and we were urged to nove nore quickly, and I
i ke the precision with which you nove us. But | don't
li ke M. Brown saying, "That's correct, that's correct,
that's correct," because he has a wealth of information.
And so | agree with Ms. Hancock. So we just need
a bal ance.
MR. ROSENBAUM |'m happy to acconmodat e.
Your Honor, let me just ask a different question,
t hen.
BY MR ROSENBAUM

Q So what effect, if any, does the choice between

t he hi gher-of versus average-of have on the Cass IIl, Il

or IV price?

A It has no effect.

Q Ckay. And what effect does it have under the --
on the Class | price in light of the | ookback and make
whol e provi sion?

A. It's essentially the sanme, slightly higher over
time, under |DFA s proposal.

Q Al right. So you were asked, as have been sone
ot her witnesses, questions by USDA about hedging and the
pur poses of the AMAA

Do you know what |'mtal ki ng about ?

A Yes.

Q Ckay. Now -- and you answered this a bit in
earlier questioning, but I would like to just expand on
that a little bit.

TALTY COURT REPORTERS, INC.
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So in 2017 -- sorry, in 2018, Congress adopted a
provi sion that substituted the average-of plus $0.74 for
t he hi gher-of, correct?

A They di d.

Q And what is your understanding of the purpose for
whi ch that had been sought?

A. It was twofold. One is to keep the Class | price
with the new fornula consistent with the nover over tine,
and the second is to allow, frankly, easier hedging for
producers, processors, as well as end users.

Q And what is your understanding as to whether that
| egislation actually took the formof an anendnent to the
AMPA itsel f?

A From what | understand, it is anmended. And -- and
they don't anmend that very often, but it was anended
because it needed to be to accommpdate the -- the
hedgeabl e price fornmul a.

Q | nean, are you -- and are you aware that USDA
itself, when it nade the -- when it changed the
regulations to conformwith the statute, itself set forth
i ts understanding of the purpose of the anmendnent?

A Yes, they did. And they were -- they were
directed to make the change. And when they nmade the
change, they explained the why behind it and di scussed
t hat .

Q And was that consistent with what you, yourself,
have expl ai ned as the why behind it?

A Yes.
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Q Ckay. And so when we | ook at the question of what
serves the purpose of the AMAA, | recognize you are not a
| awyer, but is -- what is your sense as to whet her that
pur pose i ncl udes --

A Vell --

Q -- the purpose -- these purposes?

A. Yeah. A couple things. Stability of price in
growi ng markets indirectly, which are part of the AMMA --
A -- ny voice is going again, | apologize -- the AMAA --
were -- were already -- were criteria that we -- we felt
was going to be net wwth this change. The |anguage from
Congress nade it very specific that they were allowed to
do -- namke the change in the fornula that they nade.

So | think both in spirit as well as in technical
| anguage, that Congress's change, along with the original
AMAA, is nmet by this proposal.

MR. ROSENBAUM That's all | have, Your Honor.

THE COURT: | would invite re-cross.

RECROSS- EXAM NATI ON
BY MS. HANCOCK:

Q | just have a couple of questions, M. Brown.

Do you know what percentage of the Cass | fluid
m |k market sales go to the supernarkets?

A Wll, all retail sales, 70, 75% sonmewhere in
t here.

Q As opposed to the foodservice segnent?

A. Yeah, foodservice of any sort. Yes, that's

correct.
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Q Ckay. So 70, 75%to retail, non-foodservice?

A. Ri ght .

Q Ckay. And then when you were talking -- strike

that. Let nme ask a better question.

Vell, you were just tal king about the $0.74 fl oor

that's included in |IDFA s proposal ?
A Yes.
Q And that's the $0.74 floor that you and

Dr. Vitaliano had cal cul ated based on the historica

di fferences between Il and IV from 2000 to 20187
A 2017, yes.
Q Ckay. So from 2000 to 20177
A Yes.

Q And so for purposes of today's nunbers, there's no

magi ¢ attached to just that tine period, is there?

A Ch, obviously there wasn't. Yes. There's not.

Q | f you use the average that has happened from 2000

to 2023, for exanple, what woul d the nunber be?
A. | don't know, but | expect it's higher.

Q Ckay. And would that be nore reflective than --

t han just 2000 to 20177

A It would make the price higher relative to

history, and -- and it woul d nake that base hi gher than
the higher-of to a greater degree. Again, that's --
that's -- that's not ny wisdomto inpart. But, yeah,

time you have a higher base, it would, of course, raise

the price over tine.

Q And al ong this process when you were com ng up

TALTY COURT REPORTERS, INC.
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with | DFA's proposal, did you do that cal cul ati on?
A We did not.
Q Ckay. And then back in the Federal Oder reform

when the higher-of was originally established, it's true

that the -- that the intent at the tinme was to decoupl e
Cass | fromdass Ill and IV; is that right?
A. If it wasn't, it's what it did.

Q Ckay. And everybody knew at the tine that that's
what it was doing; is that right?

A | believe so, yes.

Q And that's why, when we were tal king about what
guestions and how it was bei ng anal yzed using the criteria
that National MIk had applied, they weren't | ooking at
t he average-of because average-of does not decouple it
from manuf acturing classes; is that right?

A Nei t her does.

Q Wel |, higher-of does, doesn't it?

A. No, it doesn't. It just -- whether it's coupled
to Ill or 1V, depending on the nonth, it's still coupl ed.

Q It allows it to be priced separate and above both
the classes -- both the manufacturing classes; is that
right?

A. Unl ess they are the sane, it would, yes.

Q Ckay. And that's the decoupling |I'mtalking

about .
A Ckay. Then fromthat definition, you are correct.
Q Ckay. And -- and so -- and just so our record is

cl ear, when you say |I'mcorrect, it's correct that the
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aver age-of does not decouple it fromthe manufacturing
cl asses because, by design, an average-of would all ow one
of the manufacturing classes to be higher than the C ass |
price?

A. | woul d di sagree because you are | eaving out
ei ther, you know, 40 or 60% of the manufacturing market,
dependi ng on the product, by -- by that weight. So |
don't -- | don't agree. It decouples fromone or the

ot her every nonth, so --

Q Ckay.
A -- that's how | look it.
Q It woul d decouple fromone of the manufacturing

cl asses, but not necessarily both?

A That is correct.
Q Ckay.
M5. HANCOCK: That's all | have. Thank you.

THE WTNESS: Thank you

THE COURT: Are there additional questions for
M. Brown from anyone before | see if the Agricultural
Mar keting Service has further questions?

| turn now to the Agricultural Marketing Service.

No further questions fromthem

M. Brown, thank you, and | | ook forward to you
being in the roomthis afternoon in case soneone thinks of
sonet hi ng.

THE WTNESS: Now, |I'mworking on [imted sl eep,
so | amgoing to take a little break, but I'll be back.

THE COURT: Thank you.
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THE W TNESS: You're wel cone.

THE COURT: You may step down.

M5. HANCOCK: Your Honor, we did not tal k about
W tness order today, so I'mjust interrupting if | can.

We have David Pool, who is a dairy producer, here
in person. |If everybody's in agreenent, we would |like him
to be able to go on the stand next.

THE COURT: Everyone's noddi ng yes.

Spell his last nanme for ne.

M5. HANCOCK: Pool, P like Paul, OOL, like where
| thought | would be this week.

MR, SJOSTROM  Your Honor, Lucas Sjostrom Edge
Dai ry Farmer Cooperative.

Following M. Pool, we would |ike to propose that
we're able to give our testinony on Proposals 16 and 17,
and we think, especially due to Dr. Cryan's flights, we
could give our rebuttal right after, if that was not
obj ected by anyone. And it m ght nake nore sense
guestioning by having that as a package all in Section 4,
if no one opposes after M. Pool.

THE COURT: Al right. | wll ask themtheir
t houghts after M. Pool has testified.

MR, SJOSTROM  Sounds great.

THE COURT: Let's go off record while copies are
di stributed of Exhibit NWPF-84. W'I|l go off record for a
monment at 10:19.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.
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W' re back on record at 10: 20.
| have marked the | atest exhibit as Exhibit 288.
It shows at the top Exhibit NVPF-84.
(Exhi bit Nunber 288 was marked for
i dentification.)
THE COURT: Ms. Hancock.
M5. HANCOCK: Thank you.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Pool.
A. Good nor ni ng.
Q Wul d you mnd stating and spelling your nane for

t he record.
A David Pool, D-A-V-1-D, P-OOL.
Q And if you just want to scoot your m crophone

over, make sure everybody can hear you online.

A It that better?
Q Yeah, that's better. You can nove it up, too,
you're tall.
A How s that?
Q G eat.
THE COURT: | do need to ask him

Have you previously testified in this proceedi ng?
THE WTNESS: No, | haven't.
THE COURT: 1'd like to swear you in.
DAVI D POQOL,
Being first duly sworn, was exam ned and

testified as foll ows:
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THE COURT: Ms. Hancock.

BY MS. HANCOCK:
Q Thank you.

Wul d you m nd stating your business address for
the record as well?

A. 13921 Park Center Road, Herndon, Virginia, 20171.
Q Thank you.

And did you prepare Exhibit NWMPF-84 in support of

your testinony today?

A Yes, ma' am

Q And we have marked that as Exhibit 288 al ready for
the record. |If you can proceed with your testinony. |If
you don't mnd reading it at a noderate pace so that our
court reporter can capture it.

A Okay. Thank you.

Good norning. M nane is David Pool and I, al ong
with ny wife Martha and two daughters, Caitlyn and Tayl or,
operate Fantasyland Farm LLC, |ocated in Robesoni a,
Pennsyl vania, which is in County of Berks. Currently, we
m | k about 190 cows, raise about 200 replacenent heifers,
and farm approxi mately 425 acres of ground where we
predom nantly grow corn, soybeans, and small grains. Qur
farmmarkets its mlk through Maryland & Virginia M1k
Producers Cooperative Association, Inc. In addition to
farmng, | currently serve as first vice-president of our
cooperative's Board of Directors.

| wll share a little of ny backstory to provide

sone context of how ny interest and involvenent in dairy
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mar keti ng and policy was devel oped. Having grown up on a
famly dairy farmin New Jersey, at the age of 17, |
decided to go work for a larger neighboring dairy farnmer
where | eventually becane the herdsman. There | was able
to acquire ownership of about 30 cows of ny own.

In 1988, | noved from New Jersey to Pennsyl vani a,
where | rented a dairy, a barn, and grew ny herd to 50
cows. In 1992, the opportunity becanme available to rent
the current farmwhere we still farmtoday. So | took ny
50 cows and added 60 nore to mlk, to a total of 110. M
wife and | purchased the farmin 1995.

And then in 1999, we commtted to a major
I nvestment where we built a brand new freestall barn and
par| or capable of housing and mlking up to 250 cows. By
t he year 2000, | had becone one of the larger farns in ny
area. Up until that point, farmng was all about the
COWS.

Wiile that largely remains true today, taking
care -- taking on the kind of |ife-changing debt forced ne
to approach ny farmnore as a business and not just as a
way of |ife. Wth so nuch at stake, | decided that | had
better take an interest in howny mlk is priced, what
factors affect that price, and how policies, good or bad,
affect those factors. Perhaps, coincidentally, ny
interest in all of this began in the first year of
i npl ementation of the latest major reformin Federal
O ders.

|"mhere to testify today in support of the
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National M|k Producers Federation proposal to update the
Class | differential pricing surface throughout the United
States. Wth 22-plus years of living and | earning w thin
the current policy, | have been able to see sone things

t hat worked, and others that don't. | have observed
several changes in the mlk markets, nore specifically in
Federal Order 1, which the mlk fromny farm services.

In 2000, there were an average of 17,279 farns
pool ed on the order, conpared to an average of 8,317 farns
in 2022. That is a decrease of nore than 50% In 2000,
there were nearly 24 billion pounds of m |k associ ated
with the order, conpared to nearly 27 billion pounds in
2022, an increase of 12% Conclusion: There's nore mlk
com ng fromfewer farns.

Demand for Class | mlk has al so decreased
substantially. 1In 2000, nearly 44%of the m |k associ at ed
with Federal Order 1 was utilized as Class | mlk. That
nunber has di pped bel ow 30% in 2022. Coupled with |ess
demand, there are fewer pooled distributing plants. In
2000, there were 60 pool distributing plants in Federal
Order 1 conpared to 48 in 2022, which is a reduction of 12
fewer pool distributing plants. Wth these cl osures,
farmers in Federal Order 1 narketing area, as well as many
ot her parts of our country, have seen the distant -- their
di stance to the next closest pool distributing plant
i ncrease substantially.

VWhile | amone of the fortunate few farnmers that

hasn't seen quite as many plant closures in the area where
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my farmis | ocated, even though the distance to the narket
hasn't changed substantially fromny farm the cost to
deliver to the market sure have.

Since 2000, | have seen a nearly threefold
increase in ny farms mlk hauling cost. Then we were
payi ng nearly $0.60 a hundredweight to get our farms mlk
to the market. Today, we are paying closer to $1.70 a
hundr edwei ght .

Wil e | ogic m ght suggest that since the cost of
supplying the Cass | market has increased and | ocati on
differentials which were inplenented, at least in part to
hel p of fset those costs have remai ned stagnant through the
period since order reformin 2000, voluntary order
prem uns -- voluntary over-order prem unms would have to
i nprove to offset those differences.

Unfortunately, the opposite has happened.
Processors are digging in just to maintain, |let alone grow
their share of dwindling fluid sales.

The attached chart shows the | evels of the
Pennsyl vania M| k Marketing Board mandated C ass |
over-order premium These over-order premuns are also
adj usted to include mandated fuel surcharges. |
understand that this is a Federal Order hearing and not a
hearing that is state-specific. However, | believe this
is a good index to show how over-order prem uns have
changed in the region of the country where | ship ny mlKk.
| nherently, these mandated over-order prem uns cannot be

substantially higher than the prevailing prem uns in
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surrounding areas or it would be detrinental to the
mar ket pl ace i nside the regul ated ar ea.

In the early years after Federal Order reform
fluid mlk processors gradually increased Class | prem uns
to a level north of $2.50 a hundredwei ght in the years
2009 to 2013. Since then, prem uns have trended downward
to settle closer to $1.00 a hundredwei ght since 2017.
Clearly, this shows that Cass | processors are |ess
willing to increase over-order prices, leaving us dairy
farmers hol di ng the bag.

Your Honor, | have a correction in the next
paragraph. The date fromthe 2009 to two thousand -- it
shoul d be '13, not '23.

THE COURT: Al right. So we're on page 3 of
Exhi bit 288, the |ast paragraph, and that phrase says
"2009 to 2023," and it should be "2009 to 2013."

THE W TNESS: Yes, nm'am

THE COURT: So |I'mgoing to ask that we mark this
exhibit right nowwth the change, and we're going to
strike "2023" and wite in instead "2013."

And that is done. Thank you. You may read the
par agr aph.

THE WTNESS:. Thank you, Your Honor

To put this into perspective, in the peak years of
2009 to 2013, let's just say over-order prem uns were
$2. 50 hundredweight. At the sanme tinme, ny hauling rate
was nearly $0.90 per hundredwei ght. The net difference

between the two was a positive $1.60. More recently,
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over-order prem uns have declined to nearly $1.00
hundredwei ght. As | said previously, ny hauling rate now
is $1.70 hundredwei ght. The net difference between the
two | eaves me with mnus $0. 70.

So between the early 2010s and today, prem uns and
haul i ng have effectively -- have affected ny net of the
two fromplus $1.60 to mnus $0.70, a total net difference
of mnus $2.30. Conpare this to the net effect of
National M Ik Producers Federation recommended C ass |
differential change which yields a difference of plus

$1.76 in the Northeast nmarketing area, | believe ny

figures denonstrate that not all |losses will be recovered
by this proposed change and that -- and shoul d suggest
that this change will not create disruptive or disorderly

condi tions in our marketpl ace.
It is for these reasons | urge the USDA to
consi der updating the outdated Class | price surface map
and location differentials as proposed by the National
M I k Producers Federation to help offset the increased
costs of servicing and supplying Class | mlk to the
processors. Thank you.
BY Ms. HANCOCK
Q Thank you for reading your testinony. | just have
a couple of questions | want to nake sure we're clear on.
On your second page of your testinony, you are
tal ki ng about how the increase in mlk supply in your area
conmes fromfewer farnms.
A Yes.
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Q And |'mjust curious, in your experience and with
your observations of your market, does that nean that it's
the smaller farnms that have tended to exit dairy

produci ng?

A Yes.
Q Has it been a consolidation of farns?
A. Yes. The consolidation in our marketing area,

Sout heast ern Pennsyl vani a, Northern Maryland, Virginia, it
has cone at the expense of the smaller dairy.

Q Ckay. It's just nore difficult for the smaller
dairies to absorb the | osses?

A Yeah.

Q Ckay. And then on your | ast page here of your
testinony, you said a total net difference of minus $2. 30.
And | just want to maybe flip that around and make sure
| " m under st andi ng what that is.

Is that $2.30 the decrease to the Class | price
t hat you have received over that period of tine?

A Yes. That woul d be before I was $1. 60 above, and
now I am $0. 70 below. So the difference from $1.60 above
to 70 below is 2. 30.

Q And that's at the sane tine that you have
experienced the nearly threefold increase in your mlKk
haul i ng cost?

A Yes, ma' am

Q And so -- okay. Then | want to take a | ook at
that last chart, just make sure | understand what we're

| ooki ng at there.
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What does the dotted |line represent there that is
trendi ng downwar d?

A. " mnot certain what the dotted |ine represents.
Q kay. |Is that the reduction in your mlk price?
A Can | ask for hel p?

THE WTNESS: M ke?

THE COURT: Could you cone to the podiun? | would
like you to provide this help, but I need you to identify
yourself, and we all need to be able to hear you.

THE WTNESS: M ke John with Maryland & Virginia
M I k Producers.

THE COURT: Thank you.

And you have been invited to hel p us understand
the chart that's on the bottom of page 4 of Exhibit 288.

What can you tell us about this chart, including
the bottom-- dotted |ine?

THE WTNESS: So the chart shows the average
over-order premumin the state of Pennsylvania, that's --
that is devel oped by the -- and cal cul ated by the
Pennsylvania M| k Marketing Board. So the blue |ines show
the total prem um per hundredwei ght each year, and the
dotted line is to showthe trend |line of what's happened
to those prem uns over -- over that set of years. So it's
actually gone down over the that period of tine.

THE COURT: And your |ast nanme is spelled how?

THE WTNESS: J-OHN Pretty easy.

THE COURT: Very good.

And have you been sworn as a w tness?

TALTY COURT REPORTERS, INC. 6386
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

1 THE W TNESS: Yes, nm'am

2 THE COURT: Al right. And you can provide this
3 testinmony as the truth?

4 THE W TNESS:  Yes.

5 THE COURT: Thank you. Very good.

6 BY MS. HANCOCK:

7 Q And just so our record is clear, do you agree with
8 M. John as well?

9 A Yes, ma' am

10 Q Ckay. Thanks.

11 MS. HANCOCK: Your Honor, at this tinme we woul d
12 make him avail abl e for cross-exam nation.

13 THE COURT: M. Pool, | congratulate you on this
14 docunent. It's very full of inpact, very clear, and |
15 appreciate very nmuch your testinony.
16 We' Il now have anyone in the room ask questions of
17 you.
18 CROSS- EXAM NATI ON
19 BY MR SJOSTROM
20 Q Lucas Sjostrom Edge Dairy Farnmer Cooperative.
21 Good norning, M. Pool. How are you?
22 A. Good norni ng.
23 Q Just questions on advanced pricing.
24 As you plan out your dairy business, do you see
25 advanced pricing inpact either your mlk price or if you

26 woul d hedge or contract your hedging or contract schene?
27 A Yes.

28 Q And is it -- can you tell nme about how it -- how
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do you manage differently due to advanced pricing?
A. Well, I -- 1 routinely hedge both inputs and ny
m |k as an insurance policy against the volatility in our
mar ket .
Q And so woul d you say advanced pricing nmakes that
nmore difficult?
A. Advanced pricing? No. It does not nake it nore
difficult, I don't think.
MR, SJOSTROM  Thank you very mnuch.
THE COURT: Additional questions for M. Pool?
"Il invite questions fromthe Agricultural
Mar keti ng Servi ce.
CROSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good norni ng.
A Good nor ni ng.
Q Thank you for comng to testify today.
A You' re wel come.
Q | wanted to -- | have sone general questions, but
| did want to turn to your |ast page of your statenent.
And we had sone discussion | ast week on the
Pennsyl vania M|k Marketing Board. And | amjust curious,
| | ooked up Berks County. That seens to be over east of
Lancaster, between Lancaster and Phil adel phia; is that
correct?
A Actually, it's north of Lancaster.
Q Ckay. But on the east side of the state?

A Yes, nma'am
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Q Ckay. Are the premuns the sane statew de or are
t hey regional for --
A. The PMMVB prem uns?

Q Yes.
A | believe they are statew de. Yes.
Q Statew de. (kay.

And you m ght not be able to answer this question,
which is fine, but you -- I"mcurious, if |I |ook at your
chart, seens to be a big drop in prem uns between 2013 and
2014, and agai n between 2017 and 2018.

Just curious if you renenber back as maybe why
they did that?

A. | cannot renmenber back as to why.
Q Okay. A little bit about your farm
You say you mlk 190 cows?
A Yes.
Q The Smal |l Busi ness Adm nistration classifies a
dairy farmas a small business if they nmake | ess than

$3.75 million in gross receipts annually on a whol e-farm

basi s.
Wul d your farmneet that definition?
A Yes.
Q Can you speak on the record about, you know, how

is your mlk used? Were does it go? How far do you have
to shipit, etcetera?

A. It varies from pi ckup to pickup, but nost of ny
mlk is processed wwthin a hundred-mle radius of ny farm

And |'d say probably three days a week it goes into a
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fluid plant and the rest of the week it goes into an
i ngredi ents pl ant.

Q And you spoke about how your transportation costs
have increased, | think you said three tines over since
2000. And | would hazard to guess the sane could be said
of any of the farners in your area.

A | think that's universal.

Q And since you're in a co-op, | was wondering if
you coul d speak to how the cooperative has had to deal
with, you know, sone of that due -- do you pay for the
haul for a hundred mles? Does the co-op help with that?
Are there other transportation factors that kind of go
into your mlk check? Things |like that.

A. | believe that our hauling rates are determ ned
upon zones, and, you know, basically all costs trickle
down to the dairy farnmer. Doesn't matter what -- how you
put it on a check or -- you know, the dairy farner ends up
payi ng it because the market doesn't pay for
transportation, you know W' re the only business, |
bel i eve, that pays freight both ways. So, you know, the
cost, directly or indirectly, cones back to us.

Q Uh- huh. Can you tal k about other input costs,
changes on your farnf? You tal ked about transportation,
but that's just a piece of it. So | was wondering if you

could tal k about that over maybe, say, the past five or

ten years.
A Al'l input costs have -- have skyrocketed. | nean,
| was just doing ny fertilizer bill this year, and
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actually, the cost of liquid nitrogen | ast year was three
times what it was this year, and ny mlk wasn't three
tinmes what it was the year before. So, you know, the

direct inmpact is, you know, it's margi ns and managi ng t he

mar gi ns.

It -- like | said, we, the farners, end up at the
bottom of the barrel. W have to absorb the costs.
Doesn't matter whether you are -- you sell to an

i ndependent dairy or whether you sell to a co-op. The
dairy farnmers own the co-op, so all -- all expenses get
trickled down.

Q You tal ked about how you do hedge to manage your
risk. So could you talk a little bit nore how you do that
and what prograns you use?

A Wll, the DMC for a dairy ny size is critical. |
think it's a very, very good program It's utilized by a
| ot of dairy farners in ny area because our average farm
| think, is 125 cows in our geographical area, so the DMC
is spot on for them | also use Cass | nover hedging,

and nonitor the DRP very cl osely.

Q You say "nonitor." Do you use that progranf

A | have not used it at this point. | have been
pretty fortunate using the Class |I. But with the way the
mar kets are trending now with IIl dropping, | think I'm

going to nove into the DRP

Q Ckay. And you've nentioned the Cass | nover
hedging. |'mnot sure | have had any producer speak on
t hat yet.
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So can you explain how you do that?

A. | call ny broker, and they offer a Class | price,

Cct ober 02,

2023

whi ch expenses are built into, and that puts a floor under

my -- ny pay price, and ny conponents are above that. So

if -- let's just say if the board was offering a $20
Class | nover today, then | would be -- that would be ny
base for the anbunt of mlk that | contract.
Q kay. GCkay. Thank you.

M5. TAYLOR: | think that's it fromAMS., |
appreci ate your tine.

THE W TNESS: Thank you.

THE COURT: Did you say that the current cost of
your liquid nitrogen is less than it was |ast year?

THE W TNESS: Yes.

THE COURT: How did that happen?

THE WTNESS: Got to ask the petrol eum peopl e.

THE COURT: Ckay. |I'm-- that's the first ray of

sunshine | have heard.

M5. HANCOCK: O it indicates that |[ast year was
exceptional |y bad.

THE WTNESS: Ckay, yes. |It's back where it was
hi storically.

THE COURT: Ckay. Thank you.

Ms. Hancock, you may continue with redirect.

M5. HANCOCK: Thank you.

REDI RECT EXAM NATI ON

BY MS. HANCOCK:

Q M. Pool, you have -- in your testinony here,
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you're -- this is in support of, | guess,

Cct ober 02, 2023

t he

differentials proposal that National MIk has put on.

But

|"mcurious to know if you are supportive of

National MIk's other four proposals that

this hearing as well?

its put forth in

A Yes, nmm' am
M5. HANCOCK: That's all | have.
Your Honor, we would nove for adm ssion of
Exhi bit 288.

THE COURT: M. Pool, is there anything el se you

want to say to follow up with regard to the questions you

have been asked?
THE WTNESS: | woul d hope that the system works

and we all

get a fair outcone.

THE COURT: Thank you.
THE WTNESS: Thank you.

THE COURT:

adm ssion into evidence of Exhibit 288?

There i s none.

evi dence.

| s there any objection to the

Exhibit 288 is admtted into

(Exhi bit Nunber 288 was received into

evi dence.)

M5. TAYLOR:  Your Honor, mght | suggest before we

take the next witness, a ten-m nute break?
THE COURT: And --
MR, HILL: Yes. One question before that, just

adm ni stratively.

adm tt ed.

know t hat they were narked.

TALTY COURT REPORTERS, INC.
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doubl e check. If | mssed that, |I'msorry.
THE COURT: They were adnmitted into evidence, yes.
MR H LL: Ckay. Thank you.
THE COURT: Thank you. And | do appreciate the

fol | ow up.
All right. Let's -- ina mnute we're going to
take a ten-m nute break. But when we conme back, | want to

debate with you all about how you want to proceed, who
woul d be the next witness and the witness after that. |
had t hought we were going to go right into Dr. Bozic's

t esti nony.

s that also still the plan?

M5. TAYLOR  Yes.

DR. BQZIC. Marin Bozic, Edge Dairy Farnmer
Cooperati ve.

Your Honor, we woul d propose that we do first the
exposition, our Edge-6, which is the Class IIl Plus, as
well as the rebuttal testinony, so get everything out
first, and then have a unified cross-exam probably after
unch. Oherwise, | will have to defer -- wait unti
lunch, wait until lunch, for that question, that question.
It's just not efficient.

M5. TAYLOR: | would agree that probably nakes
sense.

THE COURT: M. English?

MR ENGLISH | just wanted to say, Your Honor nay
recall back in California we did sonething like this with

sort of a unified cross-exam nation kind of issues, and so
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| think -- and we have also, | think, done sonething |ike
this nore recently in this hearing. So |I think that nakes
a lot of sense.

THE COURT: Good. So we'll take a vote when we
come back fromour ten-m nute break, but that gives you an
idea of what it is you are thinking about.

Al right. 1It's about 10:48. Please be back and
ready to go at 10:58. 10:58. Thank you. W'Il|l go off
record.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on the record at 10: 59.

How do you propose we proceed? What are the
categories of testinony?

MR. SIOSTROM  Yes. First, Your Honor, we have
passed out Proposal 16, Edge's Cass IIl Plus proposal,
that is | abel ed as updated Edge-6, so we would |ike that
one mar ked.

And second, we have passed out a rebuttal to this
entire section. That one is |abel ed Edge-15, and we woul d
al so like that marked.

And so how we woul d proceed is have Dr. Bozic
provi de testinony on both parts so that it makes the
cross-exam nation nore fluid, and we would step down at
that point, if that's okay with you, Your Honor.

THE COURT: And tell ne again, which is the first
one? Is it the 67

MR, SJOSTROM  Yes.
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THE COURT: Al right. So the updated Edge-6
exhibit wll receive our next nunber, which | believe is
289. I'mcertain that it is, 289.

(Exhi bit Nunber 289 was marked for

i dentification.)

THE COURT: And the Edge-15, that's 1-5, wll be
290.

(Exhi bit Nunber 290 was marked for

i dentification.)

THE COURT: Is there any objection to handling
both of these exhibits during Dr. Bozic's next testinony?

There's no obj ection.

Dr. Bozic, would you state your nane for us,
pl ease?

DR B&ZIC. Marin, MA-R1-N, |ast nanme Bozic,
B-Oz-1-C

THE COURT: Have you previously testified in this
pr oceedi ng?

DR BQZIC. Yes, | have, Your Honor.

THE COURT: Thank you. You renmain sworn.

DR. BQZI C. Thank you.

MARI N BQZI C,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: And direct exam nation, again, state
your nanme and spell it for us.

MR, SJOSTROM  Yes. Lucas Sjostrom Edge Dairy
Far mer Cooperati ve. L-UGAS SIJ-OST-ROM

TALTY COURT REPORTERS, INC.
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THE COURT: Thank you.

You nay proceed.

MR SJOSTROM  Yes.

And, Your Honor, just to get a little other
housekeepi ng out of the way, | asked exhibit staff if they
woul d supply -- it's already been admtted -- Edge- 2,
which is Exhibit 76 in this hearing. The w tness would
just love to have it as reference, and |I believe he
al ready does have it.

Al so, we do have one outlying exhibit that was
paused for adm ssion, Exhibit 244, which is known as
Edge-244. W can nove that at the end also, but it was
hanging in linbo until Dr. Bozic canme back on the stand.

THE COURT: Excellent. Thank you.

MR, SJOSTROM Al right.

DI RECT EXAM NATI ON
BY MR SJOSTROM

Q Dr. Bozic, good norning.

A. Good nor ni ng.

Q | understand that you wote the testinmony which is
| abel ed Updated Edge-6; is that correct?

A That is correct.

Q And | understand that that was updated | ast
Monday, so anyone accessing it in the | ast week saw all
t hese updat es.

| s that correct, to your know edge?

A Yeah.

MR. SJOSTROM  Your Honor, | can go through the
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| egal black line, but we would -- the changes were nore
clarifying than substantive, no nunbers changed, no
anyt hing, so just adding words on to sentences. So | w |
forego that unless soneone in the roomwants to -- there's
about four m nor changes, but you have the updated copy
her e.
THE COURT: Excellent. Very good.
BY MR SJOSTROM
Q | think we'll just start, Dr. Bozic.
Wiy don't you provide a summary of your testinony
I n support of Proposals 16 and 17, which | believe
Proposal 17 is, in practice, identical to Proposal 18. So
| think we'll start there, if that's all right with you.
THE WTNESS: And, Your Honor, just as a heads-up

Wiile I'mreading through this, at sone tines -- at
certain points | will interject with nore plain spoken
interpretation of the sane. |t does not contradict

anything that's witten, it just augnments it for ease of
conmuni cati on.

THE COURT: Excellent. Thank you.

THE WTNESS: | will skip the first two paragraphs
as there are no changes to Edge or to nyself.

So we stated it previously, but it bears
repeating, that Edge believes that risk managenent is
critical for the success of our nation's dairy farners --
and particularly relevant for this topic -- innovators in
the fluid mlk sector.

M5. TAYLOR. Dr. Bozic, |I'"mgoing to have to ask
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you to slow -- abnormally slow down. Is that what we said
this nmorning to M. Brown? Thank you.

THE W TNESS: Ckay.

THE COURT: However, | appreciate the dynamc
tone. |It's excellent.

THE WTNESS: You will also notice Edge has put
forward two proposals that are nmutually excl usive.
Adopting Proposal 16 woul d preclude Proposal 17 from being
i npl enent ed, and vice versa. Qur strong preference is for
Proposal 16 for the reasons | will elaborate in this
t esti nony.

First, let's briefly view how we got here. And
many w t nesses have covered this, so | will not -- | wll
try not to bel abor the point.

For many decades, per capita consunption of fluid
mlk was in decline, offset only by popul ati on grow h,
whi ch made for overall fluid mlk sales to be stable.
However, since 2010, total fluid mlk sal es have been
steadily declining. Difficulties under hedging -- with
hedgi ng under the previous higher-of systemare indeed
wel | -docunented in academ c literature.

Newt on and Thraen, 2012 paper, concluded that "the
basi s exposure prevents Cass IIl and Cass IV mlk
futures contracts fromdirectly managing the mlk price
and limts potential risk reduction and revenue stability
for fluid mlk participants. Renoving these roadbl ocks to
ri sk managenment woul d provi de avenues for farm processor,

and retailer profitability in an increasingly volatile
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mar ket . "

In response to declining fluid mlk sales and
hurdles with Class | risk nanagenent, National MKk
Producers Federation and International Dairy Foods
Associ ation reached a consensus in 2018 to update a
formula for base Class | skimmlk price to facilitate
easi er hedging of mlk costs for value-added fluid mlk
processors. That is ny interpretation of their agreenent.
Congress agreed and this proposal was passed into | aw

So it's easy now to Monday-norni ng quarterback and
criticize that 2018 agreenent. It is inportant to
remenber that it was a good faith negotiation. At the
ti me when the arrangenent was introduced, to ny
recollection, there were no w despread negative reaction
by dairy producers, dairy press, or academ c researchers.

Jordan C ark, today a very well-respected dairy
econom st, President of the Dairy Institute of California,
and chair of the | DFA Econom c Policy Commttee, was, at
that tine, a master's student at the University of
M nnesota. | was his thesis supervisor.

In his 2019 thesis, Jordan concludes, quote, "This
study quantifies the inpact the newl y-refornmed pricing
formul a woul d have on m | k producer pay prices between
year 2000 and 2017, the period that infornmed the design of
the new pricing fornula. This is the first study to
quantify how the change in the pricing fornmula would have
af fected producer pay prices in different regions, and the

first to identify optinmal hedging ratios of the reforned
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pricing formula.

“"We find that between January 2000 and
Decenber 2017, average uniform prices for each Federal
M1k Marketing Order woul d have differed by | ess than
$0. 01 per hundr edwei ght when conparing the previ ous and
current dass | pricing fornmul as.

“"We also find that uniformprices are nore

2023

volatile in Federal MIk Marketing Orders with the highest

Class | utilizations, and had the new reform pricing
formul a been in place, would have reduced volatility in
all Federal Orders between year 2000 and 2017.

"We also find that the basis risk of varying
hedgi ng strategies is significantly reduced under the
reformformula as conpared to the previous fornula."

W were all very proud of his thesis, and we
conpletely mssed the football on asymmetric risk, as
everybody el se, back in 2019.

So no one in the dairy industry had the foresight

to anticipate the pandem c that would hit the dairy narket

just a year after the new Class | skimmlk price fornul a

was i ntroduced, and the inpact that the Farners to

Fam | i es Food Box Program woul d have on the spread between

Advanced Class Il mlk price and Advanced Class |V skim
mlk price.

By 2021, it was clear sonething needed to be
changed. National MIk Producers Federation contenpl at ed
a change that would nodify the adjuster fromthe fixed

$0.74 to a noving average, but never formally requested a
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hearing to nodify the 2019 fornul a.

By 2023, the sentinent in the producer conmunity
had soured even further, and | believe that explains why
the National M|k proposal seeks to abandon the 2018
reformin totality. In other words, they cane back to
| DFA two years after the proposal was introduced, said,
guys, there are sone issues here, we need to work together
to fix it. They couldn't find a consensus, and now
two years later they are sour about it. And if -- if a
consensus is not a way to go, then a hearing is the

remai ni ng channel .

So | fully understand it. |I'mvery enpathic to
that -- to that reasoning and how it nay induce quite
enotional charge about the topic. It's no wonder. |I'm

not surprised that dairy producers around the country
today are nost unified specifically on this issue and the
return to hi gher-of.

In retrospect, it's easy to see the official
problemwth the 2018 Class | reformwas the fixed
adjuster. Had the Agriculture |Inprovenent Act of 2018,
which is the 2018 FarmBill, had it included the nechanism
to expedite convergence of the average-of nethod to
revenue neutrality versus higher-of, even after |arge
shocks such as COVID-19, it is much less likely, in ny
opi nion, that the Topic 4 would be included in today's
heari ng.

Edge agrees there are problens we need to address,

but we should not throw out the proverbial baby with the
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bat h wat er.

The next section is titled "Towards a New Policy
Design. "

So what facts, including |earnings of the
previous -- of the past four years, should drive policy
desi gn goi ng forward?

| woul d suggest there are six points:

First, if the federal governnent should ever try
to buy "excess" nonfat dry m |k powder, it would
essentially try to lift the world price for m |k powder,
not just the U S. price. In the absence of the Dairy
Product Price Support Program and due to the high
i nportance of international trade, ad hoc federal
government intervention in dairy markets in the face of a
maj or crisis, such as pandemcs, is likely to focus on
peri shabl e dairy products, such as fresh cheese and fluid
mlk. The Farnmers to Fam |ies Food Box Program may very
well reenmerge in the future if another pandem c depresses
domestic foodservice sales. So it follows that in an
extrene demand shock situation, Class IIl price is, again,
likely to exceed Class |V price. Point nunber one.

Poi nt nunber two: Per pound of m |k processed,

m | k-drying plants are cheaper to build than cheese

plants. Cheese is a perishable product -- for the nost
part -- while ml|k powder can be stored for up to two
years. No manufacturer wll intentionally build a new or

expand an exi sting cheese plant to serve as a bal anci ng

plant. For this reason, when there is an unexpected
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increase in mlk production, so a supply shock, a
reasonabl e expectation is that an excess mlk supply wll
be directed towards drying plants, putting downward
pressure on Class | prices, increasing the spread in favor
of dass Il mlk prices.

Poi nt nunber three: ddass IIl mlk futures are
much nore liquid than Class IV mlk futures contracts.

For exanple, over the first eight nonths of this year,
January through August 2023, there have been 255, 352
Class Il mlk futures contracts traded at the Chicago
Mercantil e Exchange, or CME, while only 9,601 Cass |V
mlk futures contracts traded over the sane tine period.
And both Class Ill and Cass IV mlk futures are vastly
nore liquid than 20 years ago.

In 2002, the total annual Class Il trading vol une

was only 102,504 contracts, so about two and a half tines
|l ess than just in the first eight nonths of this year.
And the total Cass |V traded volune was 4, 708 contracts,
so about half then in the first eight nonths of this year.
By 2022, the annual volune increased to 341,437 contracts
for Class Il futures, and 28,877 contracts for Cass |V
Fut ur es.

So these -- these markets have evol ved quite
dramatically since the early days of after the Federal
Order reformof late '90s, early 2000s.

Poi nt nunber four: Cdass IIl mlk price is
typically higher than Class IV mlk price. Since the year
2000, Cdass IIl mlk price has exceeded Cass IV mlk
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price in 166 contracts, or 58.4% of the tine.

And this is even nore inportant, since January
2000, the average-of Class Ill and IV prices in nonths
where -- or when Class IV price was higher than Cass |1
price was 15.93 per hundredwei ght.

THE COURT: And, Dr. Bozic, express that in
dol l ars and cents, please.

THE W TNESS: $15. 93 per hundr edwei ght.

Thank you, Your Honor.

In contrast, the average of Class IIl and IV
prices in nonths where Class Il price was higher than
Class IV price was only $15.02 per hundredwei ght.

Therefore, the inversion -- by inversion, | nean,
Class IV price being higher than Class Ill price -- tends
to occur when dairy product supply is tight and prices are
hi gher than average. Think about year 2014 or 2022,
exports were boomng. There was a |ot of demand for our
products. Profitability was really high on dairy farmers.
Those were the years when one woul d expect the Cass |V
price to be higher than Cass IIl price. [It's not
certainty, just the tendency.

Poi nt nunber five: Wile AMS Dairy Prograns
relies only on backward-1ooking information, such as
National Dairy Product Sales Report (NDPSR) to set prices,
the sister agency within USDA, risk managenent agency,
regularly relies on futures and options markets directly
for the crop insurance prograns they supervise.

This afternoon, while I will probably be
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cross-exam ned, new offers for Dairy Revenue Protections
will cone out with -- offering producers the ability to
buy coverage all the way through January to March 2025.

They will be based on the futures prices observed around
1 o' clock today. Nothing on backward | ooking, so -- and

that's a USDA program as wel | .

2023

And finally, the use of advanced pricing makes the

ri sk managenent for dairy farnmers less effective. Sudden
rallies in the market after the advanced prices have been
rel eased can induce insurance indemities -- excuse ne --

can reduce insurance indemities or induce hedgi ng | osses,

for exanple, if a farnmer sold a Class IIl or dass IV mlk

futures contract, while their mlk check may not increase
correspondi ngly due to negative producer price
differentials. So advanced pricing nmeans basis risk for
dai ry producers.

Edge considered all of these facts in the design

of our contribution to the di scussion on base Cass | skim

mlk price.

Notice what | haven't said in these six points. |

haven't said, "I live in Mnnesota, so | would like to
have sonet hi ng based on cheese.” | haven't said, "Wll,
Class Ill was really high in 2020, so | think that's why
we should do this." Like, all of these six points are

based on sound theory and sound observations of long-term
patterns, not trying to triangul ate based on recent
experi ence.

The next section is titled "Proposal 16, Cass II1
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Plus." W are -- we are calling it -- the nicknane is
Class Ill Plus. That's how we informally refer to
Proposal 16.

THE COURT: Dr. Boze (sic), | would like you to go
back just before you start the new section and read into
the record your | ast sentence just before that.

THE WTNESS:. Before -- okay.

Edge considered all of these facts in the design
of our contribution to the discussion of base Cass | skim
mlk price. W believe the solution that best bal ances
the interests of dairy farners, fluid mlk manufacturers,
and consuners of dairy products is Proposal 16.

|s that the sentence you wanted ne to read?

Al so, Your Honor, ny full last nane is "Bozic,"
not just "Boze."

THE COURT: | thought | said that?

THE WTNESS: Oh, okay. Wll, maybe | didn't hear
t he | ast thing.

THE COURT: Well, | -- you know, all of us are
guilty of letting our voices trail off at the end of what
we are saying.

THE W TNESS: Sure.

THE COURT: And I'mso glad | don't have to
testify.

Thank you, though. | will be nore m ndful.

THE WTNESS: Yeah. | have heard various
pronunci ations, |like Marvin, Marlin, Martin, Mark.

St arbucks al ways makes for a very interesting experience
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when you have ny nane.

Ckay. The next section, Proposal 16.

Under the Class Il Plus proposal:
Nunmber one: |If there is a denmand shock such as
COVI D-19, and the spread between Class |1l mlk and

Class IV mlk becones strong and positive, the base

2023

Class | skimmlk price would be at | east as high as under

t he hi gher-of proposal.

Nunber two: If there is an inversion, which neans
the Class IV mlk price is higher than the Cass Ill mlKk
price, dairy farners will be held harnl ess as the revenue

shortfall would be distributed back to them over the next

three years, collectively as a group, not individually, as

t he annual Iy recal cul ated adj uster becones hi gher than
average. Since Cass IVis likely to be higher than
Class Ill in years of high profitability, such as 2014 or
2022, transferring sone revenue forward may al so have tax
benefits for dairy farners.

Poi nt nunber three: Fluid mlk innovators are
fully supported in their pursuits to reinvigorate the
fluid mlk market. Ri sk managenent under Class IIl Plus
is easy to inplenent, execution of orders is cheap due to
high liquidity of Cass Il mlk futures, and budgets for
the forthcom ng year can be nmade predictable, putting
dairy on the sane footing as plant-based beverages.

And just to add there on this, in the context of

budget for the next year. Edge did cone to this hearing

to genuinely learn fromothers, not just to punch back and
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do "got you" questions.

Havi ng heard testinony from M. Doel nan and ot her
witnesses fromMG if it really does matter for fluid
m | k manufacturers to have the rolling adjuster instead of
thi s annual one-tine-a-year adjuster, that would in no way
be in conflict wwth the principles under which the
Class Ill Plus proposal has been designed. W would be
happy to -- to nmake that adjustnent, if that's what it
takes to get us close to the finish line.

As with any good "m ddl e-of -t he-road sol ution,"
Class IlIl Plus has al so sonething that each stakehol der
group does not like. Dairy producers may prefer higher-of
wi t hout advanced pricing, such as Proposals 17 and 18, as
their top choice, as it increases the odds of realtine
maxi mal income fromCass | sales. Cass IIl Plus does
not offer that, instead bal anci ng producer needs with the
needs of dairy consunmers and dairy processors.

On the other hand, dairy processors, as evi denced

by the proposals brought forward by MG and | DFA, woul d

prefer not to abandon the outdated and unnecessary -- in
our opinion -- unnecessary nechani sm of advanced pri ci ng.
Class Il Plus is firmin the stance that advanced prices

bel ong in a nuseum not in regul ation.

Edge strives to see the world through the
standpoint of our partners in the processing conmunity.
It's our hope that the processing conmunity can al so
recognize that it is only legitimate to ask that high

priority be placed on the risk nanagenent needs of fluid
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mlk innovators, if processors are likewse willing to
concede that advanced prices conplicate risk managenent
for producers, and that other tools can be used to achieve
t he sane.

So let's dig into advanced prices a little bit
nore. Advanced prices are both antiquated and
anti-conpetitive. Fluid bottlers nay point out that in
t he absence of advanced prices, they would need to provide
a price to their buyer w thout know ng precisely their
i nput costs. Any dairy farnmer in the country, and nost
dairy exporters, can only reply, well, welcone to ny
wor | d.

Dairy farmers nust secure elastic feed, fuel, and
ot her supplies, nmake enploynent offers, invest in capital
i nprovenents to their operation, all w thout knowing with
certainty what mlk price they will receive. Dairy
exporters regularly need to provide pricing offers for
three to six nonths into the future. 1It's not a
coi nci dence that beverage m |k manufacturing, the sector
nost shielded fromthe risk due to advanced pricing, is
also the one with the | owest profit margins.

And | would refer to the study |'ve conducted with
a conpany | was with at the tine called Bliming and
Associ ates, now part of Ever.Ag. That study is available
on the internet at the URL that is listed at the bottom of
page 5.

Don't think it would be practical for ne to read

t he whol e URL, Your Honor, into the record, since this
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exhibit is part of the record. |I'mnot sure it's
necessary.

Fluid m |k handl ers have input costs that are
fully transparent to their buyers. It is not that hard to
use economc engineering to infer the cost of bottling
mlk. 1t's conforting to know your conpetition nust pay
the sanme price for raw mlk as you, but the price paid for
that confort is that negotiations wth your buyer
(retailers) leave little scope to build a conpetitive
advant age.

If there is any need for "coordination nechanism"™
that can be easily solved by a new report that AMS Dairy
Progranms can introduce w thout any substantial costs. For
exanpl e, AMS can observe the daily settlenent futures
prices for the forthcom ng nonth during the two-week
period that is currently used for setting advanced prices,
and can then publish an indicative Cass | skimmlk price
based on a sinple average of those futures prices.

For illustration, for the Advanced Cass Il skim
for Cctober, what you woul d observe is the Cctober futures
contract prices during the two weeks in the m ddle of
Septenber. You woul d observe butter. You would observe
Class Il mlk futures, both for the Cctober contract
nmont h, and then figure out what's the average during those
two weeks for Cctober based on futures.

Such an indicative price would not inpact
handl ers' obligations to the pool, and as such, it's not a

formal price of our proposal for nodifying regul ations.
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But this would be a useful third-party provided reference
point, reference price, serving as the starting point in
negoti ati ons between Class | manufacturers and retailers.
Once the indicated Class | price is accepted as a price by

their buyer, a Cass | handler can either passively build

a rolling hedge by buying Cass IIl mlk futures during
t he two-week window -- so in the exanple | |isted, they
woul d start buying October Class Il mlk futures on the

first day of that two-week w ndow, and they would buy it
every day a little bit, alittle bit, until the end of the
t wo-week wi ndow -- or try to beat that benchmark through
nore assertive risk managenent that starts earlier. Less
transparency to fluid mlk retail buyers regarding C ass |
handl ers' actual cost net of hedging could stinulate

Class | profit margins which can lead to reinvestnents and
product innovati on.

This nmorning we heard M ke Brown tal k about how
when he speaks on behalf of IDFA on their group calls, he
can never offer his outl ook, he can never offer any
reference points. Wy? Because they woul d be concerned
that such prices would becone -- could create
anti-conpetitive tendencies, collusions, etcetera. So a
person of authority putting forward indicated prices truly
can set -- resolve that question of, well, how do we know
what to price?

There is a report, AMS publishes it. [It's an
indicative Class | price. You don't have to use it. M

gut is that everybody would rush to that as a useful

TALTY COURT REPORTERS, INC. 6412

taltys.com - 408.244.1900

Cct ober 02, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

substitute for what is currently the publication of
advanced prices and pricing factors.

Ckay. Going forward. The inpact of advanced
prices on producer price differentials is explored in
Bozic and Wl f (2022). That is also Exhibit 76, and on
the web it can be found under exhibit titled Edge-2.
Figure 2 fromthat paper is reprinted bel ow and
illustrates the inpact on the Southwest Federal Mk
Mar keting Order.

When t he announced or final prices exceed advanced
pricing, PPDs are reduced and nmay becone negative. The
Upper M dwest Federal Order experienced 33 nonths of
negative PPDs from January 2000 through May 2019,
restricting to -- the analysis to the period before the
Cass | reform In 29 of those 33 nonths with negative
PPDs, the maxi mnum hi gher-of of announced prices was
greater than the maxi num hi gher-of of advanced pri ces.

|"mpretty sure that one of the maxi mumwords in
t hat sentence is redundant.

Negative PPDs do induce depooling. Wen privately
hel d processors depool, they are not obliged by any
regul ation to pay producers according to m ni rum Feder al
Order prices, and producers need not even know if they are
pool ed or depooled. And they may be msled to believe the
Federal Order negative PPDs, which may be printed on their
m |l k check, reflects the actual cost of their m|k buyer.

In other words, a private processor depools, PPDs,

let's say a negative $5. The producer still gets paid
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uni form price rather than the value of cheese in the
mar ket. And the producer finds out nmaybe only a year

| ater that their processor, that their plant to which they

ship, was indeed depooled that nonth. [It's double
di ppi ng.

As Class | -- and that's one of the core reasons
why Edge got involved in this Cass | issue a few years

back. Qur nenbers were very frustrated by behavior of
sone processors. | don't want to say that it was a
majority, or all, but sonme processors definitely betrayed
their trust in the early days of pandem c.

As Class | utilization rates fall, the nagnitude
of the rally in announced prices needed to induce
depooling wll also be reduced. Wth the current trend of
declining Cass | sales, | expect the continued use of
advanced prices to create disorderly marketing
conditions -- in this case, by that | nean opportunistic
depooling and misleading mlk check statenents furnished
to producers -- at an increasing frequency. To prevent
this, advanced prices should no | onger be used in
regul ati on.

On Proposal 17.

W would be remss if we did not acknow edge t hat
ot her naj or stakehol ders representing dairy farner
interests are strongly in favor of the higher-of
proposal -- or higher-of approach, excuse ne. Nationa
M1 k's Proposal 13 reversed regqulation to the pre-2018

| anguage. Farm Bureau's Proposal 18 elim nates the
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advanced prices, but continues to use the higher-of

Class Ill skimmlk price and Cass IV skimmlk price.
And as we understand it, for all practical purposes,
Proposal 17 and 18 are identical. There could be sone
drafting differences. There was no difference in intent,
as far as | understand.

It is understandable that dairy producers woul d be
hesitant to, again, try out sonmething regarding the
C ass | nover when the previous higher-of systemin the
m nds of many worked so well for producers. And to that
end, the intent of Edge's Proposal 17 is to illustrate the
condi tions under which higher-of principle can still be
used without the conplications for producer risk
managenent -- excuse ne -- wthout the conplications for
ri sk managenent by fluid mlk innovators.

I n our opinion, the CME Group hesitated over years
to create a Class | futures contract, as there would be no
clear arbitrage relationship between Class | on one side
and either Cass Il or IV futures contracts on the other
side. However, if advanced prices are abolished and final
Class Il and IV mlk prices are used for settling the
base Class | price, then the no arbitrage rel ationship
woul d hol d between Class | futures and Class Il and IV
futures.

As | illustrate in the forrmula on the next page,
Cass | mlk futures price would then be equal to the nmax
of the Cass IlIl mlk futures price and Cass IV mlk

futures price, at least in theory.
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Mar ket makers woul d have mnimal risk in providing
liquidity to Class | hedgers by taking a spread position
between Class | on one side and whi chever class has the
hi gher price at that point in time. Under such
conditions, the CVE Group's concerns about splintering
hedgi ng i nterests anong too many contracts woul d be | ower,
and CME Group might -- | underscore -- mght be willing to
finally create a Class | contract. Nobody can force them
to do that. Needless to say, Edge cannot guarantee that
t hat woul d i ndeed happen. Even if it does happen, there
are likely to be hedgi ng execution costs that woul d be
hi gher than woul d be the case under Proposal 16.

We believe Proposals 17 and 18 are superior to
Proposal 13, but the solution that best bal ances the
interest of all parties is Proposal 16, Class Ill Plus.

I n concl usi on, Edge recommends that USDA adopt
Proposal 16 as the proposal best suited to bal ance the
interests of dairy producers, dairy processors, and
consuners of dairy products.

| wll add, Lucas will testify nost |ikely
t onorrow, maybe Wednesday, on our response to what we have
heard in this hearing over the previous two, two and a
hal f weeks by that tine. Again, we cane to this hearing
to learn, to try to find conmon ground, to see the world
fromthe other side's perspective, whoever nmay be the
other side at that point in tinme, not just counter-punch
and have intellectually cunning cross-exam nation.

So we'll follow up on that after everybody has had
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a chance to offer their proposals and rebuttals.
That's all | have on this exhibit, Your Honor.
BY MR SJOSTROM
Q Thank you, Dr. Bozic.
| would like to direct you on sone questions
related to this proposal.
A. Are we going to leave that for the unified

Cr oss- exanf

Q "Il do direct on this --
A Ckay.
Q -- and then I'lIl head into your other exhibits

because we need to note 15A and 15B as well as we do that.

A. Ckay.

Q Dr. Bozic, | understand that Cass IIl Plus was
created in April 2021

Could you tell nme how it cane about and why it
canme about as well as you can recall?

A. So | was approached at some point in year either
2020 or 2021, | honestly forget now, by Edge Dairy Farmer
Cooperative to coordinate a task force spanni ng Wsconsi n,
M nnesota, |owa, South Dakota, and Nebraska dairy
producers to contenplate a |long-term evol uti on of Federal
M| k Marketing O ders.

That was a long process. The first fruits of that
process was the Class IIl Plus proposal. At that tine, in
early 2021, the debate was regarding i nmedi ate changes to
the Class | pricing, including potentially hol ding an

energency hearing, and the task force thought we m ght
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wish to contribute to that discussion by offering the
Class Il Plus.

The task force continued working after Class |11
Plus was created to address deeper issues of Federal
Orders, and the result of that is Edge's |legislative
proposal which is outside the scope of this hearing. So
talk to me over beer or wine tonight if you'd Ilike.

Q Thank you, Dr. Bozic. W nost certainly wll.

According to a press release, it was supported,
Class Ill Plus at that tinme, by the Nebraska State Dairy
Associ ation, the M nnesota M| k Producers Associ ati on,
Sout h Dakota Dairy Producers, The Dairy Business
Associ ation of Wsconsin, as well|l as Edge; is that
correct, to your recollection?

A. That's how | recollect it, yes.

Q And why do you think those organizations
ultimately cane around to support it? Wat were the
reasons that they saw?

A. There was a lot of frustration with depooling in
the Upper M dwest, just |ike any other part of the
country. W understood that advanced prices are a factor
contributing to higher depooling. W were looking to
contribute to a debate by pointing out that advanced
prices are no |l onger needed, there is a better way.

Al so, at that point in tinme, the alternative that

was bei ng proposed by National M1k, that was being

contenpl ated but ultimtely not proposed by National MIK,

was to remain with the average-of and just do a noving
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adjuster on that. And we thought that tying Class | to
Class Il would have a better chance long-termto mmc
hi gher-of than the average- of.

Q Thank you. Changing subjects quite a bit, but
W thin your testinony.

Wuld it nmake sense that a reasonabl e person who
knows about the dairy industry, listening to this hearing,
i mgi nes that Federal Order 30, the Upper M dwest, has
al nost no Cass | mlk, especially when you | ook at
percentages? And | was curious on a volune basis, if you
could reflect on how much Class | mlk there is conpared
to Oders 6 and 7. That's the Southeast and Fl orida
or ders.

A Thank you, Lucas.

So when we were -- seens |ike ages ago, but only a
few weeks ago when we were on, | believe, Topic 1
standard m |k conmposition, the debate | was having with
ot her dairy econom sts and consul tants was, you know,
regarding the relative weight that should be given to MCP,
or multipl e-conponent orders, versus the skimfat orders.

So | started | ooking at statistics that | don't
normally look at. And | then | earned that Upper M dwest,

i ndeed, at the nonth that | was |ooking at at that tine,
probably sonewhere m dsumrer, had nore Class | m |k pounds
than the Florida order, and that three-quarters of al
Class | mlk pooled on the Federal Order system nationw de
is pooled within rmultiple conponent orders.

Once we anal yze deeper, not to revisit that
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Topic 1, but once we anal yzed deeper, the anount or the
magni tude of directing nore, quote/unquote, water and mlk
to plants within the two Cass | plants within MCP orders,
we realized that the -- all evidence suggests that we
shoul d support Topic 1. And that's where Edge decided to
testify on that topic and -- and offer our slight

nodi fication that al so accounted for the butterfat.

Q Thank you

And for the record, that's the updating of
butterfat percentages --

A Yes.

Q -- With protein?

A Yes. That's correct.

Q Thank you.

Next question, Dr. Bozic, is on advanced pricing
specifically. W have heard from many industry experts in
testi nony, including yourself, talking about advanced
pricing nmaki ng marketing hedging riskier. W have al so
heard frommany dairy farnmers in testinony, not really
nmenti on advanced pricing at all, or even say that it adds
no conplications to their risk managenent strategy.

Wiy woul d you say those two -- two answers are
different, in your opinion?

A Vell, and to be honest, also the answers sonetines
differ even within the processor comrunity and the
producer community as well.

From the processors' perspective, we really have

these two worlds, the ESL and institutional sales world,
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which either offers products with | onger shelf life, or on
a longer contract, not just a one-nonth sale and the fixed
price. And then we have the traditional grocery sales,
HTST, with prices to retailers, wholesale prices to
retailers, changing nonth to nonth.

And for the HTST segnent, abandoni ng of advanced
prices just nmeans nore homework. And it's, you know, the
devil you know versus the devil you don't. Right? They
understand that their sector is in a pickle right now
They understand they are in a |long-termdeclining trend.
But at | east they can be confortable that, you know, that
t hey know how nonth to nonth prices woul d worKk.

Change is hard. Doing things differently is hard.
| nnovation is difficult. |If it was easy, everybody woul d

be i nnovating every Saturday and Sunday in their free

time. We don't -- we tend to watch Netflix. | don't, but
there are good shows there. So -- so fromtheir
perspective, | fully understand the resistance to change.

On the producer side, there are also
sone geographic differences, and -- and, you know, they
have -- the inpact of advanced prices is different, for
exanmple, in Georgia and Florida versus Northeast or
Paci fic Northwest, depending on utilization in the order
t here.

But it's also difficult for producers to fully
conprehend and di sentangl e and quantify rel ative
contribution of each aspect of mlk pricing to how easy or

difficult their risk nmanagenent is.
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Q Dr. Bozic, do you know how | ong we have had

advanced pricing in the order areas?

A. So | nmust admt, | was born into the dairy world
in 2007. | did not live in this country prior to 2006.
And | -- | amvery grateful for nmentors in the dairy
i ndustry, and when they are willing to talk with ne about

how the industry operated prior to the Federal Order
Reform So I don't have good understanding of the world
before year 2000. But since 2000, we did have advanced
pricing.

Q And woul d you then be fair to say that nost --
many farnmers managing dairy farnms today have only lived in
a world of advanced pricing? And as we're here debating
hi gher - of and average-of, and -- and many people recalling
back to times when we did not have the average-of, is --
is there a tinme that maybe many dairy farnmers woul d not
even know, nanagi ng farnms today, a tine before advanced
pricing?

A. | think that there is often the very human
instinct is to try to solve the nost proximte cause of
pain, and then conme back and see, well, is anything el se
hurting us.

The producers tend to believe that reversal to
hi gher-of w th advanced pricing or w thout would resolve
nost of the depooling problens. | w sh that was the case.
It's not. W have to go deeper to solve that problem
That's why Edge is working on the | egislative proposal.

But, you know, | understand that the approach of
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let's not fix what wasn't broken prior to 2019, by going
to some new i nnovation. And al so the depooling
experiences of |last few years correl ate, they happened at
the sane tine as the average-of. So it's very, you know,
much in human nature to say, well, if it happened at the
sane tinme, it nust have been caused by the change. But --
whereas, there are other factors causing it, and we'l|l
tal k about it either before or after lunch in ny second
exhi bits here.

Q Yes, sir. | have got three nore questions on
PPDs, and then we can change subjects, so to speak.

On page 6, the paragraph under the chart, you
wrote, "Producers need not even know if they are pool ed or
depool ed, and may be msled to believe the Federal Order
negative PPD printed on their m |k check reflects the
actual costs to their mlk buyer."”

Have you seen exanpl es of that?

A. Have | seen exanples of PPDs in the m |k checks
bei ng sonething different than what the market order
adm ni strator has published?

Q Yes.

A. Unfortunately | have.

Q And do you know of situations where PPDs had no
correlation to the | ocal Federal Order that were printed
on checks, but the mlk was -- but it was renoved fromthe
m | k check, not deposited?

A. So correlationis a -- I'ma recovering academ c,

so | tend to be perhaps nore pedantic than need be. But
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correlation is only sonething you can calculate if you
have a | ong enough sanple over tine.

But | think that it would be fair to say that in
some cases that | have seen, in sonme cases of some mlk
checks that | have seen, there was no resenbl ance or
obvi ous relationship, at least in that nonth, between the
mar ket order PPD and the m |k check.

You see a correlation would be, well, Oder 30
printed $0.25 positive, and they -- and the check had
$0. 15 positive, and maybe it's a zone difference. O
$0. 10 positive, maybe they had to pay for the pool access.

But if an order publishes positive $0.20, and the
m |k check states negative $0.70, that is not a nunber
that can in any way be rationalized by the order
regulation. It just speaks to the unfortunate freedons
that sonme in the processing community have taken with that
line itemin the mlk check, as a sort of cesspool where
to put anything that they may otherw se hesitate to
comruni cate to their patrons.

Q Thank you. And |ast question

And -- and for -- just nostly for the record
purposes if you have this.

Has this been only private processors, only
cooperatives, or both, to your know edge?

A The practices vary, and that's a little bit
outside of the scope of this hearing, and so | don't want
to take too nuch tinme on bel aboring this point.

Otentinmes the cooperative mlk checks that | have
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seen woul d not even have a PPD listed, or it would be
zeroed out and then the changes woul d be done through
conponent pricing. So the conponent -- the price for
protein or other solids would differ than the Federal
Order published prices.

| think that in general nmy comment there is that

there's a huge problemfor Federal Orders when we start

2023

destigmati zi ng regul ar opportuni stic depooling, because we

are mssing the opportunity to instill in the mnds of

dairy consuners the idea that pooled mlk is a fairly

priced mlk. W have a |label "fair price" for coffee, for

exanple. So we don't have anything like that for mlk in

the United States.

And Federal Oders is our best instrunent that we

have in our disposal to try to achieve that |ong-term

And as -- as fluid mlk sales decline, that's our best way

to give a new sense of purpose and nmission to Federa
O ders.
But that, again, goes beyond the scope of this
heari ng.
Q Thank you.

MR, SJOSTROM  Well, Your Honor, if it's all right

with you, timng-wise we would |like to nove on to the
rebuttal section?

THE COURT: W may, but just let nme ask. As |
| ook at updated Edge-6, | have double copies of it.

MR, SJOSTROM Yeah. W did not pay for them but

they are for you to bring honme and show your kids and
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grandchildren. So you're wel cone.

THE W TNESS: W understand this material is a
little bit dense, we wanted everybody to read it tw ce.

MR, SJOSTROM Forgot to nmention that at the
begi nni ng.

THE COURT: Al right. So there are no
differences in ny second set of this exhibit?

MR. SIOSTROM That's correct.

THE COURT: Al right. Geat.

MR, ENGLI SH:  Your Honor?

THE COURT: M. English.

MR ENGLISH: Well, maybe before we did this, we
shoul d have asked about this. So there's arule in this
proceedi ng that speakers can speak for 60 m nutes on
direct.

Dr. Bozic has offered to basically put two
statenments on and do one conbined cross. | guess ny view

is, that would nean 60 nore m nutes, but | don't know what
AMS' s position is.

M5. TAYLOR: That's not our view. It's
60 m nutes.

MR, ENGLISH: Well, then, | guess in another
11 minutes we'll ask --

THE WTNESS: And, Ms. Taylor, if we were to
separate rebuttal testinony fromthe proponent testinony,
woul d that be additional 60 m nutes?

MR, ENGLISH: He's not going to get this done in

11 m nut es.

2023
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M5. TAYLOR: Well, he just has appendixes. It's
just three pages of testinony.

The goal -- the intent, right, is to be efficient.
So | can't advocate trying to find the | oophole to extend

it longer than it needs to be, to be honest.

So if we want to -- if you -- if you take a few
m nutes |onger, then that's fine. | nean, we want you to
get your testinony on. It is witten. It was prepared in

advance.

This is not the first tine everyone's had access
to this testinony, Judge Cifton -- well, naybe the
rebuttal testinony. | could be wong about that piece.
"' m not sure when that went online.

THE WTNESS: So, Ms. Taylor, if | can ask for
clarification. If we were to do this separately, | cone
back tonorrow for rebuttal testinony, what would be the
time allotted for rebuttal testinony in that case?

M5. TAYLOR: | guess technically you would be
allotted 60 m nutes, but that was not the purpose of the
rul es.

MR SJOSTROM  Your Honor --

THE WTNESS: We won't be able to get done nost of

this unl ess we dedicate 60 mnutes to it.

M5. TAYLOR. |I'mnot in charge. |It's Judge
Cifton's call.
THE COURT: Well, | didn't know about the rule, so

I|"mglad | know about the rule.
M5. TAYLOR. That's fair, Your Honor. |I'Ill just
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el aborate, just to keep you -- get you up to date.

In the Hearing Notice -- we knew this would be a
very long hearing. To try to nake things as efficient as
possi ble, in the Hearing Notice, it outlined rules, which
said each witness would get 60 mnutes for -- to put on
their exhibits and testify in direct exam nation. And
SO -- but cross-exam nation would be unlimted. There is
notime limt on that. The intent was, once the person
got up there, they got 60 m nutes.

| -- | see that he has two statenents, and
normal ly they would go at other tines. So it's up to your
call, of course, about what we're going to do about that.
But we, you know, put these rules in place to try to be
efficient.

THE WTNESS: Your Honor, if | can just add a
statenent here.

Unli ke other |arge trade associations, we don't
have a very | ong bench of experts that we can draw upon.
So just because it's the sane immgrant on the stand, |I'm
not sure that it -- it would follow that, for the sake of
efficiency, we should sacrifice quality.

THE COURT: Now, you had to throw in that word
"immgrant” as if there's sonme sort of discrimnatory
practice going on here.

THE WTNESS: No, | tend to make fun of ny accent.
That's all.

MR, SJOSTROM  Your Honor, if | may interject

her e.
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surprise to us as well.

direct would take, Dr. Bozic?

Thur sday. No.
MR HILL: This week or next week?
THE WTNESS: | honestly think that we can

M5. TAYLOR: |'m not advocating that.
THE WTNESS: Yeah. It is very inportant

mat eri al .

intrials, hearings, to try to keep things even, |

in that kind of an artificial constraint.
Dr. Bozic was very efficient. He's got a |

val uabl e information here, and | do not want any

have been an hour for each. W want brevity and an

Exhi bit Edge-15 done in 60 m nutes before cross. |

W also -- we also do have two proposals, and we
di d conbine themtogether. | would suspect based on the
rules that would be -- had we separated those, that would

expedi ent hearing here as nmuch as anyone. But this was a

MR, H LL: So how long do you think that your

THE WTNESS: Oh, certainly would be done by

get the
--

will try to talk as fast as Ms. Taylor will allow ne.

MS. TAYLOR. Then we shoul d take a | unch break.
THE COURT: Al right. 1 -- 1 have occasionally,

have

actually kept track of each parties' anmount of tine used,
and | kept a watch, and if they were using too nuch, they

had to stop. But | don't know if as much truth shakes out

ot of

artificial constraints on his direct testinony. That's

just me. | could ask for a consensus to see if other

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

6429



http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

1 peopl e feel the sane way, but we can talk about it after

2 | unch.

3 So it's 11:55. Let's break for lunch now. Pl ease
4 be back and ready to go at 1:00 p. m

5 We go off record at 11:55.

6 (Wher eupon, a luncheon break was taken.)

7

8

9

---000- - -
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MONDAY, OCTOBER 2, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

We're back on record. It's 1:00 p. m

How woul d you |ike to proceed?

MR, SJOSTROM  Well, Your Honor, Lucas Sjostrom
Edge Dairy Farner Cooperative. W would like a ruling on
whet her we're going to restart the hour or not. | think
this would hel p us.

THE COURT: W had a consensus that it m ght be
useful if Dr. Bozic testified on both Exhibit 289 and 290
bef ore cross-exam nati on began.

Was there also a consensus that that would alter
t he amount of tinme under the rules he would have for
di rect presentation?

MR SJOSTROM | don't believe that was discussed,
but that was our understanding at |east. But we never
asked t he question.

THE COURT: Ckay. |If you hadn't suggested that
this mght be nore expedient, and everyone seened to
agree, then your normal procedure would have been to take
your hour on Exhibit 289.

MR, SJOSTROM Yes. And -- and, again, we do have
t he next proposer who is not here yet due to travel, so
that is another reason we're maeking this nore expedi ent.
So we woul d have had the natural break in between the two
al so.

THE COURT: Al right. 1'd like to hear from sone

of your coll eagues as to how you woul d prefer | handl e
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this. | want to treat everybody the way everyone's been
treated before | got here. But we mght not be able to do
what the consensus said.

So et nme hear your ideas.

MR. MLTNER  So, Your Honor, this is Ryan MItner
representing Select MIk Producers.

We had three proposals, and we put on nultiple
Wi t nesses for each proposal. As | understood, each
W tness as a proponent was limted to one hour. | don't
think we hit those nunbers when we presented, but that's
not really the point.

The point is that | think each witness, as a
proponent, and that sanme w tness speaking to other
proposal s, those would be separate tinmes. And | think
that's how we have handl ed witnesses Iike M. Brown, who's
testified both in favor and in opposition to proposals.
think there's been sone National MIlk w tnesses that --

M . Vandenheuvel | think spoke both to and agai nst
proposals in separate tines at the w tness stand.

The fact that we're kind of |unping these together
for -- for the Edge witnesses, to ne, seens that we
could -- we could afford themthe tine as if they had
taken the stand twi ce, once in favor of their proposals
and once opposed to them At least that's how | woul d
have understood things to work.

And | know tine is inportant, so | don't want to
bel abor that anynore, but that's Select's position. Thank

you.
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MR HLL: So as to not spend too nuch tinme, Your
Honor -- this is Brian HIl -- | will just say we wll
concede that there have been several w tnesses here, such
as M ke Brown and ot hers who have been -- poor M ke Brown,
who has been here tinme and tine and tine again, and so we
will allowthis to pass this tinme and just allow this
hearing to nove on. W're not going to contest this.

THE COURT: | think the purpose of the rule was
for us to do as nmuch as we could in as short tine as
possible, and | think this actually does pronote that
goal .

MR HILL: It does. But as we -- as was j ust
menti oned, other w tnesses have cone back several tines.
This is an argunent for the next hearing. But we would
i ke people to continue to adhere to the one hour when we
get up here, because | think this hearing would be a | ot
| onger but for that. And | don't want to do that to our
court reporter.

THE COURT: Now, if we were to stick with that,
woul d there have to be another w tness in between
Dr. Bozic's Exhibit 289 and Dr. Bozic's 2907

MR, HILL: Again, in this case, | guess if he's
going to be testifying to the sane thing both tines, you
know, this is different testinony to a degree. It's not
the sanme proposal. It has been unclear, | guess there has
been sonme uncertainty or unclarity about what this
entails. So again, we'll just allowthis to pass this

time and conti nue on.
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THE COURT: All right. Does anyone else want to
be heard?

M5. HANCOCK: | will just offer, for practical
pur poses, that we have a rule at our firmwhen you are
tal ki ng about sonething that you don't just pile on and
say nore of the sane thing.

And | think that if we proceed with that
understanding, that it's new information and we're not
repl owi ng sonething that the wi tness has already said
before, | think that then we at |east nmake it as practi cal
as possi bl e.

THE COURT: Excellent. Al right. You may

proceed, and you are not limted by the "one-hour rule"

rul e.

M5. TAYLOR: You get a new hour.

MR, H LL: A new hour.

MR. SIOSTROM Yes. We will see this as a new
proposal, and we will adhere to our clock, Your Honor.
Thank you.

Your Honor, we would |ike to now nove on to what
we have di sbursed already as Edge-15.

And, Dr. Bozic, welcone back to the stand.

Also, it is online, but for the sake of very ugly
printing, we did not print 15A. W have it online, |
beli eve both as a spreadsheet and -- and a PDF. But we
t hought it was nmuch outlined in 15B, which is the back
hal f of the Exhibit 15 as printed.

And so ny question is, Dr. Bozic, did you prepare

TALTY COURT REPORTERS, INC.
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all of these?

THE WTNESS: Yes, | have.

MR, SJOSTROM  And, Your Honor, if you want them
as separate exhibits, 15A and 15B, which, again, are

al ready online, 15B being the second half of this

docunent, you have the PowerPoint-type docunent, | believe
t hey woul d be Exhibits 291 and 292.
THE COURT: Al right. 1'd rather not. So let ne

make sure | under st and.

So Exhibit 290 is conprised of Edge-15, Edge-15A,
and Edge-15B, all of which are online?

MR, SJOSTROM  Yes.

THE COURT: That works for ne.

MR. SIOSTROM  Wonder ful .

MARI N BQZI C,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON

BY MR SJOSTROM

Q Dr. Bozic, | wll turn it over to you for your
t esti nony.
A Thank you very nuch, Lucas.

Can we have the Power Poi nt up, please?

So over the previous two weeks several assertions
have been recurringly invoked in support of Proposal 13 or
i n opposition to other proposals on the topic base C ass |
skimmlk price. These assertions, paraphrased as |

understood themto nean, are the foll ow ng:
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1. "Average-of" pricing regine is not necessary
to facilitate hedgi ng because Cass | can be hedged under
“hi gher-of" pricing approach using swaps or OIC

2. US. Cenerally Accepted Accounting Principles
(GAAP) require correlation coefficient to be between .8
and 1.25 for risk nmanagenent activities to be recognized
as hedging for accounting purposes;

3. "Hi gher-of" pricing reginme would not "detract"
fromrisk managenent versus the "average-of" pricing
regi ne;

4. "Average-of" pricing reginme caused depooling
in recent years.

In this rebuttal testinony |I'm presenting ny
prelimnary analysis of these argunents. Further and nore
t horough analysis wll be included in Edge's post-hearing
brief, and I'll try to include in the post-hearing brief
t horough answers to any questions that may cone up in
Cross- exam nati on.

Ckay. So the first thing | want to address is the
assertion, nunber one, that we don't really need
aver age- of because we can -- to hedge because we can hedge
usi ng OTC contracts under the higher-of.

It was stated by a National M|k Producers
Federati on expert w tness that over-the-counter contracts
woul d suffice for hedging if base Class | skimmlk price
were to be set to the higher-of Advanced Cass IlIl and
Cass IV skimmlk price.

Since | have heard that over -- and then over the
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next few days after that, or the |ast few days until
today, | reached out to OIC providers and brokers with
deep understanding of the OIC market. | asked themto
give ne a quote, assum ng that we are back in the

hi gher-of pricing reginme, and the cost they quoted ne was
$0. 30 per hundredweight. Let's illustrate what that
means.

|f, for exanple, we imagine a Class | handler
wanting to lock in a Cass | skimmlk price, and further
assune that Cass IIl skimmlk price and dass |V skim
mlk price as inplied by mlk and butter futures prices
are respectively $14 and $13 each per hundredwei ght, then
an OTC provider may offer a swap at $14. 30 per
hundr edwei ght, which would be the higher-of these two
futures prices, or prices inplied fromfutures contracts,
pl us $0. 30 per hundredweight. That is akin to buying a
futures contract that settles on the higher-of Advanced
Class Ill and Cass IV skimmlk prices, except that the
buyer does not need to post margin calls if prices nove
against themif they decline.

The di fference between the higher-of the two
expected prices and the swap price is the cost of hedging
t hat nust be absorbed by Cass | handler. |In other words,
expected profit margin is reduced by the cost of hedging
which is $0. 30 per hundredwei ght, based on the quote |
got .

If the Class | handler has a profit margin that is

small relative to the swap premum that would sinply
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not -- they would sinply not be able to hedge. Even if
hedgi ng i nstrunents are technically available, it would
just not be econom cally feasible.

Under the average-of approach, Cass | handl er
does not need to go to a swap dealer. They can hedge
using the CME futures directly. Brokerage comm ssions
vary from$5 to $30 per contract per transaction.

Contract size is 200,000 pounds or 2,000 hundredwei ghts.

than waiting for those contracts to expire, the cost at

mlk. That translates to $0.03 per hundredwei ght.

That cost -- and this is the punch line -- that

t he higher-of pricing regine. That is not a small
difference. That's a world of difference.

Cccasionally Class | handlers may still want to
buy a swap rather than taking a futures position, and

that -- as that hel ps avoid the margin calls in case of

current average-of reginme may go up to $0. 10 per

swap cost under hi gher-of regine.

So when we say that hedgi ng under higher-of is

that's going to be between three and ten tines nore

hedge, and even if they close the futures position rather

t he high end would be two tinmes $60 per 400, 000 pounds of

cost is ten tines |ower than what OIC cost woul d be under

avai l abl e through OTC, we shoul d understand that, at best,

expensive, and it's not even clear how much vol une woul d

| f the handl er needs two contracts to create an average- of

| arge price swings. But the cost of these swaps under the

hundr edwei ght, which is still three tinmes cheaper than the
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be hedgeable in that way. There is a reason why al nbst no
witness in this hearing said that it was their regul ar
practice prior to 2019.

Assertion nunber 2: The correlation coefficient.
So the assertion nunber 2 is that the U S. accounting
principles require the correlation coefficient to be
between .8 and 1.25 for risk nmanagenent activities.

Sonme of you may recall my cross-exam nation of
Ms. Dorland, | asked whether she believes that correl ation
coefficient needs to be between .8 and 1.25. She said it
wasn't her, it's the GAAP that requires it.

So let's dig just alittle bit into correlation
coefficient. And | know that nost people find this
riveting, so l'll try to be fast.

Correl ation coefficient is defined mathematically
as the ratio of the co-variance between two stochastic
vari abl es to the product of their standard devi ati ons.
That's the fornula that we see on the screen, and that's
the fornmula at the bottom of page 2 of the Exhibit 290.

|f those two prices tend to "nove" together, then
co-variance between themw || be positive and high and
correlation coefficient will be positive and high.

But how high can it get? 1In the extrene case, if
Xand Y, if those two prices are actually the sane price
in all periods, in all tinmes, then the co-variance turns
out to be the variance of the -- of the variable X In
that case, the correlation coefficient collapses to nunber

one. That's also seen on this slide, on the page 3 of the
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Edge- 15B, as well as the top formula on page of -- page 3
of Exhi bit 290.

So it is not mathematically possible for a
correlation coefficient to be higher than 1 or to be | ower
than negative 1. And that's just basic statistics. Any
i ntroductory course in statistics, even if -- you know,
you don't have to be an econ major. Even if you are in
busi ness school, everybody covers that.

As for GAAP accounting principles, the nunber
cited, 80%to 125% they do not refer to the correlation
coefficient. Accounting standards are focused on the
extent to which changes in the cash flows of the hedging
i nstrunent offset changes in the cash flows of the hedged
item

So, for exanple, if Class | skimmlk price is
projected to be $18 per hundredwei ght based on current
futures prices, and the actual value turns out to be $21
per hundredwei ght, then the change in the hedged item --
unexpected change in the hedged itemis $3 per
hundr edwei ght .

And using the a nethod that's called a dollar
of fset nmethod, an eval uation would then be made to assess
whet her the hedging instrunent, which is a position in the
futures Cass Il or Cass IV futures, or sonething el se
t hat may be used, whether the -- the -- if the hedging
instrument would result in hedging gains equal to 80 to
125% of that $3 per hundredwei ght, which was the
unexpected change. That's the 80 to 120 that people talk
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about .

So if, inthis case, if we assune that the change
in the hedged itemis $3 per hundredwei ght, if the hedge
resulted in the hedgi ng gains of between $2.40 and $3. 75
per hundredwei ght, then we would say that it fell wthin
the 80 to 125% r ange.

Now, it is true that the closer correlation
coefficient is to 1, the nore likely it is that the
hedging gains will fall within the 80 to 125% range of the
changed in the hedged item But those are not the sane.

Ckay. And | had that here as well.

So assertion nunber 3: Higher-of pricing regine
woul d not detract fromrisk managenent versus the
aver age-of pricing regine.

So |l think it's going to help us if we are
speci fic about why hedging may fail, why it may not
perfectly offset the unexpected changes in the hedged
item which is the base Cass | price or the skimprice.
There are three reasons why hedging may not result in
hedgi ng gains that perfectly offset unexpected increases

in Cass | mlk price.

Reason nunber one: |1'mgoing to call it the nover
risk, "mover." If hedging with Cass IIl or dass IV
futures, if we are hedging with Cass Ill, Cass IV

futures, and if the Class | and the base Cass | skimmlk
price is based on the higher-of Cass IIl and dass IV
skimmlk prices, this is true whether we use advanced

prices or not, then there is a nover risk. That is the
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risk that the hedge will be based on the wong contract.
For exanple, we hedge with Cass Ill futures
because we thought that Cass IIl is going to be higher

than C ass |V because the futures price was higher at the

time when we initiated the hedge. But then in the end,

2023

when the actual prices are out, it turns out that Cdass IV

was i ndeed higher and was the nover. So nover risk is the

risk that we will be hedging with the wong instrunent.
Second reason why hedging may not be perfect is
t he advanced prices risk. If Class | mlk price is based
on advanced prices, calculated using surveys of comodity
prices during the mddle two weeks of the prior nonth,
then it is likely that the full nonth of -- full nonth
average of skimmlk prices -- or rather skimmlk prices
based on the full nonth average of commodity prices, wll
not be equal to the two-week average prices.
And the third cause or reason why the hedgi ng may
not be perfect is something I'mgoing to call bid-ask

spread or risk premum So even if advanced prices are

not used in pricing, and even if base Cass | mlk futures

contract is indeed introduced by the Chicago Mercantile

Exchange, it is still possible that the futures prices my

contain upward bias, in other words, that the Cass | mlk

futures price will not be an unbi ased expectati on of ANMS
publ i shed base Class | mlk price.
Way coul d that happen? |If the arbitrage between

base Cass | mlk futures and the Cass Ill and IV mlk

futures is costly, then arbitragers and narket makers will
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I npose a wi de spread between the price at which they are
willing to sell such base Class | mlk futures and the
price at which they are willing to buy it. The transacted
price will be higher than the expected price, hedging
gains will be lower than the unexpected change to the base
Cass | mlk price, thus reduci ng hedge effectiveness.

| f you recall my exchange with M. Brown this
norni ng when | asked himto grant ne the assunption of
high liquidity in that counterfactual base Class | mlk
futures, he said he cannot do that because that is a very
tall order assunption, sonething that is, in his opinion,
not very likely. That would convert to this third reason
for inperfect hedging that I'mcalling risk prem um

Okay. So now that we understand the reasons why
hedgi ng may not work as perfectly as we all hope, let's
eval uate all proposals accordingly.

Most proposals notice fromthis hearing -- noticed
for this hearing suffer fromat |east one of these three
sources of hedging ineffectiveness. Summaries are
provided in the table that |I'm showi ng currently on the
screen, and it's the top table on page 4 of the
Exhi bit 290, provided for the record.

In the order in which they were noti ced,

Proposal 13 by National M|k does not elimnate nover

ri sk, does not elimnate the advanced prices risk, but it
does elimnate -- or, rather, does not suffer fromthe
potential bias or risk prem umrisk.

Proposal Nunber 14 by | DFA does el im nate nover

r TALTY COURT REPORTERS, INC. 6443
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

risk. That's the average-of. There's no possibility of
using a wong contract there. However, it does still
suffer fromthe advanced prices risk, but does not suffer
fromthe risk premumor bias that may be due to | ow
l[iquidity such as the Cass | contract.

Proposal 15 by M G has the sane pattern of
strengt hs and weaknesses as Proposal 14 by MG

Proposal 16 by Edge does elim nate nover risk
because it's only one class that is concerned. It does
elimnate the advanced prices risk because only announced
prices are used. And does avoid the bias and risk prem um
ri sk because we are not asking CME to introduce any new
contract, and the Cass Ill mlk futures are the nost
l[iquid instrunent in the dairy conplex in CME

Proposals 17 and 18 by Edge and Farm Bureau,
respectively, whether they renove nover risk or not really
depends on whether CME will choose to introduce a d ass |
mlk contract or not, and nobody can guarantee that they
will. And even if they do introduce it, both Proposals 17
and 18 could potentially suffer fromthe problens with
liquidity in such new contract, which could then translate
to the problens with bias and risk premuns. That's why
the third colum is printed dark or red in the Power Poi nt
i ncluded and subnmitted for the record.

So due to its design and the fact that -- so that
conpl etes that di scussion.

Now, noving on to how would we quantitatively

eval uat e hedge effectiveness of each of these proposals.
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Due to its design and the fact that futures
contracts are cash settled, Proposals 16 and 17 will fully
elimnate basis risk, and quantitative analysis is
redundant. |'m-- | nust have msread that. | apol ogi ze.

Proposal 16 wll fully elimnate basis risk and
gquantitative analysis is redundant. |If there will be any
request during cross-exam we're happy to provide it in
the post-hearing brief. That's a sinple arithnetic.
That's not a statistical analysis.

Thank you, Lucas.

Proposal s 17 and 18 cannot be quantitatively
anal yzed using historical data as information on bid-ask
spread on Class | futures contract is sinply unknown. W
don't have such a contract today.

As for Proposals 14 and 15, as long as the hedging
horizon is shorter than the lag at which the adjuster is
recal i brated, then hedging effectiveness fromthe d ass |
handl er perspective will equal to hedgi ng effectiveness of
the current pricing reginme, which is the average-of plus
$0. 74.

So the claimfromthe -- from M. Dorland that we
cannot properly eval uate them because of the noving
average adjuster is -- does not correspond to facts.

So in this testinony, for the reasons | have just
listed, it is sufficient to conpare hedging effectiveness
under hi gher-of -- excuse ne -- under higher-of and under
the current pricing regine, which is the average-of and
$0. 74.
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To assess the relative effectiveness of hedgi ng
under these two pricing regines, higher-of versus
average-of, | built a hedging program under each regine,
wi th the nethodol ogy that is described in the Appendi x 1,
starting on page 13 of the Exhibit 290.

| wll just nove on to the conclusions and then
happy to go through assunptions and steps in
cross-exam nation as desired. Full Excel sheet is also
i ncluded for full transparency.

So the conclusions are the foll ow ng:

Resi dual basis risk (nmeasured as a standard
devi ation of the sum of unexpected changes in base C ass |
m |k price and hedging gains), that residual basis risk
under the higher-of is $0.75 per hundredwei ght. Under the
average-of, it is only $0.27 per hundredweight. |In other
words, the basis risk is nearly three tinmes as |arge under
t he hi gher-of than under the average-of regine.

Second concl usion: The nover risk is substanti al
under the higher-of regine. FromJanuary 2011 to
June 2023, over 150 nonths, the actual nover class was
different than the expected nover class in 49 nonths, or
32.6% of the tinme. Hedging horizon was about 120 cal endar
days, so about four nonths out, which is not unreasonabl e
| would -- | would stipulate.

To illustrate the nover effect, consider the
scattergrans that relate the unexpected changes to base
Cass | mlk price to hedging gains under a program

desi gned to offset such unexpected changes. Those are the
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scattergrans on page 5 of the Exhibit 290. The -- | wll
briefly describe themfor the record.

So the upper diagram --

Q Dr. Bozic, nove your slide forward one
A Thank you, Lucas.

So the scattergramcurrently shown on the screen
refers to the -- sane as scattergramon the top of the
page 5 of the Exhibit 290. On the horizontal axis are the
unexpected changes to base Cass | mlk price. For
exanple, if we think that Class | mlk price is going to
| and at $15 per hundredweight and it really translates
to -- and really is published at $20 per hundredwei ght,
that would be -- that would correspond to the value 5 on
hori zontal axis. The actual price was $5 hi gher per
hundr edwei ght than the expected price.

On the vertical axis we have hedgi ng gains.
That's the difference in the price at which we sold the
contract, futures contract, at the end of the hedge period
versus the price at which we bought that futures contract
at the hedge initiation.

| f the hedge -- and now |' mreadi ng the bottom of
the page -- if the hedging programelimnates fully,
perfectly, the basis risk, then all of the dots would fal
perfectly on the 45 degree line. However, much are the
| osses on the exposure to the Class | price, the hedging
gains would be just as |large, so we can use the extra
nmoney fromthe margin account on the -- fromthe hedgi ng

account to pay for the extra expense to the pool and our
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patron's conbi ned.

In the higher-of reginme, close to a third of the
dots are substantially renmoved fromthe 45-degree |ine.

In nost of these cases, the unexpected changes in the base
Class | mlk price were acconpani ed by the unexpected
changes in the nover class.

In the average-of regine, which is presented as a
bottom scattergram on page 5, and on the slide currently
shown on the screen, in the average-of reginme, the dots
are nmuch closer to the 45-degree line. The relationship
is still not perfect. And the reason it's not perfect is
t he advanced price ri sk.

Concl usi on nunber three: Hedging under the
aver age-of nethod would clearly neet effectiveness
standards required for hedge accounting status. A hedging
programw th futures contracts under higher-of pricing
regi me woul d have najor difficulties achieving such
st at us.

Concl usi on nunber four: Advanced prices remin
substantial, even on -- advanced prices, excuse ne --
advanced prices risk remai n substantial even under the
aver age- of regine.

In the nunber of nonths in which hedgi ng gains do
not fall in the 80 to 125% of changes in the Cass | mlk
price is reduced by 25% under the average-of regine versus
the higher-of reginme due to the elimnation of the nover
effect, or nover risk.

Nevertheless, it is still the case that in 42 out
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of 150 nonths the hedgi ng gai ns under the average- of
nethod still fall outside of the range.

It is inportant to note, however, that the dollar
of fset nethod that's used here to count the nonths and
the -- to define the 80 to 125% that the dollar offset
nmet hod produces uni nformati ve nmeasurenents when the change
in the hedged itemis very small.

To build intuition around it, that's a ratio. And
if you have in the denom nator sonmething that is very
close to zero, then that nunber starts to flail around
violently, and it can go from.5, to 25, to 250, w thout
really meani ng nuch, because nothing has -- truly, nothing
nmeani ngf ul has changed with the base Cass | price,
expected versus actual.

So if we were to restrict the sanple to nonths in
whi ch the change, either positive or negative, to the base
Class | price was higher than $0. 375 per hundredwei ght,
which is half of the daily price limt nove, then under
t he average-of regine, hedges fall in the 80 to 125% range
in 102 out of 123 nonths, or 83%of the tine.

The conclusions |isted above decisively disprove
the assertion that higher-of would not "detract" from
hedging Class | m |k input costs.

And then finally, assertion -- okay -- nunber
four: That the average-of pricing caused depooling in
recent years. Professor Christopher WIf and | devel oped
a net hodol ogy for deconposi ng producer price

differentials, and we have published that manuscript in
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the Journal of Dairy Sciences. In this hearing, online,
you can find it under exhibit named Edge-2. For the
record, it has been enunerated as Exhibit 76.

In that paper we devel oped the nethodol ogy -- we
illustrated the nethodol ogy in the paper on page 436 of
Exhibit 76. That is the Figure 4 on page 436.

We illustrated it for one nmonth, and | believe
this was the Central Order for August 2020. But | thought
it mght be useful, and certainly nore colorful, if we go
t hrough the nonths of 2020 from March through Decenber and
see, according to this nethodol ogy, how nuch was relative
contribution of each factor to negative PPD and -- in the
order -- in the Order 33, in the M deast.

Now, please don't take this as a holy book. This
is just a nodel. Keep in mnd, academ cs al so gave us the
recommendation to eat nmargarine instead of butter at sone
poi nt ago, so everybody's fallible.

But to the best of our abilities, Dr. WIf and |
presented this nmethodology. It has been reviewed by two
anonynous peer reviewers, expert reviewers, by the editor
of Journal of Dairy Science before it was published. So
this was heavily scrutinized before it went I|ive.

And the file that generated these nunbers was | ast
nodi fied on, | believe, March 31st, 2021, so well before
we had any know edge that this hearing will take place.

Ckay. So I"'mgoing to now tal k about March 2020,
how we got to the actual producer price differential (PPD)
for Mdeast Order of $0.72 positive.
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If we had -- I'"'mgoing to start with what's call ed

a baseline PPD of $1.65. So if we had utilization by

cl ass, as we had back in 2010, if the conponent tests

were -- as they were back in 2010 -- if all of the prices

were at their average |evel of the decade-I|ong period

bet ween 2010 and 2019, then the PPD woul d have been $1.65.
But then over the | ast ten years things have

changed. W tend to have less fluid. W tend to have

hi gher conponent tests for which Cass | is not paying to

t he pool because they only pay based on the skim 3-1,

5-9 -- 3-1 protein, 5-9 other solids.

So the trends thensel ves, the change in

utilization and increasing conponent tests, the trends
t hensel ves depress that PPD by $0.58 to just over $1.00.

The spread in March 2020 between C ass |1

Class IV, dass Ill price was 16.25, Cass |V price was
14.87, so let's see what that difference is. So that's a

difference -- that's a $1.38. That spread itself brings

t he PPD down another $0.54 to just bel ow $0. 60 per

hundredwei ght. W are still in positive territory.

Then, in March, prices have fallen between

February and March. So Class IIl price, for exanple,

February was $17, went down $0.75 to 16. 25.

| will not be as detailed for all eight nonths,

just want to set the stage and then we'll be able to speed

up.

For Cass IV the price fell even nore dramatically

from$16.20 in February to $14. 87 per hundredwei ght
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Mar ch.

Whenever we have a drop in prices, advanced
pricing tends to help lift the producer price
di fferential s higher.

Then we finally had the inpact on Cass | reform
because the advanced prices in February for March,
neasured in February for March, were fairly close, or
relatively close to each other. The Cass | reform
actual ly added nore noney to the pool than the higher-of
woul d have. And all things considered, we have just under
$1.00 in PPD by that point. This is a wonderful chart.
It's tracking, you know, cunul atively where we are by that
poi nt .

And then depooling -- it's called depooling. It's
really a subtotal of all of the things that we don't
under st and about what happened there. There could be sone
changes in utilization trends that defy the |inear trends
we have assuned in step 2. There could be other things,
but it's nostly depooling. And so depooling and ot her
factors contributed $0.20 negative to PPD, and we | anded
it at $0.72. So that's March.

March 15, things fall apart, the country starts
going into | ockdown.

By April here's what happens. Now, between March
and April, Cass IIl drops from16.25 to 13.07 per
hundredwei ght. Class IV drops from $14.87 to 11.40 per
hundredwei ght. The spread between Il and |V increases
from$1.38 in March to $1.67 in April
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You can see that the contribution of the spread to

PPD i s now even nore negative. It used to be $0.54
negative; now it's $0.60 negative. | do apologize for the
font size.

Advanced prices again help reduce the inpact on
the uniformprices because we had a huge drop, so they
contri buted $0.91 positive to PPD. Cdass | reform again,
because prices are low but fairly close, Cass | reform
still keeps it -- still keeps the PPD yet even hi gher
rat her than detract. Final PPD, $1.15 positive.

We head into May, prices continue to fall.

Between April and May, Cass IIll price drops from13.07 to
$12. 14 per hundred, plus IV price goes from11l.40 in March
to 10.67 in May -- excuse nme -- 11.40 in April to 10.67 in
May .

The spread between Il and IV actually shrinks
down to $1.47. Renenber, this is before the
adm ni stration announces the Farners to Fam |ies Food Box
Program Class | reformcontributes negatively because
t he spread between advanced prices is higher than $1.48,
but only $0.06 negative. Even after depooling, we still
have $0.59 positive PPD -- depooling and other factors.

And now cones June. There is an announcenent that
the federal governnment will start buying a |ot of cheese
for Farners to Fam |lies Food Box Program and the things
j ust expl ode.

And this is the result. You now have the
Class II11/1V spread wi dened from $1.47 in May to $8.14 in
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June. The contribution of the spread between C asses ||
and 1V grows fromnegative $0.48 in May to $3.09 negative
for June. Prices actually rise, which neans that the
advanced prices work agai nst the PPD. Advanced prices
reduce the PPD further by $2.88. W are already in the
mnus 4 to mnus $5 per hundredwei ght category.

How did the Cass | reforminpact the PPD? It
actually helped Iift it up by $0.12. Because in My, when
they -- when they were neasuring the Advanced Class 111
and Class |V skim those two prices were down in the
basenent, but very close to each other. They were very
| ow, but not far apart.

So in that period intime, Cass | reformdid not

further -- did not make the PPD further negative, and you
can see the depooling -- and at this point it really is
depooling -- contribute further $2.39 negative to a

negati ve PPD of $7.05.

It's June. |I'magetting calls that people are out
of their indemity for Dairy Revenue Protection for the
second quarter, and they are not going to get that in
their mlk check. There's a lot of frustration in the
air, and not enough cheese to go around.

Now cones July. By July -- by the way, by June,
Class Il price went from $12. 14 to $21.04. By July,
Class Il went from $21.04 in June to $24.54, which wll
turn out to be a record for 2020. Cass |V price in the
neantinme, barely recovered. In June it was $12.90; in
July it's $13.76.

r TALTY COURT REPORTERS, INC. 6454
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The spread reaches the record for the year -- the
spread between Il and IV -- of $10.78 per hundredwei ght.
The contribution of the spread to negative PPD is $3.95.
The contribution of advanced prices is $1.75 negati ve.
Those two factors al one, so before depooling, before
Class | reform you are already nore than negative $4. At
that point, even if you didn't have the Class | reform
you are going to have depooling. |If you don't believe ne,
just | ook at back at what happened in June. W didn't
need Class | reformto contribute to further negative PPD
and we had a | ot of depooling.

In -- by the way, from My till -- through to June
in the Order 33, total Class Il pounds pooled, in My
they were 591 mllion and change, in June they dropped to
126 mllion and change. So that's, what, 70% decline? A
| ot of depooling May to June. And then from June to July,

again a drop from126 mllion to 72 mllion. |'mignoring
all pounds |ower than a mllion, just to keep it sinpler.

So now we are in June -- now we are in July. Now,
at this point the spread between Advanced Cass IIl and

Class 1V skimis indeed higher than $1.48. Reform does
i ndeed nmake PPD nore negative. The big question is, does
it make the depooling nore preval ent?

And if you |l ook at what's happening already in
June with depooling, and now again in July, it's hardly --

it is very hard to inmagine that it would have any

substantial increnental effect of depooling. |In other
wor ds, people will depool anyway.
TALTY COURT REPORTERS, INC. 6455
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Before the June is over, ny coll eagues Mark
St ephenson and Andy Novakovic, publish a paper by the
Dairy Markets and Policy G oup header, saying, folks,
there's a big spread comng in June, expect a |ot of

depool i ng.

They are -- and on that page when they tal k about

the spread and the inpact on depooling, they barely

mention the reform Reformis nentioned in that working

2023

paper. Maybe sonebody will bring it up. But that was the

mai n big headline there, ook out, trouble is com ng.

Now we are in July. So by July, Cass Il

prices -- excuse nme, August. By August, Cass IIl prices

start to decline from$20.54 in June to $19.77 in --
from-- | apol ogize, been on the stand for a long tine.
My brain is running dry.

So Class Il price drops from$24.54 in July to
$19.77 in August. Cass IV drops as well by -- from

$13.76 per hundredweight in July to $12.53 in August. The

spread shrinks from10.78 in July to 7.24 in August. You

can see that the contribution of the spread is now "only"

negative $2.61. Because prices fell, advanced prices,
agai n, have a positive inpact on PPD.
Now, if you just sumup the cunul ative effect of

the first four colums here, so ignore Class | reform

depooling, you are just about zero. And then cones in the

reformand drops the PPD negative to -- to bel ow negative

$1.

So you can say, aha, now, this is a period of tine

TALTY COURT REPORTERS, INC.
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where the Cass | reformsw tched the sign of PPD
according to Bozic, frompositive to negative. Wat did
it do to depooling?

Well, the funny thing is that mlk pooled in

August actually went up relative to mlk pooled in July.

So the mlk -- the Cdass Il mlk pooled went up
from318 mllion to 416 mllion, plus IV pooled went from
72 mllion to 140 mllion. It's only the Cass IV mlk

that actually went 50 million pounds lower. Total mlk
pool ed went up in August versus July, despite what you can
say negative contribution of Cass | reform Certainly
bi g nore negative contribution Cass | reformin August
versus July.

Come Septenber we have a further drop of Cass I
prices. Renenber, this is -- there's a |lot of uncertainty
whet her President Trunp wll extend the Cass | -- the
Farnmers to Fam |ies Food Box Programor not, and Class |1
prices drop from19.77 in August to 16.43 in Septenber.
Class IV prices barely nove. They go up by sonme $0.20 or
so. The spread between Il and IV shrinks again to $3. 68.

So the contribution of the spread is now
$1. 37.

only" negative

So at this point the advanced prices nake a big
positive contribution to PPD. Even after the C ass |
reform you are still in the positive territory, but the
pooling still -- continued pooling or other factors still
continues, and we have a total negative PPD of $0.27, so

barely negative in Septenber.
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Cone October, we realize that the elections are in
Novenber. W restart the Farmers to Famlies Food Box
Program The Cass Ill price goes up from16.43 to
$21.61. There was actually a dairy farnmer who was a guest
speaker at the Republican National Convention, but that
goes beyond the scope of this hearing. Wat I'mtrying to
say, these things are political as well as econom cal.

And the spread again widens to $8. 14 per
hundr edwei ght. You can see the contribution.

Now we have, again, a massive, historically high
negative -- or historically |Iow negative PPD of negative
$6.87. Total contribution of Class | reformis only $0. 36
negative. And that's only the --

(Court Reporter clarification.)

THE W TNESS: $0. 36 negative. | appreciate your
interest. Riveting.

So -- but even without the Class | reform we
woul d al ready be at $4 negative, and the depooling would
still happen.

Novenber, sane situation. Don't want to bel abor
t he point.

And t hen Decenber, again, we have a huge drop in
Class Il prices from$23.34 in Novenber to 15.72 in
Decenber. Cass |V again barely noves. Advanced prices
save the day. Yes, Cass | reformcontributes to | owering

of PPD, but the PPD ends up being positive. Cass III

makes a nmassive nove to repool. In Novenber, the pooling
of Class Il pounds was 93 mllion and change; in
TALTY COURT REPORTERS, INC. 6458
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Decenber, it was 260 mllion and change.

Looking at all of these diagrans, for the life of
me | cannot find a decisive convincing evidence that
Cass | reformcaused depooling. D d it cause slightly
negative PPD that woul d have been negative already in sone
nmont hs? Yes.

Did it cause depooling? Draw your own
conclusions. | -- | would have a hard tine agreeing with
that statenment. So --

THE COURT: That was heavy. W either need five
m nutes or ten mnutes. Wat would you |ike?

MR SJOSTROM  Your Honor, five mnutes | think
is -- 1"lIl have -- well, you may want to continue. | have
one question, and then we can break for cross if that's
what -- you woul d be fine.

THE COURT: So, yes, let's hear your question.

MR, SJOSTROM  Sur e.

BY MR SJOSTROM
Q Dr. Bozic, that was heavy, groovy | think is
another way to say it. Thank you very nuch.

My single question before we break is: Wy do
peopl e care to have a hedge accounting status? Wy -- why
have you cone back to that, and why is that inportant in
t he begi nning of your discussion?

A. Thank you for your question, Lucas.

If you are a publicly-traded conpany, you have to

report your financial statenents quarterly. Every tine

you have a hedge position, you have to do what's call mark
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to market -- not hedge position -- if you have a nmarket
position on -- in sone derivatives, you have to mark to
mar ket that position.

So let's say that you took a position on June 1 to
protect your -- not 2020, just in general -- you took a
position on June 1 of sone year to protect your -- against
the increases in Class | mlk price in Decenber, and then
Class | prices started going down.

By the end of Septenber, you will have to publish
your B results, your third quarter results, and you w ||
have to mark to market your derivatives used for -- that
you used for hedging Class | price. Those hedges, those
positions will show negative incone at that point in tine.

| f you don't have a hedge accounting status, you
have to report that negative inconme in your incone
statenment, so it increases volatility of your earnings.

| f you do have a hedge accounting status, you do
not have to report the negative incone fromthose hedges
on the incone statenent. You keep them out of the incone
statenent, and you reconcile themw th your Cass |I cash
fl ow expenditures in Decenber, and it turns -- and because
they are recognized in the sanme tinme period, they
stabilize the earnings in Decenber.

So wi t hout hedge accounting, the volatility of
quarterly financial statenents is artificially inflated,
whi ch doesn't | ook good on the CFO or the CEQ, and it nay
pronpt a | ower stock price.

MR. SJOSTROM Thank you, Your Honor.

TALTY COURT REPORTERS, INC. 6460
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2023

The wtness is available for cross-exam nation
after the break.
THE COURT: Did you describe what he had done
previously as groovy?
MR, SJOSTROM | thought -- yeah. | think so.
THE COURT: That was groovy.
MR SJOSTROM  Wonder ful .
THE COURT: Ckay. Ten mnutes, and then we'll
have cross. Please be back and ready to go at 2:05 p. m
We go off record at 1:54.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
We're back on record at 2:06 p. m
THE COURT: Thi s begi ns cross-exam nati on.
MR. ENGLI SH: Good afternoon, Your Honor.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon, Dr. Bozic. M nanme is Chip
English for the MIk Innovation G oup.
A Good afternoon, M. English.
Q And | have a sign for nyself and for you --
A. It says "slow," for the record.
Q Whi ch may al so categorize where | think I amin
all of this.
THE COURT: Now, a good place for that, would you
affix it to the front of the podiumfacing the wtness?
MR. ENGISH: | think I need it as nmuch as he

needs it. You want nme to put it on the edge, so to speak?

r TALTY COURT REPORTERS, INC.
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THE COURT: No, no, | nean the edge that's facing

THE W TNESS: Your Honor, it's better that
M. English raises it when | step forward.

MR. ENGLISH: But the risk is the two of us
together, so |l -- | decided to conme up first just to
hum liate nyself first.

Last week we had ny col | eague who said that -- you
know, consider her a super smart sophonore, and she got
what ever grade she got. | amafraid that | amnot up to
her | evel, but let ne do the best | can.

BY MR ENG.I SH:

Q So | want to start with a couple of things in your
statenent and then ask sonme questions nore about the
present ati on.

So the statenent that is Exhibit 289, page 6, if |
could start with that. And in particular, on page 2, your
very first statenment of how we got here.

A Uh- huh.  Yes.

Q For many decades, per capita consunption of fluid
mlk was in decline, offset by population grow h.

So even though the per capita was goi ng down, the
popul ati on growth either kept us above the line or going
up a little bit, correct?

A. That is the intent, yes.

Q But then since 2010, total fluid mlk sal es has
steadily declined, correct?

A. That is correct.

TALTY COURT REPORTERS, INC. 6462
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Q So per capita has gone down, and the popul ati on
growt h hasn't, you know, made up for that, correct?

A That's correct.

Q And | think we have heard already froma couple
of -- nunmber of wtnesses but -- but | think, you know,
one of the things we were tal king about with respect to
this issue and the ability to hedge is the fact that you
woul d agree that we're losing mlk sales to non-m |k
beverages who claimto be dairy products, correct?

A. That is one of the reasons why the sales are
decl i ning, yes.

Q And if we were able to hedge since those products

2023

are giving stable prices, that m ght actually do sonething

in this area, correct?

A If you allow ne a mnute to respond.
Q Sur e.
A. So the statenent has been nmade frequently that

it's not the price that drives the reduction in sales,
it's the other factors, consuner preferences, incones,
age, etcetera. Well, ubiquitousness of availability is

one of those other factors.

If I can turn left, | can turn right, 30 steps in
either direction, I'mgoing to find either a Coke or
Pepsi. | will have to walk nuch longer to find mlK.

If we make it easier for conpanies such as
Fairlife to hedge, then their parent conpany, Coca-Col a,
is going to be nuch nore inclined in invest in the next

plant, then the conpanies |ike Nestle will be nore

TALTY COURT REPORTERS, INC.
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inclined to double down on this category as well. Over
time, such investnents will increase the availability of
dai ry-based products in nore |ocations, in nore vending
machi nes, etcetera, and that can nmake it easier for the
consuner to find their way to m|l k.

So it doesn't have to work through price
stability, it works through the incentive of sellers in
the Class | space to invest in the category in order to
grow their sales.

And if they can control their input costs better

then their incentive, their desire to put their bets, if

you will, in dairy category versus sonmewhere else, will be
hi gher.

Q Well, but that's also true in the mrror-inage,
isn't it? That the buyers may be nore willing to put the

products there if they can know that their input costs are
going to be there conpared to the other products that they
are conpeting with on the shelf, correct?

A. That is absolutely correct. |If you have a grocer
that's using cowmlk as a |oss | eader, and if they cannot
control the input cost on top of that, yes, you want the
mlk to be cheap enough for the folks to cone into the
store. But once they are in the store, you don't really
want themto buy a lot of mlk. But if could you nmake
nore noney or | ose | ess noney on the dairy, then perhaps
the incentive to sell nore units on categories that are
traditionally | oss | eaders woul d al so be higher, which

woul d then, through various activities, nmake m |k nore
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prom nent, nore easy, nore on top of the shopper's m nd,
whi ch woul d drive sales.

Q So al so on that same page of 289, you cite to
Newt on and Thraen, and you say, "The basis exposure
prevents Cass Ill and IV mlk futures contracts from
directly managing the mlk price and limts potential risk
reduction and revenue stability for fluid mlKk
participants.”

VWho are Newt on and Thraen?

A. Dr. Caneron Thraen, at that tinme, was a professor
at Chio State University. He has since retired.

Dr. John Newton wasn't a doctor at that time, he
was a -- that's what happens when you nention Dr. New on
ina bad light -- so M. Newon at that tine was a
doct oral candi date bei ng advi sed by Professor Thraen.

Dr. Newton has since changed several jobs, and his current
job is not pertinent to this discussion, so | would rather
not el aborate further.

Q So turning for a nonent to your statenent on
page 6, and you were asked additional questions back
before lunch by Lucas, and this is the part about
producers need to know whether their mlk is pooled or
depool ed and may be misled to believe the Federal O der
negative PPD printed on their mlk check reflects the
actual cost to the m |k buyer.

THE COURT: Your voice dropped off. The mc
seened to fail you. Say that again.

MR. ENGLISH It's unusual for ny voice to drop

TALTY COURT REPORTERS, INC. 6465
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off, so we wll fix that in sone way. Thank you, Your
Honor .
BY MR ENGLI SH:

Q So this is the statenent and di scussi on you had

w th Edge about the issue about pooled mlk versus

2023

depooled mlk and the risk, and, in fact, you said you had

seen sone things with -- m sl eadi ng about the |evel of

negati ve PPD

O course, Class | operations are the ones who nay

never depool, correct?

A. That is correct.

Q Ckay. And of course, since they never can depool

t heir paychecks are conpletely audited by the Federal M1k

Mar ket Admi ni strator, correct?

A. That's correct. They are not the cul prits that
|"mreferring to in this paragraph.

Q Thank you for answering nmy next question

So a nonment ago | quoted from Newton and Thraen,

and now I'mturning to Exhibit 290, but |I'm conbining the

two for a second, because there's the phrase, the basis

exposur e.

So we have heard a | ot about basis risk and how it

i npacts hedging. And | think we have had different people

explain what they think basis risk is. And since you're

on the stand, and since |I'mnot an econom st -- although

over these |ast 30 sone years | have pretended to be
one -- | want to make sure |'munderstanding it.

Pl ease let ne knowif this is an accurate
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description, in your view, that basis is the correlation
bet ween your product, or what you are trying to nmanage
risk for, and the product used to hedge?

A. Well, the basis risk is going to be |ower the
hi gher the correlation is between the product you are
using to hedge and the product that you are trying to
hedge. It's -- the basis is not the correlation itself,
but they are related. The higher the correlation, the
| ower the basis risk.

Q So | think nmy next question may get nme nore cl ose
there, which is that reducing the basis risk neans you are
nore closely aligning that thing you sell and the product
subject to the hedge?

A Yes.

Q And -- and that matters, this business of reducing
basis risk, because you need that offset in order to have
the requisite certainty that your hedge is going to work?

A. That's correct, yes.

Q And -- and the hedge working is inportant to

hedgi ng because, otherwi se, there's no point in doing it,

correct?
A Well, there are two reasons why hedge working is
inmportant. First, if it's not working, you will not

stabilize your revenue. Second, if it's not working, you
will not be able to have hedge accounting status. So not
only have you not stabilized your revenue, but your

quarterly financial reports | ook even nore volatile than

maybe they need to.
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Q And basis risk can cone for different people in
different forms, right? That is to say, between different
product s?

A. One exanpl e of basis risk being cross-product risk
iIs -- is a nover risk, where you hedge with Cass IIl, and
it turns out that it was Cass |V that was novi ng the base
Class | skimprice.

Q So, you know, even nore basic than that for a
nmonment -- but | thank you for that answer -- if I'"'ma
Cass | mlk processor and | want to manage the risk for
the cost of ny mlk, and | decide to purchase a futures
contract say for hops, that's -- that's going to really be
very high basis risk, correct?

A That is going to be the kind of basis risk that --
that doesn't reduce your riskiness at all, maybe even adds
toit. Don't doit.

Q And so if the correlation is less than 1, you
talked a little bit in your testinony about the
correlation can't be higher than 1 --

A. Ri ght.

Q -- but it's less than 1, that neans the hedger is
faci ng sone basis risk?

A That's correct.

Q Ckay. And the farther away from1l it gets, the
nore the hedging risk?

A. Basis risk, yes.

Q Basis risk, sorry.

And if | understand it correctly, there are other
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types of risk, like tinme and place, but that -- but the
mai n i ssue with the higher-of is the high product basis
risk, correct?

A So there are two factors, the one is the nover

risk, which is what | believe you are calling the product

risk.
Q Yes.
A. The second is the advanced price risk, which it

could be related to what you are saying, the tine risk

Q And | understand that, but for a noment, | --
listen, | understand what your testinony is, and you know,
we may tal k about advanced pricing a little later. But

for the purposes of for a nonent |ooking at Proposals 13,

14, and 15, | was referring to the nover risk --
A Sur e.
Q -- correct?
A. Ckay. We can -- yes.

Q And that's because if you think about the
hi gher-of, the risk of the thing you are hedging, dass |
m | k, and the product subject to your hedge, for instance,
Cass Il futures, could end up having no correlation if

G ass IV ends up being the higher-of for that tine period,

correct?

A. Correlation, again, | apologize for being perhaps
overly --

Q No, please. Please correct ne. | told you, you

know -- yes, please do correct ne.

A. I"'ma little bit, you know, OCD about these
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things. Very precise.

So the correlation inplies sonething over tinme so
that you have nultiple observation points so you can
actually establish correlation coefficient between them

| f you have hedged using Cass IIl futures, and it
turns out that Cass IV has been noving, the Cass | --

doesn't nmean that there is no correlation there, it just

nmeans that that correlation is -- because Class Ill and IV
t hensel ves are correlated, it just neans that your -- the
Class |, the base Class | skimmlk price and the

Class Il are not as highly correlated as they woul d be

under the average-of nethod.

Q And not being as highly correlated neans there's
nore basis risk?

A That's correct. Yes.

Q So | want to get even nore basic for a nonent, and
t hi nk about sone of the things we have heard and sone of
t he things that people have done.

So we have heard about futures markets and
over-the-counter markets for hedging, and | want to
provide a little nore clarity.

WIIl all futures hedging for Cass Ill and IV
happen on the Chicago Mercantil e Exchange?

A. In the context of U S. dairy products, that is
true. There are other exchanges in other parts of the
wor | d, for exanple, Singapore Exchange trades the New
Zeal and contracts, in Europe there's an exchange for

Eur opean dairy contracts. But in the United States, for
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anything related to Federal Orders or the survey
compdities, that's under the Chicago Mercantil e Exchange.

Q Ckay. So if |I -- pretend for a nonent that I'ma
fluid mlk processor. If | want to participate in buying
futures on the Chicago Mercantil e Exchange, how do | do
t hat ?

A. Wel |, you have to open an account with one of the
futures conm ssion nerchants, for exanple, ADMS. You
could typically go through an introducing broker. There
are several of themthat are highly respectable and used
by many dairy participants such as Ever.Ag, H ghG ound
Dairy, StoneX, for exanple, to list just three. There are
nore of them

And then your introducing broker would be the
person that you would say, "Hey, Chip on the phone here.
Today | want to hedge ny Decenber 2023 Class | mlk
exposure. Can you please put in an order for that?"

They would -- they would explain to you what the
current market offers are. Once you have confirnmed you
want to execute, they would -- they would enter a nmarket
order. It would be executed in a -- probably in a short
period after that, and your broker would | et you know t hat
you now have a position in the Cass IlIl and Cass IV mlk
futures for Decenber 2023.

Q And if instead | were going to use the
over-the-counter markets, who facilitates or handl es those
ki nds of transactions?

A. Ch, sure. So you -- there are two ways you can do
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that. You can either call the OIC providers directly.
Sonme of them would be, for exanple, Cargill or Wlls
Fargo, or you can again go through your introducing broker
and then say, you know, "Today | don't want to do the CME,
| would rather want to do a swap,"” and then they would
help to connect with the OTC providers.
Q How, if at all, is a bank involved in that nmarket?
A. So if you are hedging on CME, you -- the CMVE
mar ket is designed to nmake perfect strangers trust each
other for 24 hours. So what that neans is that you have
to have think of it as an escrow account. |It's called
mar gi n account.

That margi n account has to hold just enough noney
so that if the price noves against you -- so in your case
if you are hedging Cass | mlk exposure, you would enter
into a long position on Cass IIl and dass IV futures.
Say if the price goes down, then you would have | osses on
your margin account. |If your |osses are substanti al
enough, you would get a call fromyour broker stating that
you need to deposit nore noney into your margi n account so
t hat you can continue to hold your position for the next
tradi ng day.

Sonetines for the purpose, for the -- for -- to
make the process nore efficient, you woul d have a hedge
line of credit with your bank so your broker doesn't need
to call you directly. They would call your bank and say,
pl ease wire us, you know, so many mllions of dollars nore

because we now have a margin call on this position for
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M. Engli sh.

Q So is an OIC futures or hedge contract a custom
contract for the buyer and the seller?

A So the OTC contract is nore custom zed than the
futures contract, yes.

Q And what is the price conparison between buying a
futures on the Chicago Mercantil e Exchange or getting a
custom OTC futures?

A. So that goes back to the page 2 of the Exhibit 290
where | list those costs. And the short answer is that
the OTC -- excuse ne, M. English, are you referring to
the OTC cost under the average-of systemor OTC under the
hi gher - of systenf?

Q Vell, why don't you tell me both. Mke it clear
whi ch one you are speaking to. So let's start with the
aver age- of .

A Sure. Yes. So the OIC contracts under the
aver age- of system woul d maybe run $0.10 a hundr edwei ght,
and the reason there is a higher cost for OIC versus
futures, one, is custom zation; second, is that you do not
have to put up nore noney every tine the price noves
agai nst you sufficiently within one day. So the OIC
provi der bears that liquidity risk, and they will charge a
premumfor that. So that's why you are going to pay a
little nore for the OIC contract.

However, it is inportant to understand that OIC
providers are not insurance conpanies. They do not w sh

to offer you sonme risk protection and then warehouse that
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ri sk on their books, as an insurance conpany woul d.

Rat her, what OIC providers do is they are
mat chmekers. They are online dating site, if you will.
Not that | use one, but that's a nmetaphor in case ny wfe
I S wat chi ng.

So the OTC provider has you, M. English, on one
side. You want to buy a Cass | mlk swap. So now on the
other side they need to find sonmeone who wants to sel
either Cass Ill or Class IV mlk futures. And if they
don't find anyone, then they are going to directly enter
into a position on Chicago Mercantil e Exchange.

If they are able to nmake a match rel atively easy,
so which neans that they bear the risk for a short period
of time until that match is conplete, then the OIC
transaction is going to be cheaper for you.

If they will have a hard tinme finding the
counterparty with a risk profile that is simlar to yours
but opposite in sign, then they have to bear nore risk and
they will pass that on to you in the formof a higher
mar kup, if you will, higher bid-ask spread.

And that's where we run into issues with the
hi gher-of regine. Wo is going to be the natural other
side of your desire to buy OIC? |If you are buying the
hi gher-of 11l and IV, who is going to be willing to sel
t he higher-of IIl and IV? There's no such person.

So -- so then the OTC providers have liquidity
crunch on the other side. They have to neasure their

exposure potentially, go to CVE, and then switch it every

TALTY COURT REPORTERS, INC. 6474

taltys.com - 408.244.1900

Cct ober 02, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

time that the futures price that is higher swtches
between Ill and IV, and then, you know, you are going to
pay through the nose for that service.

And that's -- that's how we end up with a cost of
OTC under higher-of that could be ten tines as |large as
the cost of executing your hedges under the average- of
system goi ng t hrough CME.

Q So the expert witness for National M|k who
appeared initially two weeks ago and then | ast week
testified for National MIlk that there are financially
vi abl e hedges that you can nmake under the higher-of.

| believe you don't agree with that; is that
correct?

A. The nost benevol ent expl anati on of what
Ms. Dorland has stated is that if there's only one player
in the market that wants a very snmall contract and
ot herwi se does a | ot of business with that sanme OIC
provi der on sonething that they can nore easily hedge,
then the OIC provider nay do them a favor and say, sure,
let's take care of your needs.

But that doesn't scale in any way. Like, it's a
difference if you are -- if a large client of yours -- so,
for exanple, if -- if you have a large client in your
| egal conpany and they al ways do busi ness on dairy, and
t hen one day one of themcalls you and say, well, can you
help me with this tax issue? WlI, you can say, well,
sure. W don't typically do that, but | have a coll eague

here who's a tax chair, and he's going to help with you
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that advice, right? That's different than changing the
nature of your |aw conpany conpletely to nove from
regul ation to tax advisory.

In the sane way what Ms. Dorland is saying she was
able to lock in sonme OTC contracts for one of their
clients, maybe that one client was able to do it for
reasons that are quite idiosyncratic. That does not
translate to a conclusion that it's an industryw de
solution that we can easily hedge 10 or 20 or 30 billion
pounds of mlk in that way. W just sinply -- so in that
respect, | do strongly disagree. Strongly, you know,
contest her statenent.

Q So if I understand it correctly, you know, the
i ssue of cost in hedging has at |least two elenents to it.

First, under the OIC market, hedging is nore
expensi ve than the CME by a significant anmount, correct?

A That's correct.

Q And second, the cost of hedgi ng cannot be hi gher
that the processor's profit margin for the hedge to nmake
fi nanci al sense?

A That's correct. In fact, it cannot even be a
significant fraction of the profit margin. If |I am-- if
my profit margin is reduced by even 25% |et alone half or
75% | amnot going to do hedging, or I mght not even be
in that business if that's what is required for ne to have
any sense of stability.

Q And given that fraction of the cost and the high

cost of hedging on the OTC market, that's a real risk
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based upon your understandi ng of the markets, correct?

A. That's correct. There's a very strong reason why
no single witness who cones fromthe industry as a
processor has cone forward here and said that they had a
wel | - est abl i shed, conprehensive hedgi ng programfor a
Class | price exposure prior to 2019.

Q And i ndeed, as you have just stated, you've heard
the testinony of Class | processors regarding this subject
over the | ast couple of weeks, correct?

A That is correct, yes.

Q So for an average conpany |i ke that, how | ong do
you think it would take to devel op a hedgi ng progranf

A. Well, | think that there's a high range in that
category. If it's a highly functional conpany and highly
noti vated, and they have all the ducks in a row, yes,
maybe three to six nonths will be sufficient for them

Q Li ke Nestl e.

A. Yes, for exanple.
Q Yes.
A. Yes. But even they have a | ot of controls that

t hey have to go through. W have heard the wtness from
Nestl e saying that every nonth they have to check in, nake
sure it is still working, etcetera.

For a conpany that has never done any hedgi ng and
is still contenplating going into that, the |evel of
| earning that's necessary before they feel confortable,
it'"s not just a -- a matter of paperwork, take this to

your accountant, take this to our auditor, next Thursday
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at 2:00 you wll be done.

It's like, what are you really doing? Howis that
going to work? Wo is nmy broker? Who is ny advisor? Can
| trust thenf? Like, you know, will ny auditor be okay
with this? Like, you know, what are particulars of ny
busi ness?

It can easily take a year or -- or, you know, even
two years, like if you are really starting from zero.

Q Do you think that this hearing itself has been an
i ndustry education on the inportance of hedgi ng and how it
i s done?

A. | would hope so. | nean, | guess we will have to
see the recommended deci si on.

Q So I'mgoing to now change topics to the issue
of -- nore general issue of PPDs, depooling, and what |
saw was really nost of what 290 is about, correct?

A Sur e.

Q So --

THE COURT: |'m sorry, your response?

THE W TNESS:  Yes.

THE COURT: Thank you.

BY MR ENG.I SH:

Q So in Exhibit 76, what has been admtted into the
record, and indeed, you expressly, | think, referenced the
study with respect to when you were | ooking at the June
data, Dr. Stephenson and Dr. Novakovic. |'m | ooking at
Exhibit 76 for a nonent, on page 425.

You referenced their study from 2020 in that
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Exhi bit 76, correct?

A. Yes. | listed -- | stated there, "Stephenson and
Novakovi ¢ 2020, explored how the COVI D-19 pandem c
affected m |k prices and suggested that PPD and farmm |k
checks may reflect mlk price reductions unrelated to FVMMO
regul ations. "

Per haps | shoul d have been nore precise and said
t hat deductions on farmm |k checks may be unrelated to
Federal Order regulation. But that was very a tinely
paper by two very inportant dairy econom sts.

MR, ENGLISH: So | amgoing to ask for a docunent
to be marked, Your Honor, and then show it to the w tness
and -- at least mark it for identification purposes and
see where we go.

THE COURT: Let's go off the record while you do
t hat .

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

You nay proceed.

W' re back on record at 2:37.

MR. ENGLI SH: Thank you, Your Honor.

So we have provided to Your Honor and the wtness,
USDA, and the participants, a docunent titled "Dairy

Mar kets and Policy Information Letters Series,” witten by
Mark St ephenson and Andy Novakovic, and | would like to
have that marked for identification purposes.

THE COURT: Thank you, M. English. | believe

that will be 291.
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MR. ENGLI SH: Thank you.
(Exhi bit Nunber 291 was marked for
i dentification.)

BY MR ENG.I SH:

Q So, Dr. Bozic, do you recognize this docunent?
A Yes.
Q s this the docunent we were just referring to a

nonment ago that is nentioned on page 2 of Exhibit 767

A Yes, it is.

Q And so did you rely in part on this particular
docunent for your conclusions in Exhibit 767

A. Yes. There -- the word "rely" can nean nultiple
t hi ngs, so maybe we can just uncover that a little bit.

Thi s paper was published in June 2020. Dr. WIf
and | didn't start working on our paper until | think
about January 2021 -- Decenber of -- January of 2021. So
Novakovi ¢ and St ephenson paper woul d be one of the sources
t hat we woul d have been aware of before we even started,
that sort of hel ped us understand in which direction to
| ook for for answers.

And then, certainly, both Dr. Stephenson and
Novakovic are -- you know, call themny nentors. They are
certainly the seniors in our small dairy econom st cl ub,
and very well-respected. So if | were ever to publish an
article that runs contrary to their conclusions, | would
probabl y exam ne ny spreadsheets three or four tines
before | go public with that. So in that sense, it was a

relief that we find simlar concl usions.
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Q Thank you.

And, for instance, in addition to the statenent
that the nmaterials that you discussed or connected to
that, if you look at the bottom of page 8 and the top of
page 9, with respect to the heading called "Rebl endi ng and
Base/ Excess Pricing."

A. Yes, sir.

Q What do you understand "base/ excess pricing” to
mean in this context?

A. Yes. So we -- we spent a lot of tine over the
| ast few weeks tal ki ng about nmarket signals. The nost
powerful signal that you can send to anyone to affect
their behavior are the signals at the margin. For one --
you know, if you are a parent, you do that, "One nore
thing and you are going to a tinme-out,” right? It's at
the margin, the last activity that gets you into a
doghouse.

So in the sanme way here, when pandem c started and
we did not need as much mlk anynore for a short period of
time, the question was, how do we comruni cate that to
dairy producers in the nost effective way? In the way
t hat changes behavior, that incentivizes themto reduce
m | k production? And the base/excess pricing is a way to
do that.

Wel |, basically what you do is you tell every
dairy producer on -- I'mgoing to sinplify it for the
record, and | can't use ny hands because the court

reporter cannot capture ny hand waving here -- so for the
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first nine -- for the first hundred units that you are
going to ship to ne, we're going to pay you whatever the
uniformprice is. But for any anount of mlk you ship to
us beyond hundred units, we are going to price at a heavy
di scount relative to uniformprice.

And that way, you incentivize the producer to ship
only 100 units without telling them how to go about
achieving that, whether they will sell the cows, or change
the feed ration, or sonething else, it's up to themto
figure out the nost efficient way to adjust their
production and shipnents to the current needs of their
m | k buyer.

Does that answer your question?

Q | think it does. | think what -- you got to the
first half of it, which is that then of course we had the

cheese box program and we sort of have a scream ng for

mlk for --
A. Ri ght .
Q -- cheese, correct?

A Yes. Yes. Unh-huh.

Q And, you know, good policies wthin anybody, you
know, whether it's co-ops or anywhere el se, suddenly those
base/ excess plans were causing even additional differences
in these prices that you discuss in your statenent,
correct?

A. Yeah. W went from you know, cold and dark to
hot and light, like within a span of just a few weeks.

course, one does not conpletely negate the others because
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t he anmount of cheese we can produce depends on the cheese
production capacity. So you can have the overall denmand
for other product categories still be on the decline, and
even though the cheese prices are really high, just Iining
up mlk trucks in front of the cheese plant doesn't really
help if the vats are full

MR. ENGLISH: So I'mgoing to nove on, Your Honor.
But at this tinme because this is an expert wtness and he
has di scussed this report, both in his own docunents and
here, | nove the adm ssion of Exhibit 291

THE COURT: How do we nmake people who are not in
the room - -

MR ENGLISH W will be posting it, like typica
Wi th cross-exam nation, Your Honor, docunents have not
been posted prior to the exam nation, but we will have it
posted nonentarily.

MR HLL: I'"mgoing to object to the introduction
of adm ssion of 291. The witness -- obviously
M. Novakovic is not going to be testifying. Mark

St ephenson was here before, but he did not testify to

this. And this wtness, expert and all, it doesn't
matter, because the wtness -- the people who wote this
docunent are not here. |If M. Stephenson wants to return

and di scuss his own docunent and be cross-exam ned on it,
he can do so.

THE COURT: Now, the nice thing about Rul es of
Evidence -- let nme check to see if that would work here --

is that the record includes exhibits that are admtted
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into evidence and exhibits that are rejected. So this
woul d gi ve the background that would a curious person want
to know nore about why you esteem what you found, they'd
have this.

MR HILL: Correct.

THE COURT: And yet, the decision-nmakers woul d not
be bound to utilize it.

MR, HLL: That is correct, Your Honor.

THE COURT: Al right.

MR, ENGLI SH:  Your Honor, under the Federal Rules
of Evidence, which frankly are nore stringent than these
proceedi ngs, the purpose of designating sonebody as an
expert -- and Dr. Bozic was so designated to be at the
begi nning of this hearing, along with so many others -- is
that they are permtted to rely on other experts and
reports.

We have had countl ess exanples of that already in
this proceeding, fromM. Covington relying on DH A
Frankly, we had an expert on yield factors who included an
e-mail from Tetra Pak and a marketing piece. And this
obj ection has not been raised in the past. And besides
whi ch the whole point, the real reason you get soneone
desi gnated as an expert is that they can opine, make
opi ni ons, and they base their opinions on the work of
ot hers.

You can -- if you want to question the work of
Dr. Stephenson and Dr. Novakovic, you know, then we can

have a di fferent conversati on. But whether it's
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Dr. Newton and Dr. Thraen, which | think is Exhibit 244,
or this docunent, the Federal Rules of Evidence are very
clear that this is an exception to the hearsay, which is
what the counsel for OGC is raising, is that this is
hear say.

This is an absolute exception to the rul e of
hearsay, and -- and -- and it -- it should be admtted.
And, frankly, raising that objection for this docunent,
when that objection has not been raised in the past
t hroughout this whole hearing, puts ne at a di sadvant age.

THE COURT: All right. I'mnot going to rule, but
| amglad you are going to nake this available, and |'Il|
listen to everything el se that cones in.

My only concern about it, since this expert finds
t hese authors so esteened, is that the docunent is
sonewhat aged, given how nuch has happened since the --
since the 2020 publication.

MR, ENGLISH Well, that could be said about all

sorts of other docunents in this record, Your Honor.

THE COURT: | understand.
MR, ENGLISH | nean, |I'mnot going to bel abor the
point. It's not a secret because you can go to the

website and see Dr. Stephenson's going to conme back. You
know, we can, to the extent necessary, fix it then.

But | really -- | believe that it is unfair to
apply this rule here, which has not been applied in the
past and runs afoul of the Federal Rules of Evidence. And

|"d wel come to have counsel for OGC tell nme why the Rul es
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of Federal Evidence that allow experts to rely on

materi als cannot nmake an -- in a federal court.

THE COURT: We're not there yet.

MR, ENGLISH That's fine. But |I -- 1 -- in that
case, Your Honor, | nove to reconsider all statenents nade

by others that are relying on those kinds of reports,
whet her they are e-mails, whether they are marketing
pi eces, or whatever.

MR HLL: | think a clear m stake is being made
here. He can certainly opine on them He can't introduce
ot her people's evidence. That's the difference here.

And there has been an objection to 244 as well.
The reason why it's not on the record already admtted
into evidence is because Judge Strother already determ ned
that he saw sone deficiencies in that prior docunent
comng in, that's why it's not admtted into evidence
right now and why we're waiting for themto introduce it,
or try to have it admtted into evidence. Because we are
going to, again, |lodge an objection to that docunent for
t he sanme reasons.

THE COURT: Under st ood.

| don't want the tail to wag the dog. When you
first spoke, M. English, you said, provisionally mark
this as an exhibit. This is good. | would like you to
submt it, and then people who are not in the roomwth us
can see what it is. And I'mreserving nmy ruling.

MR, ENGLISH: Well, | understand, but | think

we're going to hear fromM. MIltner in a nonment.
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| want to add that ny understandi ng of what
happened with Exhibit 244 was that the witness on the
stand was not Dr. Bozic at that time, but was instead the
National M Ik Producers expert, and she could not
authenticate it. That's -- now, if I"'mwong, that's
fine, but that was ny understandi ng.

The difference here is that this wi tness has
aut henti cated 244, he has authenticated 291.

And | am now going to have M. MItner weigh in.

MR. MLTNER  Thank you. Your Honor, | wll try
to be brief.

7 CFR 900. 8(d) is our governing regulation here.
It's titled "Evidence." (d)(4) refers specifically to
exhibits, and it states that, "All witten statenents
charts, tabulations, or simlar data offered in evidence
at the hearing, shall, after identification by the
proponent and upon satisfactory show ng of the
authenticity, relevancy, and nmateriality of the contents
t hereof, shall be nunbered as exhibits and received in
evi dence and nade part of the record.”

That section continues: "If the testinony of a
Wi tness refers to a statute or to a report or docunent,
the Judge, after inquiry relating to the identification of
such statute, report, or document, shall determ ne whether
t he sanme shall be produced at the hearing and physically
be made part of the evidence as an exhibit or whether it
shall be incorporated into evidence by reference."

And so the rules specifically contenplate an
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expert like Dr. Bozic referring to or authenticating a
report like this, that he mght rely upon in rendering his
opinions, and not only is it properly offered into

evi dence and accepted into evidence, but the Judge has the
di scretion to incorporate it by reference w thout formal
nunbering. At least that's how !l read that -- that
section of the CFR

And as soneone who's put on a witness that did
refer to materials that M. English had objected to, |
woul d direct your attention to that regulation. So thank
you.

THE COURT: Thank you, M. MIltner.

M. English, you may continue your
Cross-exam nati on.

MR. ENGLI SH: Your Honor, | -- first of all, |
respectfully disagree that it can be reserved. W have a
right for a ruling that it be admtted.

| want to note that when | was referencing for
M. Mltner's, | didn't stand up and object because |
recogni ze these rul es.

| don't know what to do because you are telling ne

you are going to reserve it. | really need to have -- you
know, because either way, |I'mgoing to take exception. |If
you are not going to admt it -- and by the way, this

nmeans we're going to have fights for the rest of the
heari ng, because this is what expert w tnesses are for,
opi ning and relying on other people's materi al s.

| am prepared not to bel abor it because
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2023

Dr. Stephenson is going to be here, but | take exception
to the differential treatnent of this docunent from

everything that's gone before. And -- and -- and --

to rule.

Do you have any ot her questions of the expert
witness with regard to it?

MR. ENGISH: | do. | do.

THE COURT: Now, do you care that the people who

are observing this hearing online don't have a copy yet?

be objecting. They are not going to be able to weigh in
on whether or not it should be admtted. You know, we
will post it as pronptly as we can, but, you know --

THE COURT: Well, I'"'mnot going to give you a
ruling until you have at |east submtted it.

MR, ENGLISH Ckay. Al right. 1 wll accept

t hat distinction, Your Honor.

i npasse there.

So the Exhibit 76 is public already. Exhibit 76
cites this paper, and the bibliography does provide the
URL. So for listeners at hone, if they would refer to
page 440 in the Exhibit 76, which is al so marked as
Edge-2, they will find the reference to
dai rymar ket s. or g/ PubPod/ Pubs/ 1 L20-03. pdf. It's easier
once they actually open that PDF, they'Il see it there.

THE COURT: Let's take the tinme right now then to

exam ne this docunent in full so that | can determ ne how

MR ENGLISH Wll, they -- they are not going to

THE WTNESS: Gkay. Maybe |I can help resolve the

r TALTY COURT REPORTERS, INC.
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So true reference that all viewers are already
able to identify the Internet |ocation of the docunent
that M. Chip -- M. English just introduced.

THE COURT: Thank you. That is very hel pful.

Do you have any ot her questions, M. English?

MR. ENGLI SH: Absol utely, Your Honor.

THE COURT: Al right.

MR ENGLISH [I'm-- but -- I -- | accept your
caveat, and it will be posted, and I'll return again once
it is. | did not anticipate that the Federal Rul es of

Evi dence would not be treated with what | believe woul d be

the respect they deserve in this proceeding. | don't have
themwith nme right this second, but I will have them and |
will cite them

| frankly think that M. MItner has cited what
needs to be cited. This is why, you know, | was being a
little facetious in comenting about others, but that's
because we didn't object to others because we have al ways
understood in this proceeding and others that these

materials can cone in.

That -- that M. Covington had every right to rely
on the DHI material. That whether or not an e-mail is the
sane thing as an expert report, | did not object. Nor did

counsel for OGC, to the fact that a Tetra Pack e-mail was
admtted. That's because w tnesses, |ike the expert that
Sel ect brought, are entitled to rely on materials outside
the record. The questions are authentication and then

reliability.
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THE COURT: | like that reliability issue.

MR, ENGLISH: But that's the point of an expert.
An expert can rely on them

| think a lay witness -- not that | would ever be
on the witness stand -- but if I'mon the w tness stand,
|"mnot able to do that. | cannot say that Exhibit 244
can be relied on, because |'mnot an economst. It has to
be the sanme kind of -- so | wll nove on, we will post it,
and I will return on this issue.

MR HILL: For the record, | did, in fact, object
to the e-nmail. They brought sonebody el se who had seen
the e-mail, who received the e-nail to identify the
e-mail, who was a person who received that e-mail. So

that's not true.

M5. HANCOCK: |I'd like to weigh in, actually.
MR. ENGLISH This is the Tetra Pak.
THE COURT: | still think we have got the tai

waggi ng the dog here.

But Ms. Hancock.

M5. HANCOCK:  You know, Your Honor, |'m not
obj ecting just because | do believe that we have taken a
different path in this hearing already, but | just want to
make clear for the record that under the Federal Rules of
Evi dence there is not a chance in the world this docunent
woul d cone in.

You can have an expert rely on a docunent, and the
expert can be cross-exam ned on that docunent. But that

under | yi ng docunent does not get admtted into the record
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as evidence. It is only referenced for inpeachnent

pur poses only, for purposes of cross-exam ning a wWtness.

There is no evidentiary rule in the Federal Rules of
Evi dence that would all ow the underlying docunents to be
admtted into evidence.

| recognize that in this proceeding there is a
different standard, and M. MItner cited that standard,
and for that reason we're not objecting. But | don't
believe that you are applying a different standard than
what we have al ready considered in this case.

They al ready have Dr. Stephenson com ng back to

testify. W are burning out the clock for sonething that

doesn't matter at all

THE COURT: Thank you, Ms. Hancock.

MR, ENGLISH 1'Ill just nove on, Your Honor. |
| -- 1 do need to correct one thing.

| believe M. Hill is referencing an e-mail

bet ween | DFA and another lay witness, and it was two |ay

2023

Wi tnesses, and then it got authenticated. | think that is
different fromthe e-mail |I'mreferring to that was from
Tetra Pak's expert.

| wll now nove on.

THE COURT: Thank you.
BY MR. ENGLI SH:

Q |"d i ke to understand nore about the factors that
drive the negative PPDs on page 6 of Exhibit 290. 1'd
like to know a little nore about, for instance, what
constitutes the trends bucket.
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A. Sure. So, thank you, M. English.

The -- the full nmethodology is described in the
Exhibit 76, which is the manuscript published in the
Journal of Dairy Science, co-authored by nme and Dr. Wl f
there. So if you ever run out of nelatonin, you can read
t hat one.

But summary, which will not be as precise as
reading the full manuscript, would be that the trends
conpri sed of changes in utilization rates between cl asses.
So, for exanple, if Class | sales decline over tine, then
Class | wll conprise a smaller percent of the total
pooled mlk. That would be one of the factors driving PPD
| ower .

| f we have an increase in the protein test, then
because the Cass | handlers pay to the pool based on the
standard protein test, and they drop noney fromthe pool
based on the actual protein test, that could drive the PPD
down as well. The same with -- with other solids. The --
yeah, those would be the primary factors that are bundl ed

in the trends col um.

Q And then | may have missed it, but when you -- in
t he second bucket, which is the Cass IlIlI/IV spread, and
pi ck any nmonth you want to pick, | heard you describe two
different things, the difference between the Cass IIl and

the Class IV, and then what is the spread, and the two

appear to be different.

So how did you get from say, if a Cass Il was
$12 and the Class -- sorry -- the Cass IIl was $24 and
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the Cass Il was $12, how did you get fromthere to the
spread?

A. So the spread is defined as the difference between
the Class Ill price and the Class IV price. So for the
pur pose here of this -- of this third bar in the waterfal

chart, it is only the difference between prices that
matters. Whether the difference is 18 versus 15, or 21
versus 18, that would not inpact the PPD on its own. It's
just a relative difference between prices that matters.
Q You nean, the relative difference fromnonth to
month or --
A Wthin the sanme nonth.
Q Wthin the sanme nont h?
A. Wthin the sanme nonth.
But the Cass IlIl and the Class IV price for the
sane nonth. In this case, on page 6 of the Exhibit 290,
t hose woul d be the announced Class IIl price for
Mar ch 2020 and announced Class |V price for March 2020.
And if | can add, M. English, on the page 438 of
Exhibit 76, the JDS article, we tried to quantify the
relative inportance of fact -- of various factors to
variation around baseline producer price differentials.
I n other words, what nakes PPDs volatile, differ from one
nonth to the next.
And the step 3 in the | egend of the chart, which
is the actual announced prices, that really is the spread.
You know, so you can see in the Figure 5 of the JDS

article -- again, on page 438 -- that the spread is by far
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t he biggest contributor to the variability of producer
price differentials fromone nonth to the next, no matter
whi ch order you look at. And we anal yzed, at that tine,
si x MCP orders.
Q Thank you.
THE COURT: Are you |ooking at a particul ar page?
THE W TNESS: 438, Your Honor
THE COURT: Thank you.
MR. ENGLISH O Exhibit 76.
THE COURT: Thank you.
BY MR ENG.I SH:

Q So is there any proposal at this hearing that
coul d reduce the spread between the Class Ill and IV
prices?

A. Not directly, no.

Q Even if they could, should USDA interfere with the
mar ket signals that create the spread between Class |11
and |V?

A. We should be -- yeah. Measure tw ce, cut once as
they say. Like, any tine we wish to interfere with the
mar ket signals, we should be very, very, very careful
about undesired coll ateral damages.

Just think about 2020 and the Food Box Program
wel | -intended, relatively efficiently executed, with
rat her unantici pated and nmassi ve consequences for Federa
Order pricing.
Q And -- and going back to the spread issue. The

whol e reason we have depooling is because Class IlIl and
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Class |V are not required to participate in the pool,
correct?

A That is correct.

Q And | think fromyour conclusions, neither the
hi gher-of nor the average will prevent depooling
conpletely, correct?

A That is correct.

Q Did -- did -- did M. Brown's depooling analysis

surprise you fromthe testinony that was provi ded?

A. | wasn't surprised.
Q Were his results counterintuitive?
A. For many people | assune they were. For ne, | did

not find themcounterintuitive.
Q What woul d you expect to find if you reviewed what
t he frequency of depooling over the last four years, if

t he higher-of had been in place instead of the average-of?

A. | will try to do that for the post-hearing brief.
The analysis is quite conplex. |If there is any effect, |
woul d anticipate it to be a third order effect. | would

anticipate that the two dom nant effects would be that
Cass Il11/1V spread and then the advanced pri ci ng.

Q One | ast subject, and this is the issue of dairy
producers and hedgi ng.

The National M|k Producers Federation expert said

t hat depooling can inpact the producers' ability to hedge.
Do you agree?

A That is correct.

Q And then she explained that dairies should
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undertake Class | hedging to the degree it inpacts their
mlk price. Meaning, if Cass | utilization is 30% of the
uniformprice, as that is the basis of paynent for the
dairy, it should avoid hedging nore than 30% otherw se

ri sk may be creat ed.

Do you renenber her saying that?

A. | do renenber her speaking about that topic, yes.

Q Shoul dn't the farnmer hedge the utilization by its
handl er rather than the order?

A. | f the handler has the ability to depool, then
that is the case. |If the handl er does not have the
ability to pool, for exanple, if you are a direct shipper
to a Cass | handler, that really isn't a good sol ution.

| got an e-mail from an insurance agent trying to
sell insurance to one such producer, was it, three years
ago, and | haven't stopped thinking about it since. There
is no good way for that producer to substantially reduce
their basis risk, precisely because the relative
utilization by class in the pool may change due to
depooling, and that person will always get the worst of
it.

And the only way we solve that, the only way we
solve that, the ability for a direct shipper to a Cass |
handl er, is by having a |l egislative change that allows us
to have hearings such as this wth a broader scope than
what we are allowed to do under the current |egislative
f ramewor k.

Q So howis the farner's ability to hedge under
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t hese kind of circunstances related to that farnmer's
handl er' s pool or depool decision?

A. So if -- if -- I"'mnot sure that | fully
understand the question, but let nme try, and pl ease tel
me if | mssedit.

If I'"ma dairy producer and ny buyer is a cheese

pl ant, and they have the ability to depool, then what |

shoul d do as hedging, | should put alnost all, if not all,
the enphasis on Class Ill, even if | amin the order where
Class Il is maybe only half of the pooled mlKk.

And the reason is that if ny handler is ever asked
to pay noney to the pool, ny buyer, then they will depool.
And if | have a fair and transparent relationship with
them they will pay nme the commodity value of ny mlk
based on their product m x, which neans that the Cass I
hedge woul d work rather well for ne.

So for the answer is that, you know, if your buyer
can depool, you should follow your buyer and hedge
whatever it is that they are making. |If they are naking
cheese, hedge with Cass IV -- IIl. [If they are naking
powder, hedge with Cass IV.

Q Ckay. So in that light, let nme tal k about
advanced pricing very briefly.

A Uh- huh.

Q And | want to, on the one hand, thank you for
bei ng very thoughtful about this. And we understand --
you understand we represent -- M G has nenbers who have

HTST, and they are, | think you woul d acknow edge,
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natural ly concerned about noving away from advanced
pricing, correct?

A. | understand that, yes.

Q Ckay. Because based upon decades of the way m |l Kk
has been sold, they would have to provide price to their
buyer w thout knowi ng the price of their inputs, correct?

A. That is correct, yes.

Q And you have responded that farnmers actually --

A. M. English, if | can just --

Q O course.

A. -- correct ny statenent. That is correct in
sunmmary of their understanding of that issue, not ny
under st andi ng of the issue. Yeah.

Q Well, but they are the ones who are trying to sel
the mlk, correct?

A. Yes, yes. But, you know, with -- with the -- with
t he hedging instrunments, |ike, they can know the -- if we
can elimnate basis risk, then through the hedgi ng program
t hey can know the cost of their inputs before the start of
the nonth during which they will be selling mlKk.

We don't have to agree that that's the way we
should do it, but on that statenent of whether they would
know t heir cost.

Q | guess, you know, one -- going back to sort of
the very begi nning of your testinony and ny exam nation of
289 and the issues of the fact that we have, you know,
been in a decline of Class | sales, and given that serious

decline, if advanced pricing is the accepted tool of the
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Class | HTST processor says it needs for business, don't

you think we need to give that significant weight in this

anal ysi s?
A. We shoul d certainly give it serious consideration.
We should certainly give it serious consideration. In

fact, ny colleague, M. S ostrom wll testify probably
t onorrow or Wednesday with sone ideas of how the
consi deration coul d be given.

However, that said, | still believe that if people
are forced to change their ways, sone wll suffer, others
will thrive, and industry as a whole will benefit.

| cannot guarantee you, M. English, that every
one of your clients will be anpbng the thriving ones. But
as an industry, we will have a healthier fluid sector if
the transparency in the input costs to your clients is
sonmewhat nmade nore opaque fromtheir buyers, grocers.

Q Thank you, Dr. Bozic. Appreciate your tinme.

MR, ENGLI SH:  Your Honor, | apologize if I tried
your patience.

THE COURT: WM. English, | have the greatest
respect for you, and I enjoy crossing swords with you now
and t hen.

MR. ENGLI SH: Thank you, Your Honor. | am done.

THE WTNESS: Could we take five before the
next --

THE COURT: Ms. Hancock, would it be all right if
we take a ten-mnute break?

M5. HANCOCK: Great for ne, yep
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THE COURT: Al right. It's 3:10. Please be back

and ready to go at 3:20. W go off record at 3:10.
(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 3:21.

Ms. Hancock.

M5. HANCOCK: Thank you, Your Honor. 1'd first
just procedurally like to | odge ny own objection. Just so

the record is clear.

M. Bozic -- or Dr. Bozic -- | think so far | have
counted three tines where you have said, "I'Il brief this
issue later." And so we're just formally making our

objection for the record that | don't believe that under
the rules you are entitled to add sonething new into your
brief that we haven't tal ked about in evidence.

So | just want to nmake sure that we have that on
t he record.

THE W TNESS: Ckay.

M5. HANCOCK: And to have you on notice that |
hope you put it into the record as opposed to waiting for
your brief.

THE COURT: |'d like to add to that.

| always counsel people that briefs are argunent;
cases are decided on evidence. Evidence is sworn
testinony and the exhibits that come in through the
presenters.

So | don't knowif the timng is possible for you

to submt evidence, but it is so nmuch nore neani ngful than
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argunent .

THE WTNESS: | will concede that | know nore
about hedging than the rules of federal Hearing. | did
not nmean to avoid di scussion on any evidence, just, you
know, at sone point you still need to sleep, even if it's
just four hours a night. So thank you for your conmmrent.

M5. HANCOCK: (Ckay. And then just as a heads-up
for the USDA, | am potentially going to need Exhibit 275
for the witness. But not quite yet, but soon |I'm sure.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Ckay. Maybe we could start off, we were | ooking
at Exhibit 291, and that was the fanobus di scussion of
Dr. Stephenson and Dr. Novakovic. And because -- | don't
know if this is hard to see or not, so l'msorry if |I'm
m spronouncing it.

THE COURT: Ch, does anyone know how t o pronounce
"Novakovi c" or "Novakovich"?

THE WTNESS: It's "Novakovich."

THE COURT: Thank you.

THE W TNESS: And Professor "Novakovich" would
like me to be "Bozich" but | go by "Bozic," and he doesn't
like it very nuch.

THE COURT: And is the "V' pronounced like a "W?

THE WTNESS: You are asking the wong Slav on
t hat .

THE COURT: That's great. | love it. Thank you.
Al right.
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M5. HANCOCK: |'mcurious to know how that's goi ng

to read on the record. Just so that we're clear, it was a

little bit tongue-in-cheek, so -- okay.
BY Ms. HANCOCK:

Q Ckay. So in Exhibit 291 that we were | ooking at,
and |'m not substantively tal king about it, | just note
that it's titled "Dairy Markets and Policy."

I s that the nane of an entity or an organization?

A. It is an informal association of dairy econom sts
who are in academa. So it -- there is no LLC or an NGO
or sone sort of public legal entity that is called Dairy
Mar ket and Poli cy.

Q Ckay. So as an informal association of
econom sts, do you know who nmakes up or conprises that
associ ati on?

A. Sure. So that would be Dr. Stephenson,

Dr. Novakovic, Dr. N cholson, who | saw briefly before
here in the room For a few nore nonths, |I'm al so
eligible to be there. |I'mleaving the University of

M nnesota in January. To preserve the credibility as an
inpartial commentator on dairy econony and eval uator of
various theories, they do not allow people that are
out si de academ a to be nenbers of this.

So, for exanple, Dr. Newton, when he |eft
University of Illinois, he was no | onger part of the DVAP
team even though we all hold himin extrenely high
regard. And Dr. WIf would be a nenber as well. W can

| ook up on the website if you need a full list.
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Q What about Bob Cropp?

A. Gve ne just a second. Yes, Dr. Cropp woul d be.

Q Ckay. So | think you said you belong to that
group as well right now, but you are going to be |eaving
at sone point in the future?

A That's correct.

Q | s that because you are going into the private
sector and they don't want to associate with a
comrerci al i zed, revenue-generating, maybe capitalist part
of society?

A. Yeah. They are all socialists.

Q Agai n, j oki ng.

A. That was a joke, for the record.

It has sinply been the way -- the way the group is
organi zed, that it conprises only for -- of econom sts who
are paid by the public noney to do the work in the
interest of general public. So | don't think that there
is any inplication or statenment or judgnent on economi sts
in the private sector

| certainly have a very high regard for
Dr. Vitaliano, even though he hasn't been in academ a for
decades.

Q How | ong have you been a nmenber or part of the
associ ation of Dairy Markets and Policy?

A. Just over a decade.

Q Ckay. So at the tine they wote the article in
Exhibit 291, you were part of that association?

A. Yes. If you could call it a group rather than
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associ ati on.
Q Ckay. And | was just using your word, because you

said it was an i nformal associ ati on.

A. Yes. Yes. Yes. | understand. G oup would be --
associ ation -- we have International Dairy Foods
Associ ation and Dairy Busi ness Association. It inplies a

stricter legal entity than an informal group of
econom sts. So nmaybe group would be better.

Q Ckay. So you have been a part of that group for
nore than a decade?

A Yes.

Q And t hroughout the tine that you have been part of
that group, Dr. Stephenson and Dr. Novakovi c have both
been part of that group as well?

A. They woul d be nenbers of that group |ong before |
ever even becane an academ c econom st.

Q Ckay. And where are you going in January that

nmakes it so you are not going to be part of the group any

| onger ?

A. Well, it -- wherever | would be going, as |long as
" mnot part of a public university, | would not be
eligible to be part of that nenber -- of that group. So

it's not where am | going, it's what am | | eaving that
det erm nes the stat us.
Q Ckay. So you -- by the end of this year, you are

| eavi ng academ a?

A Yes, that's correct.
Q Where are you goi ng?
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taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Back to ny wife as soon as | finish testifying
here. | -- 1 run a conpany. W have about 20 enpl oyees
at this point. Federal governnent entrusts us with the
prograns that carry mllions of dollars of taxpayer noney
and billions of dollars in liability. 1It's a huge
responsibility off ny back to get that done right. So --
so that -- and that's just a small part of what we do. So
there's plenty of things to do.

So it's Bozic, LLC, very creatively known --
And what's the --
-- call ed conpany.

What was the last thing that you sai d?

> O > O

Bozic, LLC, is the nane of the conpany that | own.
THE COURT: Bozic what?
THE W TNESS: LLC.
THE COURT: Ch, LLC, thank you
BY Ms. HANCOCK
Q And what's the nane of the governnent programthat
you run?
A. Several of them Dairy Revenue Protection,
Li vestock Gross Margin, Livestock Risk Protection are
t hree i nsurance prograns which have been approved and are
subsi di zed and rei nsured by the Federal Crop Insurance
Cor por ati on.
Q And those are all revenue-generating prograns that

you run for your business?

A. They -- those are public-private partnerships. |
do not sell insurance; that's done by the |icensed crop
TALTY COURT REPORTERS, INC. 6506
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I nsurance agents. | do not bear the risk; that's done by
t he authorized insurance providers. | do not set the
policy rules; that's done by the Federal Crop |nsurance
Cor por ati on.

| can propose the change in rules, and I'm
responsi ble for daily maintenance of the program So | am
sort of like an expert-in-residence there, rather than a
noney- maki ng entrepreneur. | do not set ny own prices;
that's al so done -- the nmai ntenance fees are done by the
Federal Crop Insurance Corporation.

Q So is Bozic, LLC, paid through the maintenance
fees?

A Yes.

Q Are there other ways in which Bozic, LLC, receives
revenue fromrunning these prograns or adm nistering these
pr ogr ans?

A. That's confidential information. |In general, we
are not a public entity. W have close to a hundred
clients on four continents. W do a variety of services.
And al nost everything we do is under one form or another
of non-di scl osure agreenents.

Q Ckay. And |I'm not asking you for how nuch you
charge or who your contracts are with. |I'mjust -- you
can appreciate that you're here --

A Sur e.

Q -- testifying supporting risk managenent tools and
I ncorporating various tools and setting pricing policies

in order to further effectuate those tools, and | think
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it's fair that the record reflects where you' re generating
revenue.
A. Yes. Yes. No, | understand where you are coni ng

from

So if you allowne a little bit latitude to answer
that concern. The way user fees are set through the
Federal Crop Insurance Corporation, | would not see -- ny
conmpany woul d not receive any higher revenue from hi gher
sales of Dairy Revenue Protection or Livestock Ri sk
Mar gi n.

| could potentially see nore revenue from sal es of
t hese prograns to other arrangenents that | have with
other entities in the private sector. So that, you know,
could potentially be a conflict of interest.

But directly through the governnent, that would

not be the case because of the ways that the user fees are

set.
Q Because of the way the users fees are set?
A. That's correct, yes.
Q Your voice just fell off alittle bit. | wanted

to make sure they coul d hear.
A That usual |y happens when | tal k about ny
fi nances.
Q | understand it's very unconfortable. Ckay.
So you have different private sector arrangenents
that could present conflicts, but that's outside of Bozic,
LLC?

A. | will also add that | have been tal ki ng about
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Dai ry R sk Managenent since 2011, which would be years and
years before any one of these three -- years before Dairy
Revenue Protection was even conceived by Dr. Newton and
years before | was involved in other prograns or
revenue-generating activities.

Q Yeah, | didn't think you just |learned this.

| just want to nmake sure I'mclear. You have a
separate entity where you do private contract
relationships. Wat's that entity?

A. Well, it's the sane entity. But | do have several
entities, but that sanme entity al so does the other style
of contracts.

Q Ckay. How nmany different entities do you have
t hat derive revenue fromrisk managenent tools in any way?

A. Ms. Hancock, with all due respect, | think that we
can agree that there is a potential of conflict of
i nterest without divulging details of my business
strategy.

Q Ckay. Is it multiple entities, though?

A. So, for exanple, not to -- you know, don't take ny
answer as openi ng the doors for the next two hours on ny
tax fornms, but, you know, one of the things that we do is
build software. So in order to mnimze ny costs, | hire
devel opers overseas. |In order to effectively do that,
own a conpany that's headquartered in Croatia, again,

creatively called Bozic Europe. You know, so that's a

second entity there. And I'Il stop there.
Q Ckay. | see.
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And so you have both nmai ntenance fees that you
recei ve under the different governnent programtools for
ri sk managenent that -- that you adm nister, that's one
bucket ?

A Yes.

Q And then anot her bucket is private services that
you of fer as well?

A. We have about a half dozen or nore product |ines,
some of which are related to |ivestock insurance, sone of
whi ch have nothing to do with |ivestock insurance, sone
have to do with crop insurance. So we do a variety of
t hi ngs. As anybody who has positive risk nmanagenent, |
try to diversify ny sources of incone.

Q And do you also offer private contracts with
respect to the dairy industry? O admnister -- or

facilitating private contracts with respect to the dairy

i ndustry?

A. | typically don't sell ny tinme. | consult rarely.
By consulting, | mean selling nmy time, charging sonething
hourly. | try to do that when there's a bigger cause that

| believe in, that | think is inportant for our industry.
So sone exanples of consulting contracts would be

on -- on quota in California, | believe it was 2019.

| DFA, m |k pricing nodernization, | think it was 2020 or

2021. | worked with Edge since 2021. They, you know, we

agree on the direction of our industry. | strongly

support their ethos and the way they approach these

matters, you know, so we are kindred souls, if you wll,
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on these matters. And that's why it's easy for ne to --
to engage in a consulting agreenent with them w t hout
havi ng to conprom se ny val ues.

Q Ckay. And then do you have other work that you do
in facilitating the sale or purchase of risk managenent
tools that derive revenue for you and your entities?

A Yes.

(Court Reporter clarification.)
BY Ms. HANCOCK:

Q So three main buckets: You have a governnent
projects -- the government contracts or prograns; you have
hourly services that you have advice and counseling on;
and then al so through the sale of your own facilitation of
ri sk managenent tools?

A. That woul d be a sufficiently accurate
sinplification for the purpose of this cross-exam nation.

Q O her than those three buckets, are there any
ot her ways in which you derive revenue fromthe
facilitation, advice, or utilization of risk nmanagenent
t ool s?

A Let's see. Sonetines people like nme to speak at
conferences because ny nanme is known, so maybe that's a
way. But, you know, again, | try not to do too nmany of
t hose events.

Q Ckay. Speaki ng engagenents m ght be an option as

wel |l . Anything el se?
A | think we covered it. If | think of anything
el se, | can follow up.
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Q It's fair you are entrepreneurial .

A. | try to be.

Q Ckay. Do you -- you nentioned creating
proprietary software prograns.

Do you devel op your own software program from
whi ch you derive any kind of licensing or revenue sources?

A Yes.

Q Ckay. So that woul d be anot her bucket as well.

A. Well, | thought that was the facilitation bucket.
You know, because we separated tinme-based i ncone and
non-ti me-based incone. So that's why | said that for the
pur pose of cross-exam nation seens |ike an accurate enough
speci fication.

Q Ckay. So then licensing and the sal e of
subscription to those software prograns?

A. Ms. Hancock, take a |l ook at nmy eye bags. | work a
| ot.

Q Ckay. Al right. |Is that a "yes"?

A. Yes. That was a yes.

Q | just want to make sure our record is clear

Ckay. So is it fair to say that you conpete with
Ms. Dorland in some of these buckets?

A No.

Q You don't?

A No. | don't even know what she does, actually.
But, you know, I'mnot famliar with her work. | didn't
nmean that in any -- I'"'mnot famliar in detail with her

work. | believe that she does retainer-style advisory
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services with dairy producers. | don't do those. |
bel i eve that she does retainer-style advisory services
with participants in the dairy supply chain, |ike
processors. Again, | try to reserve charging for ny tine
only for "God and country" causes. You know, and so |
don't see her as conpetitor.

One area where | understand we m ght have been
conpetitors is that she was providing sone data services
to peopl e where she would manual |y collect data from
mul ti ple sources, and fromwhat | understood from sone of
my clients, they used to use her services for getting, for
| ack of the better word, everything they need in one Excel
spreadsheet. And then one of the earliest product |ines
that | created was to automate all of that, so --

Q That's part of |icensing and software services
t hat you provi de?
A. Yes. That preceded Dairy Revenue Protection.
Q Ckay. And so in that regard you did conplete with
Ms. Dorl and?
A. From what | understand fromny clients, but I
never really considered her ny conpetition.
Q Ckay. And on behalf of the group, the dairy
mar ket s and policy group that you belong to, did you

attend a conference in Portland in 2015 and present at

the -- an overview of the dairy swaps market?
A. What did | say there? Fromyour question, | would
infer that | have. But | -- it's been a long tine. So

maybe we can | ook it up.
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Dairy Margin R sk Managenent, the Bl ack Swan

Approach. | was there.
Q You will have to speak into the m crophone.
A. | did present -- the title of ny presentation was

"Dairy Margin Ri sk Managenent, the Bl ack Swan Approach."

Q Ckay. |Is that at a conference in Portland in
20157
A The bi ggest |augh | ever got was for a joke that |

presented there. Like, if the technol ogy people can put
ny | aptop back on for a second.

Q | did nake a promse | would finish under an hour
but you are really nmaking it rough.

A. Wel |, you know, quiz nme about ny finances, | can
do a cheesy joke at |east.

Q That's fair

A Yes. This is the joke | did at Portland. You all
heard about TED, Technol ogy Entertai nnent and Design, |
believe. W were at a dairy neeting so | thought that the
appropriate abbreviation could be Dairy Econom c Anal ysis
Di scussions or -- dairy econom sts are not known for a
great sense of hunor.

Q Do you renmenber presenting on a panel with
Ms. Dorland at that conference?

A. | honestly don't. It's been a long tine. | wll
not contest that information.

Q Do you renmenber presenting on a panel with
Ms. Dorl and, ever?

A. Ms. Hancock, the way | work, | only retain
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short-term nmenory about things | need to do. Everything
else | file sonewhere. So | -- that also hel ps ne forget

transgressions against nme, so it's a better way to
function. So | don't nmean to prevaricate, but | do see
fromthe agenda there that | was either on the panel or
maybe have hel ped noderate a panel in which Ms. Sara

Dorl and -- which Ms. Dorland was a partici pant.

Q And then it |ooks |like M. Paul Peterson fromthe

University of Illinois presented at that conference as
wel | .

Do you recall his presentation?

A. Yes, | do.

Q And -- I'msorry?

A | do. Yes.

Q Ckay. And let's see how best to get through this.

Wiy don't we -- can sonebody grab 275? Thank you.

THE COURT: | promise to give this back. 1'm
| ooking at a copy of it.
BY Ms. HANCOCK:

2023

Q And M. Peterson -- or, I'msorry, I'mgoing to go

to -- Mke Browmn had his Exhibit 275, and attached as
Exhibit Bto his testinony is an article that you wote
with M. Gould.

Do you recall this -- M. Brown discussing this
article that you wote called "Fluid Ml k: A Better
Hedge" ?

A So can we go frompoint Ato point D?

| think what you were going with this is that
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M. Peterson presented there are about 4 billion pounds in
Class | swaps in 2015 when he presented this, and either |
have cited himor | have referred that sone peopl e have
used swaps.

Ms. Hancock, we ship 400plus billion pounds of

Class | mlk annually here. So even if it's 4 billion
pounds -- and | mght have |ooked -- that's still 10% of
Cass | mlk. You know, so that's -- you know, that is
a -- you know, would suggest that sonething was happeni ng
there, but the amount is not large at all, you know.

Q You m ght be goi ng somewhere where | haven't even

gone yet, so can we back up?

A Sur e.

Q Because you know this so well that it's easy for
you to kind of get all the way fromA to Z, and naybe even
farther than where | was going. So help nme understand
what you just said.

A. Sure. So fromyour line of inquiry, | inferred
that you were about to make a point that there's evidence
that | have relied upon previously in ny professional life
that would confirmthe statenent made by your expert
w tness that there was an active OIC market for O ass |
prior to the change in the Cass | reformin 2019.

Wuld that be a fair summary?

Q | nmean, would that be your testinony?

A Wel | done. Having seen this evidence now, | would
not contest that.

Q Ckay. And so what you are tal king about is the

TALTY COURT REPORTERS, INC. 6516
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2015 presentation that you went to in which M. Peterson
presented on swaps that were happening at that tine
peri od?

A So | cannot vouch for M. Peterson's nunbers. |
can only confirmthat | have seen his presentation.

Q Ckay. So is that a "yes"?

A. A "yes" to which question?

Q Yeah, I'mjust trying to make sure | understand
what you were sayi ng.

You are tal ki ng about when you said that you had
seen sone data that was presented about sone swaps that
had occurred at that presentation, you are tal king about
the presentation that M. Peterson provided at that sane
conf erence?

A Yes.

Q And that was the conference that you attended?

A. Hel ped co-organi ze, yes.

Q Ckay. So you hel ped co-organi ze that conference
as part of your role in the group with dairy markets and
policy?

A Yes.

Q And so you hel ped coordinate M. Peterson to

present at that conference?

A. |"mnot sure if | was in charge of M. Peterson's

presentation, but certainly would be involved overall in
t he organi zati on of the conference.
Q And where you thought | was going was that

M. Peterson presented sone testinony that showed that

r TALTY COURT REPORTERS, INC.
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there actually was an active Cass | market at the tine;
is that right?
A Yes.
MR. ENGLISH: Objection. Characterization of
testi nony.
THE COURT: Well --
MR. ENGLI SH: The National M Ik counsel just

called it testinony. | object to the characterization

2023

calling a statenent at a presentation testinony as opposed

to what this is.

THE COURT: Well, this witness testified as to
what tiny anmount of Cass | mlk was being di scussed.

THE WTNESS: Yep. Mybe | can clear it up

So in his presentation, M. Peterson, M. Paul
Peterson, at the 2015 -- not 2019 -- 2015 workshop in
Portl and, Oregon, did present a table that attenpted to
classify various swaps or OIC contracts, and one of the
categories that he included was Cass | mlk swaps. |
have no reason to assune that M. Peterson was reckless
with collecting that data or classifying that, but from

his presentation, it would not follow that that sol ution

is sufficiently robust to cover a mgjority of the O ass |

sector in the United States.
BY MS. HANCOCK:

Q Fair enough. |'mnot even -- I'mjust trying to
first understand where you thought | was going. 1Isn't

that where this started? Because you were junping ahead

to where you thought | was going, and | just want to nmake

TALTY COURT REPORTERS, INC.
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sure | understand it --

A Sure. Yeah.

Q -- because you might be giving nme nore credit than
what | deserve on this.

So fromM. Peterson's testinony --

THE COURT: Was it testinony?

M5. HANCOCK: |I'msorry. Thank you.
BY Ms. HANCOCK:

Q From M. Peterson's presentation, you said -- you
derived fromthat that there were Class | swaps that were
happeni ng.

And are you |l ooking at his presentation online
ri ght now?

A Yes, | am

Q kay. And so if you were | ooking at his
presentation, that shows you that there were C ass | swaps
t hat were happening at that tine; is that right?

A. Yes. 45 Cass | mlk swaps.

Q And that represents 38 mllion plus hundredwei ght
of the Cass | mlk; is that right?

A There you go. So | did guess correctly where you
were going to go.

Q Ils that a "yes"?

A. Yes. That was a yes.

Q And then it | ooks |like there was only 12.8 mllion
worth -- sorry.

It looks Iike there were only 12.8 mllion

hundr edwei ght worth of Class |l swaps that occurred in
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that sanme tinme period; is that right?

A. That woul d be what M. Peterson has presented
t here.

Q So nore than three times the Cass | mlk at the
time was bei ng exchanged in swaps.

A So that is correct. But we should be careful what
conclusions we draw fromthere. Because there is
presunmably |l ess of a need for Class Il swap if it is
corresponding closer to a market-traded contract. So --
so, Yyes.

But the nunbers are 12 mllion and change
hundr edwei ghts for Class Il and 38 mllion for Class I.

Q And it's 48 million for Class Ill; is that right?

A Yes.

Q So Cass | and Cass Ill are trading in swaps
al nost about the sane here, pretty close?

A The nunbers are siml ar.

Q Ckay. |If you go ahead on his presentation two
nore slides then.

What are the average nunber of days that those
swaps are open under M. Peterson's testinony?

A Ms. Hancock, is this appropriate? | don't think
t hat anybody el se has this material in front of them other
t han you and 1.

Q Yeah, |I'mjust asking -- you attended. |[|'m asking
what -- if this is information that you were aware of.

You pulled it up on your conputer, right?

A. But this is not coming fromny nenory. |'monly

TALTY COURT REPORTERS, INC. 6520
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able to respond to your questions because |'mreading it
onl i ne.

Q That's okay. |'mgoing to ask you about what you
know, but | got to first lay the foundation of what
informati on we're | ooking at.

MR. ROSENBAUM  Your Honor ?
THE COURT: M. Rosenbaum

MR. ROSENBAUM | think we -- as -- | think we
need to have a copy of what it is she's using. | nean,
we, as other counsel, need to be seeing -- | have never

been in a trial where a witness was cross-exam ned about a
docunent and other counsel didn't have a copy of the
docunment at the same tine.

THE COURT: You know what astounds ne is that he
can go into his conputer and | ocate such a thing, and she
has got a copy, and it goes back to 2015. And | don't

know how rmuch tine we want to spend on it, but --

MR ENGISH | don't either, Your Honor. But
also, thisis -- this is remniscent or different from
what the discussion we had earlier. It's alnpst as if

M. Peterson, who is not here, is being asked to provide
his information for the record. And as Dr. Bozic has
said, he doesn't know whether M. Peterson was right or
not. So we're now tal king about data that doesn't have a
foundation other than the attorney and the witness are
tal king about it as if it does.

So |l -- 1 object to further exam nation on this.

M5. HANCOCK: Well, Your Honor, if | can respond,

TALTY COURT REPORTERS, INC. 6521
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| can nake it sinple. This is their expert who has said
that there is no -- or Edge's own expert that is being

proffered here that has said that there's no O ass |

event in which there was real data that was put in front
of him that is still so accessible to himhe has it
avail able on his conputer, and it's clearly show ng that
there was an active market in Class |I. That they don't
i ke the evidence doesn't nake it objectionable.

THE COURT: M. Rosenbaum

not here testifying for ny client. And in this entire
proceedi ng, every tinme there's an exhibit being used to
exan ne a W tness, copies are given to everyone in the
audi ence, and that's so we can all ask our own questi ons.
THE COURT: Let nme interject there. | find that

cross-exam nation very often does not involve having a

for distribution. Now, it can be nade avail able. But |

think very often if you are either inviting his

was happening earlier, either way, those questions are
proper, | think.
MR, ROSENBAUM  Your Honor, he's certainly

entitled to be asked questions about things he renenbers,

recol l ection or suggesting that perhaps he m sstated what

mar ket under the higher-of, and he is a co-organi zer of an

MR. ROSENBAUM | nean, I'll let M. English speak
to his own objection.

But nmy objectionis -- is different. It is that
he's not ny wi tness, nunber one. Dr. Bozic does not -- is

copy of the docunent used to inpeach the w tness avail able

r TALTY COURT REPORTERS, INC.
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things that he did. But |'ve never been in a proceedi ng,
trial or otherw se, where a wtness -- that | can think
of, where a witness has been presented with a docunent and
asked questions about it, where that docunment was not

avail able to the other counsel participating in that

pr oceedi ng.

And | do object. | nean, | do object to that
bei ng done here. |If this is going to be -- | nean, |
have -- during this hearing, | have a nunber of tines

confronted wi tnesses with docunents that had not
previ ously been nmade avail able, but | handed out copies to
everyone sinultaneously. And | think that's the proper
procedure here for everybody el se as well.

THE COURT: Thank you.

MR. ENGLI SH:  Your Honor, | -- 1 joinin
M . Rosenbaum s objection, but |I think that there's a nore
basi ¢ probl em

Even if the docunent were avail abl e, what
Ms. Hancock says is that because M. Bozic was a
co-organi zer of a program sort of |ike USDA hosting a
hearing, and a person showed up to say X, that sonmehow
USDA shoul d be charged with information, or Dr. Bozic.

But Dr. Bozic was not the speaker. |[If the
guestions were, weren't you at this conference? Yes. And
didn't you say at this conference, Y? That is different.

What the questions are, did you co-organi ze a

progran? Yes. D d a wtness -- did sonebody who is not a
witness -- I'msorry -- did a presenter say Y? That is
TALTY COURT REPORTERS, INC. 6523
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not relevant. There's no foundation. There's no way of
cross-examning M. Peterson to find out whether it was
true or not. The nunbers, for all we know, he had a
deci mal place wong and we don't know.

So | think that the problemwth the exam nation
is that M. Bozic wasn't the one who said it. Utimte
hearsay. Watever M. Peterson said in 2015 is hearsay
and it should not be adm ssible, and I object to the |ine
of questi oni ng.

MR, SJOSTROM  Yeah. And, Your Honor, we went

down this road. | think Dr. Bozic was intending to be
nice. | mght advise himto just shut his I aptop and
answer the questions. | think that would solve a | ot of

I ssues here.

And | -- you know, if we hadn't had the earlier
di scussion, | think we m ght have found a different
answer, but the earlier discussion was pretty clear that
this is hearsay and not admi ssi bl e.

So he can ask what he's renmenbered, but not
necessarily go back and read a docunent that could have
been pl aced there after the conference, before the
conference, during the conference. W don't know when it
was presented. Thank you.

THE COURT: So there's a lot of controversy here
on whet her risk nmanagenent strategies are avail abl e,
effective, and being used for things like CQass | mlk or
ot her types of comodities. And ny understanding is that

Dr. Bozic has a different view of that than --

TALTY COURT REPORTERS, INC.
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Ms. Dorland is it? Do | have your nane correctly?

M5. HANCOCK: She's not here. This is another
lady. But it is M. Dorland.

THE COURT: She was sitting over there, right?

M5. HANCOCK: She was sitting there, Your Honor.

THE COURT: Yeah. And it's Dorland?

M5. HANCOCK: Dorl and.

THE COURT: So | think this examnation is
entirely proper.

But | agree wwth M. Rosenbaumthat it would be
nice if there are copies available for others. But | also
agree that Dr. Bozic, although he can call it up on his
conputer, he may not be totally famliar with it. Now
he's reading it.

So cl ose your |aptop about that. | nean, just --
| don't nean you can't | ook at your |aptop. But go out of
t hat .

And you may continue to exam ne himon his
awar eness of that kind of information back in 2015.

M5. HANCOCK: And just so we're clear, | nean,
this is an expert that's been qualified in risk managenent
and know edge of the industry as a whole | think has
al ready been put at issue. But not only that, he's a
co-organi zer of the event and attended the event. And so
that he has it available to himon his conputer, | do
think is relevant, and | do think he should be entitled to
| ook at it.

| don't believe that we have to put every docunent

TALTY COURT REPORTERS, INC. 6525
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into the record. | -- | have already |odged ny objections

or nmy summary about them | don't think the underlying
docunents thensel ves are what we're admtting here. |

t hi nk the purpose here is just Dr. Bozic's know edge and

experience wth there being a risk managenent tool or OTC

mar ket avail able for Class | when he's testified that
there isn't.

THE WTNESS: If | can just correct the | ast
st at enent ?

THE COURT: You -- you may. Having heard that
statenment, you may now state --

THE WTNESS: MW -- ny -- | believe | was nore
careful with words when | was presenting earlier today.
believe ny -- or the intent of ny words was that to the
extent that the market may have existed or to the extent
that Ms. Dorland did successfully place sone hedges
t hrough an OTC market for sonme of his clients, that
experi ence woul d not be generalizable sufficiently to
provi de a robust solution for the entire Class | sector
who does want to hedge.

BY Ms. HANCOCK:

Q Yeah. And we were going to get to that part of
t he conversation. | don't need you to admt the
underlying evidence. | just want to know what you
under stand and what you know about the market.

A. So what | will add about the swaps data is that
even t hough Dodd-Frank increased the reporting

obligations. The repositories that contain that data are

TALTY COURT REPORTERS, INC.
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not clean enough that | ever wanted to use themin ny
analysis. The data is -- doesn't have clear
categorizations. It -- it is just -- it was never clear
to me that the data possesses sufficient legitinmacy that |
woul d draw broad policy conclusions from or analysis.

Now, that said, you know, | would personally |ove
to hear from M. Peterson hinself. You know, he did
prefer that -- he did produce that data, not ne.

Q Ckay. And the data that he presented al so said
t hat on average those Class | swaps were | ess than four
months; is that right?

A. My laptop is closed. | do not recall

Q Ckay. Does that sound about right for swaps based
on your experience w th hedgi ng?

A. | would need to look into it. I'msorry that I
have to clamup, but | don't have ny | aptop anynore.

Q That' s okay.

You don't -- would having your |aptop available to
you be of assistance?

A. Potentially, yes.

M5. HANCOCK: Ckay. | would ask that he be able
to use his laptop as other w tnesses have been able to use
t hem

THE COURT: Understanding that you are not the
aut hor of what you are going to | ook at, go ahead and | ook
at it.

THE W TNESS: M. Hancock, would you kindly repeat

t he question?
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he denoted as Cass | swaps have an average tenure or
duration of 116 days, which would roughly correspond to
four nont hs.

Q Ckay. Just under four nonths?

A Yes.

Q And you just had nentioned Dodd-Frank Act and its
enact nent and having an effect on the use of risk
managenent tool s.

"' mwondering if you could just give us a quick
under st andi ng of why that affected the use of risk
managenent tools or how it affected it.

A. | don't think that | have sufficient expertise
to -- to, you know, have ny opinion be treated as an

expert witness on that particular issue and the specific

i npact on -- of regulation on the risk managenent
practices.
Q Is it fair to say that Dodd-Frank el evated the

reporting tools with which people who utilize risk
managenent tools had to report?

A. Yes, that is fair to say.

Q And it created nore of a | egal structure and |ens
t hrough which those ri sk managenent tools were eval uated?

A. | woul d not contest that.

TALTY COURT REPORTERS, INC.
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Q Sure. On average, Class | swaps extend for |ess
t han four nonths?
A. So what | can report is that M. Peterson in one
of his, unfortunately, unnunbered slides, |isted that what
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Q Ckay. And in M. Brown's Exhibit 275 attached B
there, the article that you wote, you were tal king about
t he hedging prograns for Class |I; is that right?

A Yes. That's correct.

Q And earlier you had told ne, when you were kind of
forecasting where you believed | was going, | think you
nment i oned somet hi ng about 40 billion pounds of mlKk.

Do you renenber that?

A Yes.

Q How did that play into where you believed |I was
going in ny |ine of questions?

A. Well, why don't you just pursue your |ine of

inquiry here so that |I'mnot the one designing your

st rat egy.

Q That's okay. |'mjust trying to understand where
you t hought I was going with it.

A. Wll, sothe -- if we are so -- let's put it this
way. |f you have a high, very high profit nmargin on your

G ass | product, then you can afford to buy a C ass |
swap. The lower your profit margin is, the nore cost
prohi bitive those swaps would be. So to the extent that
there was sone activity in the swap market prior to 2019,
t hose would be -- that would be used by those that provide
truly high profit margin dass | products. That woul d be
nmy opi ni on.

So fromthe existence -- to the extent that one
did exist, but fromthe existence of a Cass | swap narket

prior to 2019, we can infer only so nmuch about the ability
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of a wi de nunber, or large a nunber, or a majority of
Class | handlers to successfully manage their risk if we
were to return to higher-of.

Wul d the grocers that have little or negative

risks? No. Wuld HTST manufacturers who sell to
institutional channels be able to use swaps? | highly
doubt it. Wuld manufacturers -- | don't know what the
profit margins are for Fairlife or sonme val ue-added

products, but I would anticipate that if they had to

t hey put any serious capital expenditures in the sector
further.

Does that hel p?

Q | believe so.

And now we know, under Dodd- Frank, those ki nd of
swaps woul d be reported on the market and we woul d have
visibility into the nunbers; is that right?

A To sonme extent we would. W would not have --
there is a -- there is a difference between having
conpl ete opacity versus sone visibility versus the
detail ed day-to-day reporting that we get from CVE and
weekly reporting that we get through the Conm tnent of
Traders report published by CFTC.

The CMVE still provides m nute-by-mnute,

to news. You could see, for exanple, in 2020 when the

profit margins be able to use swaps to nmanage their input

expend a bigger part of their profit margin on OICs, that

second- by-second price discovery. It reacts very quickly

their parent conpanies would think twice and thrice before

r TALTY COURT REPORTERS, INC.
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federal adm nistration was about to rel ease sone news
about the Farmers to Famlies Food Box Program extension,
etcetera, you could see a few hours before they would
formal |y announce it, the news started | eaking and the
mar kets started reacting. So you don't get that sort of

realtinme price discovery with OIC nmarkets ever

Q And even under Dodd- Frank, you are saying we still

woul dn't have that visibility and price discovery?
A. Not hi ng that matches what we get from CME

2023

Q Ckay. So you woul d have sone, just not as nuch as

you woul d get from CME?
A. Yes, that's correct.
Q And then CVE woul d obviously still have sone

opportunities if they wanted to create their own C ass |

mar ket now that there is a nmuch larger anmount of liquidity

that woul d be available; is that right?

A. Yes, that is right. So if | can add to ny answer.

What CME typically does is they | ook at the size of the
OrC market, and when the OTC -- or the swap nmarket. And
when the swap nmarket rises to a level that they consider
substantial, then they create a publicly-traded contract
on the exchange. Fromthe fact that they did not ever
introduce a Class | contract, one can infer that they
woul d -- that they have considered such an OIC market to
be a ni che market.
Q Ckay. And when we're tal king about OTC, that's

over -t he-counter.

That's what it stands for?

TALTY COURT REPORTERS, INC.
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A Yes.
Q And that's nore of a custom zable product, |ike a

negoti ated contract, essentially?

A Yes.

Q | nstead of just a ready-nmde contract, |ike a
Cass Il future contract?

A. That's correct.

Q Ckay. And the benefit of having the negoti ated
contract is that you could nmake it be whatever you want it
to be with a buyer and a seller on either side?

A. It's sort of |ike building a custom house. You
can nake it to be anything you want it to be, but the nore
you custom ze, the higher the price tag.

Q Ckay. And so you can have a very basic product
that woul d be the | east expensive OIC product, or a very
cust om zed product that would be a very expensive one?

A. Yeah. That's fair to say.

Q And the nore kind of activity, the nore there is
an ability to have kind of a basic or a system zed
contract that would be in the |ower end of the cost nodel ?

A What you woul d al so need is to have sufficient
hedgi ng interests on both sides. So one of the reasons
why CVE works very well is that you have dairy producers
selling Cass Ill futures, cheese buyers buyi ng cheese
futures, and then dry whey and butter. And then the
arbitragers matchmaki ng those two markets through the
formula that ties those four markets together.

So one of the -- one of ny early testinonies in
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this hearing on the delay of certain proposals is ny
rat her | arge concern about the breakdown of that
non-arbitrage rel ati onship between the class markets --
mlk futures and the commodity futures.

In the context of OIC, in the context of offering
a Class | contract, there's a big question of who would be

on the other side of such an OTC contract. How woul d an

OrC provider unpack, if you wll, a dass | swap, and
t hen, you know, nove it to -- you know, offset that risk
by taking sone other position on CVE or -- or w th another

swap with sone other counterpart.

Q Ckay. And | want to go to page 2 of your 2019
article, which is Exhibit 275, Attachnent B, |ike boy, and
there you have a bullet point at the top of the page
t here.

A. Ms. Hancock, could you pl ease show ne that page?

"' mnot sure the nunbers are conveniently placed.

Q M ne says -- I'msorry, 3 of 12. Did | say 2?

A. The first sentence starts with "bal ance processor
desire?"

Q Yes.

A Ckay.

Q And you said that there is, in that sentence, a
desire -- or you want to bal ance a "processor desire for
better price risk hedging with cooperative and dairy
producer desire to maintain the integrity of the Federal
M Ik Marketing Orders.™

| "' mwondering if you could explain what you neant
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by "the integrity of the Federal M|k Marketing Orders."
And this is why it changed from average -- or from
hi gher-of to average-of. That's the section we're in.

A. So first please understand it's been four years
since this article. | don't know what | thought at the
time. | can try to do ny best reading of it now on the
fly here.

But it -- in general, you know, the Federal Mk
Mar keting Orders would have integrity if there are sone
shared benefits of Cass | sales anong all producers in a
certai n geography, even if their mlk did not directly go
towards Cass | processing. That's one of the deep
principles of Federal Orders, that even if my mlk didn't
end up in a Kenmp's bottle, if I'"'min Mnnesota, |I'm going
to benefit. 1'mgoing to do better if Kenp's does better.
So that's one of the, you know, pillars of integrity.

The other would be that the systemis not -- to
the extent it can be helped, is not designed in such way
t o encourage opportunistic -- frequent opportunistic
pool i ng/ depool i ng, because that does conplicate producer
ri sk managenent in a |lot of circunstances.

And let's see what el se would be there. One,
there's a lot of talk about Make Al l owances in the context
of mnimumprices. | interpret themdifferently.
believe that one thing that adds integrity of Federal
Orders is that if the commpdity value of mlk is seen as a
fair price to producers. So that necessarily won't be

i npacted by the Class | reformdeal, but a broader
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princi pal that market power of buyers of mlk, or buyers
of dairy products, should be curtailed through the
regul ati on, which we know is a Federal M Ik Marketing
O ders.
Q Ckay. So were you referring to --

THE COURT: Could | interrupt just a nonent? 1|'d
like Dr. Bozic to | ook at the previous page. Could you
just read out loud that introduction to those bull et
points by reading this |ast heading and those two |i nes.

THE W TNESS: Sure.

"The industry desired to nore effectively, and
sinply, manage Class | price risk using existing futures
contracts. The stated industry objectives for the price
change were as follows.”™ And then there's a footnote 4.

| wonder if that footnote was addressed nmaybe in the --

2023

yes. Inthe -- so | think -- | believe we were just nmaybe

citing the National MIk/IDFA Dairy R sk Managenent
Agreenent. | see that a footnote 4 is a URL |ink.
BY MS. HANCOCK:
Q Yeah, it's a URL link to | DFA's website?
A Yes.
Q Ckay. And so --
THE COURT: So it's not your bullet point?
THE WTNESS: So nmaybe that's why | had a hard
time recalling what | thought about it. | didn't think
anything. | was just citing.
BY MS. HANCOCK:
Q Well, and it's your bullet point to the extent
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that it's your synopsis of why the nove from higher-of to
average-of; is that right?
A. s that URL still active? Can | use ny | aptop?

THE COURT: He says "the stated industry
obj ection.”

MR. ROSENBAUM  Your Honor, | object. That is
word for word -- that's the IDFA/National M1k listing of
advantages. It has nothing -- he's quoting from our
docunent .

M5. HANCOCK: That's what redirect is for, if you
want to ask himthat question.

THE COURT: No. No. You asked him why were you.

MR. ROSENBAUM He's quoting --

M5. HANCOCK: Well, it's his article, so --
MR. ROSENBAUM He's quoting your client.
M5. HANCOCK: Okay. | nean, that's what -- if you

need to clear up --

MR. ROSENBAUM And ny client.

M5. HANCOCK: |If he needs to clear it up, Your
Honor --

THE COURT: No, no.

M5. HANCOCK: -- | think that that's what redirect
is for.

THE COURT: Well, we listened to himexplain why
he wote that bullet point. W need to know that he
didn't wite that bullet point.

M5. HANCOCK: Well, | don't know that he did. |

haven't seen that it's a direct quote fromthe other.
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It's not in quotation marks. It's in his article.

THE COURT: Ckay. W need a break.

THE WTNESS: M. Hancock, on the previous page
there is a footnote 4 there. D d you not see that
footnote 47

M5. HANCOCK: | did. | --

THE COURT: Stop. Stop. Stop. Stop. W are
going to take -- oh, ny goodness. |It's already 4:15.

W're going to take ten mnutes. Please be back
and ready to go at 4:25.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 4: 30.

Ms. Hancock, | don't object to your getting the
information fromDr. Bozic about these issues. | just
want himto know that he's not the one that wote them

MS. HANCOCK: That's fair, Your Honor. | wasn't
trying to mslead him and | didn't -- there weren't
guotations around it. | didn't realize that it was a
direct quotation. | was honestly just trying to
understand what it neant.

So it's fair to say that, to clarify, if it's not
his words, then he can give ne his interpretation of it
based on including it in the article.

THE COURT: | agree.

THE WTNESS: |If | can just clarify. | produced
so many words over years that | can't imediately tel

whet her sonet hing are ny words or not.
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And we followed CME formatting guidelines. They
required us to use footnotes instead of quotations, so we
put the footnote 4 on the previous page and then |isted
this. So...

BY MS. HANCOCK:

Q Ckay.

A. Did not nean to plagiari ze.

Q No, that's okay. It was probably just good for a
reset. Good time for a break. Ckay.

Let's look at the -- let's see, fifth bullet point
down. It says, "Help processors to nmanage price risk for
dai ry beverage ingredients."

Did you understand that one of the reasons of the
change fromthe higher-of to the average-of was to help
processors engage in risk nmanagenent tools?

A Yes.

Q And that would be for the processors utilizing
ri sk managenent for thensel ves.

A. What do you nean by "thenselves"? As opposed to
what ?

Q As opposed to their custoners.

A That coul d nmean many things, but, yes, to manage
i nput costs, yes.

Q Ckay. And that could nean that the processors
utilize risk managenent tools for the purchase of mlk or
for the sale of mlk.

A. Yes. They -- they would only be managi ng the sale
of mlk if the method at which they are pricing mlk is
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different, or if the correlation between what they have to
pay for mlk and what they charge for beverage products is
| ow enough that they would have to realign that by
offering a different pricing structure to their buyers.

Q Ckay. And then the next bullet point bel ow that
is to help the dairy producers effectively hedge their
a ass |

Did you understand that another purpose of the
change from hi gher-of to average-of was to allow producers
to use risk managenent tool s?

A. | understand that was |listed on the agreenent
bet ween National M1k and | DFA.

Q Ckay. And at the tinme, you note in this article,
that in 2018, just 26 mllion pounds of the 44 billion
pounds of packaged m |k products were being hedged on the
OrC nar ket ?

A. That is an information source froman OTC report
published at that time by Rice Dairy, which is now
Ever. Ag. And like Dr. Peterson, OIC, Rice Dairy at the
time relied on publicly avail able swap repositories to
conpil e their reports.

Q Ckay. So that's before nmaybe we have the sane

visibility into all of the trading that's actually being

done on -- for risk managenent tool s?
A. | -- I"mnot sure | understand. And if | do
understand, |I'mnot sure | agree. They have so -- the --
let me -- again, let ne find that statenent.
Q It's at the bottom of that same page.
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A. Yep. |'mlooking at a web version. It doesn't
have pages.

In 2018. 2018 woul d have been after Dodd-Frank
was put in effect, so any visibility that was available to
Dr. Peterson for his presentation presented in 2015 would
have been also the visibility available to Rice Dairy as
they were preparing these reports that were cited here.

Q Ckay. And then if we nove forward in your
presentation -- or this article on page 6, it has a graph
at the top of it.

A The red and bl ue?

Q Yeah.

A Yes.

Q The | ast paragraph on that page states that:
"Wth the new forrmula in place, nore dairy farners are
likely to better understand and hedge their m |k revenue
risk associated with Class | prices, especially in the
Sout heastern United States."

Do you see that?

THE COURT: | have a -- | see a red and bl ue
graph, and | don't find that. | mght not be on the right
page.

THE WTNESS: It's three pages down in the printed
copy.

M5. HANCOCK: Three paragraphs down.

THE WTNESS: WII| farners hedge their d ass
m | k exposure? Yes, | do see that now

BY Ms. HANCOCK

TALTY COURT REPORTERS, INC. 6540
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 02, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. |I'mjust wondering if you could help ne
under stand how you bel i eve the change to average-of would
hel p nore dairy farners understand and hedge their risk?

A It would be nost -- it would be nore
straightforward to explain it to dairy farnmers in the
Sout hwestern United States, that if all they do in their
order is Cass |, then in order to manage their risk, they
woul d need to sell 50%of Class Ill futures, 50% C ass |V
futures, or they can use sone of the governnent prograns
to achieve essentially the sane.

Q Ckay. So are you saying that at this tine that
you wote this -- is this |anguage yours?

A | believe so. Mne and Matt Gould. Renenber,
this is a co-authored article, and anything that we did
wong, Matt did it. Just kidding of course.

Q And so you are saying that noving to the
average-of would allow the dairy farmers to hedge their
Class | mlk sales by utilizing futures on Cass IIl and
G ass |V?

A. And notice that the phrase is "better understand”
not necessarily "better execute," but better understand.
It's sinpler to understand. W did not make a clai mthat
t he higher-of was in sonme way di sadvantagi ng dairy
farnmers.

Q Ckay. But it does say, it would -- "with the new
formula in place, nore dairy farners are likely to better
under stand and hedge. "

Right? So you are saying that they would al so be
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able to actually utilize dass IIl --

A Yes.

Q -- and Cass | V?

A Yes. But there's -- the word "better" extends the
word "understand." Doesn't extend the word "hedge."

Q Ckay. So it wouldn't allow dairy farners to

better hedge, but it would allow themto better
under st and?

A. And once they better understand, they wll hedge.
That was the idea.

Q Ckay. And then if we flip the page -- or for ne
it is aflip, maybe others it's a scroll. On the next
page you provide sone exanpl es about how to choose the
right futures contracts.

Do you see that header?
A Yes. Choosing the right contract nonth, choosing

the right futures contract.

Q And so you say if you are under the average- of,
now you woul d have to use -- you would have to buy half of
the futures in Cass Ill and half in Cass IV to get to

t hat average-of ?
A That's correct.
Q And then in addition to that, you may have sone
ot her products that you will have to buy in order to
conpl ete that as wel|?
A W were trying to be exhaustive in our analysis to
the extent practical.
Q Yeah.
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A

Q
A

But is that correct?
Yes.
Ckay. And --

| nmean, if you have butterfat that is not 3.5,

then | assune that's what we were referring to. Yes.

There's
the foll

Q

of mlKk;

I S hedgi

Class |1

a nunber of butter futures contracts. So, yes, on

oW ng page.

And one contract for Class Il is 200,000 pounds
is that right?

200, 000 pounds of mlk, yes.

And one contract for Class IV is 200,000 pounds of

That's correct.
And then you give two exanples here, one of them
ng skimmlk price exposure with equal anounts of

| and IV futures, and then hedging the remaining

net mlk fat exposure with an appropriate nunber of butter

f ut ures.

A
Q

That's what you were just referencing, right?
Yes.

And so you'd have to buy -- if you were going to

hedge your Cass | mlk, you would have to buy at | east

one Cass Ill futures contract, one Cass |V futures

contract, and then whatever the net anpunt of the butter

futures
A.
Q
A.

was as wel | ?
And you can see now why we had to build DRP
Is that a "yes"?

That was nore than a yes. It -- |I'mconfirmng
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that you are readi ng the paper, the page correctly.

But | amfollowi ng up on that that the execution
here requires a certain size, which was one of the
reasons, one of the inpetus for creating a nore extensive
of fering through the risk managenent agency, so that
producers who do not have the required size to execute
hedges presented here can al so, you know, execute risk
managenent strategies effectively.

And under Dairy Revenue Protection, there are no
m ni nrum si zes and you can custom ze butterfat.

Q Ckay. So | just want to tal k about the exanpl es
here for a second that you are giving. And you gave an
exanpl e here on how to hedge 10 mllion pounds of mlKk
with 2% butterfat. That's the exanpl e under strategy

nunber one.

A Yes.
Q And if we just fast forward to the concl usion
it's if you want to hedge under the average-of, 10 mllion

pounds of mlk, you would have to have 25 Cass I1|
contracts, 25 Class IV contracts, 4.825 mllion worth of
total pounds of Cass IIl skimmlk hedged, and
4.825 mllion total pounds of Class IV skimm |k hedged;
is that right?

A. You are reading fromthe table titled "Strategyl, "
and that -- that is what the table states.

Q And is that -- but is that the conclusion of if
you were going to do a perfect hedge on that 10 mllion

pounds of mlk, these are the contracts you woul d have to
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enter into in order to have that hedge?

A. | have no reason to doubt what | previously wote.
My -- I"mnot currently fully in that paper, so, you
know -- but, yes. But that -- you can see in there the

hedge is not exactly perfect because you have a anount of
skimm |k remaining of 150,000 pounds.

Q Ckay. And then you have the butter contracts over
there at 9?

A Sure. Yes.

Q And then that's not a perfect hedge either; is
that right?

A. Yes. There's a little bit of mlk fat remaining.

Q Ckay. And that's what Ms. Dorland had tal ked
about, right? That even under average-of, when you are
hedgi ng, one, that the volunes have to be pretty sizeable
in order to nake it work, and there's not really still a
perfect hedge when you have 2% and you have the butterfat
| eft over.

Do you recall her talking about?

A. | do recall her tal king about that.

Q And so do you agree that this is an exanpl e that
illustrates the sane point she was making with respect to
t hat 2% hedge?

A. | believe that they are quite simlar.

Q And when you were tal king about, in this exanple,
hedging 10 mllion pounds of mlk, is that 10 mllion
pounds in a year?

A. No, this would be 10 mllion pounds per nonth.
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This is a contract nonth.

Q Ckay. So this hedge is tal king about sonebody who
has the ability to engage in a buy or sell transaction of
10 mllion pounds a nonth?

A Whi ch would be, if they work 20 days a nonth,
whi ch woul d be an intake of about half a mllion pounds a
day.

Q And so that's quite sizeable for a dairy producer
woul dn't you agree?

A. But | think that we were tal king here about the
dairy processor, not a producer -- or at |east |
understood that Ms. Dorl and was tal ki ng about the
processor end. Let's see. Yeah. Let ne jiggle ny
menory. It's not clear to nme that this is talking froma
producer perspective.

Q Wuld it also elimnate a | ot of processors as

wel | ?
A. |"mnot sure it would. I'mreally not sure it
would -- I'mnot sure what is a typical size of -- what is

a typical daily intake of a Cass | plant. That's a
guestion better answered by M. Brown or soneone in the
processi ng sector.

But 10 mIlion pounds a nonth, which, you know,
translates to, if you are working every day -- nobody --
okay. |If they work five days a week, if they have 20 work
days a nonth, just for sinplicity, that's half a mllion
pounds of intake. Even sone of the -- |I'mnot sure that

that's really very large, to be honest.
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But, again, that may be a question that's better
asked of sone of the other w tnesses.
Q Ckay. Do you -- can you think of a plant that

could handle 10 mIlion pounds of mlk a day?

A A day?

Q Yeah. | nean, a nonth. |[|'msorry, a nonth

A. For exanple, Crystal that was here a few -- was it
| ast week? | would inmagine themto be quite above that
| evel .

Q Ckay. And | renenber the gentleman from Crystal,
he put his pictures of his plant on the screen. They had
t hat done. Was that the one?

A Yeah.

Q And didn't he say, look at that massive plant?

A. Yeah. But | was just trying to be on the safe
side here. 1'mnot suggesting that that is the m ni nrum
size required for 10 mllion. It's mnmy understandi ng that,
you know -- | would, for exanple, just -- my guess is that
even Turner Dairy from Pennsyl vania would -- would, you
know, absorb 10 mIlion pounds a nonth.

Q And in your experience, is nost of the products
t hat are hedged today, ESL?

A. So |l wll admt that, you know, when it cones to
ESL, I"'mhere to learn nore than to testify as an expert.
| believe that the testinonies we have heard over the |ast
two weeks on the ESL space were quite instrunmental for the
record and for the crafting a new policy on this topic.

Here's what | -- Ms. Hancock, here's what |
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believe |I've | earned over the |ast two weeks. That
hedgi ng matters the nost for ESL, for aseptic, and for
HTST that is placed either in foodservice, schools, or
ot her governnment channels, maybe mlitary or prisons,
etcetera. But that hedgi ng does not matter for bottlers
who are shipping to grocery stores.

Now, we can still discuss whether, you know,
Ms. Brown, | believe, said this norning that even
groceries may want to hedge their input, but that's now
the third order of concern. At sone point, the policy
needs to have sone tradeoffs, and we can't nake everybody
exactly, you know, exalted with the result.

Q And did you hear M. Brown say that 75% of the
Class | fluid mlk goes into the grocery store or the
retail outlet?

A. | think his nunber was 70, but | wouldn't trust ny
menory.

Q Do you know what percentage of the Class | mlk is
ESL?

A. So the testinony that had that information well
presented, | believe, was from M. O Keefe, | believe it
was | ast week, so | would refer you to her testinony. |
think it was in double digits, but not very high.

Q You don't know i ndependentl|y?

A. | don't. I'mtrying to be helpful, that's a
prof essi onal hazard. But -- but, yes, | don't have that
i nformati on.

Q Ckay. Al right.
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M5. HANCOCK: That's all | have. Thank you so
much for your tine.

THE W TNESS: Thank you

THE COURT: Thank you, Ms. Hancock.

Now, |'m cognizant that Exhibit 275 is the record
copy and | want to give it back.

Do you have al so a record copy, Dr. Bozic?

THE WTNESS: Yes, | do.

THE COURT: Wbuld you hand those to the
Agricul tural Mrketing Service?

Now, I'mgoing to return to whether we have an
issue with respect to the information that Dr. Bozic found
from2015 in his laptop. | personally see no need for

there to be a transformation of what's in his laptop to a

pi ece of paper for this hearing. | think it was used for
gquestioning the witness. | think that's typi cal
i npeachnment. | think it was fine.

| have been in many situations where nobody gets a
copy of the docunent that was used to inpeach. |It's
between the witness and the | awer asking the questions.
And very often it's done without the rest of the docunent
bei ng presented to anyone else. So that's how | see that.

Does anyone want to request anything further with
regard to what was in Dr. Bozic's | aptop about a
presentation nmade in 20157

THE W TNESS. Your Honor, can | ask a question?

THE COURT: You nay.

THE WTNESS: So |I'm changing ny hat here as
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quasi-legal. There's a paralegal and then a quasi-|egal.
In this hearing we've introduced a new category of
quasi -l egal s, that would be Lucas and | and Dr. Cryan.

So based on the cross-exam nation, is AMS all owed
to use the information contained in M. Peterson's
presentation from 2015 in consideration of their
pol i cymaki ng?

THE COURT: Now, Dr. Peterson is the one who gave
t he presentati on on which you got the informtion about
ri sk managenent ?

THE W TNESS: Yes.

THE COURT: No.

THE W TNESS: Thank you

THE COURT: It was neant to test your own
t esti nony about how nuch ri sk managenent was happeni ng
back in those earlier days, and | think that -- that is
still at issue in this hearing.

THE W TNESS:  Sur e.

THE COURT: But | think what that person wote in
that report that you were |l ooking at is not in evidence
and woul d not be used as evidence for the sanme reasons
that M. Hi Il nentioned. Unless we can question the
author, see if he's changed his ideas since then --

THE W TNESS: Sure.

THE COURT: -- we don't know what to do with that.

THE WTNESS: Well, the part that is -- if | can
just follow up, Your Honor. The part that is in evidence,

t hat woul d be somewhat simlar to -- to M. Peterson's
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presentation, is the paragraph that Ms. Hancock brought up
in the article that | co-authored with M. Mtt Goul d,
that's the Exhibit 275, where we do report that in 2018
just 26 mllion pounds out of the 44 billion pounds of
packaged m | k produced were hedged using OTC Class | mlk
contracts.

So that part is in evidence, correct?

THE COURT: Well, and what source did you give for
t hat information?

THE WTNESS: In ny paper wwth M. Gould we cited
the OTC report published by Rice Dairy.

THE COURT: Yes, that is in evidence.

THE WTNESS: Thank you very nuch.

THE COURT: Al right. Let's see. Rather than
have anot her person cross-examne this witness, | would
like to tal k about what we're doing the rest of today and
what we think we're doing tonorrow.

So | would ask preferences. Does anyone have a
Wi tness that nust testify tonorrow?

M5. HANCOCK: | don't know that | have one that
has to testify, but we have Cal vin Covington ready to go,
and | believe Lucas Sjostrom

M5. TAYLOR. Yes. So on ny list is to finish the
cross-exam nation of Dr. Bozic. Then Lucas Sjostromstill
needs to go on the topic. And Dr. Cryan for American Farm

Bureau Federation is here to testify. That would be first

order of business tonorrow. At that point, | believe we
will conclude this topic.
TALTY COURT REPORTERS, INC. 6551
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Ch, is Cal here to testify on this topic?

M5. HANCOCK:  Yeah.

M5. TAYLOR: And then M. Covington as a rebuttal
wi tness -- and M. Covington?

And then that apparently will conclude this topic.
So we may or may not get that all done tonorrow.

DR BZIC. Didyou nention Dr. Cryan?

MS. TAYLOR  Yes.

THE COURT: So while we're kind of thinking about
all that, I would Iike M. Covington to describe his

departure fromthis hearing |last Friday and his arrival

back today.
W're still on the record. |It's just illustrative
of disorderly -- did you drive?

Ch, first, state who you are.

MR, COVI NGTON: Cal vin Covi ngton representing
Sout heast M | k.

THE COURT: Did you drive away from here?

MR COVINGTON: No, ma'am \When | left here |ast
week, | was given perm ssion by all these people here that
| woul d probably not be on the stand on Friday, so | flew
back home to North Carolina.

THE COURT: GCh, you got to fly one way?

MR, COVI NGTON:  Yes, ma'am

THE COURT: And then when you were told, "On,
we're in business, cone back," what happened?

MR, COVI NGTON: Then -- then | got back in ny

truck on Sunday and drove up here yesterday.
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THE COURT: From North Carolina?

MR, COVI NGTON:  Yes, nmm'am

THE COURT: Do you know how many m | es or hours
you covered?

MR, COVI NGTON: Yes, ma'am |It's about 550 m | es,
and counting tinme | stopped was about nine hours.

THE COURT: You were here ready to go in case we
needed you.

MR. COVI NGTON: Yes, mm'am because that's what |
was told to do.

THE COURT: | don't know how many stories |ike
this there are --

M5. TAYLOR. A lot.

THE COURT: -- but we have got a lot of them And
| really appreciate the efforts everyone has nade. Thank
you.

MR, COVI NGTON:  Yes, nm'am

THE COURT: Al right. 1Is there anything el se
t hat soneone wants to put on record before we close for
t he day?

M5. TAYLOR | have a few nore things, Your Honor.

THE COURT: OCh, yes.

M5. TAYLOR. Ckay. So as we proceed through the
week, a change fromthis norning.

According to our Hearing Notice, we will offer
virtual producer testinony every Friday we're in session,
whi ch neans we will honor that this com ng Friday, because

that is what was in the Hearing Noti ce.
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So tonorrow at noon, the poll wll go up, just
like -- the sane procedure as last week. It will go up.
There will be six producer slots for this Friday. And

when those are filled, the poll wll close.

And producer testinony, then, what | would
advocate for on Friday is we go from8:00 to noon to do
testi mony here, with people physically here in the room
break at noon to 1:00 for lunch, and then do the virtual
testinmony from21:00 to 3:00, and we will still end at
3 o' clock. And if there's extra tinme left over, you know,
we can wap up sonebody as well, if the producers don't
take the full two hours.

THE COURT: So the difference in the way we did it
last time is we're hoping that all six can conplete their
testinmony in two hours?

M5. TAYLOR  Correct.

THE COURT: | get it. Good.

M5. TAYLOR. Then next week, just for everyone's
pl anni ng purposes, we will hold the hearing on Mnday,
Tuesday, and Wednesday, from8:00 to 5:00 all three days.

At that point, we'll need to recess the hearing,
and we will not convene again until the week of
Novenber 27t h.

THE COURT: You |let us have Thanksgiving first?

M5. TAYLOR: Yes, you will have Thanksgi vi ng.

That is the week after Thanksgi vi ng.
And we will reconvene at 1 o' clock on that Mnday

to allow sonme travel to happen Monday norning, instead of

2023
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Thanksgi vi ng weekend. And we wll go that full week.

|f we need a second -- we have this facility for
that week. W do not have this facility after that. So
we wll look to see what we can find. | don't have a
pl ace yet, or God wlling, we m ght be done by then.

THE COURT: So Novenber 27th is a Monday, and
we'll begin at 1:00 p. m

M5. TAYLOR We will begin at 1:00 p. m

So that's kind of the schedul e we have ki nd of
laid out. But there's been -- there's a |lot of |ogistics
and a |l ot of necessary people -- everyone's necessary, but
there's a fewthat are really necessary to be able to have
this hearing, so to accommopdate all of those people and to
find a place and the holidays, it will be after
Thanksgi vi ng before we can reconvene.

THE COURT: During the season where we eat nore
cream cheese and | ess butter.

M5. TAYLOR:  You have been paying attention. Yes.
Yes.

So that's where we are. | wanted to give people
as much notice as we could on that. | don't know if
anyone el se has any questions.

THE COURT: W didn't see if we needed to recal
M. Brown. | don't know whether someone wants to ask him
nore questions and whether he wll be available later this

week if we didn't get to that tonorrow?

MR BROMN: | would prefer to have sone
flexibility. | need to take care of some personal
TALTY COURT REPORTERS, INC. 6555
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busi ness sone tine this week. So let's figure that out

NOW.
THE COURT: Yeah, we're on the record.
So, M. Brown, your availability this week?
MR BROMN: Well, who is left to ask questions?
THE COURT: If you would get closer to the mc.
MR. BROMN: |I'mcurious who is left to ask
guesti ons.

2023

THE COURT: So you are thinking you have conpl et ed

what you cane to say?
MR BROMN: | thought | had. The only person |

t hought m ght have questions was Farm Bureau because Roger

was unable to nmake it this norning. So that woul d be the

one | was expecting maybe to answer questions to.

THE COURT: Al right.

Dr. Cryan, would you conme forward for just a
m nut e?

DR. CRYAN. | told Mke this earlier today, but
guess he wants it on the record that I'mnot going to
recall him The questions that Marin asked on ny behalf
were all | needed, and |I'm happy.

THE COURT: Geat. Does everyone agree that
M. Brown is released for this part of the hearing?

Everyone does. You are free to go.

MR BROWN. 1'll be back. Thank you.

THE COURT: Thank you so nuch.

M . Rosenbaunf Nothing further?

MR. ROSENBAUM  Not hi ng.
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THE COURT: Al right. Good. So tonorrow
norning, 8 am, we wll resune. And we now go off record
at 5:00 p. m

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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