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FRI DAY, OCTOBER 6, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go on record. W're back on
record at 8:00 a.m on COctober 6, 2023. It's Friday and
we have a full programfor today. We'Ill reviewin just a
nmonent what we expect.

And today we conclude this week at 3:00 p.m and
begi n again Monday at 8:00 a. m

So | would need Dr. Sinms in the chair for
Cr oss-exam nati on.

Ch, we're going to have a farnmer witness? First
t hi ng? Good.

Then acquaint us with -- and then it would be
Dr. Sins?

M5. TAYLOR  Yes.

THE COURT: Excellent. | welcone our first

w tness of the day to be seated in the wtness chair to ny
left.

Wel cone. |'ll have you sit down. | swear people
inin a seated position.

Now, you have to position the mc fairly close to
your nmouth, and you are very tall, soit wll be a
chal l enge. That hel ps. And scooting toward ne sonetines
hel ps.

Pl ease state and spell your nane.

THE WTNESS: Rick Podtburg, RI1-CGK
P-ODT-B-UR G

THE COURT: Thank you.

And have you testified in this proceedi ng before?

TALTY COURT REPORTERS, INC. 7307
taltys.com - 408.244.1900
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THE W TNESS: No.
THE COURT: I'll swear you in now.
Rl CK PODTBURG
Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: | notice you have sone notes. WII

t hose assist you in presenting your testinony today?
THE W TNESS:. Yes.
THE COURT: And have they been reproduced or
di stri buted?
THE W TNESS: Yes.
THE COURT: So we'll mark them as an exhibit,

Exhi bit Nunber 320. This wll be marked as Exhi bit 320.

(Exhi bit Nunber 320 was marked for

identification.)

THE COURT: And 321. Thank you.

So the one with nore pages is the first one,
correct?

MS. LOMBARD: Yes.

THE COURT: Al right. Good.

(Exhi bit Nunber 321 was nmarked for

identification.)

THE COURT: Excellent. Al right. Wuld you
identify yourself, please?

M5. LOVBARD: Yes, good norning, Your Honor.

I'"'mJill Lonbard, counsel for Dairy Farners of
Anerica, and |'m here today to introduce M. Podtburg,

who's already stated his name for the record.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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THE COURT: Excellent. Thank you.
You nay proceed.
M5. LOVBARD: Thank you.
DI RECT EXAM NATI ON
BY MS. LQOVBARD:
Q M. Podtburg, can you please state your business
address for the record?
A. 1405 North 98th Street, Kansas City, Kansas.
Q Thank you.

| understand that you have prepared a witten

2023

statenment for your testinony today. Wuld you pl ease read

that statenent at this time?
A. Ckay. Thank you.

First of all, ny nanme is R ck Podtburg. |'mhere

today representing Dairy Farners of Anerica and the

Colorado dairy farmfamlies. | currently serve as first

Vice Chairman of the Mountain Council of DFA, and | am on

t he corporate board of DFA.

Alittle bit about nmy history is ny father started

dairying with 40 cows 55 years ago. Upon graduating from
hi gh school two years later, | made the decision to nake

dairy farmng ny lifelong passion. W grewslowy for 40

years to 1500 cows.

Today with my wife, four sons, two grandchildren,

and 150 enpl oyees, we mlk 9,500 cows at two | ocations

near G eeley, Colorado. W also have 4500 acres of crop

| and and 4, 000 head feedlot to finish our steer calves to

t he beef nmarket.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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I n 2008, Leprino Foods, which has al ways been
headquartered in Colorado, commtted to building an
8-m | lion-pound-a-day cheese plant in Geeley, in addition
to their 2-mllion-per-day plant in Fort Morgan, Col orado.

The building of this new plant created demand
opportunities for Colorado. To fulfill the new mlk
demand, it required Colorado to grow from 100,000 cows to
200, 000 cows. The plant was built in three phases
starting in 2011 and reached capacity in 2020. This new
opportunity encouraged growh in the existing Col orado
dairy -- with the existing Colorado dairies and al |l owed
new nenbers to nove to the area. Wthout this large
pl ant, Col orado woul dn't have developed to the level it is
t oday.

| am here to support the National M|k Producers
Feder ati on proposed changes to the Federal M1k Marketing
system w th the exception of the price surface
adjustnents. Colorado is on the western edge of the
Central Federal Order Nunber 32. Currently, the location
differential for Weld County, Colorado, where Geeley is
| ocated, is $0.45 per hundredwei ght positive.

The University of Wsconsin nodel puts Wld
County, Col orado --

THE COURT: Let nme just nmake sure. So you had
some nore words in that sentence. And are they inportant?
You said $0.45 per hundredwei ght, "nore than" --

THE W TNESS: Jackson County, M ssouri.

THE COURT: Al right. Thank you.

TALTY COURT REPORTERS, INC. 7310
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THE WTNESS: That's the base point, |I'msorry.

THE COURT: Thank you.

THE WTNESS: The University of Wsconsin node
puts Weld County, Col orado at a di sadvantage conpared to
Jackson County, M ssouri with a negative differential of
$1 per hundredwei ght between the two | ocations. The
National M|k Producers Federation proposal is better, but
still puts Weld County at minus $0. 15 hundredwei ght | ower
t han Jackson County. W need to naintain the $0.45 per
hundr edwei ght positive relationship Geeley currently has.

The reasoning for this is that we have the highest
cost of production for any |ocation in Federal Order 32.

A significant anount of feed such as corn, soybean neal,
and cottonseed nust be trucked or railed into Col orado.
As with many other industries, the cost of this has

i ncreased significantly over the last three years. As an
exanple, corn in Colorado previously was 30 to $0.50 over
the CME price. Last year, with the high cost of
transportation and the short corn crop, that becane $1 to
$1.50 per bushel over the CVE. That al so makes our corn
silage cost nmuch higher as it is based on the val ue of
grain corn.

Col orado's population is grow ng rapidly making it
a high cost of living state. This is also creating even
greater conpetition for enployees, housing, and water,
which is a major cost increase for the Colorado dairies.
| have included a summary of the advantage cost to produce

mlk in Col orado --

TALTY COURT REPORTERS, INC. 7311
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THE COURT: Let ne have you read that sentence

agai n, pl ease.

THE WTNESS: Starting with what, "I have
i ncluded," or the one before?
THE COURT: Yes, "I have included."
THE WTNESS: | have included a summary of the

average cost to produce mlk in Colorado. This is an
account ant - prepared summary of about 20 dairies show ng
the dramatic increase in cost of production.

And do we want to present the attachnent?

THE COURT: Let's have you finish this exhibit,
then we'll go to Exhibit 321.

THE WTNESS: Gkay. For these reasons, the plus
$0. 45 per hundredwei ght differential needs to be --
bet ween Jackson County, M ssouri and Wl d County, Col orado
needs to be maintained. | believe we have the highest
cost of production in Federal Order 32. |If the Federal
Order price for Colorado is less or equal to Jackson
County and we have the highest cost, we will obviously go
negati ve cash fl ow sooner than other areas in the order
when mlk prices drop. Wth this change and the $0.50 per
hundr edwei ght potential reduction fromthe Make Al |l owance
change, this could be devastating to the Col orado dairy
farmfamlies.

Thank you for allowng ne to testify today.

And the exhibit | have, it's Genske Mil der, a
| arge accounting firmfor dairy farms, out of California.

They summarized 20 dairies in Colorado the |ast five years

TALTY COURT REPORTERS, INC. 7312
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on what the cost of production has done. It does show a
nice profit last year, but if you take the last five years
and average it, it's about $1.00. So with this change,
there would be no profit. And this year is going to be
substantially negative.

That woul d conplete ny coments, and | guess |I'm
avail abl e for questions.

M5. LOVBARD: Thank you, M. Podtburg.

Your Honor, at this time I'll tender the w tness

for cross-exam nati on.

THE COURT: Al right. | would like you to spell
the nane of the firmthat prepared Exhibit 321. O anyone
can do that for us. | just want it --

THE WTNESS: |'mnot sure Genske. Milder is

MUL-DE-R Censke is --
THE COURT: G E-N-S-K-E, does that sound right?
THE WTNESS: Yes. That sounds right. Slash
Mul der, MU L-DE-R
THE COURT: Thank you.
THE WTNESS: And ny accountant is one of their
enpl oyees.
THE COURT: Excellent. Al right. Thank you.
| would invite cross-exam nation.
CROSS- EXAM NATI ON
BY M5. HANCOCK:
Q Good norning, M. Podtburg. | just wanted to ask
you a couple of questions on Exhibit 321.

This is a docunent that one of your agents at the

TALTY COURT REPORTERS, INC. 7313
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accounting firmprepared for you and on your behal f?

A Yes.

Q And this is an accounting firmthat you have used
in the ordinary course of your business operations?

A Yes.

Q And you asked himto provide this information to
you for your -- to support your testinony today?

A Yes.

Q And your data is included in this spreadsheet as

wel | ?
A Yes.
Q Ckay.

M5. HANCOCK: Your Honor, | just wanted to nake
sure that we had the proper foundation laid for that.
Thank you so nmuch for being here today.
THE WTNESS: Thank you.
CROSS- EXAM NATI ON
BY MR M LTNER:
Q Good norning, M. Podtburg.
A Good nor ni ng.
Q My nane is Ryan MIltner, and | represent Select
M | k Producers.
| appreciate the time you have taken to conme and
help us with informati on about, well, dairying in your
part of the world.
To follow up on what Ms. Hancock asked, the
reports that Genske and Mul der prepares, in addition to

t he answers you have al ready given, those sumuaries are

TALTY COURT REPORTERS, INC. 7314
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shared within the industry anong dairy farners quite a
bit, aren't they?

A Yes.

Q And |'m | ooking at Genske and Miul der's website to
see if they are there, and | think you can request access,
but they post this information on their website as well,
correct?

A | have never been on their website.

Q Ckay. Do they get you the printed copy of these
reports, then?

A. Yes. What | presented, they e-mailed to ne a few
days ago at ny request, and he's aware that | was going to
present it here.

Q Ri ght.

| just wanted to -- | wanted to nake the record
clear that -- that this is sonething that not only is it
prepared for a bunch of different dairies in Colorado, but
it's something that nost farmers, especially in the West,
they are aware of the Genske Mil der reports and sonet hi ng

that you all rely upon when benchmarki ng your dairies,

correct?
A. Yes.
Q G eat.

| had a coupl e of questions about your witten
testi nmony and what you are asking as far as a change for
Weld County. And it's great that you are here today.
W're -- at least |"'m-- we haven't gotten through all the

testimony from National MIk on how they came up with

TALTY COURT REPORTERS, INC. 7315
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their surface, and so wi thout having them presented
everyt hi ng about what they have put together in their
nunbers, it's hard for ne to understand why you are

| ooki ng for a change from what they have done.

And so | guess |'mwondering if you could help ne
understand a little nore about what you saw i n what
National M1k has proposed and why you have -- why you --
why you think that needs to change.

A. Well, as the -- the thing about ny testinony is,

2023

if we have the highest cost of production in the order, it

seens illogical that we should be a negative differenti al
to the base point of the order when we have been positive
for the last 25 years.

Q And when you refer to the base point of the order
how do you -- how have you determ ned what the base point
i S?

A. Well, ny understanding is that the base point of
the Central Order is Jackson County, M ssouri.

Q Ckay. |Is that fromyour previous know edge about
the current differentials?

A Well, | think so. | think it's -- that's always
been the -- the relative base point has al ways been
Jackson County, M ssouri, hasn't it?

Q Ckay.

A. My understanding is it's Jackson County, M ssouri,

and then every county has a location differential from
t here.

Q Ckay. So you are referring to the announced

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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uni formprice --

A
Q
A
Q

di sconbobul at ed,

Yes.
-- at t
Yes.

| was -

hat base point?

Cct ober 06,

- see, that's where Il'ma little

not because of anything you have done.

Yest erday, when we started hearing from National MIKk
about how they canme up with their -- their proposed
changes, they were tal king about anchor points. And so

now you have clarified ny m sunderstandi ng,

Pr oducers,

so thank you

So | would wonder if -- | represent Select MIKk

t he nost part,

A
Q

Yes.
And so

t he base point,

Mexi co,

don't have right

woul d be.

G eel ey,

| f you were a farner

correct?

Order 126 in the Sout hwest order,

and you are aware of where their farns are for

and the differentials in Covis, New
are like right now $0.70 |l ess than Dallas. And |

in front of me what the proposed change

in Clovis as opposed to

woul d you have those sanme concerns about the

Sout hwest order?

A

happening in the U S

| would think so. | think if you |look at what's

New Mexico is | osing nore cows and

nore mlk than any state in the country, which is

econom cal ly driven.

Q
A.

It is.

My fear

is that in five years we'll

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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sane line if this doesn't get fixed.

MR MLTNER | don't think I have any ot her
guestions. | really do appreciate your testinony today.
Thank you.

THE WTNESS: Thank you.

THE COURT: Does anyone el se have questions of
this witness before | turn to the Agricultural Marketing
Service for their questions?

| see none. | invite the Agricultural Marketing
Service to ask questions.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
Good norni ng.
Thank you very much for comng to testify today.

A

Q

A Thank you for listening to ne.

Q | wanted to ask you a few questions about your
m

far You said you grew slowy at first to 1500 cows, and
now you have 9500 cows.

Could you talk a little bit about how fast that
growth was, from 1500 to 95007

A. In 2000, we forned a partnership with another

dairy farmfamly, and that caused us to grow, to do sone
of the gromh. And then with the demand for the Leprino
pl ant, we had the opportunity to grow and add new cows,
and we just built a new robot dairy and added sone nore
cows. And nost of our cows |lately have cone fromretiring

dairy farnmers who want to exit the business, we buy their

TALTY COURT REPORTERS, INC. 7318
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2023

cows and put themin our new robot dairy.
Q Ckay. And you tal ked about Lepri no.

| s that where your m |k goes?

A. Yes. It doesn't have to, but it does.
Q It's nostly where it goes?
A It's a co-op. It can go to Denver to fluid

plants. But where we are |ocated, 95% of it goes to --
98% of it goes to Leprino.

Q And so how far is it to the Leprino plant?

A. 18 mles fromone dairy and 16 fromthe other
dairy.

Q And when it goes to Denver, how far is that?

t hese past few weeks of hearing, there's discussions of
conponent levels, so that's why |'m asking you this

question, even though it's not in your testinony.

m | Kk?

protein woul d be about 3.28 for the year.

Q Thank you.
And when you are tal king about differentials, |

A. Ch, that would be another 50, so |like 68. But it

would -- it would rarely go to Denver because there's mlk
south of Greeley, closer -- there's mlk nmuch closer to
Denver. |If it goes sonewhere else, it would go to Fort
Mor gan.

Q Ckay. And it's not in here. W have had -- in

Do you know what your conponent |evels are in your

A. For the year, our butterfat is about 4.05, and our

| ooked themup. So it looks like currently in Wld County

r TALTY COURT REPORTERS, INC.
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it'sinthe 2.45 differential zone; is that correct?

A Yes.

Q And then so Jackson is in the $2.00 zone?

A Jackson is exactly $2.00.

Q Ckay. And | see as National MIk's proposed, Wld
woul d be $3.207?

A. | believe so, yes.

Q Ckay. And Jackson would be $3.35. It |ooks |ike
that's where you get your $0.15.

A Yes.

Q And so | think throughout your testinony what
gather is you would |like those to be changed so at | east
it gave you the $0.45 difference that you currently have?

A Yes.

Q kay. On the Exhibit 321, which is the cost data
you provided, is your farmin this -- is your farm one of
the 20 farnms in this data?

A Yes.

Q And so when you | ook at the 2022 cost, do you kind
of see those representative of what you are -- you

experienced during that year?

A Yes.
Q | do have a question, and you might not be able to
answer this, and that's fine, | just thought |I'd ask.

There's a line there that says "industry assessnents.”
Do you know what is in that?
A. | believe that would be the DFA, the pronotion

checkof f, adm ni strati on checkoff.
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Q Ckay.
A. It would be co-op charges, including that
pronotion, which just goes through the co-op to -- to the

Nati onal Dairy Board.
Q Ri ght. Ckay.

And then | was wondering if you could talk a
little bit about your hauling charge, you know, your
experience on transportation costs. There's been a | ot of
tal k about how that has really has increased. That's one
of the reasons National MIKk is putting forth for why
these differentials should be changed in the first place.

So | was wondering if you could tal k about, in
recent years, how have your transportation costs been
affected? Have they stayed the sane? Gone up? GCone
down?

A. Well, our transportation cost has gone up. |It's
48 -- 48 to $0.49 right now as the fuel bounces around.
But there's -- but that's because we are very close to the
mar ket .

Dairies -- there's dairies that are paying $1. 00,
$1.50 that are, you know, further fromthe market. |
think it takes $4.00 to nove mlk from Colorado -- in from
| daho to Col orado as an exanpl e.

Q Uh- huh. Ckay.

M5. TAYLOR: | think that's it from AMS. Thank
you for your tinme today.

THE WTNESS: Thank you

MS. LOVBARD: Your Honor, |1'd npve to admt
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Exhi bit 320 and 321.

THE COURT: |Is there any objection?

There is none. | admt into evidence Exhibit 320.

(Exhi bit Nunmber 320 was received into

evi dence.)

THE COURT: |Is there any objection to 3217

No? | admt into evidence Exhibit 321.

(Exhi bit Nunmber 321 was received into

evi dence.)

M5. LOVBARD: Thank you.

THE COURT: Thank you so nmuch. This was very
hel pful .

THE W TNESS: Thank you

THE COURT: And | thank you for appearing in
person. You are a |long way from Col orado.

THE WTNESS: Yes. Thank you.

THE COURT: M. English, we're doing a little

technical work with the witness, and I'Il hear from you
NOW.

MR, ENGLISH: | thought while we were doing that
it would be nore efficient, | think, if we could get

copies of Exhibit 300 and 301 for the witness so we don't
have to interrupt.

THE COURT: |I'mso sorry to hear that.

MR, ENGLI SH: What, that we're going to have 300
and 3017

THE COURT: Yeah.

MR. ENGLISH Wit till you see the rest.
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THE COURT: Al right. W wll tee those up. |
still have an extra copy of those, if they are needed by
anyone.

Wul d the witness please identify hinself, and
again spell his nanme for the record?

THE WTNESS: Jeffrey Sins, J-E-F-F-R-E-Y,
SI-MS

THE COURT: | have been calling you Dr. Sins. D d
| give you a pronotion?

THE WTNESS: Yes, nma'am

THE COURT: So --

MR, ENGLISH: It depends on your perspective.

THE WTNESS: And | appreciate it. Actually,
think I do have a Ph.D. | bought it for $600 online.

THE COURT: So your master's degree --

THE WTNESS: Yes, nma'am

THE COURT: -- is augnented by years of
experience. And | -- | won't call you "Dr." anynore, but
| still regard you as an expert.

THE WTNESS: Thank you

THE COURT: Al right. M. English, | interrupted
your cross-exam nation of this witness. |[|s that what
happened?

MR, ENGLI SH:  Yes, Your Honor.

THE COURT: And that was because we needed to get
another witness in and out.

MR, ENGLISH: No, we ran out of tine. |t was
5: 00.
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THE COURT: OCh, we ran out of tine.
You may resune, M. English.
MR, ENGLI SH:  Thank you.
Good norni ng, Your Honor.
CROSS- EXAM NATI ON ( Cont i nued)
MR, MR ENGLI SH:
Q Good norning, M. Sins.
A Good norni ng.
Q My nane is Chip English for the MIk |Innovation
G oup.

So | want to go back just a little bit to

2023

yesterday afternoon. And | was struck by our conversation

with respect to how you characterized and how
characterized the $2.20.
A Yes.

Q So | want to go back, and I'm going to quote now

from page 40 of National MIKk Producers' proposa

submtted to the United States Departnent of Agriculture

back in May. And | note, | think not coincidently, that
it is wrd for word, as | read it, identical to the
testinmony by Dr. Vitaliano earlier this week.

So let ne read that. "The Federal Order base

Class | differential has historically recognized that

there has been a difference in the cost of producing mlKk

solely for manufacturing use and the cost of producing for

daily delivery to the Cass | nmarket over tine. And with

t he Federal Order reform changes in manufacturing class

use prices elimnating any conpetitive m |k procurenent
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factor in a base mlk price, the Class | differential base
price now represents a nodest nod to production costs at

t he producer level. Since 2000, those costs have risen
far nore than the limted increase in the base C ass |
differential from $1. 60 per hundredwei ght to $2.20 per
hundr edwei ght enbedded in the National M|k Producers
Feder ati on proposal."

As | heard your testinony yesterday afternoon just
before 5:00 p.m, you said that at | east what was done in
t he Sout heast and the Sout hwest was that the proposed
increase to the $2.20 is found in the m nimum Cl ass |
differential; is that correct?

A. | think | understand after replaying our
conversation yesterday afternoon why there could be sone
confusion. | think it would be helpful if we went through
the process and how we did what it is we did and how we
came up with these values, and sone of -- sonewhat the
chronol ogy, because | think that's inportant.

The -- and | will say this to start: Every one of
the four regional working -- sub-working groups, the
G ass | working groups, used the nodel when it was run at
the mninumdifferential of $1.60. W all started with
that nmodel. It -- if I -- if | -- if | failed to answer
that properly yesterday, then I'mcorrecting it today.

But every -- everyone worked off the same run of the
nodel .
The first step in this process was, after we got,

| believe the second run, and which was only -- the third
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run was very, very lightly changed actually fromthe
second one. But we actually net in person, and a group of
a dozen of us or so fromaround the country took that
nodel run and devel oped what we then terned the anchor
cities.

Sone tentative agreenent across, | believe it was
19 cities, where we said, okay, let's start here. And
t hose anchor cities are cities that kind of where if you
t hi nk about our four regions, those are kind of border
cities between regions, or places where the regions nore
or less touch, or abut, whichever description that works
for you.

So we all were working off the same nodel run, and
we were all working off the sane set of anchor cities. So
each, then we divvied up the work to take those --
those -- that data, that information, the information from
the -- fromthe Wsconsin nodel, and set about doing
exactly what USDA did 25 years ago and sai d, okay, now we
have got the science, let's apply the art.

And we used peopl e across each of these regions
who understand the m |k novenents in those regions,
under st and where the plants are, understand why the nodel
may or may not reflect the full reality of the
mar ket pl ace, and then began wor ki ng t hrough, using again,
all -- you know, we were all working off the sane nodel,
we were all working off the sanme anchor cities.

And so | can discuss what we did, in general, if

you woul d - -
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Q I f you want to keep doing that, |I'mgoing to cover
that later, but I would like to cut you off. | just

wonder whether we want to do that narrative and then | --

because --

A Ckay. Let ne -- let nme --

Q Yeah.

A. -- just sinply say, briefly, that we took the
anchor cities and the nodel information and worked through
our process in the Southeast and Southwest. W'I|l get to
the detail |ater.

But, again, each one of these four regions was
doing the sane work all at the sanme tine. Again, working
of f the same common set of information, but applying their
| ocal information to this.

During this process, we were al so going through a

coupl e of other issues or a couple of other, | guess you
can al nost say academ c questions that we needed to -- you
know, when we ran the -- or had UWrun the nodel at the

$1. 60, we said, okay, that's what we have today, let's run
at $1. 60.

Then, again, there were two or three other, maybe
perhaps call themlines of inquiry which were occurring at
the sanme time. W had gone back to the proposed rul e and
the final rule and, you know, dug out the justification
for the current $1.60 minimumdifferential, or base if you
prefer to call it that, and said, okay, can we through
research, academ c or not, or, you know, our own data or

what ever, mrror or redo, re-evaluate those -- that
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t hree-step, three-piece fornula that arrived at the $1.60:
The $0.40 plus the $0.60 plus the $0. 60.

And so we were working on that. W had one set of
fol ks who were working on the Grade A/ Gade B piece. W
tal ked seriously how do we evaluate in a reasonabl e and
appropri ate way, defensible way, what the cost of
bal ancing is. And | -- and we pretty quickly realized
that balancing is a plant-specific question and probably a
regi onal -specific question. That's a difficult question
to answer, and whatever nunber you cane up with would be
sone average, which nmay or nmay not reflect reality in any
one part of the world.

So -- and then the other part is, what does it
take to shake m |k out of manufacturing, and that one's a
hard one, too. Particularly, you know, that one's subject
to regional supplies and denands.

So, again, we were working through this nore or
less all the time. We were working on the regional, what
we call the colored pencil crews, you know, using that
sane nethod that the USDA used 25 years ago, to take the
nodel results and -- and tweak it where we needed to.

As each region worked through the -- well, we
were -- as we worked through the Grade A/ G ade B piece, we
found that that one -- that nunber approached or exceeded
$2 per hundredweight. W' Il hear extensive testinony on
how t hat work was done | ater.

And so we already had a nunber that was higher

than the $1.60 just fromone el ement of that previous
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$0. 40 plus $0.60 plus $0.60 recipe.

And then so as the western group worked through --
and that |ow point, that one spot in Ada County, |daho,
was covered by the western group, or the col ored penci
crew. And for sone reason, for reasons that they wl
explain at sonme point, they realized they actually needed
2.20 at that | ow point instead of $1.60.

Now, we didn't change the base, if you wll, for
zoning out the country because the rest of us were working
of f of our anchor cities. So when we defined the anchor
cities off the $1.60, that neans we were all working off
$1.60. The western group canme up with a -- said 2.20 is
what they need for whatever price alignnment reasons, blend
price alignment reasons, they said that the $1.60 doesn't
really work there, and they said, we need 2.20.

Wll, we already had Grade A/ G ade B cost
di fference, production difference data, which supported a
nunber at or around $2. And then we take a | ook and say,
well, as | was saying yesterday, what is it that we -- you
know, that the Agricultural Marketing Agreenent Act is
desi gned to do and how can we help that work? And the
incentive to supply Cass | is certainly the -- one of the
cruxes of the AMAA

So we -- at the sanme tinme, we said, okay, how do
we do that? And if we -- and if we can't replicate those
40 plus 60 plus 60, with new nunbers, how do we go about
finding a justification for our mninmml evel of

differential .
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Well, that's -- nunber one, the western group said
t hey needed 2.20 for price alignnment. W ran the analysis
that says 2.20 works quite well in ternms of mnimzing
cl ass price inversions, which are a neasure that say --
you know, if you get rid of -- or mnimze class price
I nversions, then you have Class | at the highest price
class. That's the way you incentivize mlk to nove to
Class I. That's how we arrived at the 2.20. It worked in
three different levels: It worked on the G ade A/Grade B
piece; it worked for price alignnment in that western area,
which they will describe later; and it does what we need
to doin terns of providing an incentive to nove mlk to
Class I, which is make the Class | price the highest price
cl ass.

That serves the story. W did pretty much --
we -- we very nuch, through gillions of neetings, Zoons
and calls and you nane it, 40-sone-odd people working on
this in various spots either in groups or nultiple groups
or multiple regions working together to -- to nmake all
this fit, we came up with a -- what we believe is a
reasonabl e and reasoned Class | price surface based on the
precepts that we provided, which was to cone up wth a
reasonabl e and reasoned Cass | price surface based on the
nodel science and the |ocal know edge art. That serves
t he story.

Q Are you done?
A. Yes, Sir.

Q Thank you. Let me go back to ny question
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You have descri bed what you did or what sonebody
did in Ada County, |daho, which nay or may not nmatch up
with reality. D d you in the Southeast/ Sout hwest add that
specific $0.60 to the University of Wsconsin nodel
out put ?

A No. W -- they -- the anchor city nunbers were
based off of the 1.60 run nodel. And so we started at the
anchor cities. And so we did not add 60 nore cents
because that one piece of geography in Idaho was raised
from1.60 to 2.20, or the nodel -- | think it nay even be
wrong to characterize this raised from1l.60. The node
said it was 1.60, if you plug in $1.60 -- but they said
t hey needed 60 nore cents than that to nmake things work up
t here.

But, no, we did not then go back and say, we need
to put 60 nore cents in the Southeast and Sout hwest. |
think I -- I'"'m-- | can say with sone safety that sone of
the -- nost of the other regions probably did not al so add
$0. 60 after that was -- determination was nade. But the
2.20 works. It works on several levels, and it was
ret ai ned.

Q Are you done?

You acknow edged yoursel f --

M5. HANCOCK: | don't know what the "are you done"
thing is --

THE COURT: | like it. M. English is giving
M. Sinms an opportunity to explain, and he's not

interrupting him And before he tries to get his
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guestions answered, he's making sure that M. Sins has had
an opportunity to conplete his explanation of that part of
the process. | like it, nyself.

M5. HANCOCK:  Your Honor, | think that you are
very generously describing what it is. | think it's very
clear that M. -- that M. Sins has paused at the end of
his answer to signal that he's done. And | think it is a
snarky way that M. English is -- is trying to -- to
battle with the w tness.

| just think it's really inportant for this
process that we remain respectful of one another, and |
don't think it -- | don't think it signals respect for
M. Sinms and what he's trying to explain.

THE COURT: Understood your viewpoint. However, |
prefer this to themtal king over each other.

M. Sinms is so dynam c and has so nuch information
that | like this as an orderly nmethod. | don't see it as
snarky at all. These two can handl e each other just fine.

And you may proceed, M. English.

MR. ENGLI SH: Thank you, Your Honor.

BY MR ENGLI SH:

Q So, now, as you discussed in response to ny first
guestion, | think I thought | heard you say you went back
to what USDA did 25 years ago, and you did exactly what
USDA did 25 years ago; is that correct?

A What | said was -- or what | think | said -- was
that we used the sane net hodol ogy that USDA used 25 years

ago. That's, take the results of the -- what then was the

TALTY COURT REPORTERS, INC. 7332
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Cornell nodel, and then use that as a -- the backbone or
the structure, and then apply |ocal know edge, and tweak
those -- those differentials, applying the |ocal

know edge.

2023

It's our understanding that that was the procedure

USDA used 25 years ago, and we have every reason to
believe that was -- that is still appropriate today, and
that's the process we used.

Q In that event, I'mgoing to read one paragraph
fromthe proposed rule dated April 2, 1999, 64 Federal
Regi ster, page 16110.

Before |I do, you recall back then there was a --
two separate options that USDA put up?

A. | do recall that.

Q Option 1A and Option 1B, correct?

A Correct.

Q And USDA, in the proposed rule, selected
Option 1B, correct?

A. That's ny recol |l ection, yes.

Q And Congress intervened at the end of the year
after some |lawsuits and said, no, put in Option 1A

correct?

A. | don't recall the lawsuit question, but | can say

with certainty that Congress told the Secretary to use
Option 1A

Q Ckay. So I'mgoing to avoid reading Option 1B
because, for this purpose, it's ny viewthat it is

irrelevant. So I'mgoing to read: Option 1A,
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Location-Specific Dfferentials.

"Option 1A establishes a $1.60 per hundredwei ght
fixed differential for three surplus zones (Upper M dwest,
West, and Sout hwest) within a nine-zone national price
surface, and for the other six zones, an added | ocation
conponent that reflects regional differences in the val ue
of fluid and manufacturing mlk. This option enphasized
current supply and demand conditions with the USDSS nodel
out put . "

Isn't it true, sir, that in sinple nmath, what USDA
didis it first said, we're going to have $1.60, every
county in the United States, and to that we will add the

nodel output? Two conponents, one final nunber.

A. | don't know that that's what | interpret from
there. |If you could read that again, I'll try to |listen
quite -- as -- nore closely than | did last tine, although

| was trying to listen closely. But please read that to
nme again.

Q Location-Specific Differentials. "Option 1A
establi shes a $1. 60 per hundredwei ght fixed differential
for three surplus zones (Upper M dwest, Wst, and
Sout hwest) within a nine-zone national price surface" --
repeat, national price surface -- "and for the other six
zones, an added conponent that reflects regional
differences in the value of fluid and manufacturing ml K.
Thi s option enphasi zed current supply and demand
conditions with the USDSS nodel output."

A. In nmy hearing of that, | don't think that's any
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2023

different than what we did. The -- when -- when -- when
we tal ked to the now University of Wsconsi n USDSS
operators, they sinply asked us: This nodel will create
sone place with a zero zone, but we need a base |evel or
mninmum | evel to apply to that to generate then the nodel
output that is usable as a base for a dass |
differential .

We did what they asked us to do. They expl ai ned
what they needed fromus. W provided the $1.60 because
that's what exists today. W then went through our
process.

| believe that you could interpret that statenent,
| don't -- | don't know exactly what they neant by base, |
don't know, but | think we did exactly what they did. O
if not exactly, certainly a process that 25 years |later
with substantially better conputing power and a
substantially different nmarketplace, we did procedurally
exactly what was done 25 years ago or --

Q | guess USDA will know better than any of us what
they did 25 years ago. But I'mtrying to understand what
t he point of |anguage is that say, hey, we started with
$1.60 fixed differential and that -- that would establish
a national price surface, and then have you say well, no,
that $1.60 was sonehow fl exi bl e t hroughout the system

A. Sir, I didn't say it was flexible.

Q Well, isn't that what you have done with the
$0.60? It's flexible.

A. | beg your pardon?

r TALTY COURT REPORTERS, INC.
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Q You have admtted --

A. Ckay.

Q -- the $0.60 was applied in Ada County where
there's tons of milk, but you didn't apply the $0.60 in
t he Sout heast where we have heard weeks and weeks and

weeks of testinony that there's not enough mlk in the

Sout heast .
A You are going to need to sl ow down.
Q Ckay. | will. Thank you

2023

| heard you say that the $1.60 was the base before

the anchor cities analysis was done. And then, basically,

the various groups, and we'll hear fromthe western group,

sone of them in the case of the western, added $0. 60,
correct? Ada -- in Ada County, they added $0.607?

A. They added $0.60 to the -- yes. For that county,
they determined that -- that the appropriate --
appropriate Class | differential at that point was 2. 20.

THE COURT: | need your help, M. Sins.
THE WTNESS: Yes, nma'am
THE COURT: Wen a witness says "they," the

W t ness knows --

THE W TNESS:. Ah, yes, ma'am The western C ass

differential working group.
BY MR ENGLI SH:

Q | also heard you testify that $0.60 was not added
in your working group in the Southeast and Sout hwest,
correct?

A. We worked of f the anchor cities which were built

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

7336


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

off the $1.60. The need for sonething above the 1.60 in
that area, that could be any nunber of reasons they
determned that. But as | said, when we start | ooking at
the objectives of that low mninmum-- or that m ni num
nunber, it -- the 2.20 nmakes a great |ot of sense. It
sol ves three probl ens sinultaneously.

THE COURT: Thank you. And now answer his
guesti on.

THE WTNESS: | thought | did.

THE COURT: Ask it again.

MR. ENGLI SH: Thank you very nuch, Your Honor.
BY MR ENG.I SH:

Q My question, sir, was notw thstandi ng what was
done up in lIdaho, where $0.60 was added, your group in the
Sout heast deci ded, we're not going to add that $0. 60,
correct?

A. Qur -- our work was off the -- the anchor cities,
whi ch were built off the nodel at 1.60 as the | ow point.

Q And then my question, sir, is given the weeks of
testi nony that we have heard about the need for mlk in
t he Sout heast, why woul d you say, we'll not add that 60 to
go to 2.20 in the Southeast?

A. | -- we followed the nodel generally in the
Sout heast based on the 1.60. If --

Q And ot her parts of the country they deviated from
t he nodel to add $0.60, correct?

A | think that's a reasonable statenment. Yes.

Q Ckay. Thank you

TALTY COURT REPORTERS, INC. 7337
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THE COURT: Let ne ask.

THE WTNESS: Yes, nma'am

THE COURT: M. Sins, do you know why the working
part of your organi zation chose what it chose with regard
to that area of the country given the anchor cities?

THE W TNESS:. They have -- they are going to
present their own testinony, Your Honor, about how they
derived at the differentials that they developed in their
region, and that decision on why they felt 2.20 at that
area was appropriate, they will explain. They certainly
can explain it better than | can.

THE COURT: Under st ood.

MR ENGLI SH: Your Honor, | have an exhibit to be
mar ked and di stributed that was submtted to USDA around
6:00 a.m this norning, that is entitled Exhibit M G 30.
So it may make sense to both distribute it and have it
marked. |f you want to go off the record to do that, |I'm
prepared to do that.

THE COURT: And right nowit's identified as
M G 307?

MR, ENGLI SH: Yes, M G 30.

THE COURT: And it's nunber wll be 322.

So let's go off record while the marking and
distribution is done.

We're off record at 8:54.

(An off-the-record discussion took place.)

(Exhi bit Nunber 322 was marked for

i dentification.)
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THE COURT: Let's go back on record. W're back
on record at 8:56.

M. English.

MR. ENGLI SH:  Your Honor, what we have had
di stributed, that was Exhibit MG 30, and | think off
record was marked as Exhibit 322 --

THE COURT: Correct.

MR. ENGLISH: -- is a version -- a nodified
version of Exhibit 301, which was the June subm ssion by
National M|k Producers Federation, that ran through
Col um O

And we have created -- and I'll run through what
they are -- additional columms.

First, just for conveni ence purposes, we have
repeated, in Colum Q the University of Wsconsin average
for three years but added $0.60. So that is to say we
have taken Colum L and we have added $0. 60.

And then Colum R is if you take the final
subm ssion -- and because this is the spreadsheet,
therefore, it has not been nodified for the couple of
Texas counties that | believe we were told have changed --
but otherwise, it is what was submtted by National MIk
Producers Federation, plus $0.60.

THE COURT: | heard you and |I'm | ooking, but I
need you to say again exactly what you said.

MR ENGLISH |'m sorry.

THE COURT: No, don't be sorry.

MR, ENGLISH | got -- well, actually, | -- ny own

TALTY COURT REPORTERS, INC. 7339
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copy is not as clear as | thought it was going to be.
There's a m nus sign.

So I'm advi sed that maybe one of the Texas
counties had al ready been fixed in this, so -- but that's
not the point of the spreadsheet, but | think one of the
Texas counties had al ready been fixed.

THE COURT: One of the Texas counties had
al ready --

MR. ENGLI SH: One of the Texas counties had
al ready been fixed, | think.

THE COURT: Have been fixed?

MR. ENGISH: [In the subm ssion that was nade in
June. |I'mjust going to | eave the two Texas counties out,
because otherwise I'l|l spend a long tine on that.

So et me go back to Colum Q

THE COURT: Colum Q

MR, ENGLISH Is the University of Wsconsin
t hree-year average from Colum L plus $0. 60.

Colum R is the as-submtted proposed by Nati onal
MIk, mnus -- there's a little mnus sign there -- the
Uni versity of Wsconsin three-year average plus $0. 60.

Colum S --

THE COURT: GCkay. That's what | don't understand.

MR ENGLI SH: Ckay.

THE COURT: | nean, there's a lot | don't
understand. But when you say it's their mnus plus $0. 60,
| -- 1 don't follow

MR, ENGLISH: More sinply, Your Honor, Colum R is

TALTY COURT REPORTERS, INC. 7340
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Colum O minus Columm Q Columm O is what was proposed;
Colum Qis the three-year average plus $0.60; and
therefore, Colum R is sinply the difference between

Col um O and Colum Q.

Does that hel p?

THE COURT: Perfectly. Thank you.

MR. ENGLI SH: Thank you, Your Honor.

Colum Sis the May '21 -- so that is to say
Colum F -- nodel run plus $0. 60.

And Colum T is Colum O mnus Colum S. That is
to say it's the as-submtted proposed m nus Colum S.

Colum U is the October 2021 nodel estimate. That
is Colum G

THE COURT: Your voice dropped off on estinate.
Say it again.

MR. ENGISH: Colum U is the Cctober '21 nodel
estimte, which is Colum G plus $0.60.

And finally, Colum V, like the others, is
Colum O mnus Colum V; that is to say, it was
as-subm tted proposed m nus the Cctober nodel estimte
pl us $0. 60.

THE COURT: GCkay. Say it again? Because you're
telling us that Colum V, like Victor, and then again you
used V. So tell nme again?

MR. ENGLISH: Colum V --

THE COURT: Like Victor?

2023

MR ENGISH -- like Victor, is Colum O m nus
Columm U. If | said V, it was a m stake. M nus Colum U.
TALTY COURT REPORTERS, INC. 7341
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THE COURT: |I'mwth you.
MR, ENGLI SH:  Thank you.
THE COURT: Thank you. And you still need to go
very slowy. This is very conplicated to ne.
MR ENGLISH | can tell you in big capita
letters it says "repeat very slowy." Apparently | did
not do it slowy enough. Al right.
BY MR ENG.I SH:
Q Do you understand that, M. Sins?
A | think | do.
Q Ckay. Now, as a predicate question, | want you to
pul | up Exhibit 300 that you al so have.
And in 300, you -- National M|k has provided in
Colum Q a colum entitled "Proposed Versus Mde
Aver age. "

Do you see that?

A | do.
Q Do you recall this docunent?
A. Actually, | don't recall this docunent, but I

don't question its existence.

Q Ckay.

A But it looks |ike sonmething that we m ght have
done at that tine, yes.

Q And woul d you agree that if it says "Proposed
Versus Model Average,"” that is sinply a plus or mnus from
your adjustnents fromwhat the nodel put out for the
average, which was Colum L, plus or m nus, those were

your adjustnents, correct?

TALTY COURT REPORTERS, INC. 7342
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A. Dependi ng on whet her you consi der the average or
the low point -- or the low side, the -- or the high side,
if you make the presum -- mathematically, that nunber in
Q woul d represent the average -- the difference between
our proposal and the average of the two nonths of the
nodel results.

Q And | didn't create this docunent. So sonebody at
National M|k thought that would be appropriate, correct?

A. Apparent|y.

Q Ckay. Do you recall in the discussion of Federa
Order reform whether USDA, in discussing the use of the
USDSS, said it was going to use the average?

A | do not recall that.

Q Ckay. If they did, would that nmake sense as a
predi cate for why Colum Q was put in?

A. Pl ease ask ne that again.

Q Since you said that National MIk was follow ng
exactly the nethodol ogy that USDA used 25 years ago, if it
turns out that USDA, 25 years ago, used the average of the
USDSS runs, doesn't that connect up?

A Nunber one, | believe we foll owed the procedure
that USDA used. To say that we followed it exactly
probably would be a m sstatenent. But if the -- if indeed
they -- they used the average, | can -- | can agree that Q
represents the difference between our recomendati on and
t he average -- the nodel average.

Q And I'msorry if | msheard, but I wote down as

you said it, you used the word "exactly."
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A. Well -- oh, then | should have used the process is
virtually the sane.

Q Thank you.

So I"'mcertainly not going to make you go through
the exercise, but if you leaf through Colum Q | think
you wi Il quickly see that there are very, very few
i nstances in which Colum Q does not have a plus or mnus
nunber, correct?

A There seens to be nore nunerals that are different
t han zero, than zero.

Q Wul d you accept ny representation that there's
over 2,900 that are other than zero?

A Sur e.

Q So the red pencil crews, if you used the node
average, adjusted fromthe nodel average 2,900 tines if
you accept ny representation, correct?

A. Yes. |If that nunber is correct, yes.

Q Ckay. So now let's go to what's been marked as
Exhibit 322. And | really want to focus just on the
average as we just did, so that is Colums Q and R And |
have made this a little easier, because this is in color,
to the extent it nodifies. So Colum Ris only
hi ghlighted in what | would call light green if it is
zero.

So if you look at the second page, page 2.

A. Ch, I'msorry.

"' m now on 322.

> O

Yes. You didn't say to | ook at page 2.
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Q "' msorry.
So if you look at Row 76, which is Maricopa,
Arizona, also known as Phoeni x.
(Court Reporter clarification.)
BY MR ENG.I SH:

Q You know that's Phoeni x because you live in

Arizona?
A Mari copa County is within the Phoenix netro area.
Q Ckay. So if you look across, on line 76, to

Colum R, that has a zero, which neans that, in the
I nstance of Phoeni x, that the proposed nunber from
National MIk mnus the University of Wsconsin average
for Colum L plus $0.60 is zero.

Al right? Do you see that?

A Let ne --
Q Yeah, sure. Absolutely. Take your tine.
A. -- take a second.
Yes.
Q So you can | eaf through and see how many tines

there's a green, or we can go to the | ast page, page 58,
where an additional nodification to the docunent has been
made, including descriptions of colums so we have a
secret decoder ring here now, not so secret, for how the
colums are devel oped.

And if you |l ook across, from 3111 and -- Rows 3111
and 3112, you will see difference equals zero, 82. And
that is sinply adding up the nunber of tinmes it was zero
was 82. Ckay?
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A. Ckay.
Q So --
THE COURT: So that -- |I'mlooking at Exhibit 322,

page 5F, and the "diff" does not here nean differential?

MR. ENGLISH: No. It neans the difference between
O and Q was zero.

THE COURT: Thank you.

MR. ENGLI SH: Thank you for that clarity, Your
Honor. This is a difference, not differential. And that
was, you know, lines 3111 and 3112.

BY MR ENG.I SH:

Q And so since there are 3,108 counties, that neans
that in over 3,000 tinmes, assum ng $0.60 had been added to
t he nodel run, that that was also not the final nunber for
National MIk in over 3,000 instances, correct?

M5. HANCOCK: Excuse ne. Your Honor, | would
object to the extent that this isn't this witness's
docunent. He's -- | nean, this is 58 pages of Excel
spreadsheets, that if he was going to do the nmath, he
could do it. | have no doubt that the information is
l'ikely correct, but MG could put on their own witness to
tal k about their own spreadsheet. | don't know that
spending our time with this witness on things that he
can't independently verify is -- is worthwhile for us.

THE COURT: | disagree. | have appreciated how
M. English has been trying to get to the bottom of
things, and every tine he's prom sed "next witness." W

have got to understand what this data is before we can
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appreciate the testinony of the w tnesses.

So | disagree. Wat his questions of this w tness
is acconplishing is it's giving us all an opportunity to
| ook at what these nunbers purport to show. M. Sins can
catch on a I ot quicker than the rest of us.

| think this is a good way to proceed nyself.

M5. HANCOCK: Your Honor, | agree with you if we
were -- if what we're asking M. Sins about is to verify
if there was a change fromthe nodelling and that if
there's a -- and $0. 60 added or if there's no change at
all. But what we're asking himto do is verify their math
of their formulas and their spreadsheet, which is 58 pages
of 55 lines per page, and whether that 82 tines of there
bei ng zero change is accurate or not. | don't think that
this witness has that knowl edge. | don't think he did
this calculation of the spreadsheet. So this isn't
getting to the bottomof this witness's know edge, this
guestion in particular that 1'mobjecting to is getting to
whet her M G properly fornmulated their cells to calcul ate
zero.

THE COURT: That objection | honor. | agree with
you. |'mnot expecting M. Sins to vouch for the accuracy
of this docunent.

And you woul d have no way to do that, M. Sins.

But as far as trying to understand what the conparisons of
the colums purports to show, I would |like you to assune
that the information you were shown was accurately

calculated. That's still to be determined. Al right.
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So -- and thank you. You are absolutely right,
Ms. Hancock. It mght appear that he's being asked to
verify these nunbers. And, no, he can't, he didn't
produce them

But by the sane token, he didn't produce the
proposal about which he is testifying either. He had a
part of it, and until we get through all of your
W t nesses, we won't have all the parts, so...

MR. ENGLI SH:  Your Honor, | appreciate your

ruling, and | appreciate the coments of M. Hancock, and

| appreciate your clarification.
| think | need to nake cl ear, however, that the

spreadsheet really isn't ours. As | represented very

2023

clearly, everything through -- up through Colum O is what

Nati onal M|k Producers Federation submtted to USDA in
June, and it is the predicate for the proposal.
And ironically, as far as | can tell, National

M|k apparently had no intention of putting this docunent

in, so I'mnot sure how USDA coul d have nmade any deci si on

wi t hout understandi ng where the nunbers cane from

| have represented -- and, yes, people can
check -- that all we have done in 322 is take 301 and
create six new colums. And | have distinctly described
how t hey were creat ed.

And | can say -- and | think people would take
this on faith -- that if you |l ook at just the very first
row of Row 1, one can do the math and see that ny

representation of what was done in Columms Q R S, T, U,
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Vis correct.

| f anybody thinks that in the |ast 24 hours we had
time to enter individual cells for 3,107 other rows, as
opposed to do what you do in Excel spreadsheets, which is
copy a function and bring it down, | think one can say
that the chance of that is as close to zero as you can
get.

THE COURT: Thank you.

So for the purpose of the remai nder of
M. English's questions about Exhibit 322, I'mjust going
to ask you, M. Sins, to assune that Colums Q R, S, T,
U V accurately represent what is clainmed. Just assune
t hat .

THE W TNESS: Yes, Your Honor

THE COURT: Al right.
BY MR ENG.I SH:

Q So I'll go back to ny question now. And assum ng
that we haven't altered the functions, and assum ng that
soneone could do a quick cal culation of zero, which is
anot her Excel function and, therefore, assum ng that the
di fference, not the differential, as represented in
line 3111 and the nunber "82" in 3112, if you will accept
that, sir, that nmeans that in over 3,000 cases, with 3,108
total counties, what National M|k Producers Federation
has proposed does not take the nodel output for the
average and add $0. 60, correct?

A. You are -- | think | disagree with what you just

said mathematically. Perhaps you should say it again.
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Q There are 3,108 counties, correct?

A. Counties, parishes, and cities.

Q Thank you. Counties, parishes, and cities. Thank
you for the correction.

There are 82, according to Columm R, where if you
take the proposal and you subtract the University of
W sconsin three-year average plus $0.60, you get to zero,
i f you assune that our calculation is correct.

Al right? You got that?

A Yes.

Q So by sinple math, if you subtract 82 from 3, 108,
that nmeans that in over 3,000 counties, parishes, and
cities, the National MIk submtted proposal does not
equal the University of Wsconsin average plus $0. 60,
correct?

A Yes.

Q Thank you.

MR. ENGLI SH: Taki ng your Honor's conment very
seriously, I will nove very slowy.

THE COURT: Yes, but you haven't -- |ooking where
we are, you haven't yet taught us what the next nunber
purports to nean, the one that says diff equals zero, 154
times.

MR. ENGLISH And | was going to spare -- unless
everybody really wanted ne to do that analysis -- | was
going to spare that anal ysis because | was going to focus
on the three-year average.

If we want to go do the May and Cctober or --
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because that's basically what the Colums T and V are, |

could do that. But, candidly, |I nmade a determ nation | ast
night that I was trying to nove along -- although |'m now
up to page 4 of a 40-page outline -- and | was going to

try to nove along. So unless soneone really wants to hear
that analysis, | was prepared to skip it.

THE COURT: Well, | think you just told ne what |
needed to know. So you are not trying to separate out the
May, you are not trying to separate out the Cctober,
because you have al ready averaged those two.

MR ENGLISH One could do that math, and one
coul d see what those nunbers, and one could argue it on
brief. But |I'mnot prepared, unless soneone wants ne to,
to go down that analysis and do that again.

THE COURT: Under st ood.

MR, ENGLI SH:  Your Honor, | could proceed. [|'m
going to nove through a nunber of exanples --

THE COURT: M. English?

MR ENGLI SH:  Yes.

THE COURT: It's tinme for a break.

MR, ENGLISH: That's what | thought. That's
exactly where | was going.

THE COURT: Pl ease be back and ready to go at
9: 30.

We go off record at 9:20.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 9:31.
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M. Engli sh.

MR. ENGLI SH Thank you, Your Honor.
BY MR ENGLI SH:

Q So during the break -- first, | need to correct
sonething | was saying. |'m-- ny experience with Excel
started and ended with the Mac nany decades ago, and so |
have sonme trouble sonetines seeing what |' mreading. And
so apparently a nunber of tinmes | have referred to the
Uni versity of Wsconsin three-year average, when in fact
what that neans is the version 3, or iteration 3, average.

So there is no three-year average. It's all WMy,
Cct ober 2021, and the "v3" that shows up in Columm Q to
the extent | apparently did, and | accept the
representation, said three-year average, it is not
t hree-year average, it is Version 3, and we have heard
that there were three nodel iterations.

Does that nake sense to you, M. Sins?

A Yes.

Q Thank you.

| have al so received nore than one request from
participants that | do go through Colums S, T, U, and V,
as opposed to what | had intended to do.

So since Your Honor raised the issue, I wll do
so, although I will try to do so relatively quickly, and
am m ndful of Ms. Hancock's comrent for M. Sins to accept
that we didn't ness up the spreadsheet in sone way.

So simlar to what was done in Q and R, but now

for Colums S and T, if you go simlarly through the
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docunent, you will see itens that are | abeled in green.

So, for instance, |I'm probably going to

m spronounce it, Row 80, Pinal County, Arizona.
A That is howit's pronounced, Pinal.
Q | have been there just often enough, so thank you

So that also is green, which is zero. That is to
say that if you take Colum O, proposed, and subtract
Colum S, which is the May nodel estimate plus $0.60, that
in Colum T the difference is zero.

Do you see that?

A A nonent.
Q Sure. Absolutely.

THE COURT: So for people who m ght not have
access to a color-coded sheet, what M. English has done
is he's picked the first page of 322 that has green on it,
and that's what he's using to show us here. He's on
page 2 of Exhibit 322.

MR. ENGLI SH: And, Your Honor, | thank you. In
this instance, we did nake color copies available to
ever ybody.

THE COURT: Excell ent.

MR, ENGLISH: And of course, online it wll show
up in color as well.

BY MR ENGLI SH:

Q So nowif we go to the | ast page again, and for
t hose online, to the sanme row, which is 3111 and 3112, and
recogni zing the caveat that -- about the math, the

difference of zero is 154 counties, correct?
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A Yes.

Q So in sonmething |ike 2,950 counties, to the extent
National MIlk could have, or did, |look at the May nunber
and add $0.60, there are adjustnents of over 2,900,

correct?
A Pl ease restate that again.
Q To the extent one could use -- would deternmne to

use the m ninmum nmaybe because it's the m nimum pricing
system but use the May, with the exception of Ada County
whi ch was higher in Cctober, the difference -- the nunber
of times that National MIk effectively adjusted from May
is over 2,900 tines, correct?

THE COURT: Say your nunber nore slowy, just the
3, 000 nunber.

BY MR ENGLI SH:

Q Ckay. There's 3,108 counties. According to
Colum T, line 3112, there's 154 instances in which if you
take Colum O and subtract Colum S, it is zero.

And so if soneone were to say, oh, National MIk
didn't use the average, National M|k used the May pl us
$0.60, then in that instance National MIk nade sone 2,930
adj ustnents, correct?

A Presunm ng the $0. 60 you presuned?

Q Yes.

A Yes.

Q Ckay. And so going now to Colum U and
Colum V --

THE COURT: V like Victor.
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BY MR ENGLI SH:

Q -- Vas in Victor, which again, in this case is
t he Cctober nodel, Colum G mnus -- I"msorry -- plus
$0.60 -- I'"'msorry -- yes, plus $0.60 -- and if you take
that Columm U and you subtract Colum O -- |I'msorry, you

subtract it fromColum O you end up with Colum V.

And simlarly, if you | ook through the docunent,
and 1'll go to the first one again, |ooks like
everything's Arizona. |If you look at line 79 -- |I'm
sorry, row, not line, Row 79, which is Pima County,
Arizona, and you |l ook over to Colum V, that's zero,
correct?

A Yes.

Q Ckay. And so simlarly, going nowto Columm V,
l[ine 3111 and line 3112, assum ng our math is correct, the
total nunber of instances in which -- if you took the
Cct ober nodel estinate and added $0.60, matched the
proposal, was 95, correct?

A Yes.

Q And so, again, assum ng that soneone says, aha,
National MIlk didn't use the average plus 60, National
MIk didn't use the May plus 60, but instead used the
Cct ober plus 60, then, in over 3,000 instances, National
M| k nmade adjustnents, correct?

A Yes.

Q Thank you.

So in summary, from our conversation going back

also to 320, National M1k could have used the nodel
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average, but it didn't, correct?

A. |"msorry, you said 3207
Q Yeah, Exhibit -- I'msorry, 302. Thank you very
much. | was doing ny -- | was conparing -- first going

back to -- actually, 300.

Goi ng back to our conversation about Exhibit 300
and Columm Q National MIk, fromour conversation
earlier and accepting ny representation that there are
fewer than 200 instances in which the proposed matches the
nodel , National MIk could have used the nodel average,
but if it did, it adjusted over 2,900 tines, correct?

A. Pl ease repeat your question.

Q National M1k Producers, in submtting its
proposal, could have used the nodel average, but given the
fact it -- that when you | ook at Columm Q there are over
2,900, by ny representation, changes in which it's either
negative or positive and not zero, that National MIKk

didn't actually use the nodel average, correct?

A. | don't see that data anywhere.

Q It didn't use the nodel average w thout adjusting,
correct?

A | beg your pardon?

Q From our conversation about Colum Q maybe 30,

45 m nutes ago, National M|k Producers Federation, if it
used the nodel average, made over 2,900 adjustnents,
correct?

A. | think | accepted your representation on that

earlier, and I will continue to accept that
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representation.
Q Ckay. And as we have just discussed, in
Colums R, T, and V, National M|k could have used --
THE COURT: On what docunent ?
MR ENGLISH |'msorry, 322. Thank you very
much, Your Honor.
And t hank you, M. Sims.
BY MR ENG.I SH:

Q As we have just finished discussing about
Exhibit 322, Colums R, T, and V, and recogni zi ng
Ms. Hancock's caveat, and that you are assum ng our
cal cul ations are correct, National M|k could have used
t he average from University of Wsconsin plus $0.60, but
gi ven the nunber of instances in which it didn't, you
didn't use that?

A Correct.

Q And simlarly, National MIk could have used the
May nunbers plus $0.60, but given the nunber of instances
National MIlk didn't, you didn't do that, correct?

A Correct.

Q And finally, in Colum V, National MIk could have
used the Cctober nodel estimates plus $0.60, but given the
nunber of instances in which it didn't, it didn't do that,
correct?

A Correct.

Q Thank you.

Al right. I'mgoing to stay on Exhibit 322. And
| want to you find Row 1250, Marquette County, M chigan.

r TALTY COURT REPORTERS, INC. 7357
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: Your voice dropped off. WWhat?
MR. ENGLI SH:  Marquette County, M chi gan.

You're absolutely right, Your Honor. The size of

the spreadsheet | try to | eaf through causes ne to nove
away fromthe m crophone.

THE WTNESS: D d you say 12507

MR. ENGLI SH: 1250, yes.

THE W TNESS:  Yes.

MR, ENGLISH: Which is Marquette, M chigan.

THE COURT: | know it was expl ai ned yesterday,

M. English, but I can't recall why it looks like this is

line 1250, but then the next nunber says 12497
MR. ENGLI SH: Yes, Your Honor. That -- that -- |

wi |l explain.
First of all, | amadvised -- is the polite
word -- by soneone nmuch nore famliar, that it's called

row, not |ine.

THE COURT:  Ah.

MR ENGLISH So | will just say that -- that |
think I got M. Rosenbaum using the wong term and now
have you using the wong term and | take ful
responsi bility because that is on ne.

So -- but it is Row 1250, because when the

spreadsheet -- it has going up and down, row nunbers, and

as it turns out on the very first page, the first rowis
t he heading row, you know, ID, County, State, Full State.
THE COURT: Ah.
MR. ENGLI SH: And so when you get to Col umm A,
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because the first rowis the headings, then Colum Ais
al ways one nunber off.

THE COURT: Thank you.

MR. ENGLISH: Well, believe ne, when | was first
dealing with the spreadsheets over the weekend, | had the
absolute identical issue. So actually | think it's good
for the record. And I'mtrying very hard, | have a big
note that says "row, colum.™
BY MR ENGLI SH:

Q So Row 1250, Marquette, M chigan, which is FIPS
code 26103.

And do you know, sir, whether there is a Dairy
Farmers of America plant called Country Fresh there?

A | do not know that.

Q So in Colum L, the average fromthe University of
Wsconsin third run, third run, under Colum L, is $3. 05,
correct?

A Yes.

Q | f you go to O the proposed nunber is $2. 80,

correct?
A Yes.
Q And if you took -- if one were to take the average

under Columm L, which is 3.05, and add the $0.60, which is
Colum Q it would actually have been $3.65, correct?

A 3.05 plus .6 is 365 -- 3.65, yes.

Q Ckay. And so National M1k Producers' proposa
for a county that | represent has a cooperative-owned

pl ant owned by Dairy Farners of America, is if you conpare
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Colum Oto Columm Q as represented in Colum R, $0.85
| ess than that nunber, correct?

A. 3.65 mnus 2.8 equal s negative -- or -- excuse ne,
2.8 mnus 3.65 would equal negative .85, yes.

Q And noreover, whether or not one |ooks at May or
Cctober, or the average, the proposal for this particular
| ocation at 2.80 is lower than all of those nunbers,
correct?

A. | would agree that 2.80 -- 2.80 is less than 3.6
and is also less than 3.7.

Q Thank you.

So now let's go to row 1335, Norman County,
M nnesota, FIPS code 27107, which is on the next page,
conveni ently.

A. Say that again, please.

Q O course.

A That row nunber?

Q |"mgetting there. |I'msorry. | was noving ny
docunent .

It's Row 1335, Norman County, M nnesota, FIPS code
27107.
Do you see that?
A | do.
Q And if we go to the Colum L, that shows $2.20
fromthe nodel average, correct?
A Yes.
Q And in this instance, the proposal under Colum O

is 2.80, correct?
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A. Yes.

Q And so as it happens, pursuant to nmy conversation
earlier, under Columm R this is one of those instances,

because it's colored at zero, that the proposal, if you

t ake the nodel plus $0.60, actually is the sane as
proposed, correct?
A. 2.2 plus .6 would equal 2.8.
Q And that is the sane as proposed, correct?
A Yes.
THE COURT: You know, this is very hel pful

t hose of us who are | ooking at the spreadsheet. |If

soneone is reading the transcript, they don't know you are

tal ki ng dollars and cents.

| don't know, maybe it's just not worth saying
dollars and cents every tinme, but | just want you to be

aware, | do not know how 280 types, but it probably does

not | ook |ike $2.80.
MR ENGISH It's a fair correction, Your

and ny own outline has the dollar signinit, so |l'm

shortcutting.

So | think you would agree, for the last two
exanpl es, we have been tal ki ng about dollars, correct?
THE WTNESS: | would further state, dollars per

hundr edwei ght .

MR. ENGLI SH: Thank you. Dollars per
hundredweight. | will, as with row, try to act
accordi ngly.

And t hank you, Your Honor.
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BY MR ENGLI SH:

Q Al right. Now, I'd like to | ook at Row 2181
Coos County, Oregon, FIPS code 41011.

A "' msorry,

that, sir. 21-

Q Yes, 2181.

A. Ckay.
THE COURT: So you have a page nunber handy,
right?
MR. ENGISH:  Well, I will in a second, Your
Honor .
Yes, it's page 41.

THE COURT: Thank you.

BY MR ENGLI SH:

Q And so
code 41011.
And, si
A Yes.
Q -- the
hundr edwei ght ,
A Yes.

| said it was Coos County, Oregon, FIPS

r, if you ook at Colum L --

average, we're |looking at $1.90 per

correct?

Cct ober 06, 2023

you are going to have to go slower than

Q And if you |l ook at the proposed in Colum O we're

at $3 per hundr
A Yes.
Q And if

edwei ght, correct?

you took -- if you look at Colum Q and

you t ook the nodel average and added $0. 60 per

hundr edwei ght ,

correct?

you end up at $2.50 per hundredwei ght,
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A. | f you are adding $1.90 per hundredwei ght and
$0. 60 per hundredwei ght and coming up with $2.50 per
hundr edwei ght ?

Q Yes.

A | agree.

Q And that happens to be Colum Q correct? The
sane nunber that's in Colum Q?

A Yes.

Q And if you then conpare that Colum Qto Colum O
if you look at Colum R, the proposal is $0.50 nore than
the University of Wsconsin average plus $0.60, correct?

A Correct.

Q And if we go now -- and I will slow down, because
|"ve got to back up -- Row 942. Row 942 is Sedgw ck,
SE-DGWI-CK, Kansas, FIPS code 20173.

Do you see that?

A | do.

Q And if you look at Colum O -- sorry -- Colum L
for Sedgw ck, Kansas, the University of Wsconsin average
woul d be $2.95, correct?

A Per hundredwei ght, vyes.

Q Yes, per hundredwei ght. Thank you very nuch.

$2. 95 per hundredwei ght, correct?

A Yes.

Q And the proposal is $3.85 per hundredwei ght,
correct?

A Correct.

Q Wi ch nmeans if you |l ook at Colum R, the proposed
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is $0.30 nore than the University of Wsconsin average
pl us $0.60, correct?
A Correct.
Q | am for now, done with Exhibit --
THE COURT: Don't nmake noi se on the podi um because

it's magnified by the m crophone.

MR. ENGLI SH: | apol ogi ze, Your Honor. | was
trying to put the docunent --
THE COURT: Understood. | know we don't give you

t he space, and we don't give you the surface.
MR ENGLISH | amtenporarily putting aside
Exhibit 322, and |I'm goi ng now back to Exhibit 300.
BY MR ENGLI SH:
Q And maybe | will need to shortcut this alittle
bit because | think -- have you said you haven't really

reviewed this document before, sir?

A. | do not recall having seen this docunent.

Q Do you know who produced Exhibits 300 and 3017

A. If I haven't seen it, | certainly don't know who
created it.

Q But it was produced by National M|k Producers
Federation, correct?

A. Apparent|y.

Q And as described in earlier testinony, you were
the chair of the colored pencil crews?

A | was chair of the Cass | differential
devel opnment - -

Q Ckay.
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A. -- wor ki ng group.

Q Al right. So you were chair of the working
group, and you are telling ne that until today -- or
earlier, maybe yesterday -- you had not seen Exhibits 300
or 3017

A | said | don't recall seeing it.
Q Al right.
A. There were -- | don't recall seeing this one.

Q Ckay. And yet you were the chair of the d ass
wor ki ng group, correct?
A. As | just testified.

THE COURT: M. English, you are nore famliar
with this docunent than the rest of us. |Is there a date
that is onit?

MR, ENGLISH Well, we only know, Your Honor, that
it showed up on the website in May, the USDA website in
May, so | don't know --

THE COURT: In My of 2023?

MR. ENGLI SH: My of 2023.

THE COURT: Thank you.

MR. ENGLISH: Yes. It was submtted, | believe,
sone tinme after the actual proposal was submtted. But |
do not know what day. You know, we -- we know because we
checked the website fairly frequently, but | cannot tell
you what day either Exhibit 300 showed up or Exhibit 301.

THE COURT: Thank you.

MR ENGLISH | sinply do not know.

BY MR ENGLI SH:
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Q If | represented to you, w thout going through
every instance, but let's | ook at Row 1643.

This is an exanple, |ook at 1643, which is Dakot a,
Nebraska, and you | ook at Columm O, you see $3.00 per
hundr edwei ght under Col um O

A It would be L6 -- 16437

Q Yes.

A Yes. It says $3.00.

Q And that colum is |abeled "Proposed Class I,"
correct?

A Yes.

Q Can you explain, if you go to Colum S, it says
"New Proposal ," and it says $2. 80.

Do you see the $2.80?

A | do.

Q Can you explain the difference between Col um O
and Col um S?

A That's $0. 20 per hundredwei ght.

Q Can you explain -- I"'msorry, | was inprecise.

Wiy is there a difference?

A Apparently there was, at one point -- again, this
woul d have been a region other than the Southeast and
Sout hwest -- there nust have been sone discussion that
resulted in a $0.20 reduction froma previ ous proposal .

Q You said that there were joint neetings at sone
poi nt .

Do you recall any discussion about these changes

i n other regions?
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A. | do not recall this specific discussion, and |
don't -- | don't recall any regardi ng Nebraska,
personal ly.

Q And | am for now going to put aside Exhibit 300.

THE COURT: Yay.
BY MR ENG.I SH:

Q So | ooking now at Exhibit 318, which was your
Power Poi nt presentation yesterday.

A Yes.

Q And | ooki ng at page 44, which, as you said the
slides got taken out of order, so it's before page 42, but
page 44, which is the "Class | Differential Devel opnent
Process" ?

A Yes.

Q Who, precisely, were the nenbers of the
Nor t heast/ M deast/M ddl e Atlantic col ored pencil crew?

A | don't recall the -- each individual that was --
that's worked on these processes of each of these
commttees. Oher than probably the Southeast/ Sout hwest,
| could probably name them But the rest of them no.

Q Even yet though you were the chair of the C ass |
wor ki ng group, you don't renmenber the nanes?

A | don't renenber all their nanes.

Q Wel |, what nanmes do you renenber for the persons
who were nenbers of the regional colored pencil crew for
t he Northeast, Mdeast, and Mddle Atlantic?

2023

A | have to pause a nonent. Certainly M. Erba was
i nvolved in the Northeast and the M deast -- excuse ne --
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but I may be --

THE COURT: That's starting with a "G' you think?

THE WTNESS: Wth a K

MB. HANCOCK: K-R-Z-S-1-A-K (sic).

THE COURT: K-R-Z-S --

MS. HANCOCK: -- 1-A-K

THE WTNESS: | really nessed that up. That

doesn't cone out Krazinsky, does it?

THE COURT: And which area was she associated i n?

THE W TNESS: Nort heast.
THE COURT: Thank you.
BY MR ENG.I SH:
Q Anyone el se you can recall?

A. | believe M. Smth would have been involved in

TRANSCRI PT OF PROCEEDI NGS Cct ober 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
the Mdeast. M. John in the Mddle Atlantic. M. Reel
in the Northeast. M. Gallagher in the Northeast.
Probably M. Al exander, M. Krazinsky (sic).
Q " msorry, who?
A. Jodi, | don't --
Q Ckay.
A. | won't be able to spell her |ast nane.
Q She's with Ayahuasca -- or Upstate N agara,
correct?
A Yes. | believe, yes. | believe she woul d have
been i nvol ved.
THE COURT: Would you pronounce her | ast nane
agai n?
THE WTNESS: | believe it's pronounced Krazi nsky,

r TALTY COURT REPORTERS, INC.
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the Mddle Atlantic area.

Q First nane?

A Jason.

Q Thank you.

And who is he wth?

A Maryl and Virginia M|k Producers Cooperative
Associ ati on.

Q Anyone el se you can recall?

A. | think that's the Iimt of ny recollection.

Q Thank you, sir.

So turning to the Upper M dwest and Central
orders, to the extent you can recall, who was invol ved?

A. M. Hoeger. For the nmonent |'mdraw ng a bl ank.

Q Al right. Gkay. Southeast/ Sout hwest?

A. | was involved. M. John from-- that we
nmentioned earlier. W had people who served on nore than
one, particularly where there was overlap. This is a
group of well over 40 people across all four of them
SO --

Q Well, | understand. But, again, for the record,

|"mtrying to understand who was invol ved.

A Yes. M. Yates.
Q M. Wo?

A Yat es.

Q

Erni e Yates?

A Yes. M. Hoeger, M. Covington. Let ne think.
That's all | can recall at the nonent.

Q Ckay. And what about the West, if you can recall?

TALTY COURT REPORTERS, INC. 7369
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A. Well, et nme pause a nonent. M. Butcher.
Q "' m sorry?
A. Butcher. And I'll pause. Gve ne a nonent.
|"m-- sonme names are escapi ng ne.
THE COURT: And, M. Sins, at any tine you
remenber additional people, you are wel cone --
THE WTNESS: Thank you
THE COURT: -- upon renenbering -- that's how our
m nds work. If you weren't focused on this, things wll
float up. And | would like you to, when you recall, to
just state what you have recalled, no matter what we're
t al ki ng about.
THE WTNESS: | will. Thank you
THE COURT: Thank you.
BY MR ENG.I SH:
Q | don't want to spend a lot of tinme on it, but
each regional colored pencil crew also had areas of

unregul ated territory to devel op.

2023

Wuld it be fair to say that would be sort of |ike

the unregul ated territory closest or nore |inked --

A Yes.

Q -- to an area?

A That woul d be correct.

Q So, for instance, |daho woul d have been the West,
correct?

A. Yes, sSir.

Q So was there a central neeting of this group prior

to people going off and doing their own work?

TALTY COURT REPORTERS, INC.
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A. A smal | er subset of this group.
Q Ckay. Fine.
A. The central neeting would have been when we

est abl i shed the anchor cities process.
Q So I"'mintrigued by the anchor cities concept.

Those are points of demand, correct?

A. Ceneral ly, | believe, yes.
Q Haven't -- hasn't USDA in the past, when it's done
this analysis, started with points of supply?
A. | don't know that that's apples and oranges.
We -- we devel oped these anchor cities because of

their location. They represent cities along the border,
nore or | ess, where these regions begin or abut with each
ot her.

Q Did you, when | ooking at the anchor cities, say,
we al so want to conpare where the reserve supply cones
fromfor those | ocations?

A. W m ght have considered that at the tinme, yes, in
devel opi ng the anchor city recomendati on.

Q Do you recall actually doing that?

A | believe we did nake sone nention to where -- how
the m Ik noves for sonme of those.

Q So other than the anchor cities, what other sort
of principles, if any, were agreed to for the groups to
fol | ow?

A. Cenerally, we certainly agreed that our C ass |
differential surface should represent a traditiona

Class | differential surface. It should represent sone
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slope fromreserve supply areas to areas of need. It
needed to represent a sufficient level of price to
encourage the mlk to nove, those kinds of principles.
Q O her central principles?
That we --

A.
Q As a group
A.

As a group? That we tried to mrror -- | won't
say exactly, that was -- if | said that, it was a m stake
earlier -- we would try to mrror USDA's process from

order reform Take the nodel, use the nodel, and then
tweak it as appropriate.
M . Vandenheuvel in the West.

Q Thank you.

THE WTNESS: And you're right, Your Honor, it
j ust popped in ny head.

THE COURT: | under st and.
BY MR ENGLI SH:

Q | s your definition of tweaking the nodel making
changes to over 2,900 nodel results?

A W tweaked the nodel.

Q So | don't want to dwell on it, but | do want to
go back briefly to the conversati on we had about the $2.20
base differential, and this question really cones and
springs from probably ny own confusion | ooking at the
testinonies. And | believe the answer to this question is
going to be no, but what | believe doesn't matter.

When you di scussed $2. 20 base differential, the

$0.60 increase, is hauling included in that in any way?
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taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Again, sir, you are m scharacterizing the base
differential .

Q Ckay, the fixed differential. Let's use the term
fixed --

A You are m scharacterizing fixed differential. W
established the differentials off the 1.60, and then after
that, in that area, we raised the differential from 1. 60
to 2.20 for the reasons we described earlier.

Q And di d those reasons you described earlier
i ncl ude hauling in any way?

A. No. They were the G ade AAGrade B, the -- well,
|'"mgoing to pause. | can't speak to how or why the --
that -- the entirety of the reasons for that area feeling
i ke they needed to increase that differential in that
area from1.60 to 2.20. But certainly the 2.20 matches
our need to elimnate or certainly mnimze inversions.

It also represents the G ade A/ Gade B difference in --
THE COURT: | n what?
THE WTNESS: In production cost. | did slur ny
words. M1k production cost.
BY MR ENG.I SH:

Q Ckay. So as far as you know, at |east as | have
read -- that's why | assunmed the answer was no, and again,
| could be confused. But as far as you know, and the
justifications you gave ne earlier -- and we apparently
di sagree on what this thing is called -- hauling costs
were not part of that calculation, correct?

A. | can't speak -- it would be wong for nme to say
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yes or no.
Q Well, nmy question was as far as you know.
A As far as | know, no.

Q Thank you. Al right. Let's talk about the
anchor citi es.

Partly on page -- well, 42 is the heading, and
t hen page 43 on Exhibit 318 -- sorry, Exhibit 318,
page 43, the map. So slightly ahead of nyself.

But on page 22 of your testinony, 310, you
descri be the selection of the 19 anchor cities, and |
believe Dr. Erba, in his testinony, described it as a
spine. |Is that a fair characterization?

A. | wouldn't disagree with that characterization.

Q And these anchor cities establish the relative
| evel from which regional subgroups could branch out and
di scuss increasing or decreasing the USDSS generat ed
Class | values using their know edge plus the specific
| ocal conditions?

A. Tweaki ng woul d i nclude both increases and
decreases, yes.

Q Has this approach of using a spine of anchor
cities been used to adjust the USDSS nodel in the past?

A | don't know.

Q | realize we're going to hear fromyou |ater on

part 3, but in the Southeast hearing, which is the only

tinme since Federal Order reformthe Class | differentials

have been nodified, were anchor cities used in that

i nst ance?
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A I n a manner, yes.

Q In the sanme manner, sir?

A. Probabl y not.

Q Isn'"t it true that you used reserve supply
| ocations in that instance?

A. We used reserve supply areas and destination
cities, processing cities, distances between those two.

Q But you started off in discussing with USDA as
noting at that tinme, as | recall, five potential reserve
supply centers, correct?

A Yes. And associ ated destination centers.

Q We'll get back to that in a nonent.

Who was it who decided to use anchor cities

appr oach?
A. The group found that that probably -- as we were
nmeeting, | guess we kind of cane to a collective decision

t hat we needed soneplace to start in each region, and

this -- and since each region was responsible for its
own -- developing its owm differential surface, of course,
coordi nated nationally at the -- to make sure we had a --

a proper |ocation adjustnment structure, we decided this
was a good way to do it. It would have been a collective
deci si on.

Q Did you have witten paraneters for how these were
set up?

A No, not that | recall. There -- the prem se
was -- is just as | described, they were cities along the

bor der s.
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2023

Q So | ooking at page 43 of Exhibit 318, what border
is Denver attached to?
A. | believe that is Order 32. |s that the question

you are asking?

pl ace where the M dwest and the West got kind of close.
Q "Cl ose" neani ng? How many mles given the fact
that there's, you know, a whole row of states with the

G eat Plains in between?

A. | don't think we -- | don't recall us using a
ruler and -- and defining a particular mleage limt or
par anet er .

Q So there's no anchor city west and north of

Denver, correct?

west of Denver. You say west and north?

Q West and north, yes.

A. Then, no.

Q So since there were no anchor cities in the
Paci fic Northwest, what was their assignnent?

A To develop a Cass | price surface based on the
supply and denmand circunstances, m |k novenent
ci rcunstances, and the nethodol ogy results.

Q Wt hout an anchor city, correct?

Q What -- | was asking in terns of a border. | said
bor der .

A. Ch, I"'msorry. | thought you said order.

Q And | can understand. | said border

A. That was sonmewhere -- Denver woul d represent a

A. Well, it depends on whether you call San Francisco
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A. They woul d have used -- probably could have used
Denver. They could have used -- they nmay have devel oped
their own anchor city.

Q Because each conmttee was assigned its own
process and its own result, correct?

A They were -- they were autononous except for the
obvi ous need for national -- a rational national C ass |
price surface.

Q And a rational national Class | price surface
i ncl uded addi ng $0.60 in the Wst, such as Ada County,
| daho, but not adding it in the Southeast, correct?

A. We devel oped the price surface that you see.

Q So leaving aside the West -- I'msorry -- the
Pacific Northwest, the 19 anchor cities were the basis
then for the rest of the proposed differentials and
adj ustnents; is that correct?

A. They were the starting point.

Q Ckay. How did National MIk Producers Federation
determne the differentials for the 19 anchor cities?

A We reviewed the nodel results. W had it all in
front of us. | believe at that point we had version 2.

Used that heavily and worked through the process.

Q | think it is time for another exhibit.
MR. ENGLI SH:  Your Honor, this is -- it's only one
page this tinme. It's not -- | nean, it has been submtted

as an Excel spreadsheet as M G 31.
THE COURT: So you say this is MG?
MR. ENGLI SH.  31.
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THE COURT: 31.

MR, ENGLISH: Also submtted first thing this
nor ni ng.

THE COURT: You slept well, didn't you?

MR ENGLISH | think the facial expression on the
person who just wal ked by expresses who really worked on
this.

THE COURT: | believe this will be Exhibit 323.

(Exhi bit Nunber 323 was marked for

identification.)

THE COURT: Exhibit 323, also MG 31, is being
marked. | note that it's about 10:23. |'m |l ooking now at

Exhibit 323. It is one page. It is also known as
Exhi bit M G 31.

M. English, you may proceed.

MR. ENGLI SH: Thank you.
BY MR ENGLI SH:

Q So first, I'm-- as discussed by Your Honor, as
much sleep as | have had, I'ma little confused. Did I
hear correctly there are 19 anchor cities?

A | think we may have dropped one or added one.
It's 19 or 18.

sir, and | said, oh, there's only 18; what did | |eave
out ?

A. | think we elimnated one at sone point that
wasn't -- it wasn't necessary.

Q Ckay. Well, which one did you elimnate, if you

Q Al right. Because | was |ooking at this exhibit,

r TALTY COURT REPORTERS, INC.
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recal | ?
A One in the Mdwest, and | now don't
Q Al right. That's fine. If -- if
to you, again, like the others --
A I will.

Q Al right. Thank you

Al right. So what has been marked as

renenber.

if it cones

Exhibit 323 -- and | did count, by the way, 318, page 43,

and | came up with 18, which nade ny head hurt a little

less. So this is -- using the spreadsheet again, |

represent, and | represent to you, again,

you Can assune

that the -- what's on here is accurate for the purposes of

t hese questions, and if it is wong, it is wong, but we

can always conpare. This is the 18 anchor

appear on Exhibit 318, page 43, listed fromthe

spr eadsheet .

MR, ENGLISH So this is just nmy way of

cities that

expl anation, Your Honor, for the -- for everybody in room
THE COURT: Listed from which spreadsheet?

VMR. ENGLI SH: | believe it is 301.
So it's the June subm ssion, Your Honor.
THE COURT: Thank you.

MR, ENGLI SH: What was known as M G 29,

Exhi bit 301, which is the -- sol'm-- it

to me that there's a legend in the bottomleft.

the | egend has --
THE COURT: Ah, it shows us --

am correct.

I s pointed out

And so

MR ENGISH -- a colum and the source.
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THE COURT: -- the source.

MR. ENGLISH: And so we know that for the row of
this docunent, the reference is Exhibit 301.

The anchor city, as | have just indicated, the
source is Exhibit 318, page 43.

The county is Exhibit 301, Columm B.

The state is Exhibit 301, Colum C.

The FIPS code, F-1-P-S, is Exhibit 301, Colum E.

FMO, Federal Marketing order, is Exhibit 301,
Col um N.

Current is Exhibit 301, Colunmm 1.

Uni versity of Wsconsin version 3 average is
Exhi bit 301, Columm L.

Proposal Nunmber 19 is Exhibit 301, Colum O

And then the difference is the only cal cul ated
nunber on this docunent, and that is the difference
cal cul ated Proposal Nunber 19 mnus the University of
W sconsin average for the third iteration.

THE COURT: That is very useful. Al exhibits
shoul d show their source |ike this.

MR. ENGISH: | thank ny very hard working team
or in this particular instance, one person, M. Keefe.
BY MR ENGLI SH:

Q So woul d you agree that -- have you had a chance
to look at this, M. Sins, while | went through it, and
can you confirmthat the 18 anchor cities that we have
listed on Exhibit 323 is the -- are the sane as
Exhi bit 318, page 437
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A. Wt hout going place by place, they certainly | ook
famliar.

Q Ckay. So what | tried to do here is a simlar
process that we went through a little earlier, and | was
trying to see what woul d happen if you took the University
of Wsconsin average and the proposal. And the difference
was i ntended to see, not just what those differences were,
but whether and how in any instance what woul d happen if
you added $0. 60.

And so would you agree with ne that if you | ook at
the difference, which is the last columm, the only
| ocation, there's an anchor city, Phoenix, Maricopa,
Arizona, where the difference is $0.607?

A Posi tive 60.

Q Yes.

A | believe that. Yes.

Q Ckay. Thank you for positive 60, because there's
a negative 60 for Chicago, correct?

A Yes.

Q Since these are the anchor cities, how cone so
much devi ati on was necessary even when you did the
start --

A. | beg your pardon?

(Court Reporter clarification.)
BY MR ENGLI SH:

Q How nmuch devi ati on was necessary at the starting

gate wth the anchor city nunbers?

A "' msorry.
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Q Didn't you say -- and maybe if -- if | mssed it,
| apol ogize -- but didn't you say that the group got
t oget her and agreed not only the anchor cities, but the
anchor city nunbers?

A Yes.

Q Ckay. So since the group got together and deci ded
what the anchor city nunbers were, what |ed the group to
concl ude that there would be a variation from for
i nstance, mnus $0.60 fromthe nodel versus the proposal
to a plus $0.80 fromthe nodel to the proposal ?

A. You are conparing here the Proposal 19 nunber to

the UWversion 3 average, correct?

Q Yes.

A. One of the reasons would be that the group that
establ i shed the anchor cities reconmendations -- and |
woul d call themtentative recommendations -- was a snall

subset of the individuals who actually worked on the price
surfaces in the various regions. That itself would
represent a possibility of adjustnent.

Q Can you tell ne today the specific reasons why the
deviation in the difference colum ranges froma m nus
$0. 60 cents for Chicago, Illinois, to a positive $0.80 in
San Franci sco, California?

A. The Proposal 19 nunbers represent the work of the
regi onal conmttees.

Q Well, | thought you also said that this was a
starting point that you as a group made when you set up

t he anchor cities.
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A. Yes, but this doesn't include the anchor city
nunber .
Q What do you nean "doesn't include"” -- isn't the

Proposal 19 the anchor city nunber?

A. No. W nmade sone adjustnents fromthe -- sone

adj ustnents fromthose -- fromthe nodel, and | believe it

was nodel version 2 at that tine. But again, version 2

and version 3 were -- were remarkably sim | ar.

Q So you are saying the anchor city group nmade their

deci sions at the version 2 base?

A. Yes. Again, we shouldn't -- we shouldn't take

anchor as it's i nmmobvabl e.

Q Wel |, what exactly was anchor?
A. It just -- that was a word we just chose.
couldn't find another one that | liked. How s that?

Q Just |ike the nunbers were just what you chose?
THE COURT: W need a break. Let's cone back at

10:45. W go off record at 10: 33.

And you need not answer that |ast question.

(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 10:47.
M. English.
MR. ENGLI SH: Thank you, Your Honor.
BY MR ENGLI SH:

Q M. Sinms, going back to Exhibit 323, which was

derived from Exhi bit 318, page 43.

In determning -- first of all, let nme back up.
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Wien we | ook at 323, wll you agree with ne that
if you go to the last columm, difference, and assum ng
that our math is correct, which there isn't a whole | ot of
it on there, that of the 18 anchor cities, only two,

Charl eston and Nashville, had no deviations -- sorry,
three, | can't even read anynore -- so Charl eston,
W nchester, and Nashville, would you agree that only three
have no devi ation?

A No deviation fromthe --

Q Fromthe --

A. -- Wsconsin version 3 average?
Q Yes.
A. The Proposal 19 final proposal nunber does not

deviate fromthe University of Wsconsin version 3 average
in three cities.
Q Ckay. Was there an algorithmto determ ne what

t hese variations would be in these 18 anchor cities?

A. An algorithn? You nmean a mat hematical al gorithn?
Q Yes.
A No.

Q Absent a mat hematical al gorithm what principles
appl i ed?

A. Again, the local know edge of the -- in the
mar ket pl ace, the way m |k noves, the limtations to the
way m |k noves, the know edge of the plants and the
supplies, and where reserve supplies are.

Q So let's start with Dubuque County, lowa, which is
in the mddle of the page --
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THE COURT: Al right. W're on Exhibit 323, and
you want to us | ook at Row --

MR ENGLISH: Well, it's |abeled Row 787, even
though it's -- but that's fromthe spreadsheet. Dubuque,
lowa, and I want to ook at the fact that if you | ook at
the University of Wsconsin average at 315 --

THE COURT: $3. 157

MR. ENGLI SH:  $3. 15, thank you very nuch, Your
Honor -- not only does it not go up to 3.75, which would
nean addi ng $0.60, it goes down $0.15, correct?

THE W TNESS: $3. 00 per hundredwei ght is $0.15
| ess than $3. 15 per hundredwei ght.

BY MR ENGLI SH:

Q So National M|k Producers Federation proposes a
nodi fication for Dubuque to the nodel by subtracting $0.15
fromthe nodel, correct?

A Yes.

Q Thank you.

Are you aware there's a cooperative dass |

processing plant there owned by Prairie Farns Dairies?

A. | -- I think I"'m-- I'mvaguely aware of that,
yes.
Q Prairie Farns is a nenber of National MIKk,
correct?
A Yes.
Q If I ook at Davison County, Tennessee --
THE COURT: So what row nunber?
MR ENGLISH I'msorry, it's labeled -- it's
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really Nashville.
THE WTNESS: It's Nashville.
MR. ENGLI SH: Thank you. Row 2414,
THE COURT: Yes, | see it now.
BY MR ENG.I SH:
Q Anchor city's Nashville.
In that instance, the nodel average and the
proposal are the sane, correct?
A Yes.
Q And do you know that Dairy Farnmers of Anerica owns
a Cass | facility known as DFA Prairie Dairies there?

A. Yes.

Q | f we | ook at Wnchester, Kentucky, which
believe is Oark County --

A Yes.

Q -- the nodel average was 4.45, and the proposal is
4.60, correct?

A Yes.

Q And there's an increase of $0.15, correct?

A The proposal exceeded the average of the two-nonth
nodel runs by $0. 15, yes.

Q And you know that Kroger owns a Class | processing
plant in Cark County, which is that |ocation, correct?

A ' m awar e.

Q And if I go down to Phoenix, as we have al ready

di scussed is Maricopa County, line -- I'"'msorry, row --
Row 76, Your Honor -- the University of Wsconsin average
is $2.40.
TALTY COURT REPORTERS, INC. 7386
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And in this instance, as we have already
di scussed, it happens that $0.60 was added, and so the
proposal is $3.00, correct?
A Yes.
Q And are you aware that there are a nunber of
proprietary operators of Class | plants in Maricopa
County?

A. | don't know the nunmber off the top of ny head,
but there are a nunber of plants in Maricopa County.

Q Do you know if Fairlife has a plant there?

A. | don't know if it's Maricopa or the next one
over, but it isinthat -- it isin-- 1 wll say -- |
will confirmthat | believe the Fairlife plant is in -- in

or around the Phoenix nmetro area.

Q And what about Shanrock?

A | know that they are in Maricopa County.

Q And what about Al bertsons?

A | cannot say for sure.

Q And what about Kroger?

A. | believe that that is true, but | can't say it
with certainty.

Q Are there any -- are you aware of any cooperative

owned Class | plants in Maricopa County?

A | am not awar e.

Q And if we |look at Potter County, Texas --
A Yes.

Q -- where Amarillo is, correct?

A Yes.
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Q The average price is $2.25 in the nodel, correct?
A Yes.

Q And t he proposal is $3.00, correct?

A Yes.

Q Whi ch neans that in that |ocation you have
i ncreased the price by $0.75 per hundredwei ght, correct?

A. The National M|k Producers Federation Proposa
Nunber 19 is $0.75 higher than the average of the two
nodel runs from version 3.

Q And $0.75, you would agree, is $0.15 nore than
$0. 60, correct?

A | will agree that $0.75 per hundredwei ght is $0.15
nore than $0. 60 per hundredwei ght.

Q And do you know whether there's a proprietary
operator, |DFA nenber, Plains Dairy Products, owning a

plant in Potter County?

A. | am aware of Plains Dairy Products, yes.

Q And you know it is in that |ocation?

A. It isin Amarillo, yes.

Q Doesn't the nodel already carefully consider using
literally mllions of data points, the anount -- the

difference in the value needed to attract and retain a
supply of mlk in those areas?

A. The nodel has mllions of variables. But as you
heard Dr. N chol son provide in clear, | thought, |anguage,
that the nodel is only a starting spot, that it requires
the use of |ocal know edge, |ocal market conditions to

adj ust those nodel results to make a usabl e and reasonabl e
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Cl ass |

Q

price surface.

Goi ng back to Exhibit 310.
THE COURT: So goi ng back to Exhib
MR, ENGLISH This is the testinon

Cct ober 06,

it 310.
y that he

sunmmari zed with his Power Poi nt presentation, which is 318,
Honor .

Your

So I'mlooking at the fourth full

fifth paragraph counting the carryover.

THE COURT: \What page?

MR, ENGLISH |I'msorry, | thought
Honor. Page 23.

THE COURT: Thank you.

Al right. | amon Exhibit 310, p

MR, ENGLI SH Page 23.

THE COURT: 23. Al right.

THE WTNESS: Wi ch paragraph aga
BY MR ENGLI SH:

Your

Q

par agr aph, the

| said that,

age 23 -- 227

n, please?

It's the fifth paragraph if you count the

carryover paragraph, or the fourth full pa

shoul d be noted" --

A
Q

"It should be noted," yes.

"that the nunber of adjustnents

ragraph. "It

whi ch

eventually were nade to satisfy price alignnment criteria

inter-regionally were actually quite small.

A

Q
A.

How many were there?

To align the regions?

No -- yes, to align the regions.

do not have a count.
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Q Ckay. How many of the nore than 2,900 adjustnents
to the nodel were the alignnent?

A. | beg your pardon?

Q How many of the -- what we di scussed, nore than
2,900 adjustnents fromthe nodel were for alignnent?

A | can't answer that.

Q Can you -- since the nunber was quite snmall, can
you at least tell ne where they were?

A. Well, the testinony here -- or the statenent here
is tal king about alignnents -- | believe we were talking
about alignnents between the regions. So all those
al i gnnent issues woul d have been on the borders of the --
where the -- where nore than one -- or where one or
nore -- | guess | need -- that's really poorly said --
where two regions abutted or maybe even where three
regi ons abutted, since that's the context of the
st at ement .

Q So we have di scussed anchor cities, and we have
di scussed bordering areas.

O her than bordering areas and anchor cities, what
ot her adjustnents were nade?

A | beg your pardon? |'msorry.

Q We di scussed - -

A. So every city, every -- well, | can't speak for
the other regional commttees, but in the
Sout heast / Sout hwest we eval uated every city that had a
di stributing plant or a notable partially-regulated plant.

And sonme of them were adjusted fromthe nodel, and you can
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see what we did.

Q So | guess what |I'masking is -- and if you have
to narrow it down -- and if you want nme to wait until you
give the testinony, tell nme you want ne to wait until you
give the testinony, but --

MR, ENGLI SHE So maybe this is where | prepared ny
cross-exam nation before this witness, when | | ooked at
the entirety of Exhibit 310, Your Honor. And | understand
the decision to divide, and | asked the very first
guestions yesterday, Parts 1 and 2. And |I'mstruggling a
little bit, but | want to recognize that the witness has
not testified about Part 3 yet, so |I'mnot sure whet her
Ms. Hancock wants to help ne or not.

But if | go into the Southeast, | think
effectively I'"'mgoing into Part 3, and if you want ne to
wait, | can wait.

M5. HANCOCK: It is up to you, whatever you want.

THE COURT: Gosh. Wat happened during the break?

(An of f-the-record discussion took place.)

THE COURT: Ms. Hancock, the bottomline of what
Ms. Hancock said was that this witness is com ng back, but
it's entirely up to M. English as to whether he wants to
go into this next paragraph on page 23 now or wait, or he
could do both now and then if he wants.

MR, ENGLISH Well, | don't want to do it tw ce.
| don't think anybody in the roomwants ne to do it tw ce.
So I'"mgoing to, if you bear wwth ne for a nonent, Your

Honor, mark where | am and save that.
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THE WTNESS: |I'mwlling, if we can get done with
the whole thing in the next hour, |'m good.
MR ENGLISH |I'mup to page 17 of 38.

THE WTNESS: Woww. Al nost hal fway.
BY MR ENGLI SH:

Q On the other hand, | don't think |I'm spending a

| ot nore tinme on spreadsheets.

But, actually, you are com ng back, correct?

A Yes.

Q Wul d that be sooner rather than later? |
want to lose track. |If it's going to be next week,
one thing. |If it's going to be --

A. Well, I will be at the hearing, physically,

that's

t hree days next week, and I"'msure | will be back when the

when the recess through Thanksgiving is over. So |

be in and out the whole tine, fromhere on, | think.
can't say any one day when | will be here, but generally I
will be present.

Q | am going to nove al ong and mark these questions

for later because | think it's nore pertinent when you

have already testified. And so | amgoing to nove al ong.

Al t hough, | do want to discuss Mam ?
A. Yes.

Q And to do that, | need to go back to Exhibit 301

line 335, found on page 6.

A Yes.
Q So in the case of Mam --
A. Yes.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

7392


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q -- it 1s one of those exanples where the
Uni versity of Wsconsin average at $7.90 mat ches the

proposal at $7.90.

A Yes.

Q And yet, Dr. Vitaliano and you --

A Dr. Whonf?

Q Sorry, | can't pronounce --

A Vi taliano?

Q Yes. | apologize. Yes. M tongue just trips

sometimes. And | ama little tired.
You and he testified that there used to be lots of
orange j ui ce backhauls, correct?
A. That's ny under st andi ng, yes.
Q And there are no longer -- that's no | onger

avail abl e, correct?

A. | don't know about "no," but the availability I
believe has -- as we both testified, that backhaul
possibility is substantially less than it used to be.

Q And we have heard significant testinony since the
very early days of this hearing that the Southeast is a
huge deficit market, correct?

A Well, | can't state about the quantity of
testinmony, but | will agree the Southeast is quite
deficit.

Q You have been here for a |lot of hearing, correct?

A A fair chunk.

Q And we have heard about the Sout heast when it cane

to, for instance, the conponents issue, correct?

TALTY COURT REPORTERS, INC. 7393
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A. | was not here with that, but | understand that
that was a topic.

Q And we heard it with respect to the Cass | price
nmover, correct?

A Again, | wasn't here for that per se, but |
under stand that issue.

Q Ckay. So given that the Southeast is such a
deficit market, and given Mam's |ocation, I'mtrying to
figure out why of all the locations that we have tal ked
about today, and |'msure there's a couple of others, but
why does that nmatch the nodel when instead in -- I|iKke,

M nneapolis is raised fromthe nodel ?

A. | can't speak to Mnneapolis. You will have to

talk with the regional w tnesses fromthere.

It was our determ nation in the
Sout heast / Sout hwest regi onal comnmttee that the nodel
results of -- at Mam were appropriate, or the average of
them So we adopted 7.90, which was the average of the
nodel -- version 3 nodel runs, that we thought that was
reasonabl e.

Q So goi ng back to our conversation about whet her
how or not $0.60 was included, if you -- and yesterday's

statenment when you said the 2.20 is part of the m ninmum

price. |If you subtract --
A. | don't know that | said --
Q Well, part of the mnimumCass | differential,
"' msorry.
A It is "the" mnimumCass | differential in our
TALTY COURT REPORTERS, INC. 7394

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 06,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

pr oposal .

Q Al right. So if it's "the" mninmmdC ass |

differential in your proposal.

| f you subtract that fromthe 7.90 proposed for
Mam , would you agree that you get $5.70 per
hundr edwei ght ?

A. The mat hematical difference between $7.90 per
hundr edwei ght and $2. 20 per hundredwei ght is indeed $5.70
per hundredwei ght. So, yes, | agree.

Q And how far away now is the reserve supply to
supply Mam ?

A. Wi ch reserve suppl y?

Q Well, you tell ne. Wiat's the reserve supply for
Mam, sir?

A. Cenerally, the first reserve for supply for M am
is South Ceorgia.

Q And where's the ultinmate reserve supply?

A. The ultimate reserve supply for there is either
the Mddle Atlantic area or the Upper M dwest.

Q Can you nove that needed reserve supply to Mam
for that $5.707?

A No. I'm-- let ne qualify that. For each -- if
you nove it for that distance fromthe Upper M dwest or
Mddle Atlantic all the way, $5.70 is not -- does not
cover the entirety of the haul. How s that?

Q So you were here for Dr. Nicholson's testinony,
correct?

A | was.
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Q And you were here for his statenent that the sl ope
has becone steeper, correct, fromthe north?

A Correct.

Q Ckay. Wiy haven't you broadened that slope from
the Upper Mdwest to Mam nore than the nodel ?

A. We felt the nodel results were appropriate for
M am .

Q But you just said the Upper Mdwest was the
ultimte source for reserve supply --

A | said it was -- | nean, if | used "ultinmate,"”
that was probably inproper. 1[It is one of the potenti al
sources of reserve supply for Florida.

Q But if say in Mnneapolis you added to the nodel
value, and in Mam you didn't add to the Mam val ue,
haven't you actually reduced the financial incentive to
nove that reserve supply to Mam ?

A. No. I'msorry, | was doing sonme quick math. What
did you say the Upper M dwest nunber was? Was it 2.207?

Q Just a second, let ne -- let me -- | don't want to
guess. And if you want to get 301 -- Exhibit 301 in front
of you so you can check nme. | would say that the
Colum L, University of Wsconsin --

THE COURT: \ere are you?

MR, ENGLISH Ckay. |'mon page -- |'msorry.
Thank you very nuch, Your Honor. | amon Row 1308,
page 23, of Exhibit 301.

THE WTNESS: So we're back to Hennepin County?
111/
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BY MR ENG.I SH:
Q W' re back to Hennepin County, which is where
M nneapolis is, correct?
Do you know if that's where M nneapolis is, sir?
A | believe that's correct, yes.
Q | can confess | have | earned probably 85% of ny

U.S. geography comng to Federal Order hearings.

A. It does not narrow the difference.

Q Well, excuse ne. So Columm L, the nodel, had a
$2.65 result, correct? Look at Colum L.

A. No, sir. You -- | don't think that was the

guestion you asked ne. You asked ne if we have narrowed
the di fference between our proposal and the 7.90 at M am
versus the current. |'mconparing it to the current

di fference between the Upper M dwest and M am .

Q Well, but if you are conparing -- | nean, |I'm
sayi ng haven't you -- | apol ogize. M question was,
bet ween t he nodel and your proposal, haven't you narrowed
it? | apologize if | either got it wong or confused or
whatever. | will take the responsibility.

A Yes.

Q Ckay. And that's because the nodel in Colum L
for Row 1308 had a $2.65 result, and your proposal was up
$0.35 to $3.00, correct?

A Yes.

THE COURT: M. English, his first answer said
that the mlIk comes to Mam from Southern CGeorgia. |Is

there a reason why you | eaped into M nneapolis?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

7397


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

MR, ENGLISH: He did say -- and he -- he then
nodified it, but he had -- he said that --

THE COURT: \Wen you then asked him"ultimte," |
t hought you neant how far out could that mlk cone from
That's what | thought you asked.

MR ENGLISH Well, and | -- naybe we'll just have
to clarify it now. | had understood himto say that
Fl ori da needs to reach into the Upper Mdwest to receive
reserve supplies at sone point. 1'Il take the word
"ultimate" out of it.

THE WTNESS: | would say the -- if | -- 1 wll
use this: In the worst case scenario, the Upper M dwest
woul d be the source of last resort for Florida if there's
not hi ng cl oser.

MR, ENGLI SH: |' m changi ng subjects, Your Honor.

THE W TNESS:. Does that nean | can put the big one
away for the nmonment, 3017

MR. ENGLISH | believe. [|'mnot going to stand
on it and say forever, but | think we by and large are
past that, at least until the end.

Part of what |'m doing, Your Honor, is because we
saw 318 for the first time yesterday norning, |I'mtrying
to adjust to that from300. So |l -- I'mtrying to be
efficient. And not succeeding, sorry.

BY MR ENGLI SH:
Q | realize you have said that there will be anot her
wWthess to testify about the details of the cal cul ation

with respect to the Gade A mlk issue within the fixed
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differential, correct?
A. The minimnumdifferential, yes.
Q Wel |, when before today -- or actually yesterday

has the phrase "mininumdifferential" ever appeared in any

[iterature?
A | don't know.
Q When before your testinony yesterday afternoon in

response to ny questions between 4:30 and 5: 00 has USDA
ever used the term"mnimumdifferential"?

A | don't know.

Q When before your testinony yesterday afternoon has
National M|k Producers Federation ever used the term
"mnimal differential"?

A. | have used it for quite sone tine.

THE COURT: Now, | don't nean to qui bble, but the
first series of questions called it "m ninmum

differential,"” and the | ast question called it "m ninal
differential."”

MR ENGLISH It's not ny term so I'll have to
ask: Wiich is it?

THE WTNESS: M ni mum

MR, ENGLISH: Okay. So | thank you, Your Honor.
| need sone water apparently.
BY MR ENGLI SH:

Q When you say you have used the term " m ni mum

differential," have you ever submtted that termto USDA?

A. | don't believe so.
Q What, in your view, is the difference between
TALTY COURT REPORTERS, INC. 7399
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USDA' s use of the termin Federal Order reform"fixed
differential” and your term"mninmumdifferential"?

A We di scussed earlier the -- that the 2.20, where
it cones from-- I'msorry, Your Honor -- $2.20 per
hundr edwei ght, and that we decided that, based on three
very inportant factors, three reasons, would be the
mninmumdi fferential. But as you have pointed out so
often, that the nodel was run off of 1.60. So | would
consi der those two different issues.

Q So with respect to the -- and you've tal ked about

it alittle bit today, but | want to conme back to it in

greater detail. And this is about G ade A versus G ade B
m k.

And | -- 1 think what | heard you say this norning
is that -- and | realize there's going to be another

Wi tness, but I'mgoing to try to stick to Parts 1 and 2 of
your testinony today, and when you come back stick to
Part 3, so this is nmy chance, in ny view, to ask you about
Parts 1 and 2.

| think what you said is that when you did your
cal cul ati ons, you concluded that you took sone el enent
nore that justified G ade A, and | thought you said $2.
Is that --

A. | used that term | oose -- that nunber |oosely. |
think I said sonething north of 2 or around 2. Again,
that -- that testinony will cone later to describe exactly
what that nunber is.

Q So let's -- let's talk a little bit about how we

TALTY COURT REPORTERS, INC. 7400
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

got where we are today. And for that purpose, |I'm
perfectly willing to hand out copies. |I'mnot |ooking to
make an exhibit, but | amgoing to take official notice of
sone pages from Federal Order reform the proposed rule,
and so | just thought out of fairness | would provide
copies to people, and then we can talk about it.

And so I'mgoing to be |ooking at 63 Fed Reg, the
docunent starts at 4802, but the particular pages we're
going to be |looking at are 4876 and 4877. This is dated
January 30th, 1998. And | have copies. If you want to go
off the record for a mnute, | wll hand them out.

THE COURT: | would like to go off record. | am
very grateful that you brought those. And | agree, you
don't have to nmake that an exhibit, because we do of
course take official notice of it. But thank you.

We'll go off record at 11:23 for distribution.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record. W're back
on record at 11:25.

M. English.

MR. ENGLI SH: So we have passed out copies
63 Federal Register, the start page is 4802, and then |
have got pages 4876 and 4877. And for sone reason there's
anot her page at the end that |I'mnot sure what | intended
to do wth that, but at the end there's page 11205. W'l
see if I had a reason for that |ater
BY MR ENG.I SH:

Q So what | want to focus on, and I'll try to point

TALTY COURT REPORTERS, INC. 7401
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you to specific sections, but maybe we can do this nore
generally, and I'mstarting on 4876.

In the background section on the bottom of
colum 2, over to colum 3 on 4876 -- and I'll see if --
because you and | think know what was goi ng on, shortcut
it alittle bit, but if we have to read, we can read.

Ckay, M. Sins?

A Ckay.

Q It's fair to say that in the 1960s M nnesota and
W sconsin had basically 50% of the Nation's G ade B and
was the | argest area of reserve supply, correct?

A Yes.

Q And then -- so let nme actually -- | apologize. |
started in the m ddl e.

Federal Order reformincluded a nunber of
subj ects, including the amendnents that |led to product
price formul as and Make Al |l owances for the establishnent
of prices for Class Ill and Class IV, correct?

A Yes.

Q Ckay. And prior to that -- prior to Federal Order
reform and imediately prior to Federal Order reform we
relied on what's called the basic fornula price, correct?

A Yes.

Q And prior to that we relied on what was called the
M nnesot a- Wsconsin price series, correct?

A Yes.

Q It was the M nnesota-Wsconsin price series that

relied on Gade B mlk from M nnesota, Wsconsin to

TALTY COURT REPORTERS, INC. 7402
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establish mninmumclass prices for the manufactured
products, correct?

A Yes.

Q And that's why -- that's a -- but at sonme point in
time, that being the 1990 hearing, with the decision in
1993 -- I'msorry, | have the wong hearing date. It was
the 1992 hearing, which resulted in a 1993 decision --
that there was a national hearing to consider changes to
the M nnesota-W sconsin price series because the vol une of

G ade B m | k had shrunk, correct?

A. | cannot confirmthe dates. M nenory is not that
good. But I'll accept that -- that that hearing did
occur .

Q Ckay. So on the bottomof page 3 -- I'msorry --

colum 3 of page 4876, there is discussion that | just
summari zed, if you see the very bottom paragraph. The
nati onal hearing was held in 1992, and there was a
repl acenment with the basic formula price.

A Yes.

Q Ckay. And in the paragraph i nmedi ately above
that, USDA recites that in 1970, 46% of Wsconsin M1k
Mar ketings and 71% of M nnesota was still Gade A -- |I'm
sorry, I'"'msorry -- was still Grade B, correct?

THE COURT: So you have gone to the paragraph
above --

MR. ENGLI SH: Yes, | have gone to the paragraph
above. In 1970, 46% of Wsconsin MIk Marketings and 71%

of M nnesota M I kings were Grade B.

TALTY COURT REPORTERS, INC. 7403
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BY MR ENG.I SH:

Q Do you see that, sir?

A | do.

Q And you accept that?

A It's -- it's in the decision.

Q Ckay. So by 1989, the decision recites, that
t hose shares had declined to 17 and 26% correct?

A Yes.

Q And then it references that there was sone
statistically reliable -- there was issues about the
statistical reliability as a result of that decline,
correct?

A. That's what it says, yes.

Q And then if you flip the page, USDA recites in
t hat second paragraph that Gade B was now bel ow 5% and
t he M nnesot a- Wsconsin accounted for 42% of that, but
t hat was under 2% of all mlk, correct?

A. |"msorry, | need to read that.

THE COURT: And, M. English --

THE W TNESS: Yes.

THE COURT: -- are you now on page 48777

MR, ENGLI SH:  Yes.

And you read it and said "yes" now, Sir?

THE WTNESS: | see the citation, this was | ess

than 2% of all mlk, yes.

MR, ENGLI SH:  Your Honor, | next have two ot her
docunents. Again, |'d prefer to take official notice,
that | intend to hand out. | will tell you what they are
TALTY COURT REPORTERS, INC. 7404
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ahead of tine.

They are both USDA publications fromthe National
Agricultural Statistic Service entitled "M |k Production
Di sposition and Incone.” The first one is a 2003 sunmary,
and the issue date is April 2004. And the second is the
exact same title, National Agricultural Statistic Service,
April 2023. And again, | have courtesy copies, and | wll
pass themout if you want to go off the record for a
nonent so we can do that.

THE COURT: Yes. And, again, | thank you for your
courtesy. And, yes, of course we wll take official
notice of these -- what are they, reports?

MR, ENGLISH It's the United States Departnent of
Agricultural -- Agriculture -- National Agricultural
Statistic Service, "MIk Production D sposition and
| ncone, 2022 Summary," dated April 2023, and 2003 summary,
April 2004, and they have watermarks that say "USDA" on
t hem

THE COURT: Thank you.

We'll go off record for the distribution of those
docunents. 11: 33.

(An off-the-record discussion took place.)

THE COURT: Al right. Let's go back on record.
W' re back on record at 11:35.

Just before we went off record, | thought | heard
you, M. English, say "2024," and | thought, is this a
forecast, but --

MR ENGISH If | said that, Your Honor, it
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was -- it was sort of maybe w shful thinking of when I'l
be sonewhere. So if -- let ne restate what | have handed
out .

THE COURT: Pl ease.

And woul d you al so include, not just the cover
sheet, but go to the bottom of the next page and just read
into the record also the words at the very bottom of each
of those on the second page. So start as you did, and
t hen include --

MR ENGLISH 1'Il be delighted to. And for the
benefit of those not in the room | amgoing to also give
what appears to be a changing, but there's an
i dentification nunber of sone Kkind.

So let nme start with the 2003 sunmary i ssued
April 2004. And it's the United States Departnent of
Agriculture, National Agricultural Statistic Service, and
there's a nunber called DA1-2(04), and the title is "MIKk
Production Disposition and Incone.” And, again, 2003
summary, issued April 2004.

And | have only included one other page, which is
page 9. And the page 9 heading at the top is "Quantity of
M Ik Used and Marketed By Producers By State in the United
States 2003." And at the bottomit does, again, says,

"M Ik Production Disposition and I ncone, 2003 Sumary,
Agricultural Statistics Board, April 2004, NASS USDA. "

And for the second docunent, the title is the sane
except for the fact that it says 2002 Summary, issued --

THE COURT: 2000 what ?

TALTY COURT REPORTERS, INC. 7406
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MR ENGLISH Onh, wow. Ckay. As we can tell
it'"'s -- I"'mgoing to get there, Your Honor.

THE COURT: You know, | saw a phrase that | think
applies to everyone in this room and it is "tired and
wred." And | appreciate all of this work you have done,
and | thank you for it.

So, resune.

MR. ENGLI SH:  Thank you, Your Honor. And yes to
bot h.

2022 summary -- 2022 sunmary issued April 2023.
The other difference on this page is, for whatever federal
agency reason, and | think it has to do with the Ofice of
Managenent Budget, there is now a nunber called
| SSN: 1949- 1506.

And then the next page, this tinme it's page 11,
"M 1k Used and Marketed by Producers States in the United
States, 2022," and the bottomit says, "Mk Production
Di sposition and I ncone, 2022 summary, April 2023, United
States Departnent of Agriculture, National Agricultura
Statistic Service."

And, yes, |I'IIl ask for official notice, Your
Honor, so we don't have to burden the record with another
exhi bit.

THE COURT: G ant ed.

BY MR ENGLI SH:
Q So just before | -- | handed those out we were
tal king about that -- a proposed rule issued in 1998

referenced statistics from 1995 that nati onwi de G ade B
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was bel ow 5%

So | want to look at, first, the 2004 summary,
sir, and I wll note --

THE WTNESS: Are we back on the record?

THE COURT:  Yes.

BY MR ENG.I SH:
Q Thanks for asking.

So other than the fact these docunents are
di fferent pages, different years, let nme just describe
that the left-hand colum is the state, and then there are
three colums "Mk Used & Produced," and then "M |k
Mar ket ed By Producers" in the last two columms. And those
| ast two colums are the ones | want to focus on for both
of these docunents.

And so "M 1|k Marketed By Producers,” there is a
total quantity in the next to the last colum, and then
there is fluid grade. And if you -- there's a footnote
for fluid grade, 3: "Percentage of mlk sold that is
eligible for fluid use, Grade A in nost states; includes
fluid grade mlk used in manufacturing dairy products.”

Do you see that, sir?

A. | do.
Q Ckay. So let's just focus on the total for a
monment. It says -- and it's rounded, so -- but it says

98% fl uid grade, which would nean that Grade B woul d be
2% correct?

A Yes.

Q Ckay. So in the nine years from Federal O der
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reformto 2004, G ade B had fallen fromunder 5% to 2%

correct?

A
Q

Yes.

And then if we can turn to the next docunent, the

second docunent, which is the 2022 sunmary issued in April

of 2023,

correct
A

Q

A
Q
mat h.
A.

the sane, bottom United States is 99%

-- Grade A?
So we're down to 1% Grade B, correct?
Yes.

And it may actually be only .8%if you do all the

| don't have that in front of ne, but 99 from

versus 100 is 1.

Q

Ckay. Now, on page 4 of Exhibit 310, you nention

arisk of reversion to G ade B.

A

> o >0 >» 0 >0

Yes.

Do you recall that?

| do.

Do you have any evidence that that has occurred?
Yes.

O her than California?

Yes.

To any significant anount?

| can't speak to significance or the -- or what

your definition of significance is, but it has occurred.

Q

Do you know of any state other than California
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where the nunbers have gone anywhere other than up, on
G ade A?

A. | can't speak to that.

Q Do you know if California has any uni que issues
with respect to the G ade A/l Gade B issue?

A. | do not. | don't know what the story there would
be.

Q Do you know, for instance, that California had a
state order prior to Novenber 1st of 19987

A | am aware of that.

Q And it had a quota systenf

A | am aware of that.

Q And you are aware that because of the quota system
there were producers who woul d el ect Grade B status in
order not to have to pay into the quota systen?

A | was not aware of that.

Q And do you know that when the Federal O der cane
in in Novenber of 2018, that in that Federal Order, USDA
recogni zed in the sense that it permtted California to
continue to operate its quota system and that paynents
woul d be nmade basically to recogni ze quota?

A | am aware of that.

Q And do you know whet her producers in California,
in order not to pay into the quota system in the Federa
Order have elected not to be G ade A?

A " m unawar e.

Q Ckay. So in terns of the risk of reversion, |

would like to | ook at sonme specific states and statistics.

TALTY COURT REPORTERS, INC. 7410
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And so maybe this will explain why | picked 2003, 2004.
So let's |ook at Ut ah.

A. Wi ch year?

Q |"mlooking at -- I"mgoing to | ook at both years.
A Ckay.

Q So let's -- we can get both in front of us. They

have changed the columms a little bit, or at |east the way
they laid themout. But if we |ook at Utah, and we | ook
at the last columm for the 2003 report issued in 2004, it
was 98% Grade A, which neans 2% G ade B, correct?

A. D d you say 987

Q 98% Grade A in U ah, which would be 2% G ade B,
correct?

A Yes.

Q Okay. And if you | ook at the 2022 docunent i ssued

this year, 2023, you would say that Utah -- you woul d see
that Utah is now 100% G ade A, correct?
A Yes.

Q Now, in 2003 there was a Federal Order that
covered U ah, correct?

A You're testing ny nenory, M. English. | believe
t hat woul d be correct.

Q And then there was a Federal Order hearing after
that, | don't know the exact date, because we don't -- but
shortly thereafter there was a Federal Order hearing, and

after that Federal Order hearing the dairy farners deci ded

to vote "no" on the anmendnent and ultimately the order was

term nated, correct?
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A. | amaware that that -- that order was term nated

in and around that period. How s that? The dates are

beyond nmy nenory.

Q kay. So wth Federal Order regulation and with a

Class | differential, Uah had 2% G ade B, and today,
w t hout Federal Order regulation, it has 0% G ade B?

A. That's -- | don't -- | don't know that | agree
with those as the related or the reason. But | wll

that, in Uah, it was 98% Grade A in the previous period,

100% in the nost recent period. | don't know -- |

know why that happened, but | would agree that that

statistic reported here.

Q And if we | ook at Nevada for both tinme periods,

Nevada is 100% G ade A in both cases, correct?
Absol utely, please --

A If I"mreading the lines across correctly,

Q And are you aware that as a result of sonething
called the MIk Regulatory Equity Act, in about 2006,
bel i eve, Congress passed a statute that said no county in

the state of Nevada can be part of the Federal MIKk

Mar keting Order.

A. |'"'maware that there is sonme unusual rule

regarding Nevada in that vain, but | can't -- | believe

that your statenment is principally correct.
Q Wthout a Federal Order, there's not been

reversion to G ade B in Nevada since that tine, correct?

A Again, | don't know the -- | don't know that you

can -- can link those two occurrences, but it went
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stayed 100% ei t her year.
Q Ckay. Let's look at Montana. Montana in both

reports -- and certainly take your tinme to confirm-- it's
100% C ass | in both instances, correct?
A Again, I'mstraining to nmake sure the |ines go al

t he way across.

Q Pl ease take your tine.
THE COURT: You shoul d hand out rul ers.
MR, ENGLISH | will bring sonme for when we
return.

THE WTNESS: Yes. WAs the question 100% both

peri ods?
BY MR ENGLI SH:
Q Yes.

A. Then | agree.

Q And you are aware that Mntana does not have any
Federal Order regul ation, correct?

A Correct.
It does have state regulation, correct?
Yes, |'m aware.

But there's no pooling requirenments, correct?

> O > O

| cannot speak with any know edge what soever as to
the rules and regul ati ons regardi ng the Montana state
order. | know it exists, and that's as far as ny
know edge goes.

Q Let's ook at Idaho. And let's conpare |daho for
the earlier tine period, 2003 sunmary, issued in
April 2004, and take your tine, but I'm/looking at 99%
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A. Yes.

Q Then I'm | ooking at lIdaho for the current tine

period. And I'Il nmake it alittle easier to do, it is
under Hawaii, and Hawaii has a withheld information, so
there's a D, so it's 100%

A Yes.

Q Ckay. And simlar -- although with slightly

different territorial issues -- to Utah, to the extent

that there was federal regulation of a territory in Idaho

that, too, was as a result of the Western Order hearing,
and a vote by producers to say no, it was voted out,
correct?

A. | recall the voting out of the Western Order. |

don't recall the territory that the Western Order covered.

Q Ckay.

A | could not begin to cite the marketing area.

Q Al right. Well, I"'mnot testifying, so | won't
say it, but the record will reflect whether it was.

So nonet hel ess, 1 daho has gone from 99%to 100%

is that --
A Yes.
Q -- correct?
Let's turn to South Dakot a.
THE COURT: | want to just nake sure that that
"yes" is after he had finished asking his question.

2023

THE WTNESS: | agree that if we -- did we just do

| daho?

MR, ENGLI SH:  Yes.
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THE WTNESS: That it was 99%in 2003; it reported
to be 100%in 2022. |If that was your question, | agree.

MR. ENGLI SH: Thank you. Al right.

BY MR ENG.I SH:

Q | actually want to go to North Dakota because |I'm
trying to go in sone al phabetical order occasionally.

So North Dakota, prior to -- so -- so we -- in the
earlier report of 2003, issued in 2004, North Dakota was
76% Grade A, which would nean 24% Grade B, correct?

A Yes.

Q If we | ook at North Dakota today, you would see
it's 99% correct?

A Yes. The -- that -- this would indicate that
there is Gade B mlk still in North Dakota, and sonebody
is presumably buying it.

Q But it's dropped from24%to 1% correct?

A Yes.

Q There's no Federal Order regulation in North
Dakota, correct?

A | -- yes. | -- 1 -- 1 don't -- | don't know how
far westward the Order 30 goes. Does it go into the
Dakotas? | don't know.

Q So let's go to South Dakota. And South Dakota in

the earlier data, 2003, issued in 2004 was 93% correct?

A Correct.
Q And today, South Dakota is 100% G ade A, correct?
A Correct.
Q And do you know whet her South Dakota is a part of
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any Federal Order?

A. That | would refer to ny previous question
regardi ng whet her Order 30 extends that far west or not.
| cannot renenber, or whether -- into part of the Dakotas.

Q Wul d you agree there's |Iots of cheese production
in many of those unregul ated areas |ike |Idaho and South
Dakot a?

A | don't know about a lot, but | can -- | think we
can agree that there's cheese production in those areas,
yes.

Q So -- but to the extent there's no Class | in
Federal Order pricing, that has nothing to do wth those
states having increased to 100% or close, 100% G ade A,
does it?

A Again, | don't know that we can link causally
whet her there's federal regulation or not as the reason
this is. The issue here before us is that, nunber one, |
just did the math. If | did it right, in 2022, at 1% of
the m |k production in the United States, that's
2.25 billion pounds of mlk of Gade B. | hesitate to
call that insignificant. That's nore | think than a whole
| ot of states. And sonebody -- sonebody's produci ng that
Grade B m 1k, and sonebody is buying it.

The fear, | believe, the true threat to C ass |

because of the high quality standards of today's pool

distributing plants, or Class | plants -- that would be a
better way to say it -- is that it's -- what we have
deened G ade A plus -- if there is insufficient O ass |
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price, you nay see people drop back -- who remain G ade A,
but they are unwilling to spend the noney to maintain the
hi gh quality standards required by Cass | plants, and
that is, while it may still be Gade A is definitely a
threat to the supply of mlk to dass | because those
farns say, we'll stay Grade A, but we'll only ship to a
cheese plant even -- and forego the order pool.

Q So I"'mtrying to be mndful of the need to have
sone tine to tal k about scheduling, and I was really
close, until you said that, to closing out. But | wll
hol d a di scussion of that piece of it for one nonent -- or
not for a nonent, until | think another day.

At what rate of decline, or what point of decline,
in Gade A given the fact that we're now down to | ess
than 1% and jurisdictions wthout Federal Orders, people
go to Grade A, at what point in your opinion does G ade B
becone i nconsequential, zero?

A. | would agree that at some nunber greater than
zero it becones inconsequential. | don't believe we're
there yet. At 2.25 billion pounds of mlk produced in
2022 of Grade B, | have a hard tinme calling that
i nconsequential. It's nore than a |ot of the production

in the Southeast, a |ot of the states.

Q But we have got 2.25 trillion pounds of mlk, and
only 18% of that is Class I, correct?

A No. | think you did your math wong. It is
225 billion, isn't it, not trillion? 1t's not trillion.

lt's 225 billion.
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Q 225 billion. Ckay.

A So --

Q But 18%-- at 18% Class |, with 225 billion, and
that's still not enough for you?

A |"msaying that at 2.25 billion pounds, that is
still consequenti al .

MR ENGLI SH:  Your Honor, | would |like to reserve

because | -- even before | got the note, | was trying to
get to a break. It is a breaking point for nme. So |
would like to reserve for when M. Sins returns. | trust

Monday. And | know Ms. Taylor wanted to di scuss schedul e
bef ore the |unch break.

THE COURT: WM. English, thank you.

And | would now hear from Agricul tural Marketing
Ser vi ce.

THE W TNESS: Your Honor, do | need to be up here
for this?

THE COURT: GCh, no, you nmay step down. Thank you

THE WTNESS: Thank you, Your Honor

THE COURT: To the extent we took the record copy
for any of this, let us get that back to Agricultura
Mar ket i ng Servi ce.

Al right. Thank you. Now we go to Agricul tural
Mar ket i ng Servi ce.

M5. TAYLOR: Thank you, Your Honor.

The plan is to start at 1:00 this afternoon with

our dairy farmers who will be testifying virtually, and
there will be six of them There are three exhibits.
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Three of them have exhibits, and three do not, | believe,
just so everyone knows.

And if -- if counsel has exhibits for any of their
producers testifying, if you could bring themover at the
 unch break so we can kind of get that organi zed and
di stributed so 1: 00 can be efficient.

As for next week, M. Sins will return for
Cross-exam nati on.

On Monday |'m al so expecting M. Mark Laners to be
here to testify, and I have indicated to himthat he would
be able to go on Monday, so maybe we can put himon first.
He does have a statenent and exhibits, and they are up
online if anyone would like to | ook at themin advance.

On ny list then, after M. Sins is done, would be
Dr. Eric Erba.

And that is all | have. And | don't know if
National MIlk -- we will have at some point next week
Dr. Vitaliano will be here and can go back on the stand to

finish his cross-exam nation.

THE COURT: Good. Thank you, all. Please be back
and ready to go on record at 1:00 p.m W now go off
record at 11:58.

(Wher eupon, the lunch recess was taken.)

---000- - -
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FRI DAY, OCTOBER 6, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record. W' re back
on record at 1:02 p.m

Wio will be our first virtual wtness today? Do
we know yet ?

M5. TAYLOR: W do, Your Honor. We're getting
ready to pull the first one up on the screen. Qur first
producer today is Dave Daniels, and let's just give us a
second to get it on our own screen.

(O f-the-record di scussion took place regarding
M. Daniels. A representative from AMS was unable to
reach M. Daniels and Wtness Lauren Perkins was called.)

THE COURT: This is Judge difton. | do have a
witten statenment from Lauren Perkins, so | would now
assign it the next nunber, Exhibit 324. [|'mgoing to mark
this as Exhibit 324. And it's also noted as
Exhibit M G 32.

(Exhi bit Nunber 324 was nmarked for

i dentification.)

M5. TAYLOR:  Thank you, Your Honor.

And | see Ms. Perkins has her video on, so
that's -- we're noving in the right direction. And |
bel i eve she has counsel here in the room so | wll turn
it over to them

My apologies. W didn't have a | ot of extra
copies, but it is online as MG 32 for those watching and
in the room

THE COURT: Ms. Perkins, this is Judge difton.
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You can't see ne, but | can see you. | see your Organic
Val l ey shirt.

THE WTNESS: Yes, nma'am

THE COURT: Very good. Wat I'd |ike you to do
now i s state and spell your nane.

THE W TNESS: Lauren Perkins, L-A-U R E-N,
P-E-R-K-1-N-S.

THE COURT: Have you testified previously in this
heari ng?

THE WTNESS: No, ma'am | have not.

THE COURT: Then I'd like to swear you in. Wuld
you raise your right hand, please.

LAUREN PERKI NS,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: And now | would |like the person who is
here with me in Carnel, Indiana, at the podium to
identify herself.

M5. BULGER. Good afternoon, Your Honor. M nane
is Gace Bulger, B as in boy, UL-GE-R representing MG

THE COURT: Thank you.

You may proceed.

DI RECT EXAM NATI ON
BY MS. BULGER
Q Good afternoon, Lauren

Coul d you pl ease read your busi ness address?

A 1010 Boggs, B-OG G S, Road, Frankford, West
Virginia, 24938.
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Q Thank you.

And | understand you have prepared sonme witten
testi nony?

A | have, yes.

Q Whenever you are ready, you can go ahead and start
readi ng that.

A. Sure. | really want to thank you guys for
allowing ne to offer testinony today about how t he Feder al
M Ik Marketing Order changes will inpact ne as a dairy
farnmer and the cooperative we have been a nenber of for
over the past decade. Wile |I have never testified over
Zoom before, | hope that ny passion and conmtnent to the
dairy industry conmes through in the virtual format.

We're getting into our busy season here on the
farm and chopping corn and (technical issue) calving
season, and it's always good to get everybody --

THE COURT: WMs. Perkins, the connection is
intermttently slower, and then faster, and it's not a
probl em so | ong as you speak extraordinarily slowy, so
that we don't m ss any part of your testinony.

THE WTNESS: | apologize. 1'Il talk slower.

THE COURT: Pl ease.

THE WTNESS: Continuing on

| farmwith ny famly on ny great grandfather's
honest ead, which dates back to 1942. | represent the
fourth generation on the farm and | cane back to our
di versified operation in 2019 after | finished college at
North Carolina State University, where | studied
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agri busi ness.

M5. BULGER: Lauren, sorry, this is Gace. W
think it mght hel p your connection if you turn off your
video if you wouldn't mnd. 1Is that fine with you?

THE WTNESS: | can do that. G ve ne one second.

|s that any better?

THE COURT: Yes, so far.

Ms. Perkins, | just want to nake sure that we get
this. So | want you to go to your first paragraph where
you say, "We're getting into our busy season here on the
farm"

THE WTNESS: Yes, ma'am | can do that.

THE COURT: Please start there.

THE WTNESS: W're getting into our busy season
here on the farmw th chopping and starting to go into
fall cal ving season, which always gets everyone excited
about getting into fall here.

| farmwith ny famly on ny great grandfather's
honmest ead, which dates back to 1942. | represent the
fourth generation on the farm and canme back to our
di versified operation in 2019 after | finished college at
North Carolina State University, where | studied ag
busi ness.

On the farm we manage 300 organic m | king cows and
crop 1500 acres. W have sought to diversify the farm
and in 2018, established two poultry barns for broiler
production, and are in the process of building a bigger

beef busi ness.
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Like many dairy farnmers, we practice beef on dairy
breedi ng and geneti cs.

THE COURT: That last word, Ms. Perkins, it didn't
conme through clearly. Breeding and what?

THE W TNESS: Geneti cs.

THE COURT: Thank you.

THE WTNESS: Additionally, in 2022, we
established an Air B& on our farm and | have cone to
find out that while |I have always loved farmlife,
apparently so do a | ot of other people. People want to
stay at our organic dairy farmand actually pay us for
that opportunity. Now, if they'd just pay ne for the
opportunity to do the farmwork, then we would have
somnet hi ng.

THE COURT: That's great.

THE WTNESS: Qur farm enpl oys ten people, and we
sustain five households as their main income. For the
dairy, nmy primary role falls under herd manager, and al so
wor ki ng with enpl oyees. M father focuses on cropping and
ot her general duties, but it's really all hands on deck
much of the tine.

W are a small farm business. W becane certified
organic in 2009, and we are currently active nenbers of
CROPP Cooperative, which is also better known as O ganic
Valley. | serve on two nenbership coommttees for Organic
Val | ey, one called GenO which is for begi nning organic
farnmers, and the other is Farners Advocating For Organic,

whi ch provi des organi zati ons with grant resources for
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research and pronotion of organic agricul ture.

As long as we have been farmng, our famly has
al so been involved in the industry. Beyond ny organic
commtnents, | was appointed to the West Virginia Farm
Service Agency State Executive Commttee in 2022, and both
my dad and grandfather served on that sanme conmttee in
the past. Qur famly also proudly manages the birthing
center every year at the West Virginia State Fair, which
Is such a great way to connect the public to ani nal
agricul ture.

As the USDA considers how to nodify the Federa
M1k Marketing Orders, | want to share a worry that
chall enges to the pricing for Organic Valley farners |ike
nysel f that may not be addressed appropriately.

Organic mlk is produced under strict USDA
standard requirenents, and it nust be segregated from al
non-organic mlk and dairy products. In ny co-op, we also
strive for stable pay price that has never since -- that
has never changed since we have been farm ng organic --
has been bel ow conventional mlk prices. Qur co-op has a
guota system and all nenbers nust adhere so that it
ensures that we bal ance our mlk needs with custoners and
consuner denmands.

But what happens is ny cooperative ends up in a
scenario where it's required to pay a significant
multimllion dollar pool obligations every year. For ne,
the FMMOs feel nuch |ike taxation w thout any benefit.

The co-op that | have ownership in pays those pool
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obl i gati ons, but those resources never cone back to the
farmers like nme. W are stuck in an old systemthat has
requi rements and voting rules where a mnority like
organic farnmers and co-op partners cannot get a fair
treatnment. This is an oppressive systemthat organic mlk
is wongfully stuck in.

Qur certified organic Gade Afarmmlk goes to
Wnchester, Virginia, for fluid bottling and consuners at
retail that are willing to pay for organic mlk that
ensures our higher pay price and stability.

Qur farmactually just built a new parlor for the
farm back in 2014, and we're always investing in our
organi c land. For those financial resources to | eave our
co-op, and for new proposals that you all are review ng,
that could increase that drain to the FMMO systemi s
wong. Please do not create conditions at the end of this
hearing that take nore funds away from ny cooperative and
my famly's organic dairy farm

Thank you so incredibly nuch for the opportunity
to testify, and |I'mopen to any questions from USDA

THE COURT: M. Perkins, thank you so nuch.

Now, I'mgoing to ask if we think that her
renmovi ng the video hel ped enough to | eave us not being
abl e to see her.

Okay. We think it did, Ms. Perkins. So, again,
as you answer questions, just renenber to speak abnormally
slowy so we catch all the words.

THE W TNESS: Yes, nm'am
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CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q Good afternoon, Ms. Perkins. M nanme is N cole
Hancock, and | represent National MIlk. | just had a
coupl e of questions for you.

Do you sell your mlk under a fixed price

agreenent to your cooperative?

A. That's a great question. | have to refer you to
people at Organic Valley. |I'mnot quite sure on that.
Q Ckay. Do you know if you have a set anount of

mlk that you sell to the cooperative?

A. Yes, nm'am
Q Ckay.
A. So we are under a quota systemthrough O ganic

2023

Val | ey, which basically ensures that we do our best not to

go over that anount. But the people at Organic Valley

coul d better answer the quota systemthat we have set up.

Q Ckay. |I'mgoing to ask just a couple nore, but if

you don't know, that's fine, | can check with soneone
el se.

Do you know if under that quota system what
happens if you produce mlk that is in excess of your
quot a anount ?

A So I"'mnot sure on that. You would have to refer
to Organic Valley. But our top goal at Organic Valley is
to make sure that as much mlk as we have goes to organic
production for organic utilization.

Q Ckay. And if you don't have that as an outlet,
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meani ng i f you produce nore than what they can take, does
it then go into the conventional mlk channel ?

A. Like | said, that's a better question for people
at Oganic Valley. But at Organic Valley we do talk a | ot
about the organic utilization. | assune there is line --
sone line loss at plants, but Oganic Valley could help
you out better with that question.

M5. HANCOCK: Ckay. Thank you so nmuch for your
time. Appreciate it.

THE WTNESS: Thank you.

THE COURT: Stand by, M. Perkins, we have anot her
guestioner comng to the podium here in |Indiana.

THE W TNESS: Yes, ma' am

CROSS- EXAM NATI ON

BY MR M LTNER:

Q Good afternoon, Ms. Perkins. M nane is Ryan
MIltner, and | represent Select M|k Producers, a
cooperative. Thank you for your testinony today.

You nentioned in your statenent that your mlk
goes to a plant in Wnchester, Virginia.

Do you know, is that a plant that Organic Valley
oper at es?

A. | don't know that. That would be a question for
Organic Valley. But | do know that our mlk goes into the
fluid -- the fluid mlk operation.

Q Are you fortunate enough to know whet her you coul d
go to your local grocery store and pick up a carton of

mlk that came fromyour farnf
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A. Actually, | could tell you that | was a few years
ago. So in West Virginia where I'mlocated at, our mlk
nostly can be found in the Stonyfield | abel in Krogers
locally. And we were fortunate enough to find the BIN
(phonetic) nunmber from Wnchester was on one of the
Stonyfield fluid mlk cartons.

Q Ckay. Is -- 1 don't think it is, but maybe you
know. |s Stonyfield an Organic Valley brand or is that a
di fferent brand?

A. | have to refer you to Organic Valley on that
gquestion. | know they have made a | ot of changes that
happened with Stonyfield and ot her organi c conpanies.

But, yeah, that would be a better question for Organic
Val | ey.

Q Ckay. Now, the cooperative that | represent,
there's sone organic mlk in that co-op, and that mlk is
sold to other conpanies who bottle it, and therefore, our
cooperative does not have to nake the paynent to the
systemon that m |k that you describe in your statenent.

And | was wondering if -- if you know whether the
mlk fromyour farmis sold to sonebody else to be bottled
or if Oganic Valley does? But | understand that that's
sonet hing we woul d have to ask Organic Val |l ey about
because you don't know the answer today; is that right?

A That's correct. Being a dairy farnmer, I'mreally
proud to have Organic Valley collect our mlk, because
t hey coul d answer those questions and then allow ne to

enjoy what | do on the farm
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Q | understand that. | have got -- where | live in
Chio, there are sone friends of ours that are Organic
Val | ey producers, and they are very happy with them as
wel |, so | understand your pride in your co-op.

MR. M LTNER  Thank you very nmuch for answering ny
guesti ons today.

THE WTNESS: Thank you

THE COURT: Are there any other questions before |
ask for Agricultural Marketing Service questions?

There are none. | turn to the Agricultura
Mar keti ng Servi ce.

CROSS- EXAM NATI ON

BY M5. TAYLOR:

Q Good afternoon, M. Perkins.

A Hel | o.

Q Thank you for taking the tinme out of your day to
join us today and offer your testinony. | just have a few
guestions for you.

| know you stated in your testinony that you are a
smal | farm business, but | do ask all our dairy farner
producers if they neet the definition of a Small Business
as defined by the Small Busi ness Adm ni stration, which for
dairy farms is those making $3.75 mllion or less in gross
recei pts on an annual whol e farm basis.

Wul d your farm neet that?

A Yes, we woul d be considered a Small Business.

Q Thank you.

And your mlk goes to Wnchester. About how far
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iIs that fromyour farnf
A Alittle over two hours.
Q And | was wondering if you could talk a little bit
about the transportation costs to get it there.
Do you pay that cost? Have you seen those costs
change over recent years? And if so, in what direction?
A. That's not a question that | can answer today. M
father deals largely with that. That would be a better
guestion for himto answer that question.
Q And the other question | had for you, there's been
di scussion at the hearing about changing in ml|k conponent
| evel s over the past 20 years.
| was curious, do you happen to know what the
annual average conponent |levels are in your mlk?
A. | don't off the top of ny head. Qurs fluctuate
t hroughout the year depending on a |lot of variables. But
we are paid on the conponents, and as you probably already
know, butterfat is sort of the key in that space, so other
solids and proteins are nore inportant for sone of our
non-fluid products |like cheese. But |I'mnot a dairy
i ngredient specialist. That would be a better question
for those that work at the co-op
Q Ckay.
M5. TAYLOR: Thank you for your tine today. |
appreciate it.
THE WTNESS: Thank you.
M5. BULGER: M nane's Grace Bul ger representing
M G
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Thank you so nmuch, Ms. Perkins, for your tine and
for your testinony.

Your Honor, | would Iike to offer Exhibit 324 into
adm ssi on.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 324, also marked
Exhi bit M G 327

There is none. Exhibit 324 is admtted into
evi dence.

(Exhi bit Nunmber 324 was received into

evi dence.)

THE COURT: And, Ms. Perkins, thank you so nmuch
for taking the tine to prepare the statenent and to appear
before us today. W appreciate it.

Ch, good, | have your picture back. Thank you.

THE W TNESS: Thank you so much. | appreciate it.

M5. TAYLOR. Ckay, Your Honor, our next producer,
we're going to give M. Daniels another try. Hopefully we
can get his canera working. So let's bring himon. And
he does not have a pre-submtted testinony.

THE WTNESS: The second tine is a charmthe way

it |ooks.

THE COURT: Ch, excellent. M. Daniels, ny nane
is Jill difton. I'mthe Admnistrative Law Judge who is
presiding. 1'd |like you nowto state and spell your nane.

THE W TNESS: Good afternoon. M/ nane is Dave
Daniels, DDA-V-E, DA-NI-E-L-S.
THE COURT: Thank you.
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Have you testified previously in this hearing?

THE WTNESS: | have not.

THE COURT: |I'd like to swear you in. Wuld you
rai se your right hand, please.

DAVE DANI ELS,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you. Please start with your
busi ness address.

THE W TNESS: Busi ness address is 22811 18th
Street, Union G ove, Wsconsin, the zip code is 53182.

THE COURT: Thank you.

You nmay proceed with your testinony.

THE W TNESS: Again, good afternoon. M nane is
Dave Daniels, and | am a nmenber of Wsconsin Farm Bureau.
Along wth ny business partners, | run Mghty G and Dairy.
W m |k about 575 cows in Southeastern W sconsin.

First I want to thank USDA for agreeing to hearing
t hese proposals on Federal MIk Marketing Order reform
These changes are |ong overdue. Mdwest dairy farners are
in need of urgent reform and the proposals supported by
American Farm Bureau will go a long way to restoring
bal ance to a systemthat has noved away from
sustainability supporting producers.

| have a deep-rooted connection to the dairy
industry. M grandfather originally purchased our farmin
1933, wth ny parents taking over in 1956. | farnmed with
nmy dad starting in 1977, which nakes ne the third
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gener ati on.

Dairy farmers throughout the state who work
tirelessly day in and day out, not only -- not only
provide us with fresh and nutritious dairy products but
al so stimulate economc growh in our |ocal econony. CQur
farners create jobs, support |ocal businesses, and
generate tax revenue that funds essential comunity
services. Wen dairy farmng thrives, so does our
conmmuni ti es.

However, it is evident that our dairy farnmers face
nunmer ous chal | enges, including fluctuating mlk prices,
ri sing operational costs, and unpredictable nmarket
conditions, which conpronise risk nanagenent tools
avail able to them These challenges not only affect the
l'ivelihoods of our farners, but also have a ripple effect
t hrough our | ocal comrunity.

| strongly believe that fair and stable mlk
pricing nechanisns and m | k check transparencies are
essential to ensure the sustainability of our local dairy
industry. It is inperative that the Federal MIk
Marketing Order takes into account the unique
ci rcunstances of |ocal economes and ensures that dairy
farmers receive fair conpensation for their hard work and
dedi cati on. Wsconsin Farm Bureau and American Farm
Bureau are supporting several changes that coul d
positively inpact dairy farners.

W sconsin Farm Bureau is proud to support the

foll owi ng provisions, Federal MIk Marketing Order reform
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for Federal Order 30: Reformthe dairy pricing fornula
back to the higher-of as of opposed to the average-of.

The changes nade during the 2018 FarmBill at the
request of stakeholders, the Cass | nover based on the
average of Class IIl or IV has had terrible inpacts on
dairy farnmers and dairy markets. Changes in the nmarket
could lead to simlar price msalignnments between d ass |
and Cass IVin the near future as cheese-naki ng capacity
grows and cheese prices fall. This change is being
supported by the American Farm Bureau.

We need to reduce econom c incentives for
depool ing. Depooling has had several negative effects for
farmers. Handlers of Class Il, IIl, and IV can depool;
Class | handlers cannot. |In sone cases the manufacturer
doesn't pay into the pool and keeps the noney, taking
noney out the pockets of dairy farners. Even when
manuf acturers do pay the full class price value to their
depool ed farnmers, that creates wi nners and | osers. Sone
farmers get nore, and sone get |ess, which defeat the
pur pose of the Federal M|k Marketing Orders to assure
farmers in a market get roughly the sane price for their
m |k, regardless of what it's used for.

Depool ing al so i ntroduces uncertainty into dairy
farm ng. Farnmers who have their m |k under contract with
processors that frequently depool are at risk of
experi enci ng sudden and severe price fluctuations, making
it challenging to plan for the future. Dairy farners that

use risk managenent tools on their own al so saw the effect
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of depooling when the negative PPDs took away the margins
that they planned for. The practice of depooling can al so
exasperate consolidation pressures in the dairy industry.
Smal ler and md-size farns may be particularly vul nerable
as they lack the bargaining power of |arger operations.

We need to address negative producer price
differentials. Over the past several years, negative PPDs
have energed as a pressing issue within the Federal MIk
Marketing Orders system Failure to address this problem
not only jeopardi zes the livelihoods of dairy farners, but
al so threatens the long-termviability of the dairy
I ndustry.

Negati ve PPDs and depooling create huge risks for
farmers who try to hedge on futures contracts. That is,
the relationship between futures settlenent prices and
actual market blend prices is so volatile that it can
increase a farnmer's risk rather than manage it. This
penal i zed farners for trying to do the right thing in
managi ng their risk, which | have stated before.

The 2018 FarmBill switched fromthe higher-of to
t he average-of plus $0.74, further exasperating these
di sruptions and made m | k checks nore confusing. [In 2020
al one, over $700 mllion was lost in the revenue pool,
partly due to the fornula was switched, decreasing the
paynents many farnmers received, as well as manufacturer
depool i ng behavi or.

On our own particular farm that equated to a | oss

of $1.05 a hundredwei ght, which inpacted ny margins. At
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first, this inbalance was |inked to COVI D-19 forces.
However, the | osses in the pool value have continued
t hrough 2023. As Class IV prices, or butter, prices have
becone the driver of the dairy market, cunulative pool
| osses have reached nearly $920 mllion since the formula
went into effect in May of 2019.

El i m nate advanced pricing of Class | mlk and
Cass Il skimmlk. Under the current Cass | and
Class Il pricing fornmul as, weighted average dairy product
prices fromthe first two weeks of one nonth are used to
cal cul ate advanced prices used to price Cass | and
Class Il products for the foll ow ng nonth.

This arrangenent creates a |long | ag bet ween when
t he advanced prices and current prices as announced for
that sane nonth. That neans that the advanced prices can
be based on weekly data that is 25 to 40 days ol der on
average than the basis for the current price. This neans
when market prices rally, current prices can be nuch
hi gher than advanced prices, |eading to | ow and negative
PPDs. This creates an opportunity to depool mlk fromthe
order to benefit fromthe non-pool ed value of the recently
el evated prices, without sharing that value with the pool,
and further depress the PPD. This is sonething that
happened in 2020 which really exasperated the negative
PPDs.

By renovi ng advanced pricing, all commodity prices
woul d be announced during the sane nonth using the sane

data, renmoving any lag time within the pricing system
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Conbining this adjustnment with a swtch back to the

hi gher-of C ass | nover would further reduce price spreads
that contribute to a higher probably of handl ers depooling
fromthe marketpl ace

El i m nation of advanced pricing would not be
expected to have a substantial inpact on the average
Class | or overall producer prices, but it would increase
average uniformprices in the Federal M|k Marketing
Orders because, periodically, high manufacturing mlk
val ues woul d not be renoved through depooli ng.

During 2020, avoi di ng depooling would have
retained billions of dollars in the Federal M|k Marketing
Order pools, helping better maintain uniformprices anong
producers, rather than large differences between pool ed
and depool ed m | k val ues.

Goi ng back to our farmwe | ost $1.05 per
hundr edwei ght, but sone farms bore the total brunt of the
negative PPDs, and those added up to $1.79 per
hundredwei ght. This is why we are saying that sone are
Wi nners and sone are | osers.

The changes were -- when made -- during the 20- --
no, wait, next page.

Failure to address these problens not only
j eopardi zes the livelihoods of dairy farnmers, but also
threatens the long-termviability of the dairy industry.
| urge USDA to work coll aboratively to find solutions that
ensure fair conpensation for dairy producers, transparency

for farnmers' mlk checks, and the continued availability
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of high-quality dairy products for consuners. By
supporting fair pricing and the overall wellbeing of our
| ocal dairy industry, we can pronote econom c resilience
and job security in our comunity.

It is my hope that USDA wi Il carefully consider
the | ocal econom c inpact when neking formnula changes

novi ng forward.

Thank you. And I'll receive any questions if
needed.

THE COURT: Thank you, M. Daniels. That is
excellent, solid information that you provided. |[|'m
certain there will be questi ons.

CROSS- EXAM NATI ON
BY DR CRYAN:

Q Hello, M. Daniels. |'mRoger Cryan with the
American Farm Bureau Federation. |It's nice to see you
agai n, and thank you for your testinony.

A You' re wel come.

Q You stated clearly you' re a nenber of the Farm
Bureau. | thank you for that.

| al so understand you attended our Federal Order
forumlast Cctober to consider these issues.

A. Yes, in Kansas City.

Q Wth a wide range of folks fromall kinds of
organi zati ons, including processors and co-ops, and a | ot
of farners.

What -- what were your takeaways fromthat?

A. The takeaways that | took home with that is that
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we did neet and we tried to get together to find

comonal ity, not only within producers but also within the
co-ops and the structure of the processors that were
there. And | thought we had sone very good and uni que

t hings that we wanted to bring back to try to change the
Federal M|k Marketing Orders and basically bring them up
to date, as | woul d say.

Q Wiich is -- which is the primary purpose of this
proceeding is to bring things up to date.

Was there a clear consensus on returning to the
hi gher - of ?

A. | think there was a cl ear consensus, not only from
producers but al so processors, that that should be done.
Q And was there also a clear consensus that any
Make Al |l owance changes shoul d be based on audited

mandat ory survey data?

A. That's ny prenonition is that we -- we need to
have those mandatory nunbers involved. There was a study
by Mark Stephenson fromthe University of Wsconsin
Madi son that used voluntary nunbers, but | think he was
only using |like 30% of the manufacturers that were out
there. So it was ny opinion as a producer that we should
have those mandatory nunbers, along with the mandatory
nunbers that are -- are brought forward on production and
stuff like that for the processors.

Q s there anything el se you would |ike to add
about, for exanple, the naybe proportional inpacts of you

and your nei ghbors from depooling? | nean, you tal ked
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about it a good bit, but was there anything el se --
anything el se you wanted to add on that?

A. One of the things | see as a producer is that we
do need to have a trusting relationship with processors.
But in the sane token, we need to trust them and having
common and standard m |k checks to the farnmers woul d be
very, very helpful for us to know where those dollars are
com ng fromand stuff |ike that.

As we -- as we as a producer are out here, we
have -- we have little control of what our inport -- what
our inputs are to a certain extent. But we can control on
how our cows and what they produce, and by using conponent
val ues we can increase the -- either the butterfat or the
protein, depending on what things are being paid for. So
we can increase our incone that way.

So | think mlk check transparency is -- would be
very much a benefit to farners and dairy farnmers and
producers.

Q Fant asti c.

|s there anything else you would like to say?

A Not at this tinme. Thank you.

DR. CRYAN. Thank you very nmuch for testifying. |
appreci ate your signing up early and | ogging in and
getting through your technical difficulties. Thank you.
Thank you all.

THE COURT: Are there other questions before
turn to the Agricultural Marketing Service for their

guestions?
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No. So | do turn to the Agricultural Mrketing
Ser vi ce.
M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon, M. Daniels.

A Good afternoon.

Q Thank you for taking tinme out of your day to
testify today. | have a few questions. |'mnot sure if
you heard ny question of the previous wtness on whet her
they nmet the Small Business definition. | was wondering
if your farmneets that definition, and | can repeat it
you need ne to.

A. No. Qur entity would have nore than -- | think
you had -- what's, again, the --

Q $3.75 million or less in gross receipts.

A. 3.7 mllion? WlIl, there are sone years that we

are over that, but nost years we're pretty close to being

under that.
Q Ckay. Thank you
And you're in Southeast Wsconsin. Do you know
where your mlk goes to be processed?
A. Yes. It's purchased by a cheese conpany, and it
ei ther goes to Brownsville, Wsconsin, or Juneau,
W sconsi n.

Q And how far are those |ocations fromyour farnf

A. They are pretty close to about 100 mles away, so

about an hour and a hal f.
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Q And can you talk a little bit about how you have
been i npacted by changes in transportation costs of recent
years? There's been testinony to that effect previously
by other farnmers, so | would |like to get your take on
t hat .

A We had the opportunity to have our own trucking
business for a little while. And so when we just decided
to discontinue that, we put our -- our transportation
costs out for bid, and we have seen that rise up naybe
| ess than 10% at this point. But we were paying for
pretty much all of our trucking costs all the tine, unlike
other farns in the area that may have been subsidi zed in
the past. But now are taking the total brunt of that

transportation cost.

Q And am | correct thento -- | wll ask if you are
a cooperative nenber or a direct ship -- an independent
pr oducer ?

A. W do have to be a nmenber of a cooperative in

order for the cooperative to check on the testing
procedures of the private cheese conpany. So we're a
nmenber of Edge Cooperative.
Q Ckay. Thank you
And | want to nmake sure we're clear, since
don't -- we don't have a witten statement in the -- in
the record. But you're supporting, specifically of the

proposals in front of us today, the higher-of proposal?

A That is correct.
Q And the proposal that would elim nate advanced
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pricing?
A Yes, that is correct, also.
Q Ckay.
A. Because the lag tine that is -- that is devel oped

because of that advanced pricing.

Q And | also took fromyour testinony that you
support just generally changes that woul d reduce depooling
i ncentives?

A That is correct, also.

Q Ckay. M last question is about risk nanagenent.
Curious if you use any risk managenent tools, and if so,
what they are?

A. Yes, we signed up when the DMC program canme into
play in 2018. W signed up for the five years. So this
is the fifth year, and in 2024 that will have to be
revisited.

We al so do the DRP i nsurance. W have used that

pretty much for -- since it's been -- inception. And we
feel that's -- that really is a good way of putting a base
underneath our m |k production -- what would be for our

m | k production.

Q And when you use DRP, on average, how far out do
you lock in a contract?

A. On the average, it's probably six to nine nonths
at the nost.

Q Ckay. Thank you

M5. TAYLOR: | think that's all the questions from

AMS.
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THE COURT: Is there anything in addition,

M. Daniels, that you would |ike to say before we thank

you and nove to our next farner w tness?

THE WTNESS: Again, | appreciate USDA taking up

t hese hearings. | know there are several proposals,

than | think close to 17 different proposals. But

a producer, we do need to update these, and | appreciate
the value that is being done here in the |ast few weeks.
THE COURT: Thank you. |, too, as a presiding
officer, amin awe of the work that's been going on here
And so

and the enormty of the task before the Secretary.

| particularly thank you for taking your tine, and all

as

t hose who have participated in any way, in acquainting the

Secretary with the different points of view from al
around the country, all different types of activity.
THE WTNESS: Well, maybe we'll just have to do

this a |lot nore sooner than we did the [ast tine.
THE COURT: Thank you so nuch.
THE W TNESS: You're wel cone.

M5. TAYLOR: Ckay, Your Honor, | believe the next

dairy producer in the line will be Johnny Painter,

will try and bring himto the screen.

He does have a statenent, and we accidently didn't

print a | ot of paper copies, but we do have enough so you

can have one and the record can have its copy.

For those in the roomor |istening online,

posted on the website, and it's posted as -- down towards

the bottom there is a heading "Dairy Farnmers,'
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Pai nt er - DF.

And | do see M. Painter online, and we w ||
spotlight himso he shows up. There we go.

THE COURT: Good. | can see -- |'mJudge difton.
| can see you even though you cannot see those of us who
are in the roomin Indiana. |'m/looking at your witten
testi nony dated COctober 6, 2023, and |'mmarking it as
Exhi bit 325.

(Exhi bit Nunber 325 was marked for

identification.)

THE W TNESS: Thank you.

THE COURT: And for those that don't have a
printed copy, you can find it as Painter-DF.

Al right. Good. Please state and spell your
nanme for us.

THE WTNESS: John P. Painter, 11, J-OOHN, P
P-A-1-N-T-E-R, Roman nuneral 11.

THE COURT: Have you previously testified in this
heari ng?

THE WTNESS: | have not.

THE COURT: [|I'd like to swear you in. Wuld you
rai se your right hand, please.

JOHN P. PAINTER, I1,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you. Now, sone people like to
read their statement verbatimand then make comments.

Sonme people like to begin to read the statenent, and as
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you are pronpted to explain further as you go along. Both

those are perfectly fine. You may proceed however you

wi sh.

THE WTNESS: Ckay. [|I'mgoing to give ny whol e
witten statenent, and then I'll take questions at the
end.

THE COURT: Excellent.

THE WTNESS: First of all, let ne start off by
t hanki ng USDA for holding this | ong overdue hearing to
update our Federal M|k Marketing Orders. M nanme is
Johnny Painter. | operate Painterland Farns, a 400-head
organic dairy and 5,000-acre crop farmin partnership with
nmy two brothers in Tioga County, Pennsyl vani a.

Qur mlk is processed by Organic Valley. You may
have heard of our operation through ny nieces' fanous
yogurt busi ness, Painterland Sisters.

| will be transparent before | -- before | begin
nmy testinony, that | understand sone of ny testinony wll
contradict with ny cooperative's asks, but |'m here today
representing Pennsyl vani a Farm Bureau nenbers.

| currently serve on PFB's Board of Directors and
amthe dairy and farm policy conmttee chairman.

MR HLL: M. Painter?

THE W TNESS:  Yes.

MR. HILL: This is Brian H Il from USDA. W need
you to slow down just a bit for the court reporter,
pl ease. Thank you.

THE WTNESS: ay. Gkay. Thank you.
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| currently serve on Pennsylvania Farm Bureau's
Board of Directors and amthe dairy and farm policy
commttee chairman. | offer these remarks on behal f of
Pennsyl vani a Farm Bureau and our over 28,000 nmenbers who
primarily are small- to md-sized famly farns.

To provi de sone background on the Pennsyl vani a

dairy industry, we have roughly 5,000 dairy farners which

produce nearly 10 billion pounds of m |k annually.

| would like to start off this testinony by

2023

recogni zing the inportance of this hearing. The last tine

our industry saw a conprehensive revision was in 2000.
Clearly, the econony has changed over the past two
decades. Farm Bureau is concerned about the |arge

i mbal ances in the pricing and pooling of mlk which have

recently cost dairy farns hundreds of mllions of dollars.

COVI D- 19 caused unprecedented vitality (sic) in
m | k markets and highlighted the urgent need for the
i ndustry to consider ways to nodernize the Federal M1k
Mar keting Order system

THE COURT: Let ne have you read that sentence
again. Wen you said "vitality,” | don't think that's
what you neant.

THE WTNESS: Volatility. Sorry about that.

THE COURT: Yes. \What a difference, right?

THE WTNESS: A huge difference. Thank you for
t he catch.

THE COURT: Just read that whol e sentence again.

THE W TNESS: Farm Bureau is concerned over the
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| arge i nbal ances of pricing and pooling of mlk which have
recently cost dairy farmers hundreds of mllions of
dollars. COVID 19 caused unprecedented volatility in mlk
mar ket s and hi ghlighted the urgent need for the industry
to consider ways to nodernize the Federal MIk Marketing
Order. Let ne be clear, though, Farm Bureau does not want
to recreate the system rather nodernizing will fix the
maj or problens without elimnating what is currently
wor ki ng.

Wiile there are nultiple factors |leading dairy
farners to sell their herds, one of the main reasons i s
pricing. |In Pennsylvania, our mlk pricing is twce as
conplicated due to the Comonweal th's high over-order
prem um but the outdated FMMO system certainly do not
hel p. Unfortunately --

THE COURT: Let nme stop you again.

THE W TNESS: Ckay.

THE COURT: For just a nmonent you sl owed down as
M. H Il requested, and | know that it's nerve racking to
be testifying. And so just breathe and relax, and sl ow
down a bit nore.

THE WTNESS: Al right. Thank you.

Unfortunately, our state, |ike many others, is
experiencing a trend in declining licensed herds. In
2022, Pennsyl vani a averaged 468, 000 cows, which is 6,000
cows less than in 2021. | can attest that farnmers are
| eaving the dairy industry, especially Cass | producers,

sinply because the noney and | abor is just not there. W
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have the chance to change that narrative by anending the
antiquated Federal MIk Marketing Order systemto neet the
econom ¢ needs of our farners.

Pennsyl vani a Farm Bureau supports National MKk
Producers Federation's Proposal 13, to return to the
hi gher-of C ass | nover.

In the 2018 FarmBill we changed the way C ass |
mlk is priced to be cal cul ated using the sinple average
of the Advanced Class IIl and IV skimmlk prices plus
$0.74. While the intention of this change was good, it
| ogistically did not make nore noney for our farners.
According to market tell -- Market Intel, published by
Ameri can Farm Bureau Federation in 2020, nearly 40% of the
time the spread between the Advanced Class |1l and
Class IV price was larger than $1.48. This is concerning
because dairy farnmers would then have to swal |l ow t he cost
of alower Class | mlk price rather than receiving the
hi gher - of .

Pennsyl vania Farm Bureau's dairy and farm policy
comm ttee has had recent discussions on the nunber of
farmers expanding to other classes of mlk to bal ance out
the profit loss usually seen with fluid mlk. The current
pricing fornmula does not support an affluent C ass |
mar ket in addition to the decreasing trend of consunption
of fluid mlk. USDA nust act upon this upsetting trend,
listen to the stakeholders in the hearing, and return to
the higher-of Cass | mlk.

Second, we are supporting National M|k Producers
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Federation Proposal 19 to increase Cass | differentials
in all locations. For Pennsylvania, the C ass |
differential ranges from$2 to $3.50. The problemhere is
supply and demand change frequently, so the differenti al
must adapt to reflect those changes within the market. It
sinply is not fair for our farners to get paid on fixed
prices and adjustnments when m |k supply and nmar ket demands
change dailvy.

We strongly encourage USDA to anmend the C ass |
differential to adapt to supply and denmand needs so that
our farnmers and processors have a nore accurate and
bal anced system Moreover, | wll reiterate Proposal 21
from AFBF that asks for the Class Il differential to be
increased to $1.56. These updates and increases are a
result of our systemnot being able to adapt with econom c
and consuner mar ket changes over tine.

PFB's fourth recommendati on supports AFBF' s
proposal to adjust yields and Make Al |l owance based on
mandat ory and audited survey. As AFBF raised in their
proposal, we, too, understand the adm nistrative costs
behi nd the survey, but it is a necessary step to ensuring
the price and value of mlk is precise.

Make Al l owances nust be adjusted, and by using the
mandat ory cost survey, USDA will|l determ ne the exact and
appropriate adjustnent. There should be no Make Al | owance
changes wi thout a mandatory audited survey. Since there
IS no such survey avail able, we oppose a Make All owance

change. It is unfair for us as farners to have nore of
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the profits going to processors w thout the necessary
evi dence.

Finally, | understand PFB s | ast request nust be
enacted by Congress, but since it would inpact the Federal
MIk Marketing Orders system | would like to nention it.
During ny tine at PFB, the two biggest conplaints | have
heard fromfarnmers is about Class | mlk pricing and bl oc
voting. Farm Bureau believes that dairy farnmers shoul d
have an opportunity to directly vote on Federal Mk
Mar keti ng Order order issues as they inpact mlk prices
and farmprofitability.

Currently, only dairy farmers who are i ndependent
and not nenbers of a cooperative may cast individual
bal |l ots. Cooperatives may allow their nenbers to vote
i ndependently, but then |ose their ability to bloc vote on
behal f of their non-participating nenbers. Mdified bloc
voting would allow for co-op nenbers to be able to vote
i ndependently and confidentially, while allow ng
cooperatives to cast ballots for farnmers who choose not to
vote individually.

Again, | recognize this is not something that USDA
can adopt, but we woul d encourage any Congressi onal
offices listening today to bring about this nuch needed
| egi sl ati ve change to the system

| appreciate USDA's tinme and consi deration of
PFB's recommendati ons for the Federal M|k Marketing O der
system It should be noted that any proposal | did not

explicitly nention in ny testinony but has been proposed
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by AFBF we support as well. The recommendations | laid
out today were a result of what our staff hears the nost
about from PFB' s dairy farmners.

As | said in the beginning of ny testinony, USDA
must act upon st akehol ders' proposals in nodernizing the
systemin a tinely manner for the sake of the future dairy
farmers. W nust inprove pricing formulas for all classes
of mlk, but especially for Class I, as fluid mlk is
supposed to be the nost profitable, but the current system
does not allow for that to happen. Most inportantly,
though, it is crucial for producers and processors to be
able to be at the table discussing how to best nodernize
t he system t oget her.

Again, | thank USDA for your tinme. |'Ill be happy
to answer any questions.

THE COURT: M. Painter, | thank you. That's very
conprehensi ve. Very thorough. Very well thought through.

THE WTNESS: Thank you

THE COURT: You're welcone. | should have asked
at the begi nning your business address, please.

THE WTNESS: 571 Howl and Hi |l Road, Westfield,
Pennsyl vani a 16950.

THE COURT: And how do you spell the nanme of that
road?

THE WTNESS: H OWL-A-N-D, HI-L-L.

THE COURT: Very fine.

We do have our first questioner at the podi um

THE W TNESS: (kay.
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CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good afternoon, M. Painter. M nanme is Chip
English. | represent the MIlk Innovation Goup. | know
you can't see ne. Oganic Valley is a nenber of the MIKk
| nnovati on G oup.

A Good afternoon.

Q Yes, good afternoon

Sir, in your testinony you said you were a nmenber
of Organic Valley and ship your mlk -- your organic farm
mlk with then®

A That's correct.

Q The organic m |k co-op has nade it known that they
have been chal |l enged wth | arge annual pooling obligations
wi th no perceived benefit.

Do you think organic mlk is being fairly treated
within the orders?

A. Absolutely not. And the reason why | say that is
we have to pay that fee in, and Organic Valley and ot her
organi ¢ dairy conpani es have a supply nanagenent system
And so we are controlling our own, so it's very unfair
that we have to pay in if we're not putting mlk, spot
mlk, into the -- into the market.

MR. ENGLI SH: Thank you, sir. That's all | have.
| hope you have a greet day. There may be ot her
guesti ons.

THE WTNESS: Thank you
111/
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CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Painter. This is Nicole
Hancock wi th National MIKk.
| just wanted to first start off by extending
National MIk's gratitude for supporting their proposal on
hi gher-of in the Class | differentials. W really
appreci ate your support there.
A You' re wel cone.
Q | just had a couple of questions pertaining to
your quota systemw thin Organic Valley.
Do you participate -- do you have a quota for the

mlk that you deliver to Organic Valley?

A. We have a quota system or supply managenent
system yes.
Q Ckay. And does that -- do you sell your mlk to

Organic Valley under a fixed price agreenent?

A. Wel |, we get conponent pricing, but we kind of
have base prices, yes.

Q Ckay. And then if you produce nore m |k than what
is allowed or accepted under the quota system what
happens with that mlk?

A. There is a penalty for that. For exanple, if ny
guota is 500,000 pounds a nonth and | ship over that, they
take the mlk, but there's a $20.00 a hundredwei ght
penalty for taking that mlk. But the mlk gets bl ended
with everybody else's, and Organic Valley has been pretty

fortunate under -- because of good nanagenent that we have
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Q Ckay. And then that other 2% do you know where
t hat goes?
A | "' m guessing nost -- | don't know exactly, but
sonme of it is line loss. |'msure, you know, between the

bulk tank and it's getting processed and all that, you

know, so...

2023

Q Okay. And do you have any mlk that ever nakes it

into conventional mlk fluid systens?
A Not that | amaware of. None of it.
Q Ckay. Al right.
M5. HANCOCK: Again, thank you for your tine
today. | appreciate it.
THE WTNESS: You're welcone. Thank you.
THE COURT: Even though you cannot see us, it is

very fun for me to watch as people who are talking to you

| ook up at your screen here and --

THE WTNESS: Thank you.

DR. CRYAN. In fact, I"'mgoing to take a picture.

THE W TNESS: Awesone.

DR CRYAN. So | can -- so | can send it to you
and other folks. 1'Il send it to you as well.

THE W TNESS: Thank you.

CROSS- EXAM NATI ON

BY DR CRYAN:

Q M. Painter, |I'mRoger Cryan with the Anmerican
Farm Bureau Federation. |It's nice to see you.
A. Nice to see you again, Roger. | net you a couple
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years ago in Hershey, | believe.

Q Ch, very good. Wen | was with -- | don't know
when that was.

A You were there in Novenber explaining some mlKk
I ssues.

Q Ckay. Very good. | think | renenber that. |

hope | renmenber that.

So you have established you are with the Farm
Bureau. | appreciate that. You are -- and you support
the Federal Order system on behal f of Farm Bureau.

You support the Federal Order systemoverall; is
that correct?

A. Absol ut el y.

Q And you al so support the increase in the Cass |
differential s?

A Uh- huh.  Yes.

Q And you support taking steps to -- taking steps
generally to elimnate and reduce negative PPDs in the
order pool ?

A Absolutely. That's been a huge issue in the
Nor t heast, probably everywhere.

Q Can you tal k about that? Tal k about what an issue
t he negative PPDs have been, both generally and with
respect to perhaps you and your nei ghbors and the inpacts
that's had?

A | can a little bit generally. Because we're
organi c, we haven't seen that negative PPD on our mlKk

checks. But depending on where the m |k goes and the
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price that | have seen neighbors that get differences in
m |k check prices of -- there could be 2 or $3 spread, so
we need to conme to sonme -- sone fornula that is sinple and
fair and causes equality across the board I guess woul d be
the right word.
Q Very good. | really do appreciate your
participation, and thank you very nuch.
A. You' re wel cone.
DR. CRYAN. And |I'mdone. Thank you.
THE COURT: Are there any other questions before |
turn to the Agricultural Marketing Service for its
guesti ons?
There are none other, so | turn to the
Agricul tural Marketing Service.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Good afternoon, M. Painter
A Good afternoon.
Q This is Todd Wlson. |I'mwth the Agricultura
Mar keting Service, and |'ve got a couple of questions.
Have you heard Ms. Tayl or question previous
W t nesses about if they neet the Small Busi ness?
A. Unfortunately, |I'munder 3.75 mllion.
Q Thank you.
Al so, we have asked other producers for the past
several, many days maybe, about their usage of risk
managenent tools, and wanted to know if you utilize any

such.
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A. | do. And | haven't -- | have used the Dairy
Revenue Protection insurance at different tines, and |
have -- it's kind of been a wash for nme. | guess |I'ma
firmbeliever in those prograns that you have to be in,
it's kind of like college education, if you paid a little
sonething for it, you understand it better. So |I've used
that. | amsigned up for the dairy market | oss coverage.
And then part of our risk, being in the supply managenent,
is you try to manage your mlk so you don't go over your
production, and then you can al so manage for your
conponents and stuff.

Q Thank you for that answer.

Al so, on the DRP, how far out do you look to I ock
in any prices?

A. Most of them have been in the six to nine nonths.

Q Ckay. Thank you very nuch.

A You' re wel cone.

Q In your testinmony, | know we have tal ked a | ot
about Class | and PPDs and different things. You
nmentioned at the top of page 2 sonethi ng about C ass |
producers, and | just wanted to understand nore of what
you -- what does that nean to you. As | read the
sentence: "I can attest that farners are | eaving the
dairy industry, especially Cass | producers, sinply
because the noney and | abor just is not there."

A Well, | think dass |I kind of neant G ade A, but
then in Pennsylvania, | went on to say about our

over-order pricing system And sone of that has to do --
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we were in a tinme of couple years ago where the | ower --
the other classes paid nore than the fluid class was

payi ng, so people were | ooking for ways to change their

paid a fair price across the board and have sone kind of
uniformty to it.
MR, WLSON. Ckay. Thank you, M. Painter

time that you took out today to, be here with us.
THE WTNESS:. You're welconme. M pleasure.
THE COURT: M. Painter, is there anything el se

next producer w tness?

a privilege to be able to participate, so thank you.
THE COURT: Thank you.

our next farmer witness. You'll have roomto stretch a
little bit. Don't go too far, but you are welcone to
| eave the roomif you' d liKke.
(Wher eupon, a break was taken.)

THE COURT: We're back on record. It is 2:17.

| have an image on ny screen. |'m Judge Jil
Cifton. Pleased to see you.

Wul d you state and spell your nanme for us.

THE WTNESS: M/ nane is Martin Hall ock
MART-1-N HAL-L-OCK

mar ket, where we ought to be | ooking for everybody to get

That's all | have. And | just want to thank you for the

you woul d |i ke to add before we thank you and turn to our

THE WTNESS: Thank you very nuch. |'msorry you

Let's take a five-minute break before we go on to

had to stop nme, slow ne down a couple of tinmes, but it was
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THE COURT: M. Hallock, | have here at ny

fingertips a witten statenent, and |'mgoing to mark that

as Exhi bit Nunmber 326.
(Exhi bit Nunber 326 was marked for

i dentification.)

THE COURT: And at the right-hand top of that

statenment there's also a designation that it is Exhibit

NVPF-66. |1'd like to swear you in unless you have
previously testified in this proceedi ng.
THE WTNESS: No, | have not.

THE COURT: All right. Please raise your right

hand.
MARTI N HALLQOCK,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
Dl RECT EXAM NATI ON
BY MR PROMNT:

Q Good afternoon. Bradley Prowant on behal f of

Nat i onal M | k.
M. Hall ock, could you please provide your

busi ness address for the record.

A. Yeah. |[It's W62 County Road NN, |ike Nancy Nancy,

Mondovi, MO ND-O V-1, Wsconsin, 54755.

Q And, M. Hallock, did you prepare Exhibit NVPF-66,

whi ch has now been marked Hearing Exhibit 3267
A. Yes, | did.

Q Al right. And would you proceed with reading
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t hat .
A. Ckay.
My nane is Marty Hallock, and I'ma first
generation dairy farnmer from Mondovi, Wsconsin. | mlKk

1100 cows with ny wife and son as partners. Qur farm nane
is Mar-Bec Dairies. | have been farmng for 33 years,
30 years as a nenber of the Ellsworth Cooperative
Creanery. | have attended River Falls -- UWRiver Falls,
recei ved a Bachelor's degree in animal science, a mnor
farm managenent and dairy enphasis.

| have been a nenber of the Ellsworth Cooperative
board for 16 years, serving as vice chair. | have served
on the Professional Dairy Producers Board --

THE COURT: M. Hallock, I'msorry, this is Judge
difton.

THE WTNESS: |'msorry.

THE COURT: This is excellent, but | want you to
sl ow down your testinony.

THE WTNESS: |'msorry about that.

THE COURT: Start with -- where | would really
like you to start is, "I have been a nenber of."

THE WTNESS: Gkay. | have been a nenber of the
El | sworth Cooperative Creanery board for 16 of those years
serving as vice chairman. | have served on the
Prof essional Dairy Producers of Wsconsin board, which is
a national programbased in Wsconsin. | have served on
t he Executive (sic) as Vice President for two of those two

years, and president as one. | have also sat on the Dairy
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Sustainability Council of Wsconsin for two years. | have
served on our local Gl mnton School Board for 19, ten as
president. | have also served on the CESA, Cooperative
Educati on Service Agency 10 Board, for ten years,

i ncluding three as president.

| amusually the nunbers farner on our board, and
recent departures of block and barrel has been -- the
barrel -- let ne start over.

The recent departure of the block and barrel
pricing has had and continues to have a great inpact on ny
livelihood and for those of our nenber owners. |, as a
farmer, and as a farner of the Ellsworth Cooperative
Creanery, are being harmed by this wi dening of the barre
block split. This is detrinental to the nenbers of the
El | sworth Cooperative Creanery as we have a barrel plant.
It is wthin the power of the Federal Order systemto nmake
it equitable and by providing order narketing.

|"mhere to support National MIk's proposals in
total to anmend and noderni ze Federal M Ik Marketing O der
as it wll provide a holistic approach to having al
farmers benefit froman equitable m |k marketing order.

In particular, | amhere to support the
elimnation of barrels in the calculation Cass Il mlk
prices. By elimnating the cal culations, we have a better
ability as barrel manufacturers at Ellsworth Cooperative
Creanery to work with the industry to create a nore fair
and equitable pricing system whereas if it stays where it

is, we do not.
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Qur incone as a cooperative only has the potenti al
to increase with the elimnation of barrels fromthe
cal cul ati ons of our inconme derived fromthe sale of
products. In the worst case scenario, we will still get
t he sanme incone as barrels were included in the
cal culation. W have the potential to gain nore value in
pooling in the mlk and the order system by including only
bl ocks in the cal cul ati on.

Far too long there's been freel oaders in the
system t hat have been using the barrel in the price of
Cass Ill -- no, I"'mgoing to start over.

Far too long there's been freeloaders in the
system that have been using barrels in the price of
Class Il protein to subsidize their own operations. W
can no longer tolerate as individual cooperative nenbers
or as a collective group. W need to stop having
freel oaders into the system and have an equitabl e system
where farnmers are paid fairly so that we can continue to
have orderly marketing in the system

As a nmenber of the Ell sworth Cooperative Board of
Directors, we continue to | ook over ways to increase our
menbers' val ue, including a stopping of barrel productions
whi ch we -- which would greatly nmake the problemfor the
i ndustry worse. Should the cooperative stop maki ng barrel
cheese, there's no barrels in the Federal MIk Mrketing
Order systemto include in the cal cul ations.

W're at a critical point in the Federal MIKk

Mar keting systemthat we need to fix the problemthat had
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uni nt ended consequences that include using barrels as
proxy for block cheese is one of those. M understanding
that fell ow cooperative nenbers are concerned about the
unknown of how to price barrel cheese and processed
cheese, but it's far better to work with the future where
you can designate and guide a nore equitable future than
stay with the msery of the current system we have.

At present, using our cooperative's nunbers of
$0.95 for barrels and blocks differential from historica
values, ny farmhas lost $1.9 mllion since 2017, or about
$0. 95 had barrels been properly priced to proxy for block
cheese. See Table 1.

THE COURT: Let nme stop you. | just want you to
read that again, and when you give the price, just add
“per hundredweight,” if you wll. So just read that
sentence again, but make sure that we know what that $0.95
i s about.

THE WTNESS: Ckay. At present, using our
cooperative nunbers of $0.95 per hundredwei ght for bl ock
and barrel differentials -- difference from historical
values, ny farmhas lost $1.9 million since 2017, or about
$0. 95 per hundredwei ght had barrels have been properly
priced proxy to bl ock cheese.

So what |'msaying here -- this isn't on the
script -- but what I'msaying is the barrel-bl ock spread
woul d have continued at $0.03 -- $0.03 to $0. 04 was
historical. That's the difference that sone of these ups

and downs have cost us.
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We need to view all of the proposals in National
MIKk inits entirety so that equitability to all nenbers
that pool their mlk and not pick and choose w nners and
| osers, or as the unintended consequences of change in the
mar ket since 2017 have made | osers out of barrel
producers.

THE COURT: Now, your Table 1 cones next, and it's
hard to read into the record a table, and I"mnot going to
ask you to do that. But in general, describe for ne what
this table signifies.

THE WTNESS: So what the table really signifies
is if you look on, it has the years. The second colum is
t he pounds of m Ik that our farm produced. And | woul d
note that 2023, it's only the first four nonths. When
put this project together, it was quite a while ago to get
in here. | used a spread of what it would have been if it
was $0.03, what the variation is. And then the total
dollars are in the far right colum, with the totals being
added up at the bottom

THE COURT: Are you telling ne that in the first
four nonths of 2023 the current pricing nmechani sm cost
your farm $460, 5097

THE WTNESS: | would tell you that it cost ny
farmand every farmthat -- that's naking a barrel plant,
it did.

When you have a discrepancy of $0.45, when it
shoul d have been -- historical means would be 3 to 4, |

used 3 in ny calculations here, you know, that's -- that's
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real noney, you know. And that's not just -- that's not
just a little bit, that's -- you will see -- you will see
| ess barrels if this continues, because farnmers can't
continue to make barrel cheese and get paid that nuch

| ess.

| have been dairy farmng since | graduated from
coll ege, and | have never seen -- up until 2017, there was
not nmuch fluctuation. Since then, you can see 30, $0.40
in a heartbeat.

You know, if you look at it, in '22, believe it or
not, we were actually higher. Barrels were actually
hi gher than blocks. So that's why there's a positive
29,643 in 2022.

THE COURT: And that was the only year in your
tabl e where you were advantaged, all the others are
di sadvant aged?

THE W TNESS: Correct.

THE COURT: And you may continue to read the end
of your statenent.

THE WTNESS: | just want to thank the USDA for
taking tinme to listen to farners and their concerns. |I'm
sure they are quite aware that there's a |lot of pressure
on farns to be profitable as we try to continue to grow
and deliver the best quality of mlk in the world.

THE COURT: Your statenent is a cry for help and,
nevert hel ess, inspiring.

THE WTNESS: Thank you

THE COURT: | thank you.
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And now you invited the opportunity to be
guestioned, and we will allow that to occur.

MR. PROMANT: Your Honor, | don't have any nore
guestions for M. Hallock. He's available for
Cross-exam nati on.

THE COURT: Al right. Thank you.

And if you will just sit tight, M. Hallock,
peopl e have to cone up to the podium here in |Indiana
before they speak into the m crophone to ask you
guesti ons.

THE WTNESS: That's fi ne.

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon, M. Hallock. M nane is Roger
Cryan. |I'mhere with the Anerican Farm Bureau Federati on.

|"minpressed with the extent of your involvenent
wi th your |ocal community and farm organi zation.
It's ny understanding you are al so a nmenber of
Farm Bureau; is that correct?
A | am

Q You serve as a del egate and voting nenber?

A Yeah. [|I'mon -- I'mgoing to | eave the community
in a better place when I'mgone, so I'm-- | know that's
our goal .

Q That's a -- that's a common thread with farnmers.

| appreciate that. And | appreciate your being here to
testify.
Coul d you el aborate on the kind of inpacts that
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negati ve PPDs and depool i ng have had on you and your
nei ghbor s?

A. Well, you know what, it just seens that --
probably nmy nunber one problemis with this barrel-Dbl ock
spread and sone of these negative PPDs, is it directly
affects ny cash flow, nunber one.

But probably the biggest problemthat | have with
this whole barrel-block spread is -- first of all, | want
to comend for us getting -- farners being able to carry
DMC coverage, LGM coverage, DRP coverage. ay? That's
crucial in trying to make, you know, sonmewhat of a stable
i ncone. Ckay?

But the problemis, is when | can't lock in that
barrel -bl ock spread, there's nowhere in the fornula that
can say, if | contract mlk at $18 -- 1'mgoing to use
that as an exanple, and you pick whatever nunber you
want -- if | nake a contract $18, but the barrel-bl ock
spread happens to be $0.20, that's going to cost nme $2
under our where | contracted. So | didn't really
contract -- my contract says $18, but ny plant says $16,
and | -- there's no way | can buy that insurance or get

t hat coverage on that barrel-bl ock spread.

2023

| think as the cheese buyers have to conme back and

say, we're going to use one in the fornmula and, you know,

if you are producing barrels, we'll have to have whatever
t hat Make Al l owance or not -- | wouldn't say
Make Al l owance -- whatever prem um we set between the two

of us, if it's a mnus $0.03 or if it's a m nus $0. 04,
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maybe it's a mnus $0.08, but at least it's | ocked.

This variation of being higher or |ower, you know,
it -- | can't contract and sl eep good at night to know
that |1'm protected.

Do you understand what |'mtrying to say? Because

Q | do.

A -- 1 don't know how to explain it.

Q There's one other thing | guess | would |ike you
to explain for the benefit of the folks who are going to
be maki ng the deci sions here.

When you shared the | osses you have because of the
bl ock barrel spread, that's because -- because your co-op
i s dependent on the value of barrels, correct? So when
there's a spread, you can't -- your co-op cannot capture
that value for you; is that right?

A. Correct. And, you know, it -- you know, for a
long tinme there was a $0. 04 spread, or $0.03 to $0.04

spread between barrels and bl ocks, and now | don't know

what it will be tonorrow. It was al nost even two nonths
ago, and nowit's -- then it got up to $0.30, and now
don't -- | didn't ook at the market today, sorry.

But that -- that spread is -- is huge, because it

directly inpacts nme. You know, it's the old adage of ten
pounds of cheese per hundred pounds of mlk is still true
pretty nmuch today, and so when sonething is up or down
$0. 20, that's $2 when you conpare the pounds per

hundr edwei ght .
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Q And so you support -- you generally support taking
steps to elimnate or reduce the negative PPDs as well?

A | do.

Q And it's been the position of American Farm Bureau
and National MIk and IDFA that in the Iong run we would
li ke to see Make Al |l owances set based on nmandatory audited

surveys of costs and yi el ds.

Do you -- do you support that as well in the |ong
run?
A. | would have to -- ne personally, | would. |'m
not going to be -- | don't want people to take this out of
context. |'mnot speaking for the creanery or for the

board or anything of that, but nyself, we got to get rid
of these negative PPDs and get sone transparency in how

we're going to get paid.

Q Very good. | appreciate that.
|s there anything el se you would |ike to add?
A. | do appreciate that people are going through this
effort. And | knowit's -- | nean, it is a nonmentous task

to take on, but we got to get this right. You know, it --
you are better off to take tinme and do it and do it right
and get it fixed right.

| do think that reviewing it a little nore often
than we have in the past, tinmes are changing faster and
qui cker in operations, and individuals are changing faster
and qui cker, and maybe that's sonething we should keep in
m nd goi ng down the road.

Q So you woul d suggest sonme of these hearings naybe
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shoul d happen nore often than every 23 years?

A. Well, you know, I'mjust -- 23 years ago | was a
young man, so |I'mjust saying, you know, |I'd like to see
it done before | die | guess is what I'mgetting at. So,
you know, all Kkidding aside, you know, where el se do you

go back and | ook at how people are paid or how things are

cal cul ated every 20-sone years? That's, you know -- yeah,
we're just in -- we're in a wrld where it's turning
faster. | think people have to be nore willing to open up

and | ook at changes faster.

| mean, |I"'msure glad | don't have ny old cell
phone when it first canme out. | think everybody el se
woul d agree. | don't know, we've probably had ten

versi ons since then.

Q Yeah.

A. So I"'mnot saying to do it that often, but I'm
just saying that, you know, farners can't be | ooked at
as -- in away -- and sonetinmes | think of everybody wants
to | ook back at that farm and renenber generations from
past. They have to realize that the farners of the future
are always going forward. They are al ways novi ng ahead.
They are always | ooking at new techni cal advances, new
chal |l enges, be it environnmental, be it regulatory, be it
pri cing.

| think we have to get onboard with that guy,

because that's the guy that's farm ng today, not grandpa
that they renenber on the farm And I'mnot -- by no

nmeans am | criticizing the older gentlenman or the farnmer
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that stayed the sane for the last 30, 40 years. But we
al so have progressive farnms out there that we have to | ook
after, too.
Q | appreciate that. | thank you again for your
i nvol venent in your community and your farner
organi zations, and | thank you for your testinony today.

DR. CRYAN. I'mfinished. Thank you.

THE COURT: M. Hallock, | want you to pause for
just a nmonment. There will be others who will ask you
guesti ons.

| would like to nove your body so that | can see
that Mar-Bec | ogo. Yeah, and go -- there you go. Mar-Bec
Dairy, and you have the npbst gorgeous cow. That's
beautiful. And | thank you for that.

THE WTNESS: Well, that's -- that's Marty and
Becky, that's ne and ny wwfe, and we're first generation
farmers. And we've worked hard at it and had to be
aggressive. | didn't get here without a | ot of help. And
| -- that's what | look forward to as -- you know, the
next generation has to have sone transparency and sone
hel p, especially in this pricing. W got to fix that
pricing so the guy knows what he's going to get paid so he
can do sone budgeti ng.

You know, you | ook at the noney that | |ost or
made or whatever, when you look at that 1.9, you go, well,
| can see why | couldn't expand, | can see why this farnmer
or that farnmer could do what they did in their region. |

woul d just |ike sone equality there.
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THE COURT: Who el se has questions for
M. Hall ock?

|"mgoing to turn to the Agricultural Marketing
Service for questions.

CRCSS- EXAM NATI ON
BY MR W LSON:
Q Good afternoon, M. Hall ock
A Good afternoon.
Q H. |I'mTodd Wlson. I'mwth the Agricultura
Mar ket i ng Servi ce.

I"d like to ask you a coupl e questions. W have
asked several producers in the past, or all producers in
the past, if they neet the Small Busi ness Adm nistration
definition of a Small Business.

Have you heard that question before?

A Yeah. Only clarity is, ny gross revenue is
greater than that, but mne by far is not even close to

t hat .

Does that question -- | -- | didn't quite hear al

the definition but --

Q Yes. The threshold is $3.75 mllion --

A G oss.

Q -- gross.

A Yeah. |'mover that.

Q Ckay.

A. | want to stress we. That's ny son, ny wife, and
nysel f.

Q Yes.
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A. Ckay.

Q Thank you.

The other question | had, we have had a coupl e of
| think -- or at |east one producer fromEllsworth as
wel |, and we asked hi mabout their delivery of mlk and
where their mlk was delivered to and how far.

| was wondering if you mght be able to speak to
your particular dairy and where it is delivered to?

A So I"'mlocated in Mondovi, Wsconsin. Ellsworth
has nmultiple plants, a couple of different plants. The
main plant is in Ellsworth. I1t's 57 mles fromny
driveway to their doorstop. And if it went to Menom nee,
it's actually a little closer. But Menomi nee is not a
full running and they don't need as nuch mlk, so
sonetines the mlk will go there, but mainly it goes to
Ellsworth. And if we go to Menomnee, it's 46 mles or
sonething like that. 44, 46.

Q Ckay. So we have al so asked ot her producers about
how t hey have seen the inpact of different things
af fecting your fuel or affecting your hauling costs.

Have you al so experienced that?

A. Ch, yeah. Well, I'mfortunate -- well, fortunate
or unfortunate -- the farmer does pay for trucking one way
or the other, be it the co-op pays for it and takes it out
of base price or if they pay for it direct. And, yes,
there's been a direct correl ati on between, |abor, fuel,
equi pnent, it's gone up. | nean, there's -- ny guess is

in the last two years, probably 10%
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|'"d have to go back and | ook at the nunbers, sir,
but off ny head, you know, it's -- it's getting -- it's
just not a cheap deal. There's a shortage of truck
drivers around here, and unfortunately we have to haul
seven days a week. So | nean, you know, you start to add
in overtinme or you start to add in weekend pay, it's not a
cheap deal

Q Right. The last question | have is on risk
managenent tools. Just wondering if you utilize any tools
in your dairy?

A. Yes, | do. W -- we are on a dairy nmargin
coverage up to the maxi nrum anount. And then we do use --
we have used DRP in the past. W now use, | would say in
the |l ast couple years a lot nore LGV Livestock G oss
Margi n program And we typically are booking six to
ei ght nonths out -- or six to nine nonths out. Usually,
LGM |I'm al nost al ways seven nonths out plus. About a

week or two ago, because | was worried about the

governnent shutdown, | did lock in May's mlk of 24
al ready.
Q Wl |, thank you very nmuch. |It's amazing how Zoom

you can read ny m nd, because that was ny next question.
A. Well, | listened to previous ones too, so that's
fine.
DR. CRYAN. Thank you, M. Hallock. Appreciate
your tinme here and taking tine out today.
THE COURT: M. Hallock, | have a couple spelling

guesti ons.
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The ot her place you sonetines ship, Menom nee, how
do you spell that?

THE WTNESS: It's "ne-no-noney," so ME --
MON-- 1'd have to sit down and | ook at it. Menom nee
is howthey say it, but it's spelled |like "nme-no-noney."

THE COURT: Me-no-noney. That's great. So --

THE WTNESS: That's how | renenber it. |'mnot a
perfect speller. | can quickly look it up if you need.

THE COURT: GCkay. Yeah. So | think we can find
it based on that.

And then | didn't catch, when you told ne the nane
of the street for your business, | didn't quite get that
down.

THE WTNESS: W262 County Road NN, as in Nancy
Nancy.

THE COURT: County Road NN

THE W TNESS: Yep

THE COURT: Ckay. Good.

MR. PROMANT: Thank you, M. Hall ock.

Your Honor, we nove for adm ssion of Exhibit 326.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 3267

There is none. Exhibit 326 is admtted into
evi dence.

(Exhi bit Nunmber 326 was received into

evi dence.)

MR HILL: And while we are discussing that, Your
Honor, | think Exhibit 324, Ms. Perkins, |'mnot sure that
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was adm tted, and Exhibit 325 by M. Painter.
THE COURT: It doesn't hurt to admt themtw ce.
| admit into evidence Exhibit 324.
(Exhi bit Nunmber 324 was received into
evi dence.)
THE COURT: | admt into evidence Exhibit 325.
(Exhi bit Nunmber 325 was received into
evi dence.)
THE COURT: Al right. Thank you so nuch,
M. Hallock, and we will now call producer nunber five of

this afternoon session.

MR, WLSON: Your Honor, nunber five is George
te Velde. And | m ght have pronounced that wong. |
apol ogi ze, M. te Vel de.

Maybe it's te Velde. |Is that correct?

THE WTNESS: Yes. Can you hear ne okay?

te Velde is the pronunciation.

MR. WLSON. Thank you, M. te Velde. Appreciate
you bei ng here.

Your Honor.

THE COURT: Al right. Now. Let nme nake sure
can spell that. Your nane was up a mnute ago -- there it
is. It's the small T-E and then a capital V-E-L-D-E

THE WTNESS: That's correct.

THE COURT: And it is pronounced te Vel de?

THE WTNESS: te Velde, yes. It is a Dutch nane.

THE COURT: Ah, it is Dutch. Wnderful.

And 1'd like you now -- now that | have got it

2023
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witten down -- | want you to state and spell your nane.

THE WTNESS: Ceorge te Velde, GEEORGE, T-E
V-E-L-D-E

THE COURT: Have you previously testified in this
heari ng?

THE WTNESS: No, | have not.

THE COURT: |'d like to swear you in.

CEORGE TE VELDE
Being first duly sworn, was exam ned and
testified as foll ows:

THE COURT: Wuld you state for us your business

addr ess?

THE WTNESS: Yes. It is 27815 Dodds Road, that's
DDODDS, in Escalon, spelled E-S-GL-ON-- I'msorry, |
m sspell ed ny honetown nane -- it's EES-CGA-L-ON,

California, 95320.

THE COURT: You are speaking with the perfect
tenpo. Thank you.

THE W TNESS: Thank you

THE COURT: You may proceed.

THE WTNESS: Yes. |I'ma third generation dairy
farmer in California, |located in Escalon. Escalon is a
small town right about in the mddle of the Central
Valley. | have been mlking cows for 30 years, and for a
majority of that period of tinme | was a shipper to a
Class | plant in Mdesto nearby. And we were of course
during nost of that tinme operating under the California
M Ik Marketing Order up until Novenber of 2018.
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The California order had sone different cooling
rules. O course, we had a quota systemattached to it,
whi ch was very contentious, which sone people, if you know
about it, it is a Byzantine problem and it probably is
not going to be solved right away.

But that's not what |'mreally speaki ng about.

My -- | left ny ass | plant in 2020, and it had to do
wth the fact that under the new Federal Order, O ass |

pl ants were forever and always part of the pool. W were
al ways getting paid pool price. Oher classes could pool
and depool and repool at will in the new Federal Order, it
seened, which left me at the Cass | plant with either the
pool price or a price |lower than other dairynen who were
shipping to a plant that had depooled. So we were either
being paid the price everyone else is or sonething |ess.

And to ne that was not an acceptable way to market
mlk. | approached nmy creanery about this, but our
Federal Order Adm nistrator in the area assured us that
there was really no way around this situation. So in
early 2020, this was actually before the pandemc hit, |
approached ny creanery and told themthat | intended to
| eave because of this issue.

In the spring of that year the Cass | plant that
| was still shipping to, they hadn't been accepted at
anot her creanery yet, elimnated sonme of their prem umns,
their shipper premuns that they had. W called it the
Sweet R premium It was a $0.20 premiumjust to keep us

t her e.
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And they also elimnated their quality program
They did these, | think, in response to nmarketing shocks
that they were experiencing in their fluid mlk sales, and
that really gave ne no reason at all to stay with them

So | put out applications at a couple of different
cheese -- a | ocal cheese conpany and anot her cooperative
that's heavily involved in the Cass IV narket at the
time.

But then when the summer of 2020 rolled around,
the problens with the lax pooling rules in the Federal
Order really hit hone. This was when the governnent got
into the business of buying lots of cheese for the COVID
| unchbox program and it drove the price of Class Il
mlk -- of course we all knowthis -- up into the md 20s,
nmeanwhi | e our pool price was hovering around 13, $14.

It -- it was a terrible tine for those of us who
were still stuck being paid pool prices with that high
val ue cheese m |k out of the pool.

It wasn't until June of 2021, where | was finally
able to leave the -- that Cass |I plant and am now
shipping to a predomnantly Cass IV plant. They have a
position in Cass Ill, and of course, they are attached to
t he pool through their Cass | sales with the creanery |
used to ship with.

Since then | have seen ny own price occasionally
go up when Class |V depools since it's such a heavily
Class |V position, and they do pay sonewhat of a prem um

for that. O course, since it is a cooperative, they are
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not obligated to pay at all, and that's not really the
issue with the Federal Order.

But I"'mretelling this story, | was asked to tel
this -- nmy -- this story of events surrounding ny |eaving
t hem because of the penalty that a dairyman in the Federal
Order is being subject to by being at a Cass | plant,
al ways and forever being in the pool or being paid |ess
t han ot her depool ed dairi es.

During that tinme of the vast difference in the two
classes, the Cass IlIl depooled in the summer of 2020,
there was a ot of finger pointing, there was a | ot of bad
feel ings anong dairynen. Sone were nmaki ng gobs of noney,
and sone were going broke. And happily that situation
rectified itself. O course, we all know there's quite a
bit of governnent paynents that cane back in the form of
COVI D paynents and all the rest of it, which was hel pful

But coming off of the California pooling rules, it
was really -- one of the things that really gave people
pause in California to vote to join the order was these
| ax pooling rules. It was -- in California our program
before that was dairies individually would depool, and if
you wanted to do that, you would go Grade B, and then you
were ineligible for rejoining the pool for a year.

This -- the risk of doing that kept people in the
pool. It really maintained the integrity of the pool.

And what we have seen since then in the Federal Order, |
don't think there's been nore than an accunul ated si x

nmont hs since we joined five years ago where all cl asses
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have been utilized in the pool. W're either all II1l is
out or all IVis out. Currently | imagine IV will be
pooled with the butter prices going up.
But this -- this inability to -- to predict what
IS going to happen with pooling and depooling and
repooling, |like the other panelists who have spoken today,
it makes hedgi ng agai nst that sort of thing al nost
i mpossible. | participate in the DRP as well. | buy at
DRP policies according to class, Class IlIl or Class IV, at

about 50% each going forward. But during those depooling

periods, | find nyself way overhedged on one class and way

under on another, and therefore we're not really doing the

job that the DRP needs to be doi ng.
| didn't provide a witten statenent today.
al so would have to defer to sone of the fornmer panelists

today with their expertise on the Federal Order and the

nuances of it. | think they have sone very good points to

be made.

But my contention is that | think that it would be

wise for the USDA to take a | ook at these pooling rules,
and tighten them up sone way or another, whether it is
through a larger Cass | nover to incentivize
participation in the pool or go toward nore the old
California nodel where if the creanery depools, it stays
out for a long enough period of tine that the risk is too
high to do it.

So that's all ny testinony is. It's not a witten

statement. It's just aretelling of the events
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surrounding ny leaving of the Cass | plant and the
reasons | didit.

THE COURT: M. te Velde, that is very dynamc
i npact testinony. And it's fine that you don't have a
witten statenment. Your evidence is preserved in the
transcript.

|"mgoing to invite now anyone who has questions
for M. te Velde to cone to the podium here in |ndiana.

And al t hough you cannot see us, M. te Velde, we
have a very good picture of you --

THE W TNESS: Ckay.

THE COURT: -- right up on the screen, and the
peopl e who cone to the podium are | ooking right at your
pi cture on the screen.

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hello. M nane is Roger Cryan with the Anerican

Farm Bur eau Federation. Thank you for your testinony.

| understand -- are you a Farm Bureau nenber ?
A Yes, | am
Q | appreciate that. And | appreciate your -- you
know, your overview of the -- sone of these inpacts.

Are there any thoughts that you have on renedies
beyond what you have al ready shared?
A Not really. | -- | have to admt, after five
years of being in the Federal Order, marketing m |k under

it, | haven't spent a ot of tinme studying the ways that

it could be repaired or changed or inproved. |It's a gripe
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anong a lot of California dairynen that we experience this
depooling problem so nuch so that it -- like |l -- for the
reasons | nentioned, it nmakes operating so much nore
difficult. Anything that can be done to tighten those
rules up to keep people in the pool, to keep Ill and IV in
the pool, would go a long way toward stabilizing our mlk
prices, and also to allow us to kind of budget and also to
do our hedging that we need to do.

| can't say | have any specific renedies that |
woul d recomend.

Q That is -- that points in a direction of sone, and
| appreciate that. Thank you.

DR. CRYAN. That's all | have. Thank you.
THE COURT: Are there other questions before |
turn to the Agricultural Marketing Service?
| now turn to the Agricultural Mrketing Service.
CROSS- EXAM NATI ON
BY MR W LSON
Q | think it's still norning out there,
M. te Velde; am | correct?

A For four nore mnutes, that's right.

Q Good norni ng.

A. Good nor ni ng.

Q This is Todd Wlson. I'mwth the Agricultura
Marketing Service. | would like to ask you a few
guestions that we have asked all of our dairy farnmers, and
we do appreciate you being here to take the tinme out of

your busy day and testify for us. So it is a good to have
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you here.

So we have asked dairy farmers about their -- if
they neet the Small Business Administration's threshold
for Smal | Business.

Have you heard that question or do you know what
that is for you?

A. Yes. M gross revenue is above the limt.
Q Ckay. Yes. Thank you then. Appreciate that.

Al so, you nentioned about your -- you talk a I ot
about your supply in the past and -- or your supplier in
the past. You also nentioned that you changed to
anot her -- another processor.

Can you tell me how far your mlk travels to get

to that plant for processing?

A It's roughly 30 miles fromny dairy to the -- to
t he processing plant that -- that is accepting ny mlKk.
Q So this nmaybe an appl es-and- oranges conpari son

but | ooki ng back over maybe the past tine period, how have
you seen your transportation costs affected? And if naybe
it's sonetines the difference in processor, if you can

kind of note that. But what's your transportation cost

been?

A. Yeah. Well, | have been with -- ny new Class |V
plant that I'mw th since June of 2021, in that period of
time alone in California, | nean, we have seen costs
i ncrease 40, 50% for hauling. It is not just a narginal

anount. Fuel prices, |abor costs are huge. Equi pnent

costs have really increased that too.
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So where before the -- |et ne back up a second.
The previous fluid plant that | was shipping to was naybe
ten mles closer. That ten mles doesn't really make nuch
of a difference. It has nore to do with all these other
costs | was tal king about. Since probably 2016, '17 --
2016, '17, and '18, until now, like | said, it's probably
gone up 40 or 50% for the reasons that | have stated. And
that's -- like |I said, with not -- with just a snal
difference in distance. Qur transportation costs out here
in California are conpletely out of control, and it is
going to get worse.

Q | can under st and.

Last question | have is on risk managenent. You
mentioned a little bit about that in your testinony. But
if you could, kind of give us a feel about what you use if

you use risk managenent tools.

A. Yes. | sign up for the DMC of course every year.
But DRP, | buy -- |I've heard sone of the previous
guestions. |'mbuying DRP policies four or five quarters

inthe future if | can. That seens to be the sweet spot,
| think. Sonetinmes it's not offered beyond that. There's
not enough liquidity, especially inthe Cass IV side, to
really establish a price. A lot of those are del ayed
until like a year out.

| have found occasionally, and we're not sure what
goes on in the black box forrmulation for sonme of these DRP
prem uns, occasionally you will find a really good dea

four or five quarters in the future, and we'll grab sone
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of those if we can.

| cover about any 80% of ny m |k production
through the DRP for Cass IIl and IV. | separate those,
like | nmentioned, evenly.

And then also on the feed side, |I'm buying corn
call s and soybean calls according to the dairy ration
forrmul ations that we have. So we're hedging actually both
sides of the equation, which is the -- in nmy opinion, the
proper way to do it. It -- it -- it works out fine.

Li ke | said, when we establish these DRP
positions, and we don't see depooling, but if that does
happen, it throws a nonkey wench into the fornulas, into
t he pl an.

Q Can you tal k any about your unique situation about
your maybe possi ble changes in your -- in your risk
managenent strategy as it relates to the Federal Order, as
it relates maybe to the state order prior to 2018, as it
relates to different people you are selling your mlk to.
How has your strategy changed over tinme?

A Well, | nean, like |I nentioned in ny testinony,
the first risk that | wanted to assuage sone is the
probl em of being stuck in the pool all the tinme wwth -- at
a Class | plant, and shipping to the Cass IV plant that |
do now does provide sonewhat of a premum Like being a
co-op, of course, they are not required to pay us
anyt hi ng, but they do pass sone of that along to us out of
the co-op's coffers for this Cass |V depooling that takes

pl ace occasionally.
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| have been hedging mlk since 2009. Back then,
of course, it was all done with mlk puts. | rarely did
any sort of forward contracting on mlk through
commodity -- through the CME or anything |like that. The
options are | think a better way to go.

But since the DRP cane along with its subsidi zed
premuns, it is foolish not to engage in that in ny
opinion if you are a dairyman. It is a way to -- to allay
ri sk rather cheaply.

Wien it cones to the Federal M Ik Marketing O der
| think -- I'Il just have to restate that it |oses -- the
DRP | oses sone of its -- its inpact because of this |ax
pool i ng that takes place. W have had before where
when -- like | said, like a class depools, like in 2020
when Class IIl m |k depooled, I found nyself way

over hedged on Cass |V, sinply because that was ny only

hedges | had.

So it would be -- it would be hel pful | think
to -- for the operation of the DRP, especially, if there
was a way to keep mlk inside the pool. And | nention as
one of the specifics -- and | don't knowif this is a

proposal that's been brought up, but to have sone sort of
atin limt for rejoining the pool, for any class that
decides to depool. It would be better to have them stay
in.

Q Ckay. Well, thank you, M. te Velde. |
appreci ate your being here and testifying for us. Thank

you very much
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A. Ckay. Thank you. Thank you for the USDA for
goi ng through this process. | amhearing that this hasn't
been done for 23 years. | hope that it's nore often than
that. Qur industry is changing so fast with the different
ri sk managenent tools we have, |ike we have tal ked about,
and -- and different stresses on markets around the
country. This is sonmething that probably should take
pl ace nore often than that than every generation.

THE COURT: Well said, M. te Velde. That's a
frequently expressed sentinent here. Thank you so nuch.

THE W TNESS: Thank you.

THE COURT: We now nove to our final producer
testinmony for the day.

MR. WLSON: Yes, | think we have M. MAfee on.

THE COURT: Al right. And | see M. MAfee's
face, and how | see his face. Geat. Good.

MR WLSON. If you m ght speak, M. MAfee, |
think you will activate our video.

THE WTNESS: Can you hear ne now?

MR WLSON. There we go.

THE COURT: Excell ent.

THE W TNESS: Excel | ent.

THE COURT: Before | ask you your name |'m going
to wite down what | see on the screen. What | see is,
MA-R-K last nane MC, A-F-E-E. So --

THE WTNESS: That's correct. That's correct.

THE COURT: |'mnow going to ask you,
M. MAfee -- I'"'mJudge difton, by the way. |1'mgoing to
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ask you to state and spell your nane.

THE WTNESS: M/ nane is Mark, MA-R K, MAfee,

M C A-F-E-E

MR. WLSON:. Your Honor, | have just noticed --
and we have been having sone technical difficulties --

on our website we do have two docunents that just now got

posted. They are named MAfee-DF1 and MAf ee- DF2.
believe DF1 is his witten testinony, and DF2 is a

Power Poi nt presentation he will be going through.

wanted to | et everybody know that that is avail abl e now

THE COURT: Excel | ent.

M. MAfee, before we keep going, would you just

but

hold up your DF1 to the screen a little bit just so we can

get a -- just a quick |ook.

THE WTNESS: Well, | have this presentation right

here, which is in witten formthat's been submtted via

e-mail .

THE COURT: Good. Thank you. | see it. And

then --

THE W TNESS: And then there's a Power Poi nt,

| have running in the background right now If | had

share screen, | could bring that up.

THE COURT: No need. No need. But that's good
that you al so prepared a PowerPoint. And these wll

becone part of the record. Right now I|I'mgoing to give

whi ch

t hem exhi bit nunbers so that we will not | ose our place on

t hose.

McAfee-DF1 will be Exhibit 327, and MAf ee- DF2
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will be Exhibit 328.
(Exhi bit Nunmbers 327 and 328 were narked for
i dentification.)
THE COURT: Very good.

Have you previously testified in this hearing?

THE WTNESS: Not in this hearing. | did testify
a couple years at the FMMO neeting in Covis, California.
THE COURT: Very fine. | was there.
Wul d you raise your right hand, then I'll swear
you in.
MARK M AFEE

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

You nmay proceed.

THE WTNESS: |If | can get share screen to be able
to have ny Power Poi nt ready, that woul d be great.

Do you see it there?

THE COURT: Yes. Excellent.

THE WTNESS: Very good.

Ckay. | thought | would bring sone color to the
conversation. And | really, really thank you for the
opportunity to speak on behalf of all dairynmen here in
California that | represent as the Vice President of the
California Dairy Canpaign here in California, which is the
home of the growth nmanagenent proposal that's been sitting
around for years and we've tal ked about for a long tine.

|'mal so a menber --
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MR HILL: M. MAfee?

THE W TNESS:  Yes.

MR HILL: This is Brian Hll fromthe USDA.  You
are going to need to have to slow down here, sir. W have
a court reporter who is taking down your words, and we're
not going to be able to get it if you don't slow down.
Thank you.

THE WTNESS: Absolutely. | will slowit way
down.

|''mal so a nenber and sponsor of the International
M1k Genom cs Consortium which is funded partially by
dairy checkoff dollars here in California, which is a
fascinating place to go get science about mlk and raw
mlk and breast mlk and canel's m |k and every kind of
m | k.

That said --

THE COURT: Now, I'mgoing to stop you. | am able
to look at this slide, and | see the logo for that. And |
woul d just like you slowy to read that |l ogo into the
record.

THE WTNESS: International MIk Genom cs
Consortium And that was founded 20 years ago by
Dr. Bruce German at UC Davis in California.

THE COURT: And woul d you spell his last nane if
you can?

THE WTNESS: G E-R-MA-N, Dr. Bruce Gernan.

THE COURT: And its logo has the letters | M3?

THE W TNESS: | M&C.
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THE COURT: | M3C. (Good.

Al right. Continue, please.

THE WTNESS: Gkay. dicking to the next slide
her e.

This is kind of |ate breaking, but |ast evening I
was contacted by our friends at Farm Bureau from W sconsin
and others, Dairy Together, which | participate in, and
they said they were having a very hard tine getting
dairymen to testify.

So ny hat is off to those dairynmen who have
testified today. Wen they searched far and wi de to get
nore testinony to cone forward fromdairynen, they could
find none because of the fear of retaliation by
processors.

So it's very clear that dairynen are scared and
they live in the fear of processors and the | oss of
contracts, which are very hard to conme by nowadays. So |
think that's very inportant to say that.

| also would like to say that | strongly support,
strongly support, the testinony of Lynne MDBride and
Joaquin Contente of the California Dairy Canpaign, and
t hey have already testified. The technical research and
data is very, very good there, and | strongly support
that. And | don't want to go through their pages of
testimony and have it just be reiterated again.

But one of the key takeaways to their
presentations is that we nmust include nozzarella cheese in

the Class IIl fornula, the price forrmula. Myzzarella
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cheese is now exceeding 4.49 billion pounds, far nore than
cheddar cheese, which is sitting at 3.96 billion pounds in
the U S.A, but yet it is not used in the class fornula.
The noi sture | evels are nmuch, much higher in nozzarell a,
and that if it's added to the pricing fornula, farners
woul d be paid a nmuch higher price point, and that's bei ng
i gnored and overlooked. And it's really, really
inportant. It would give several dollars per
hundredwei ght to the farners because they are not being
paid currently under the price fornulas under Cass IIl1
Super inportant to get this included in any changes going
f orwar d.

THE COURT: Wbuld you, for the benefit of those
who are not |ooking at the slide, spell the nanes of those
two, people who have already testified?

THE W TNESS: Joaquin Contente, J-OA-Q UI-N,
CONT-E-N-T-E, is the president of California Dairy, the
CDC. And al so, Lynne McBride that would be, L-Y-N NE,
MCBRI-DDE. She's the director of California Dairy
Canpai gn. They have already testified.

THE COURT: Thank you so nuch. And now --

THE WTNESS: As -- yes.

THE COURT: We're |ooking at your next slide.

THE WTNESS: As a nenber of the Internationa
M|k Genom cs Consortiumand a sponsor to it, and as a
dai ryman, a Fresno County dairyman, the mlk research
points to high value for dairy products, very high val ue

for -- for dairy products.
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| just got back from Cork, Ireland, attending ny
12t h annual International M|k Genom cs Consortium
neeting, and I'mthe only farner in the room There's
nobody el se there. And |I'm surrounded by Ph.D.s with all
ki nds of information, that processors are not --
processors are not using in their devel opnent of new
products.

There's a total disconnect, or alnost total
di sconnect, between the research being perforned on behal f
of farnmers and being funded by sonme farnmers' checkoff
dol lars, especially if you are here in California, but yet
that research is not being used in the devel opnent of new
i nnovative products. This is a very inportant problem

Consuners, the market research is very clear, it
becane clear just |ast week at the California M1k
Advi sory Board Processor's neeting: Less process, easy to
di gest, delicious, gut friendly, inmune system building
dairy products. They want to keep -- the consuners want
to keep the bioactives in mlk and keep them bi oacti ve.

In fact, that saying -- Dairy Council of
California' s top trending thing was, you see this, it is,
"food is nedicine," top trending thing. Processors are
not doi ng that.

Processors respond by saying, highly processed,
"shel f stable ESL products" that are hard to digest,
gut-inflammatory, allergenic, have added sugars, wth
cartoons on them That's the concept of how to push nore

mlk into this market. That's the response that
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processors have in the background of the research.

The science says, we need to nmake nore
easy-to-di gest, bioactive, |ess processed, or
alternatively processed, very inportant, delicious dairy
products that are gut friendly, build the gut m crobione,
which is hone to 80% of the human i nmune system

And | have three pictures down bel ow here. They
admt that per capita consunption of mlk is shrinking.
They want to find nore custoners by exporting. W have
350 mllion people in Anerica that are hungry for products
if we made them properly. So they are really saying
export to China, export soneplace else to find new
custoners because the ones we have don't |ike our
products.

In fact, the right-hand side shows, put the
cartoon on the caricature where the ESL ultra-pasteurized
products -- not just pasteurized -- ultra-pasteurized
products. But with 90- and 120-day shelf lives --

THE COURT: Let ne stop you, M. MAfee. You are
going great. You are very enthusiastic. And the court
reporter is struggling to catch all your words. So back
up and just repeat what you just told nme nore slowy.

THE WTNESS: Sure. The per capita consunption of
mlk is shrinking. That's an adm ssion by the data from
t he consuners and the processors. So they're seeking new
pl aces to sell their mlIk instead of securing nore
interest in the 340 mllion, 350 mllion people we have in

Anerica today, by innovation and naki ng products that
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consuner market research says we shoul d be maki ng.

THE COURT: That was al nost nore slowy.

THE WTNESS: Oh, boy, |I'lIl have to slow to way
down.

THE COURT: Yes.

THE WTNESS: The ESL or extended shelf life mlk

2023

opportunity is kind of being relied upon by processors who

can't sell nore product in America and are being suggested

to perhaps go to China or sone other place.

"' m not agai nst export. \Wat |'m against is
failure to innovate to provide products that will be
wel coned by custoners at hone.

The right-hand bottom corner shows cartoon

characters being added to ultra-high tenperature processed

dairy products for children. And that is exactly the
opposite direction this science says, and consuners say,

we are supposed to go.

Sci ence has the answers. W have invested greatly

in this science. But the processors don't listen, and
t hey are not innovating.

And | don't blane themsolely. The FDA and the
NClI M5, the National Conference of Interstate MIk
Shi ppers, has bl ocked innovation by saying we don't want
to | ook at HPP, high pressure pascalization. W don't
want to look at UV, ultraviolet pasteurization. W don't
want to look to ultra-filtered mlks Iike the French do.
We don't want to | ook at HACCP plus PCR and perhaps |ess

processed or unprocessed products. The only solution is

TALTY COURT REPORTERS, INC.
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past euri zation, which has sone serious problens.

Look at this mlk trend.

THE COURT: Now, on your slide | want you to go
t hrough these innovations again, even though you just said
them and nmake sure that the record is clear what capital
letters you just told us, so that all of that is captured.

THE WTNESS: W have the answers, but processors
don't listen and they are not innovating.

The | atest | MC study, presented in Cork, Irel and,
which | witnessed nyself, said there's not really true
| act ose i ntol erance. | nstead, there's a | oss of
bi odi versity in dairy products, and the | oss of that sane
bi odi versity in consuner's gut.

The Maasai, the Maasai, the King in Kenya in
Africa, and Mongolians in Quter Mngolia and Asia are
proof of this. Their mlk products contain the bioactives
necessary to nake | actase, therefore, they don't have
| act ose, and none of them have the |actase persistence
gene.

So what's that point us to? Lactose intol erance
shoul d be renaned pasteurization intolerance. It's a
processi ng problem not a consuner gut problem

THE COURT: Now - -

THE WTNESS: W need to produce products that
actually can be digested and absorbed, and the consuners
are saying it. The science is saying it. Processors are
not doing it.

So we really need to Iift all the innovation
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barriers so we can | ook at these alternatives to
pasteurization and | ook at innovations that can take care
of our markets. O her countries in the world are doing
SoO.

THE COURT: Let nme stop you, M. MAfee, spel
Maasai from your slide.

THE WTNESS: Yes. MA-A-S-A-1I.

THE COURT: Then down on the sane slide, the
phrase, "where is the innovation,"” and for exanple, you
start, you have, capital HP-P. You see that?

THE W TNESS: Yes, | do.

THE COURT: | want you to read each one of those,
state how it should | ook on the transcript page, and what
it stands for.

THE WTNESS: I nnovation being | ooked at around
the worl d aggressively. Because the scientists are saying
that heat really danages bioactives and it changes all
t hese other things, the proteins, the whey protein for
i nstance, and destroys an incredi bl e nunber of enzynes
found, including anti-inflamatory enzynes. The al kaline
phosphate enzyne has been found by French investigators to
be very anti-inflammatory and perhaps part of the French
par adox.

They are | ooking at alternatives to just heat for
pasteurization, including HPP, which is high pressure
pascal i zati on, not pasteurization, but pascalization,
which is they're using high pressure of 50 to
80, 000 pounds per square inch to destroy pathogens. But
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it has a different kind of effect on other bioactives, so
it can be used as an alternative to heat. It's just an

i nnovati on that needs to be researched and perhaps
approached and t hought of.

Utra-filtra- -- excuse ne -- UV, ultra |ight,
which is sunlight, used at higher levels, can be used to
i nactivate or destroy pathogenic bacteria found in sone
mlk. And it causes different damage. It's not the sane
damage, it's different damage.

Utra-filtration which filters out bacteria, it
has its limtations as well.

HACCP, hazard analysis critical control points,
where you have a known source of mlk. That mlk is
collected fromthe cows, and they are very, very clean.
We achi eve pasteurization standards w thout pasteuri zing,
| ess than 10 coliforns, |less than 15,000 standard pl ate
count w t hout pasteuri zing.

And using PCR testing --

THE COURT: Now, before you go to PCR, what are
the capital letters for HACCP?

THE WTNESS: HACCP is hazard analysis critica
control points. |It's a well-known food safety nmanagenent
tool here in America.

THE COURT: And I'mgoing to read it for you
VWhat |'mlooking for is HA-CCP.

THE WTNESS:. Correct. Hazard analysis critical
control points. It originally started in NASA for space

astronauts' risk managenent mtigation. It is used

TALTY COURT REPORTERS, INC.
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broadly in other food production systens besides mlKk.

PCR i s polynerase chain reaction, which is a
system of detecting the genetics of whether a pathogen is
present or not in a sanple.

THE COURT: Thank you. So again, I'msorry, |I'm
t hi nki ng of how the transcript wll look. Capital P-CR

THE W TNESS: Correct.

THE COURT: Thank you.

THE WTNESS: These are exanples of sone
i nnovations. There are many nore. But we are not | ooking
at these things, but we are riding on this downward curve
of plumeting m |k production -- or | should say
consunption in Anerica.

So why don't we change? Wy don't we innovate?
There's sone really inportant things to be considered here
as a background conversation about this whole thing.

Consolidation is a national food safety issue, not
only on the processor side, but also on the dairy side.

THE COURT: Sl ow down, pl ease.

THE WTNESS: Consolidation is a national food
security issue. W are losing five dairies a day. |'Il
get into that nore in just a m nute.

In the 2020 food chain stress test, we call it
COVID, it served as a big lesson. You |ook at the
pi ctures down bel ow, and you see that dairies are dunping
mlk in March, April, May of 2020, and you see a picture
of mlk comng out of the silo tank being spilled onto the

ground, probably going into the mlk -- or | should say
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the | agoon on the dairy. The processors could not adapt,
and the stores' shelves were enpty off and on for nonths.
And you see pictures of store shelves that are enpty.

Sone | ocal brands stepped up and were able to
serve the local stores, but that was a rare and kind of an
exception. And you can see in the right |ower corner
there a local brand filled the entire shelf with their
space, but there were still enpty shelves around it.

So if we don't learn or listen fromprior |essons,
we are going to continue down a trend of building an even
nore fragile food systemwhich points right to
consolidation. The fewer dairies you have, the farther
they are from processors, the fewer processors we have,
the nore fragile our food system the nore renote our food
is fromthose that consune it. That's what the stress
test of 2020 showed us clearly.

And we have Al bert Einstein up here saying
basi cal ly, doing the sanme thing over and over and
expecting different results is insanity. So we don't want
to do that. W're smart. W want to change and adapt.

We have | ost 103,000 dairies since 1992. W are
losing five dairies a day, every day. M neighbor who is
about 20 mles fromhere is having his dairy auctioned
this nmorning. Four nore happeni ng soneplace in Aneri ca.

We need to have resilience, the ability to adapt.
W have to be | ocal and have regional mlk sources. W
are creating a nore fragile food system by doi ng nore of

what we're doing. This inpacts jobs and community tax
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base support. It's also building a nore carbon-heavy
fragile long distance food chai n.

So processors wanting a higher Make Al |l owance
subsidy with guaranteed profits is a reward for |ack of
i nnovation and failing the Arerican dairies, and
ultimately, and nost inportantly, American consuners.

We | ook at the curve on the right-hand top of
Power Poi nt slide. You see the nunber of licensed dairy
operati ons dropping dramatically from 130, 000, to today,
about 25,000, maybe 26. But five nore dairies a day being
put out of busi ness.

The things we can do to build a stronger dairy
systemfor Anerica. These are the five things we can do
t oday.

We can listen to consuners, we can | ook at the
mar ket data and where it points to for growth and success.

2: We can listen to the m crobione science and
i nnovate. The processors' Make Al |l owances assure nore of
the sane with a guaranteed paynent. They don't have to
i nnovat e.

We can, 3, fairly pay the farnmers to match growth
in supply with growth in demand. Qur three-legged mlk
stool we have here at CDC explains that in detail. W can
no | onger be robbing our farmers, paying |ess than the
cost of production. [It's just not right.

4. W can teach about dairy products using
i nfl uencers on social platforns, but first, we need to

create the innovative, gut-friendly, delicious, bioactive
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products that influencers would want to associate
t hensel ves with and woul d be excited about.

Lastly, today, we need to add nozzarella to the
Cass Il pricing formula and fairly give that return back
to the farners. Currently farners are being cheated
mul tiple dollars per hundredwei ght because nozzarella is
not included in the Cass Ill pricing fornul a.

A stronger dairy system nust serve the entire food
chain in America. The farners, hard working, very hard
wor ki ng, diligent, the people that have testified here
t oday, hard-working, nulti-generation, resourceful, hard
wor ki ng people, are not being paid fairly by the
processors because of the structural issues we have with
how our systemis devel oped, that the FMMO i s supposed to
protect us against, but it is not.

And ultimately, we nust serve our custoners and
our consuners with foods which they can digest, are
delicious in building the i nmune system and are fantastic
to the health of their |ives.

So that's ny presentation for today. And | really
t hank you for letting this kind of unusual voice speak.
| "' man unusual dairyman in that | own ny own processing
plant and | make these products for custoners here in
California.

"' mopen to questions. But | think innovation is
absolutely critical if we want to see progress. The
scientists have the answers. The consuners are denmandi ng

t hese products. Thank you.
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THE COURT: M. MAfee, | thank you.

"' mgoing to now invite questions.

THE WTNESS: Did | |eave you speechl ess?

THE COURT: Not speechl ess, but we had told people
that we would be finished today at 3:00 p.m, and sone of
t hem had planes to catch, so we |ost sone of the people

who woul d have been aski ng questi ons.

THE WTNESS: | understand.
THE COURT: However, all of this is captured, as
all of this is evidence which will be very valuable, as is

everyone's evi dence.
And | would now turn to the Agricultural Marketing
Ser vi ce.
CROSS- EXAM NATI ON
BY MR W LSON
Q Good afternoon, M. MAfee. How are you doing?
A. " mdoing quite well. Thank you. |It's an honor
to be here.
Q Wel |, thank you for being here. This is Todd
Wlson. I'mwth the Agricultural Marketing Service.
| do have a couple of questions I'd |like to ask
pertaining to your dairy farmand your operation. Do
you -- considering the questions we have asked ot her dairy
farmers, maybe you have heard the questions relating to do
you qualify as a Small Business according to the Snal
Busi ness Admi ni stration?
A | do not. | amfar in excess of the 3.7 mllion.
Q Ckay. Thank you for that.
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The other question I'd like to ask is relating to
ri sk managenent tools that dairy farmers utilize and
wondered if you m ght speak to those in your own
oper ati on.

A W try to take advantage of whatever opportunities
there are to return sonething for our investnent. W do
participate in the DMC program but none others at this
time.

Q Ckay. Well, thank you very nuch

MR WLSON:. | do thank you for taking the tine
out today to be here with us and to share -- share your
t houghts, and | ook forward to another day. Thank you,

M. MAf ee.

THE WTNESS: You're very welcone. Just renenber,
five dairies every day. Thank you so nuch.

THE COURT: Thank you, M. MAfee. Al right.

It is my job nowto bring us to a close, and we
start again 8:00 a.m Mnday norning. And | | ook forward
to seeing you back at that tinmne.

Thank you. W go off record at 3:32.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Decenber 7, 2023

FRESNO, CALI FORNI A
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