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MONDAY, OCTOBER 9, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record. It is Cctober 9, 2023.
It's a Monday. |It's approximately 8:00 in the norning
Eastern Ti ne.

When we went off the record, we had not yet
admtted into evidence two exhibits that were identified
during the testinony of the final witness of the day. So
do not let ne forget those exhibits. | want to admt them
i nto evidence.

But in the neantine, we have a witness in the
stand, and |I'm seeing that | have two nore exhibits that
w Il need to be marked.

At this tinme | would Iike the witness, who is in
the stand, to state and spell his nane for the record.

THE WTNESS: Mark, MA-R K, Lanmers, L-A-ME-RS.

THE COURT: Thank you.

And you have previously testified?

THE WTNESS: | have not.

THE COURT: Ah. Wuld you raise your right hand.
"1l swear you in.

MARK LANERS,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

And now, while you wait just a nonent, |'ll see
what prelimnary matters we m ght have for right now,

i ncl udi ng what exhibit nunbers we should give M. Laners

TALTY COURT REPORTERS, INC. 7514
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exhi bits.

M5. TAYLOR:. Good norning, Your Honor. We'Ill get
t hose exhibit nunmbers for you in just a second.

THE COURT: Very good.

M5. TAYLOR: So for today, on the agenda | have
| eft over from Friday, we have M. Laners speaking first.
And then M. Sinms can return to the stand to finish his
cross-exam nation. After himwll be Dr. Eric Erba. And
then we al so have Peter Vitaliano back, and he still needs
to finish his cross-exam nation. So | believe that wll
probably take us through the day. And |I am unaware of
anybody el se requesting to testify today.

THE COURT: Very good. Well, we're off to a good
start.

MS. TAYLOR And | think we are on Exhibit 327,
| " m bei ng told.

THE COURT: So | have two, and | woul d presune
that the testinony portion would be the first nunber?

M5. TAYLOR  Yes, Your Honor.

THE COURT: And that woul d be 327.

M5. TAYLOR: Yes. 327.

THE COURT: 327. That docunent is eight pages.

(Thereafter, Exhibit Nunmber 327 was narked

for identification.)

THE COURT: And then the acconpanyi ng docunent
wi Il be marked as Exhibit 328, 328, and it has charts.

(Thereafter, Exhibit Nunmber 328 was narked

for identification.)

TALTY COURT REPORTERS, INC. 7515
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MS. TAYLOR: One second, Your Honor.

THE COURT: Let's go off record for just a nonent.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 8:04.

M5. TAYLOR: So let's start this again on a
Monday. We had M. MAfee testified Friday. He was our
| ast dairy farnmer witness. He did have two exhibits.

They cane in late, so we didn't have copies. | believe we
held two nunbers for him So ny apol ogi es, 327 and 328.
So we can address -- get copies and address that |ater

t oday once we get copies.

But then | think that would nean M. Laners woul d
be marked 329 for his statenent, that's eight pages |ong,
and 330 for his Exhibit 1.

And for those watching on the video stream those
did get posted. They are on the exhibit page, Lanmers-1
and Laners-2, | believe, so people can follow along there
as wel|.

1A, thank you.

THE COURT: Laners-1 and Laners- 1A

(Thereafter, Exhibit Nunbers 329 and 330 were

mar ked for identification.)

THE COURT: Excellent. Al right.

Now, we're ready to proceed with M. Laners'
testimony. And would soneone |ike to begin that by asking
t he usual questions of his business address and so forth,

or should we just et himdo that?

TALTY COURT REPORTERS, INC. 7516
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THE W TNESS: | f you don't m nd, Your Honor,
would just like to read ny testinony into the record.

THE COURT: Al right. Wuld you state your
busi ness address?

THE WTNESS: Sure. |It's Laners Dairy. W're
| ocated at N, as in Novenber, 410 Speel School Road,
that's S-P-E-E-L, School Road, Appleton, Wsconsin, 54915.

THE COURT: Al right. Renenber the pace at which
you did that, which was perfect.

THE WTNESS: | got it witten down, slow

THE COURT: Thank you.

You may proceed.

THE WTNESS: M nane is Mark Laners, President,
Laners Dairy. Qur business is |ocated at N410 Speel
School Road, Appleton, Wsconsin 54915.

Lamers Dairy, Incorporated, is a fifth-generation
fluid mlk processing plant |ocated in Northeast
W sconsin. W have been doi ng busi ness since ny
great-grandfather started the fam |y business in 1913. W
are currently a fifth-generation operation, enploying
approximately 32 individuals. W procure our mlk from
six local farnms in Northeast W sconsin.

At Laners Dairy, we use HTST to process fluid mlKk
in the forns of whole mlk, 2% mlk, 1% mlk, skimmlKk,
chocol ate whole m Ik, 1% chocolate m |k, whipping cream
hal f and hal f, orange juice, |enonades, and eggnog during
t he holiday season. W al so produce custom nade ice cream

m xes for |ocal custoners, as well as providing kosher

TALTY COURT REPORTERS, INC. 7517
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mlk for the Jew sh community in Chicago, M nneapolis, and
Detroit.

Laners Dairy is in Federal Order 30 and on the
average markets approximately 1.3 mllion pounds of
Cass | mlk per nonth. This represents about one-half of
1% of the mlIk marketed in Federal Order 30.

THE COURT: Now, you have witten "Class | mlKk."
So please just re-read that |ast sentence.

THE WTNESS: -- Federal Order 30 and on average
mar ket approximately 1.3 mllion pounds of Class | mlk
per nonth. This represents about one-half of 1% of the
Cass | mlk marketed in Federal Order 30.

| am here today in opposition to Proposals 1, 2,
13, 16, 17, 18,19 and 21. | am here today in support of
Proposal s 14, 15, and 20.

Lanmers Dairy opposes Proposal 1 and 2 in part.
Conponent val ues shoul d be regional and not a nati onal
val ue, as conponent |evels nmay be different in different
regions of the country as influenced by breed of cows,
types of feed, and other factors. Setting conponent
val ues to the average of the actual |evel of conponents
wi thin the geographical region is a nore equitable system
because the producer receives and the buyer pays for the
val ue of what is in that mlk. Raising conponent val ues
to a |l evel higher than what is actual only increases the
cost to the consuner. Having a | ookback period to see if
conponent | evels have changed in a particular market area

may nmerit some consideration.

TALTY COURT REPORTERS, INC. 7518
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Laners Dairy al so opposes Proposal 13. The
problem for using the "higher-of" between the Cass Il
and Cass IV for fluid mlk handlers is the fact that if
the Class |V price exceeds the Class Ill price to the
extent that the value is not in close relationship to each
ot her, effectively, you would have a very small percentage
of the mlk marketed being the nover for the C ass |
price.

If the price relationship between Class Il and
Class IV were to remai n sonewhat constant and in close
relationship with each other, using the "higher-of" would
make sense. But given the fact that there can be a
greater price spread between Cass IIl and Cass IV and
the potential volatility in those markets, using the
“hi gher-of " would only increase the price of fluid mlk to
t he consuner. Laners Dairy would support Proposal 14 or
Proposal 15. | believe that over tine using the

"average-of" would --

THE COURT: Stop just a nmonment. |'mm ssing your
page 3. Let nme nmake sure -- it's probably in here. Oh,
l"'mmssing -- so | have 4, but |'m m ssing page 3.

Ckay. Now, that's just our witten copies here in
this room | presune that page 3 is on the website?

M5. HANCOCK: The one | have has a 3 in it.

THE COURT: Ckay, good. W have got |ots of
copies in the roomw th your page 3.

Wul d you start again, ending page 2, and then

goi ng over onto page 3 and continue to read.

TALTY COURT REPORTERS, INC. 7519
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THE W TNESS:  Sur e.

Lanmers Dairy woul d support Proposal 14 or
Proposal 15. | believe that over tine using the
"average-of" would help snmooth out the volatility in the
pricing of the Cass Ill and Cass |V markets.

Lanmers Dairy opposes Proposals 16, 17, and 18
calling for the elimnation of advanced pricing. dass |
handl ers need to know i n advance what their mlk price is
going to be so that they can set wholesale pricing to the
retailer. The elimnation of the advanced pricing in
exchange for the announced pricing would be akin to us
having to price products for sale w thout know ng our
actual input cost. |If the price were to be higher than
what was actually charged to the custoner, there is no way
for a Cass | handler to go back to the retailer and
recoup the | ost noney frombeing sold at a price that was
too low. Advanced pricing is a crucial factor in
conplying with Wsconsin m ni num mark-up requirenents.

Laners Dairy strongly opposes National MKk
Producers Federation Proposal 19 to increase C ass |
differentials across the board. It cannot be enphasized
enough that one of the purposes of the FMMO and t he AMAA
of 1937 was to have a sufficient supply of pure and
whol esone m |k for the consum ng public and be in the
public's best interest.

| f the proposed increases in the Cass |
differentials were to be adopted, proprietary C ass |

handl ers woul d have no choice but to pass that cost on to

TALTY COURT REPORTERS, INC. 7520
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t he consuner, which is not in the consunmer's best

interest. There has been nuch conversation throughout
this hearing regarding the effect of higher Class | prices
on the consunmer as it relates to store brand | abel versus
branded | abel and the price differences between the two.
There is no doubt that retailers utilize fluid mlk as a

| eader to attract custoners to their store. Fluid mlk
handl ers who have a branded | abel on the store shelf next
to a lower priced label risk |osing market share when
passi ng these price increases on to the consuner.

In the case of Laners Dairy, we are often the
third | abel on the store shelf and typically we are priced
at a higher percentage mark-up than the | eader brand m Kk
and even the next branded m | k. Because of our comm tnent
to local famly farns producing fresh mlk and supporting
| ocal farners, we have a strong custoner base that
supports our m ssion and our business phil osophy.
Increasing the Class | differentials to the |evel proposed
woul d only further hinder our ability to remain
conpetitive in the nmarkets we serve. ( ass.

| sal es have been on the decline for sonme tine.
Wth conpetition on the grocers' shelf for fluid mlk
sales and alternative m |k products, increasing Cass |
differentials would only make it nore difficult to regain
fluid mlk sales.

Looki ng at Federal Order 30 statistics in January
2000, there were 29 distributing plants, whereas today

there are nine. In January 2000, there was approximtely

TALTY COURT REPORTERS, INC. 7521
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351 mllion pounds of Cass | mlk sold conpared to August
2023 there was about 159 mllion pounds, which is about a
55% decline in fluid mlk sal es.

This trend is not unique to Federal Order 30 as
ot her evidence has been introduced at this hearing that
the sane can be said for other regions of the country as
well. Gven these market trends, an increase in d ass |
differentials to the I evel proposed would only exacerbate
the condition that already exists and would be of no
benefit to any proprietary Cass | handler or to the
consuner .

| would be curious to know that of the nunber of
fluid mlk plant closures over the |ast 20 years, how many
were proprietary plants versus cooperative owned pl ants.
It is nmy belief that the FMMO as they are applied today
pl ayed a significant role in the decline of the
proprietary fluid plants in this country. As of today,

W sconsin has only three distributing plants operating in
t he state.

Depooling and Di sorderly Marketing: Co-ops which
have manufacturing plants and fluid plants have a
conpetitive advantage over proprietary Cass | handling
pl ants. Because co-ops are allowed to blend the proceeds
between their fluid mlk plants and their manufacturing
plants, the inpact of the Class | differentials on their
overall operation is not as significant to themas it is
to proprietary plants who operate only fluid plants.

Sai d anot her way, co-ops that own fluid mlKk

TALTY COURT REPORTERS, INC. 7522
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pl ants and pay nonies into the federal order system draw
t hat noney back out of the system for manufactured mlKk
pool ed on that order. Co-ops are not required to pay
their producers the m ninmum blend price. This gives them
a conpetitive advantage over a proprietary Cass | handl er
conpeting in the sane narket.

There has been nmuch di scussion at this hearing on
the practice of depooling mlk. The AMAA of 1937 clearly
defines the objective of mninmumprices paid to producers
through the classified pricing structure. Under the
Decl aration of Policy Section, the Secretary of
Agriculture is to establish and nmaintain such orderly
mar keting conditions for agricultural commodities in
interstate commerce as well as to establish parity prices
paid to producers, and to protect the interest of the
consurmer .

Under "Terns -- MIk and Its Products," that
section lays out how the classified pricing structure is
to be overseen, and part of the | anguage w thin that
section clearly states that the prices paid are to be for
m | k of the highest use classification, which all handlers
shal | pay.

And | want to enphasi ze here the | anguage of
hi ghest use classification and all handlers. One nust
remenber that when the AMAA was put into law, it was 1937,
when nost of the mlk produced was consuned in the fluid
form

Today, marketing conditions are drastically

TALTY COURT REPORTERS, INC. 7523
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different than in 1937. The manufacturing sector of the
industry in sone federal orders is now the driving force
in the novenent of mlk within that order. The California
order and FMMO 30 are just two exanples of that being the
case.

In FMMO 30, in Northeast Wsconsin, over the past
several years, there have been four new manufacturing
facilities built. On the flip side of this, FMMO 30 | ost
20 Cass | distributing plants since 2000. Cearly the
val ue and hi ghest use of the relationship between the
Cass | and Cass Il market in FMMO 30 is in the
manuf acturing sector. By allow ng depooling in orders

t hat have these types of rel ationshi ps between the C ass |

and Cass IIl markets, producers do not receive the
m ni mum bl end price -- oh, I'msorry.
THE COURT: Yeah, | -- 1 -- there -- | see words

that you didn't say. So just start again, "on the flip
side of this."

THE W TNESS: Ckay.

On the flip side of this, FMMO 30 [ost 20 O ass |
di stributing plants since 2000. Cearly the value and
hi ghest use in FMMO 30 is in the manufacturing section --
|"msorry, sector. By allow ng depooling in orders that
have these types of relationships between the Cass | and
Cass Il markets, producers do not receive the m ni num
blend price for the mlk they produced in that market.

I n Novenmber of 2020 in FMMO 30, over 2 billion

pounds of mlk was de-pooled fromthe nmarket, as reported

TALTY COURT REPORTERS, INC. 7524
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by the USDA Conputation of Producer Price Differential for
Novenber 2020. The producer price differential, or PPD,
for that nonth was a negative $5.43. Laners Dairy
requested fromthe Market Adm nistrator's office a

hypot heti cal conputation of the producer price
differential of that sanme nonth had all the mlk been

pool ed. | have attached these docunents to ny witten
testimony. See Exhibit C, Hypothetical Conputation of
Producer Price Differential for Novenber 2020.

You can see that in the hypothetical conputation
for the PPD for the nonth of Novenmber 2020, the PPD for
t he producers woul d have been a negative $2.05. That is a
di fference of $3.38 per hundredwei ght, or $67, 600, 000
producers lost in that nonth. Cearly, depooling does not
achi eve the objective of the original intent of the AVMAA
of 1937.

Setting artificially high dass | novers and
artificially high Class | differentials to mtigate the
practice of depooling is not and should not be a function
of the FMMO. It is inperative that we keep in mnd the
original intent of the AMAA, to achieve unified pricing
for producers and ensure a sufficient supply of fluid mlk
for the consum ng public.

In the AMAA of 1937, under the heading "Terns
Common to All Orders,"” it states, "In the case of
agricultural comodities and the products thereof
specified in subsection (2), orders shall contain one or

nore of the following ternms and conditions: (A

TALTY COURT REPORTERS, INC. 7525
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Prohi biting unfair nmethods of conpetition and unfair trade
practices in the handling thereof."”

Al'l owi ng manufactured mlk to be depooled fromthe
market is an unfair trade practice. Wen conpeting for
producer mlk, it is conmbn to see over-order prem uns
being paid to producers to attract mlk to a particul ar
pl ant whether fluid or manufacturing. Fluid plants who
pay into the producer settlenent fund are conpeting
agai nst their own noney when nmanufacturing plants draw
t hat noney out of the pool, use that noney to pay their
pr oducers.

O her Effects of MIk Being Depooled: There are
ot her side effects when mlk is allowed to be depool ed
over a prolonged period of tinme. FMMO regul ations require
handl ers to pay noney into an admi nistrative fund to
operate the FMMO that they are in. The adm nistrative
assessnent is applied only to the mlk that is pooled on
that order for any given nonth.

During the year of 2020 when there were nmany
consecutive nonths of m |k being depooled, | received a
nmessage fromthe Market Adm nistrator stating that he had
to raise the assessnent rate because there was not enough
nmoney in the admnistrative fund to operate the offices of
t he FMMO 30.

Again, fluid mlk handlers who are obligated to
participate in the FMMO system nust pay the burden of
I nadequaci es of the FMMO regqul atory system and are

continually being put at a conpetitive di sadvantage. It
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IS nmy opinion that continuing to allow manufacturing mlKk
to be depooled is in direct violation of the AMAA of 1937
regarding its original intent.

Di sorderly Marketing: Wen disorderly marketing
is tal ked about within the FMMO, it is in association with
price inversions between Cass Ill and IV and the C ass |
price. | would contend that it is not the novenent of
mlk within the market that is disrupted during these
price inversions, rather it is the disruption of the
novenent of the noney between handlers. |[If all handlers
were to play by the sane rules, disorderly marketing would
not be a thing.

For the sane reasons as stated above, Lanmers Dairy
opposes Proposal 21 submtted by the Anmerican Farm Bureau
Feder ati on.

Lamers Dairy fully supports Proposal 20 submtted
by the M1k Innovation Goup. Adopting Proposal 20 would
hel p I evel the playing field between proprietary C ass |
handl ers who operate only fluid mlk plants and
cooperatives who own both manufacturing and fluid mlk
processing facilities.

| amrem nded here of the testinony given by a
farmer by the nanme of H H Barlow of Cave City, Kentucky,
when he stated in his closing statenents regardi ng how
conmpetition was key to everything.

As we | ook at the changes in the fluid mlk
markets fromthe tine of its inception of the AMAA of 1937

to the year 2000 to today, the evidence is clear, we
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cannot continue to go down the path we are currently on.
| f AMS does not recommend M G s Proposal 20, | would
reconmend the Market Admi nistrators in each of the FMMVO
with input fromprocessors within that order, to come up
with a set of appropriate levels for the Cass |
differential as it pertains to the percentage of C ass |
mlk used within that particul ar order.

Concl usion: \Were do we go from here? Having
spent nmy entire life working in the dairy industry and
seei ng the changes that have cone about, it is clear and
evi dent that sonmething needs to be done to help ensure the
viability of all participants within the dairy segnent of
agriculture. The FMMO system shoul d not be operated in a
manner where there are winners and | osers.

AMS has asked many participants at this hearing if
they qualify as a small business. The standard set for
this hearing as it pertains to a small business to satisfy
the requirenments of the Regulatory Flexibility Act is
clearly defined.

| would contend, however, that snall businesses
such as Laners Dairy would find thenselves in a nore
difficult position to survive if the proposals of the
National M|k Producer Federation were adopted. There is
a place for very small businesses such as Lanmers Dairy,
and it would be ny wish that special consideration and/or
protection be given to small busi nesses such as ours.

National M|k Producers Federation, with its

initial request for a hearing, clearly pointed out that it
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has two-thirds of producer approval for their proposals.
The Secretary of Agriculture, the USDA, and AMS have a
great challenge in front of them To do what is right for
the industry as a whole and create a fair and equitable
system for all

| would like to thank AMS for allowng ne to
participate in this hearing process, and it is ny prayer
t hat whatever the outcone of this hearing is, that it is
for a better and stronger dairy industry, one that is
equitable for all.

That concl udes ny testinony.

THE COURT: M. Laners, this is a renarkabl e
docunent. Very nuch appreci at ed.

Before we go on to your Laners 1A, | want to take
a five-mnute stretch break. But before we do that,
want to make a correction to the docunment that is
Laners 1, which is Exhibit 329, as you requested, on
page 7. | want to change one word from"could" to
"would." It's in the last full paragraph, second |ine,
the third word says "could,” and we wll strike "coul d"
and wite "would,” WO U L-D.

And that has been done on the record copy.

So now | want to take a five-mnute stretch break
before M. Laners would go into Laners 1A. You're wel cone
to |l eave the roomif you are quick to cone back.

We go off record at 8:30. Be back 8: 35.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

TALTY COURT REPORTERS, INC. 7529
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

We're back on record at 8:35.

M. Lanmers, we're now turning to Lanmers-1A, which
is also Exhibit 330. And you may proceed.

THE WTNESS: Yes. This is just a sinple docunent
just showng if mlk was not allowed to be depooled, it's
just mainly show ng what the effect of not all ow ng
depooled m |k would be on the producer price differential.

| understand that during this nonth there was an

extreme nonth, being the COVID years, but still, it's --
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think it's very evident what the effect of allowing mlKk
to be depooled, what it has on the producers, in
particul ar the ones who have -- are obligated to have
their mlk pool ed based on where the m |k supplies goes.

Again, | go back to the original intent of the
Mar keting Agreenment Act, that all producers receive the
m ni nrum bl end price. The m ninmum bl end price cannot
happen if mlk is allowed to be depooled as it is. So
that's just -- the purpose of this docunment was just to
illustrate what the effect of -- is of mlk that is
depool ed in any given nonth.

THE COURT: So at the very end of one of your
statenments just now, | believe you said, "if mlk is
allowed to be depool ed, which it is."

| s that what you sai d?

THE W TNESS:  Yes.

THE COURT: Ckay. You are going to have -- for
Cross, you are going to have to nmake sure that your voice

is |loud --
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THE W TNESS: Ckay.

THE COURT: -- so that we all can hear it. And
that may require that you scoot your chair toward ne so
t hat your nmouth is closer to where that m crophone is.

Al right. Good.

| would invite cross-exam nati on.

CROSS- EXAM NATI ON
BY Ms. HANCOCK:

Q Good norning, M. Laners. |'m N cole Hancock with
Nati onal M IKk.

A. Good norni ng, Ms. Hancock.

Q Thank you for being here.

|f we take at | ook at Exhibit 329, just your base
testinmony, | just want to ask a few questi ons.

You gave us a good overview of your famly's
operations at Laners Dairy. Do you just have the one
pl ant ?

A Yes.

Q And that's located in Wsconsin?

A Yes.

Q Ckay. How do you source your ml k?

A We have six |ocal producer mlks. | actually go
out and solicit that mlk nyself.

Q Ckay. Are they captive producers for you, where
they are just exclusively produced for your dairy -- or
for your facility?

A. Yes. It's through a conpetition for getting that

mlk, yes. |If we have a need for the mlk, for our
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busi ness nodel, we feel that it's inportant that we secure
that mlk supply fromindividual producers rather than
goi ng through a cooperati ve.

Q Ckay. And then so do you have a contract with
them that they produce on an annual basis for you?

A. We do not. They are allowed to cone and go as
t hey pl ease.

Q Ckay. And then do you agree to take all of the
m |k that they produce or do you just -- are you able to
just order what you need?

A. No. We take all that they produce.

Q Ckay. So is it based on how -- how nuch you need
at your plant at all or you just agree to take everything
that they produce regardl ess of what it is?

A. Ri ght now, we take everything they have, and we're
actually short. So in today's market, what we're doing,
we have a manufacturing plant |ocated near us that
actually put a quota on their producers. And a particul ar
farmthat's a |l arger farmwhere we get our kosher mlk
from he is basically acting as the bal ancing for our
plant at this tine. So -- so we actually pool his mlk on
t he order.

Q Ckay. So you take everything that you can get

fromthe six dairies fromwhomyou buy mlk, and then any

excess mlk that that plant -- the other plant that you
can't -- or that they can't take, you use as well?
A That's correct.
Q And between those, does that put you at capacity
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or does that allow you to fill some needs?

A. No -- well, for our sales capacity, it is now
Qur plant capacity, no. W could run nuch nore if we had
the noney to be able to nake the expenditures needed to
expand our operation.

See, in Northeast Wsconsin, in particular,
there's a shortage of -- actually shortage isn't the right
word. The ability for custoners to get the mlk delivered
to themis -- is -- is harder today because of the nunber
of fluid plants that have gone out of business. So we
have gotten calls in the -- within recent nonths from
potential custoners looking to get mlk distributed to
t hem but because of their |ocation and where they are at,
it just -- it is not feasible to get it up there. And the
| arger proprietary plants that are cooperative plants,
fromny understandi ng, they are at capacity, and they just
can't get it, so..

Q And are those retail outlets, those custoners?

A Some are retail, sone are schools that have a hard
time getting it. And if they do get it, the price is
extraordi narily high.

Q And that's all Cass I fluid mlk?

A. Al Cass |, yes.

Q So sone retail, some schools.

Anyone el se?

A. It'd just be your standard retailers, yes.
Q Ckay.
A. And the problemwi th that is because of their
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vol unes being so low, up in nore rural parts of Wsconsin,
Lake Beck, it's -- it is -- it's hard for themto get that
mlk in there at a reasonable price.

Q And where did you say they were | ocated?

A The retailers?
Q Yeah. And the schools that you said.
A. Most -- nostly in the northern part of the state.
Q Ckay. I n Wsconsin?
A Yes.
Q Ckay. And how far woul d that be from your
| ocati on?
A. Well, we generally try to keep our own

di stribution within about a 50-mle radius of the plant.

Q Okay. So are those the schools and retail outlets
that you're saying are not able to supply all of their
Class | needs, they are beyond that 50 m |l es?

A. As far as the schools not getting it, that's what
we have heard fromother dairy people. W typically don't
deal a lot in school mlk because there's just no nmargin
init. In order to supply school mlk at the rate that
it's needed, our plant is just not designed to handl e that
ki nd of vol une.

Q Ckay. And so are they nore than 50 mles away; is
t hat what you are sayi ng?

A. Sonme of them are, yes.

Q Ckay. And if they were within your area, at |east
for the retail outlets, you would be -- you would be able

to supply themif they were closer in?
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A. Dependi ng on what their needs were potentially,
yes.

Q G eat.

And then how do you bal ance -- if you are taking
all the mlk that cones in fromthose six dairy farns, do
you ever have any tinmes where you have to bal ance your own
mlk in your own plant, where you have too much coming in
based on your capacity?

A. Not right now, no. No.

Q Ckay. Have you ever encountered that situation?

A. We have in the past where we had -- typically, we
used to try to keep about a 10% reserve, you know. So we
did work with a manufacturing plant maintaining that
bal ance for us. But we haven't been doing that in the
| ast two or three years.

Q Ckay. So you bal ance your plant by keeping a
little bit of capacity so that it can account for any kind
of ebbs and flows in the volunes that you are taking in?

A. Yeah, | know what you are saying. W have -- in
our product mx, we're pretty even seasonally. W don't
have sone of the bigger flows |ike sonme of the big plants
do where they have that school m |k and you have those
fluctuations and seasonal use. Wth our product m X,
we're able to maintain a pretty even vol une throughout the
year.

Q Ckay. And | think you tal ked about your different
product m xes.

And it's a pretty diverse product m x between your
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fluid mlk and your manufactured products?

A. Qutside of the ice creamm xes, that's the only
one we really do, yeah.

Q Do you do cheeses as wel | ?

A W do not.

Q Ckay. | saw on your website that you sell sone
cheeses.
A We do. We buy sonme from-- froma | oca

distributor. He private labels it for us. But we do not
manuf act ure cheese.

Q Ckay. And do you have -- the volunes of mlk that
cone in fromthose six dairies, does it change by day or
by week?

A. No. They are pretty consistent --

Q Ckay.

A -- you know, with what they do.

Q And has --

THE COURT: \Whoa.
THE WTNESS: Yeah. They are pretty consistent in

what -- in their production.
BY MS. HANCOCK:

Q How | ong have you worked with just those six
dairies?

A. Ch, trying to think back who is -- it's probably
within the last ten, 12 years. | nean, sone of them cone

and go. W have |ost sone farns due to just going out of
busi ness, you know, nobody taking themover. So we have

been able to find younger farmfamlies that -- that we
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i ke to support, and it goes back to our -- to our
busi ness phil osophy of supporting small farmers and | ocal
famly farns.

If I were to look at it strictly froma nonetary
value, | could tell our six producers, you know what, |
can go get it fromone big farm But that's not our
phi | osophy, you know.

So, luckily, we have good producer ml k. And our
standards, we ook -- | look for a specific quality of the
mlk that cones into our plant, you know, and | -- you
know, | have worked with farners in the past. Wen it
cones to soliciting mlk, one of the things | do is |I |ook
at price conparison, because obviously if a producer is
| ooki ng at noving fromone plant to another, they want to
know if it is in their econom c best interest to do that.
Wel |, based on our standards of what we have, generally we
have to pay a higher premumin order to get that mlk to
our plant. There are over-order premuns still being paid
in Federal Order 30, at |east where we are. So we're sill
if conpetition for that mlk.

Q Ckay. And -- and -- and the farns that you have
seen go out of business over the past few years, has that
been financial pressures that they couldn't absorb in
their operations?

A. No, | don't think so. | think sone of it is they
just retired and they were done. | had one -- in
particular, there were two brothers that were operating

it, and they decided just to retire and be done with it,
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you know. So -- so, yeah. No, not all of them so..

Q Not all of them but just sonme of thenf

A Vell, for different -- for different various
reasons. | nean, it depends on -- when | go back and talk
about parity pricing, if you go | ook at what parity
pricing states in the Marketing Agreenent Act, it refers
back to what it costs to produce that mlk on the farm
And in there it -- it states the price of feed and ot her
econom c drivers and what it costs to actually produce
that mlk. GCkay. There's nowhere, you know, in our
pricing structure where that's even addressed.

So I"mcontinually hearing from producers that
their costs -- you know, their input costs are -- are
hi gher than what they used to be. But | also have
producers that don't have any overhead, you know.

So farmng is a businesslike anything else. So
you can manage your farm and you can nanage it to be
profitable, or you can nmanage it not to be profitable, you
know. So | think it's inportant to renmenber that
i ndi vidual farmers run their operations differently than
others. You know, sone are good at it, and sone not so
good.

Q When you say that you have sonme farns that you
work with that don't have any overhead, how can that be?
A. Well, they have been in the farmfor -- farm
busi ness for their entire |life. They don't owe any noney
to the banks, you know. So, you know, in that particular

situation, it's their -- their operating costs are just
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what it is to produce that mlk. They have -- like |
sai d, they have no debt, so..

Q Ckay. So -- so it's easier for a |onger existing
dairy farmto -- if they have been around for a long tine
and been able to have an established operation, they m ght
be able to have a system where they are not carrying | oans
or other things where they're | everaged that woul d cause
themto have a higher overhead; is that fair?

A. Well, sure. That's |ike any business. | nean, |
think if you go to expand your operation, no nmatter what
you do or what business you are in, you are going to | ook
at what you can afford and what you can't afford, you
know. And that's a business decision that cones down
to -- to the individual

Q And the exanple of the two gentlenen that you said
retired fromdairy farmng, they weren't able to sel
their farmto another dairy farmer who was picking up

their farm right?

A. They coul d not because of what they were asking
for it.

Q Ckay.

A | mean, everybody's different, and just know ng

t hese two gentl enen, you know, they weren't going to |et
it go for nothing, you know, so..

Q Al right. And so they just chose to retire and
cl ose down --

A Exactly.

Q -- their operation?
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A. Exactly, yes.

Q Ckay. It's hard for new dairy farns to energe
just fromscratch, isn't it?

A It is. It is.

Q It is very expensive to get it started, get the
operation started up, isn't it?

A. | would think it would be, yes.

Q Ckay. |If you -- on page 2 of your testinony you
are providing your position on National MIKk's
Proposal 13, which is the higher-of nover that Nati onal
MIk is putting forth.

A Uh- huh.

Q At the bottomthere of that page you say, "Using
t he higher-of would only increase the price of fluid mlKk
to the consuner."”

Is it fair to say that one of the reasons why you
are opposing National MIk's proposal, to nove the O ass |
price nover to the higher-of is because you think that it
woul d increase the Class | price, which in turn would

cause you to have to increase your price to your

consuner -- or to your customer?
A You have to |l ook at the price relationship between
the Class IlIl and the Class IV price at the tine. Ckay?

| have seen nonths in Federal O der 30 where there was a
$4 difference per hundredwei ght between the Cass Il and
Class |V price, where the Cass IV price was actual ly that
much higher. Well, in using the higher-of in that

situation, that's where that Class | nover gets attached.
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Yes, that has to get passed on.

And in Federal Order 30, when you are |ooking at a
Class IV market only being about a half a percent of the
m |k produced, | don't think that's an appropriate way to
| ook at how that Cass | price should nove on that little
bit of volume of mlk produced in that market.

Now, if -- | will say, like I said in ny
testinmony, if that price relationship remains pretty close
to each other, as a Cass | bottler, you know, it is one
way or the other. But with MG s proposal on -- using the
average-of wth the nover, in that scenario, the producer
woul d actually be com ng out ahead if those price
rel ati onships were in close concert with each other.

Q Hel p nme understand why that woul d be the case.

Wiy woul d the -- why would your customer be in a better
position?

A. Well, no, | think it would just add sone stability
to the dass | noving structure. M -- ny position on the
Class I, the higher-of, when you have those big disparity
in prices, Cass | handlers have no choice -- or Laners
Dairy has no choice but to pass that on. Using the
average-of with the nultiplier, the sane thing is true, we
have to pass that on.

But earlier in sonme of the hearings that | have
been a part of here where they tal ked about hedgi ng, you
know, | can see how having a nobre consistent price base,
you know, for that Cass | nover -- and a particular

opi nion on hedging is neither here nor there for me -- but
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the stability in the market, | think, is where that would
conme out. And like | said, it's the volatility in the
mar ket that -- that, in ny opinion, you want to try to
avoi d, you know, so -- and based on the production of the
mlk wthin that market as well.

Q So when say "volatility in the market," you are
tal ki ng about the interface between you and your
cust onmers?

A. No. I'mtalking about the volatility between the
Class Ill and the Cass IV price.

Q Ckay. So you are tal king about what it wll do to
your pricing that you have to pay to your dairy farners?

A No. Because the Cass | nover attached to that
hi gher-of we have to pass on to the consuner, which in the
overall pricing of the systemstructure, yes, it -- it all
wor ks back to whatever the mninmumblend price is to the
pr oducer.

Q So maybe I'm-- I'm-- I'mjust trying to
under st and your concerns about at what point in your
supply chain are you worri ed about how that volatility in
the price novenent will inpact your business operations.

s it between you and your dairy farners? 1Is it
bet ween you and your retail outlet?

A. It's nostly between us and our custoners, yes.

Q Ckay. Because you are worried that it wll cause
sone volatility or novenent in what you have to charge to
your custoners for -- or what -- what your custoners wll

have to pay for that m|Kk?
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A. Ri ght. Because our pool obligation, you know,
that's noney we just pay out. So the only way we can
recoup that is by charging it to the consuner. That's the
only way that happens.

Q Ckay. And you believe that it wll cost you
nmore -- or it wll cost your custoners nore if the
hi gher-of is used versus the average-of?

A VWhat ever the nechanismthat's used for attaching
the Class | nover. GCkay? | think if you have a nore

consi stent price where that noves between, that would help

m nimze the inpact on what the consuner pays. |It's

only -- like | stated, it's only in those nonths where you
have a wi de disparity between that Cass Ill and Cass |V
price.

Q And how do you set your prices with your
custoners? Do you do it on an annual basis?

A That's on a nonth-to-nonth basis.

Q Ckay. So nonth to nonth you'd | et them know what
t he upcom ng nonth is going to be for your fluid mlk
prices?

A That's correct. Yes.

Q Ckay. You nentioned in there that hedging is
nei ther here nor there for you, and that's because you're
selling HTST?

A. Ri ght.

Q Ckay. So you don't -- you don't do any hedgi ng or
fixed price contracting?

A. We do not, no.
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Q And on page 3, you have -- the very |ast sentence
of the first full paragraph there, it says, "Advanced
pricing is a crucial factor in conplying with the
W sconsin m ni num mar kup requirenents"?

A Yeah. That -- | don't want to get -- well, that
one | talked with nmy team about our testinony when we were
| ooki ng at what the price of elimnating the advanced
price would be. That was one of the concerns that cane
up. | don't have any particul ar know edge of what that
ef fect could possibly be, but that was one of the concerns
t hat was brought up to ne.

Q Ckay. | don't know what the m nimum-- Wsconsin
m ni mum mar kup requi renments are.

Can you explain that to ne?

A. That's beyond ny -- ny |level of expertise on that.
| mean, that's sonething ny office nanager woul d dea
wi th, you know, so -- and...

Q Ckay.

THE COURT: If | mght interrupt.
Do you know, M. Laners, of another w tness that
w |l speak directly to what you have rai sed here?
THE WTNESS: | do not. No.
THE COURT: Thank you.
BY MS. HANCOCK:
Q On page 4, you're tal king about the decline in

fluid mlk sales, and you attribute that to the Federal

M Ik Marketing Order regulations. |'mwondering if you
coul d hel p ne understand how t he regul ati ons have -- that
TALTY COURT REPORTERS, INC. 7544
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you -- how you believe that the regul ati ons have
contributed to the decline in fluid mlk sales.

A. | guess the best way | can say state that is, if
you | ook at proprietary plants that operate just fluid

mlk bottling facilities. GCkay? They have to get the

conpeti ng agai nst co-ops that are -- have manufacturing

plants and bottling plants, and they are able to bl end

belief that there just wasn't enough noney in that for
themto do that.

positive on that. And then that was sold to anot her

i nvest ment group. And when the investnent group got in

saw that there was just no noney in fluid mlk, so they
closed it town.

So when you | ook at the inpact of what pooling
m | k does when the nonies that are generated fromthat
Class | sale, the effect that it has on a proprietary
pl ant such as ours, or another proprietary plant that

handl es just the fluid mlk plant, it is very difficult,

returns fromthe product that they sell. And if they are

their proceeds when it cones in regards to the pooling of
that mlk, the conpetition in the nmarketplace on those --
on the Class | sales, particularly on |arge volune pl ants,

the margins are so slimthat | -- it's ny opinion and ny

And, again, | can go back to what | have heard in

the marketplace. There was a fluid mlk plant |ocated in

there and ran that plant for a short period of tine, they

De Pere, Wsconsin, that was a -- years ago was a Forenost

plant, and they sold it to, | believe it was DFA. |'m not
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you know, to remain conpetitive in those -- in that
mar ket, so..

Q So are you tal king about the cooperative's ability
to depool and to blend prices?

A. Yes. Yeah. Because, you know, | go back -- it
all goes back to Marketing Agreenent Act. |If we're
tal ki ng about farners, everybody wants it to be in the
farmer's best interest, right? That's what we al ways say,
right? How can it be in the farner's best interest when
mlk can be allowed to nove in and out of the pool |ike
t hat ?

So if Cass | bottlers always have to pay in, and
they are always paying in, always paying in, and then when
t he manufacturing segnent, it's noved to the point where
it becones a higher price than what the fluid mlk is,
dependi ng on the demand of that product, and how nuch that
product is used, back to the Marketing Agreenent Act,
should -- ny questionis, in ny mnd, how cone that isn't
bei ng used to achieve the m ninmum blend price back to the
producer? It can't. So the regulations as they are

applied today hanpers that from happening, so..

Q And how have you -- | nean, when | | ook at your
busi ness, it |ooks |like you guys -- at Lamers Dairy have
been -- for five generations been successful in creating

the structure that --
A Yes.
Q -- you have. \What have you done to be able to

have your conpetitive nature be so successful in this
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envi ronment ?

A. To be honest with you, it is by the grace of God.

You know, our commitnent to local famly farnms in our
area, producing the high quality mlk that we produce,
t hat nmeans sonething to our custoners, and they support

for that, you know.

2023

us

So, like | said, that's -- in today's climte, you

know, for fluid mlk, there's no way we should be in
busi ness, you know. It becones a passion. It's no
different than farmng, for ny famly and sone of the
farmers. And that's the connection we have with our
producers, you know. And they support that, and our
cust omers support that.

You know, we learned a long tine ago not to get
into high volune/l ow margi n busi ness because you can't
survive in that arena being a proprietary plant |ike us.
You know, so we have to pick and choose, you know, what
wor ks for us and what doesn't, you know.

Qur goal in this whole thing is to supply a good

heal t hy product for our neighbors, you know, and to

survive -- and to provide a livelihood for our enpl oyees.

You know, when -- when the conditions are the way they
are, right now, you know, it's -- it's -- there's no way
you shoul d be in business doing what we're doing, you
know. But | believe we do it the right way.

Q Ckay. So through your brand and your reputation
and your quality, and then your comnmtnent to the

comrunity, you have created a busi ness nodel that for --
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for your business has been able to thrive in that?

A. For us it works, yes. Yeah.

Q On your page 7 of your testinony you have a
"Di sorderly Marketing" header there. And you talk about
sone the price surface discussion at the bottom And you
said, if AMS doesn't recommend M G s Proposal 20, that you
would like to see each Federal M|k Marketing O der set
their own Class | differentials.

Do you see where |I'mat there?

A Yes.

Q |"'mwondering, if that were the case, that it was
done on an individual order basis, what factors would you
want to have those Market Adm nistrators |ook at in order
to consider where the price differential should be set?

A. Ckay. What | woul d envision happening there is,
like | said in nmy testinony, that it would be between the
Mar ket Admi ni strator and the processors and to | ook at the
regul atory | anguage of the Agricultural Marketing
Agreenent Act and | ooking at the use classification within
t hat marketing order.

Now -- and | understand that in different parts of
the country it is different. | can really only speak to
Federal Order 30, which we're a part of. But when you
have only 5% of the m |k being produced in Federal
Order 30 going into fluid -- again, this is my opinion --
there's no way it warrants a $3 a hundredwei ght C ass |
differential to nove that mlk. You don't need it, you

know. So that's -- that's ny basis for all of that.

TALTY COURT REPORTERS, INC. 7548
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

But | do think, as a whole, it could be a good
tool if it was used the right way, if it was done on an
order - by- or der basis.

Q So it sounds |Iike novenent considerations is one
factor that you think should be included in setting price
differentials or the need to nove or no need to nove?

A. Well, the availability of the mlk, you know |
just -- it's -- the mlk is going to nove where it needs
to nove, and it al ways has.

Q Are there any other factors that you think should
be taken into account in setting those price
differential s?

A. | would sinply go back to an adequate supply. The
| anguage says adequate supply. That's a hard one to
define | guess.

Q And then you said that quality for youis -- is
i nportant for your brand and your business.

Do you have any special requirenents for the mlk
that you purchase fromyour dairy farners?

A. We do, yes.

Q Wuld you be willing to share what attributes
t hose are?

A. W pay premiuns in the way of plate counts. W
charge a mnimal hauling, only fromthe standpoint is we
consi der that part of the over-order prem um pricing.

So -- but, yeah, it's -- so our programis set that the
cleaner the mlk, the higher quality the mlk there is,

you know, the higher prem umthey receive.
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Q What's the quality |level you require?

A. That, typically, I -- when |I | ook at producers’
mlk, | ook at anything pretty nmuch under 10, 000, which
is 10,000 on the standard plate count. After -- after

that level, our producers don't receive any prem uns.
Q What about SCC?

A "' m sorry?
Q | don't know -- somatic cell count, sorry.
A. W don't pay any somatic cell premuns. That is

sonet hing that we have had to conpete with in the past.

2023

And just the way we woul d offset that is just changing the

scale of our -- of our standard plate count program
Q Ckay.
M5. HANCOCK: Thank you so nmuch for your tine.
THE W TNESS: Thank you
THE COURT: M. Laners, you nentioned the
processing plant that closed. And | believe you said in
Pere, W sconsin?
THE W TNESS: De Pere.
THE COURT: Would you spell that.
THE W TNESS: It's D-E, space, P-E-R-E

THE COURT: And how do you spell plate counts and

what are they?

THE WTNESS: A standard plate count, it's
basically a bacterial level inthe mlk that we | ook for.
Wien | talk to any of our farners or custoners, to ne,
buying fluid mlk for what we use is kind of like a

conputer: Garbage in, garbage out. You know, you can
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only do so nmuch with that, you know. So |I think G ade A
standards are pretty |laxed as far as what's Grade A m | Kk.

But, in an exanple, | was just working with a
producer, considering putting himon. He was only having
one plate count a nonth taken to see where his quality
| evel was for his farm It's hard for a producer, you
know, to know exactly what's going on with the quality of
its mlk when that's all that's being pulled, you know.
Consequently, too, that producer wasn't even getting
m ni nrum bl end price fromhis plant that he was shi pping
to, so...

But that's just a standard, we |look in the
standard we set for what we need for our custoners, you
know. So one of the things we hear from our custoners is,
what do you do so different with your mlk? It seens so
much better than the conpetition. It all goes back to the
farm You know, if it doesn't cone in good fromthe farm
it's kind of hard to nmake it last. So that's the main
benefit for us procuring our own mlK.

THE COURT: And is plate just spelled P-L-A-T-E?

THE WTNESS: It's actually a standard pl ate count
is what it is. Yes, P-L-A-T-E. Yes.

THE COURT: Al right. And do you have a standard
as to how often your producers should be testing for that?

THE WTNESS: We test every pickup

THE COURT: (h.

THE WTNESS: Every pickup that cones into our

plant is -- we run conponents, bacteria |levels, and the
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whol e thing. And the reason we do that is we need to know
as soon as possible if there's sonmething going on at the
farmlevel that could affect what we do in the end.

THE COURT: Now, was -- before the next person
conmes to ask you questions, was there anything el se that
Ms. Hancock raised with you that you need to explain to
all of us?

THE WTNESS: You know, | don't think -- | don't
think there is, no.

THE COURT: Thank you.

Now, again, you need to just pause a little bit to
make sure that the questioner's voice has died down before
you begi n your answer.

THE WTNESS: Okay. Thank you

THE COURT: The next person may cone to the
podi um

MR. ENGLI SH: Good norni ng, Your Honor.

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, M. Laners.
A Good norni ng.
Q My nane is Chip English --
A. Good nor ni ng.
Q -- representing the M|k Innovation G oup.

And just as the judge just said, there is a
tendency -- by the way, you have -- | think you have
actually been here for part of the hearing. | think it is

a natural tendency to start tal king over each other.
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A Yes.

Q That's especially not a good idea because our
wonderful court reporter, who will remnd me when | do it,
you know, needs to be able to take all these words down.

A Uh- huh.

Q So let nme start with a few sort of genera
guesti ons.

Lanmers is not a nenber of the MIk Innovation
Group, correct?

A We are not.

Q You devel oped your testinony independent of the
M1k I nnovation G oup, correct?

A. | have, yes.

Q And al so i ndependent of the International Dairy
Foods Associ ation, correct?

A | have, yes.

Q O her than some courtesy conversations that you
and | have had, and maybe sonme others fromthe MG
prof essi onal team you have not had any substantive
di scussi ons about the testinony or this hearing, correct?

A That's correct.

Q So everything you are presenting is based upon
your own views, developed in part when you attended
several days of the hearing back in Septenber, or where
you have been watching online, correct?

A That's correct, along with the many years that |
have observed Federal Order hearings in the past.

Q So Appleton is in what county in Wsconsin?
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A. Qut agam e County.

Q Say agai n?

A. Qut aganmi e County.

Q | think you are going to have to spell that for
the court reporter.

A Geat. No. It's OUT-AAGA-MI-E

Q And are you aware that in the National Mk
Producer Federation proposal, your Class | differential

woul d i ncrease from$1.75 to $3?

A | am yes.

Q Do you have any difficulty obtaining your mlKk
suppl y?

A | do not. No.

Q How nmuch of that increase of $1.25, assunming it

were adopted, given the Cass | utilization in Oder 30,
woul d go to your |ocal dairy farners? At 5%

A. Coul d you restate that again?

2023

Q So assum ng USDA adopted that increase proposed by

National MIk of $1.25, that is to say the increase from

$1.75 to $3, given a 5%class utilization in Order 30, how

much of that would go to those |ocal dairy farners

shi pping to your plant?

A. | would think it would be a very small percentage

of that.
Q And did you say you have six farners?
A Yes.
Q And how |l ocal is |ocal?
A

Qur farthest patron is about 30 nmles fromthe
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pl ant .

Q And do you know whether, and if so, how nmany of
those | ocal dairy farnms would be smal | busi nesses under
the SBA, Snmall| Business Adm nistration, definition?

A Al'l of them would be.

Q If MG 20 were adopted, in whole or in part, thus
reducing the fixed Cass | differential portion of the
Class | differential, would that then mean you coul d
conpensate your |ocal dairy farmers shipping to your

facility by providing them nore noney that is presently

broad -- shared nore broadly with other dairy farnmers?
A. Yes. That woul d be the desired outcone, yes.
Q So turning to your discussion about Cass |I sales

in your market. And | nust say that, fromny perspective,
| was surprised by the statistics you were providing,
consi dering the decrease since 2000.
Which is significantly higher than the nationa
average, correct?
A Yes.
Q What happened when let -- ne back up
You tal k about the fact that there are now 20
fewer fluid distributing plants in Order 30, correct -- or
regul ated by Order 30, correct?
A Yes. That's correct.
Q And normally when plants close, others pick up

nmost of that volune, correct?

A That's correct. Yes.
Q But what we're seeing here is an absolute drop, a
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very high significant drop, correct?

A Correct.

Q Did that nmean that sales from O der 30 plants,
in-- in addition to losing sales inside Order 30, that
they | ost sales when they were going further south or east
into other orders? Do you know?

A. That, | don't know, but | would think that maybe
t hat woul d be the case.

Q Regar dl ess, does it nake any sense to you as a
busi nessman for USDA to further increase C ass |
differentials in light of that significant drop in
Order 307

A No, it -- it doesn't. Because when |I |ook at the
proposed changes, okay, in nmny mnd | think, are we going
to be back here in ten years again tal king about the sane
thing? You know, because now the increased C ass |
differential being proposed today, when is that not going
to be enough? You know, at sone point you have to go back
to the original intent of the law, and the original intent
of the lawis that all producers receive the m ni num bl end
price for that mlk in the market. That cannot happen if
everybody's not playing by the sanme set of rules.

Q Can you nanme any ot her commobdity where the
response to such a shrinking market is to say, hey, let's
raise the price?

A No. | cannot.

Q | want to turn for a nonent to your exhibit. And

you chose Novenber 2020 | think in part to discuss the
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producer price differential, and I want to di scuss a
coupl e different pieses of that.
First, you asked the Market Admi nistrator to
assi st you, correct?
A Yes.
Q And in doing so, you asked that he increase the
Class Ill pounds in the pool by 2 billion pounds, correct?
A That's correct.
Q And that's not a random nunber you picked out of
the air, is it?
A. That is not. That's about on average what mlk is
pooled on Order 30 in Class III.
Q And so, for instance, if one were to |l ook at the
May 2023 producer price differential -- | know you don't
have it in front of you, but if you'll accept this -- if
you | ooked at it and you saw that there was 2.578 billion

pounds, that would not surprise you, correct?

A. No, it would not.

Q Ckay. In fact, that is nore pounds than what you
had in the suggestion for Novenber, correct?

A That's correct.

Q Ckay. Now, | also note that for Novenber 2020,
there were -- | mean, so the -- going back to the actual
rat her than the depool -- or the mlk on -- that's pool ed

THE COURT: Sl ow down.
MR, ENGLI SH:  Thank you, Your Honor. | need nore

wat er .
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THE COURT: Yeah. |I'mfollow ng you, just barely.
BY MR ENGLI SH:

Q So let me sl ow down.

| note that in Novenber 2020, there were still
213 mllion Cass | pounds. But when | |ook at -- and |
del i berately | ooked at a nmonth when schools were still in
session -- May 2023, that's down to 162 million, which is
right there a drop of 51 or 52 mllion pounds.

Do you know what happened between Novenber 2020
and May 2023 that woul d address a 20-sone percent decrease
in Class | sales in your market?

A. | wouldn't have any information on how that or why
t hat occurred.

Q Regar dl ess, when you testified that the O ass |
utilization in the market is closer to 5% that is
thinking of a normal nonth when that Cass Il mlk is

bei ng pool ed, correct?

A. That's correct.

Q Ckay. So I'mespecially interested in your
di scussion -- and this ties together with sone of the
things that had -- counsel for National MIk was

di scussing with you.
You di scuss a couple different things. First,

that you sell kosher mlk --

A Yes.

Q -- correct?

A Yes.

Q And that's one of the ways you distinguish
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yourself in the market in order to, as a small business,
stay in business, correct?

A That's correct.

Q You al so discussed the fact that you have a brand,
correct?

A Correct.

Q And you nentioned that there's the brand, your
brand, there's the private |abel, and then you said, we
are normally the third label in the store.

A That's correct.

Q What do you nean by that?

A. In our market, in sone of the retailers we supply,
t hey have their store brand | abel. Cenerally the next
priced | abel on there would be Kenps or Prairie Farns.

And then typically we're the third | abel

And like | said in ny testinony, we're -- they put
a hi gher percentage of markup on our product than the
others. And when we ask the dairy managers and the store
owners why that is, they said, well, we have to nmake up
for the noney we're | osing on our other mlKks.

So we cannot play that ganme, and we are not in a
position to play that gane, nor do we want to get into
that arena. W had tried that several years back with an
i ndependent grocery store. He had two stores at the tine,
and we | ooked -- we worked on pricing and what we could
achieve with themto do their branded mlk along wth our
brand. And as soon as the conpetition got wind of that,

t hey dropped the price by | believe it was around 25 to
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2023

$0.50 a gallon, just like that, in order to keep that from

happeni ng.
Q And that puts pressure on your sales, correct?
A That's correct.

Q And so when Class | prices rise, do you see that

private | abel price, or the second | abel, whether Kenps or

Prairie Farms, put additional pressure on your branded
| abel ?
A. Can you state that again for ne, please?
Q So when Class | prices increase, maybe nore than
usual , do you see an inpact on your ability to nove your
| abel up consistent with that when you are facing that
conpetition fromthe private | abel and the other brand?
A. Yes, we do. And it's -- that's one of the things
we al ways are tal king about is we cannot |et that spread
bet ween our |abel and the next | abels below us get too
wi de because, at sone point, the consuner's going to | ook
at it and just say, | nean, | like their philosophy, I
like the mlk, but I'mjust not going to pay the
di fference.
Q And so if you | ose margin on your branded | abel
t hat has a negative inpact on your bottomline, correct?
A Correct.
Q And that woul d have a negative inpact ultimtely
on the local farns who supply your mlk, correct?
A That's correct. Yes.
Q So there's been a fair bit of discussion, and you

yourself refer to it, about inversions and depooling.
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In your Order 30 nmarket, with the low O ass |
utilization, can any renotely rational Cass | increase
have any i npact on depooling?

A. It would have to be set so high, you know, |
think, if | understand your question correctly, you know.
So, again, | go back to ny statenent of the way the system
is right now picking winners and | osers. You know,
because distributing plants are obligated to play, and
manuf acturing plants can junp in and out when it is not to
t heir advantage, how can anybody -- how can anybody win in
t hat scenario, outside of the manufacturing plants that
depool ?

You know, it's -- to me, again, | can only speak
to what is happening in our order in Northeast Wsconsin.
When | | ook at the nunber of manufacturing plants being
built, and the size of those plants, it's not because of
the increase in the amount of mlk that's supplied there
that they need to increase capacity. |It's because that's
where the noney is. And when plants are allowed to depool
their mlk like that instead of sharing that revenue, |ike
the Cass | handlers do, you know, it's hard for a
proprietary plant operating just a fluid plant to conpete
in that arena.

Q Thank you, sir
MR. ENGISH: | have no further questions.
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Laners.
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A. Good norni ng.

Q My nane is Ryan MIltner. | represent Select Mk
Pr oducers.

You were asked sone questions by Ms. Hancock about
the quality of the mlk that conmes into your plant. And |
was wondering if other than PMO requirenents, if you have
any set standards that you require your patrons to neet
with respect to somatic cell count?

A. W do not. We |ook at somatic cell as generally
the overall operation of the farm because, generally, if
t hose somatic sells are low, to ne that neans the farmer
is doing a really good job on taking care of his cows, and
typically when you see that, the quality falls in |line
wi th that nunber. Yes.

Q Do you require that your patrons have an average
somati ¢ count of bel ow 400,000 or anything |like that?

A. No, we don't require that. But when we do see
that, I -- you know, | point out to them-- because what
we have seen with our testing, because we do it every day,
in every |oad, generally, when we see higher somatic cel
count mlk comng in, it's not uncomon to see that
standard plate count rise. So, again, the reason we do
the testing so frequently is so we can stem off those
occurrences.

Q What woul d you consider to be a high somatic cel
count that would, you know, raise concerns for you?

A Well, generally, if it's -- for us, we start

talking to our producers if it starts to get around that
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300 mark. Yes. Because -- only fromthe standpoint that
it's hurting them you know, that there's sonething going
on that they need to be | ooking at.

Q Wuld it -- would it also hurt you because it
woul d affect, for instance, the shelf |life of your m|lk?

A Potentially, yes.

Q And do you find that higher somatic cell counts
negatively inpact the flavor of your m|lk?

A. | have not seen that. But there, again, |'mnot
a -- you know, to answer that question in -- | don't know
how that would relate as far as flavor.

Q Now, with respect to the SPC count, the standard
pl ate count, did you state that you do have a limt on
that that you accept?

A Generally, we like to see that plate count staying
under 10, 000, yes.

THE COURT: If | could interrupt, M. MIltner.
When you say that around 300 or bel ow 300, could you be
nore specific for nme?

THE WTNESS: Yes, if you -- if you |look at the
pricing systemwith -- as it pertains to somatic cell, the
350 is like the zero val ue nunber. So every nonth there
is an adjuster rate attached to that somatic cell nunber.
So if a producer's average sonmatic cell count goes above
that 350, that generally winds up to be a negative on his
producer check. Conversely, the | ower that nunber is,
that's nore return for the producer. So, yes.

THE COURT: Thank you.
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BY MR M LTNER

Q And the Grade A cap, G ade A upper Iimt for
somatic cell count, is 750,000, correct?

A That's correct. Yes.

Q Now, as far as tenperature, do you have a required
tenperature for mlk comng into the plant?

A. It is not -- generally speaking, it has to be
under 40 degrees. Yes.

Q And the Grade A upper limt is 45 degrees,

correct?
A. That's correct. Yes.
Q And, again, you're looking for a |ower tenperature

because that helps with your ability to deliver mlk to
your custoners that has a | onger shelf |ife?

A That's correct. Yes.

Q And that whole cold chain, keeping that mlk cold
fromthe farmto the plant to the store, is inportant to

mai nt ai ni ng code dates and mlk quality?

A That's correct. Yes.

Q Now, in your statenent you tal k about over-order
prem uns.

A Uh- huh.

Q And you nention that at least in Order 30,
over-order prem uns are common for both fluid and

manuf acturing plants, correct?

A. That's what we're seeing in sone. Not all but
some, yes.
Q Do you pay an over-order premumto your
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suppliers?

A W do.

Q | s that over-order prem um standard anong C ass
handl ers in Wsconsin?

A. That, | don't know. Typically because of
W sconsin being nore a manufacturing nmarket, we have had
to conpete in the past with somatic cell prem uns and
protein prem uns.

Well, for the fluid end, that really doesn't help
us per se. So the only way we can, for lack of a better
term conbat that or conpete with that is we | ook at
what's inportant to us, you know. So that's where we cane
up with the standard plate count pricing for our
producers. So the |lower the standard plate count, the
hi gher their premium So it gives the producer conplete
control of maxim zing his premiuns that he could achieve.

Q Do you pay any prem uns to your suppliers that are
separate from your SPC progranf
A We do not.

Q When it cones to --

A |"msorry. Can you rephrase that question?

Q Sure. In terns of an over-order prem um --

A Uh- huh.

Q -- is your SPC program part of what you're calling

an over-order prem unf
A Yes.
Q Ckay. And so if a farmis supplying Laners dairy,

do you pay them an over-order premumthat is separate
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fromthe SPC progranf

A The -- as | stated in, I think -- I'"'mnot sure if
Ms. Hancock asked that, but we do have one other farner
t hat supplies our kosher mlk. And so they receive an
extra premumfor that kosher mlk. But -- but that's
nore on the rabbinical side of that whole process. So the
other mlk that we are balancing fromthat farm we are
mat ching the premiuns that he's receiving.

Q Ckay. Do you have any information as to what a
typi cal range of Class | over-order prem uns would be in
W sconsin? And |I'm not asking about yours specifically.

A. Yeah, that, | do not because there's only three of
us left, you know, so it's -- you know, | wouldn't have
any conparison on what other plants are doing.

Q Do you have any information about the range of
over-order premuns for cheese plants in Wsconsin?

A. The only experience | have with that is when |I'm
soliciting producers for Laners dairy, and | have seen it
from bel ow the m nimum bl end price, no premuns, to -- and
generally we're the highest because we have to be in order
to get that mlk to our plant, so...

Q So at least in ternms of the overall pricing
structure, Cass | mlk in Wsconsin still commands the
hi ghest price generally?

A. It all depends, | guess. It depends on who is
nmoving the mlk and where it is noving to. You know, if
it's a cooperative-owned plant, fluid plant, and that mlk

is noving fromhis cooperative nenbers, you know, are they
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or aren't they getting the higher premumfor that mlKk
going there? | don't know how they pay their producers
that way. So | can only speak to what we do at Laners
dairy.

Q Did | hear you correctly that you, in procuring
mlk for your plant, you're usually paying the highest
priced in the area? D d | hear you correctly?

A Yes.

Q Ckay. On page 4 of your statenent, you stated
toward the bottom "Because co-ops are allowed to bl end
the proceeds between their fluid mlk plants and their
manuf acturing plants, the inpact of the C ass |
differentials on their overall operation is not as
significant to themas it is to proprietary plants who
operate only fluid plants.™

And | wondered if you could explain what you
are -- what you nean there a little nore.

A. Well, on the -- when they do the producer price

differential, they look at the mlk that is pooled on the

order. And if you have a proprietary plant that is only

strictly fluid, okay, they are going to pay whatever that

pricing nmechanismis for that Class | mlk, and their pool

obligation is reflected in that. In the case of a co-op
t hat manufactures mlk and has a fluid operation, that
vol unme of m | k being pooled is pooled at the val ue that

it's classified wth.

So I'll basically -- it's ny understanding that if

the Class | plant pays noney into that pool, okay, the
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manuf act uri ng side, which draws noney out of the pool,
essentially you woul d have noney going from one pocket
right back into another. So that's what | nean by
overall, on the co-op operation as a whol e, the inpact
isn't as great in ny opinion.

Q In Order 30, which co-ops have both fluid plants
and manufacturing plants?

A. Prairie Farnms, | believe. And then | believe it's
Kenps DFA, if |I'munderstanding right. Those are the two.

Q Ckay. And if you were -- if you had two pl ants,
both proprietary, wth separate owners, the nechani sm
woul d still work the same, correct? The one proprietary
plant at Cass | would in nbst instances pay into the
pool, and the Cass IIl proprietary plant, in nost
i nstances, would draw fromthe pool; is that correct?

A That is correct.

Q But because the cooperative owns both of those
plants, there's sone netting out of those obligations; is
t hat what you are driving at?

A Yes. That's correct.

Q Ckay. Now, if a proprietary business happened to
own a fluid plant and a manufacturing plant, that netting
woul d be the same, correct?

A. Yes. | believe it would be, yes.

Q Ckay.

THE COURT: Would you spell Kenps?
THE W TNESS: Kenps? K-E-MP-S.
THE COURT: K-E-MP-S. And you said Kenps DFA?
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Yes.

THE WTNESS: Yes, | believe that is correct.

MR MLTNER | don't think I have any ot her

guestions. | appreciate your answers, sSir.

cross-exam nation of this witness for a ten-m nute break.

THE WTNESS: Thank you.
THE COURT: [I'mgoing to interrupt

Pl ease be back and ready to go at 9:47.

W go off record at 9:37.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We' re back on record at 9:47.

Who next has questions for M. Laners?

MR. SLEPER. Good norning, Judge. Jim Sleper,

Sl eper Consulting, S-L-E-P-E-R

CROSS- EXAM NATI ON

BY MR SLEPER:

Q

> O >

Q

Good norning, M. Laners.
Good nor ni ng.

How are you this norning?
Good.

Just got a couple followups, alittle bit froma

coupl e of the previous entities who were giving you sone

Cr oss-exam nati on.

When you tal k about standard plate counts, do you

know what the Grade A requirenents are for standard

pl at es?
A.

| believe it is 150,000, if | renenber right.
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Q Ckay. | believe it is 100,000. But the point of
it --

A. Ckay.

Q -- is you are requiring 10,000, correct? And
you're testing -- you are requiring testing every day?

A It's not a requirenent.

Q Ckay.

A. It's what | look for. Wen | put on a solicit

producer mlk, that's what | |look for. And typically what
we would do is before we sign a new producer on, we wl|l
pull sanples on a -- a few throughout the week to see if
it is what we feel is sufficient for what we need.

Q Ckay. Very good. Very good.

What about Pls, prelimnary incubation counts --

A Yes.

Q -- have you done anything on that one?

A. W do. It's not part of our pricing structure.
But that is a nunber we | ook at, vyes.

Q Ckay. And what sort of nunmber do you | ook at on
t hat one, M. Laners?

A General |y under ten.

Q Ckay. CGot you. Very good.

What about hauling costs, you nentioned | think
sonething like the -- sonme of the producers, naybe the
furthest was like 30 mles away, give or take. Wat kind
of hauling costs are the producers incurring?

A. Al'l our producers all pay the sane hauling costs.
Q They are?
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A. Yes. Like | nentioned in ny testinony, even
t hough -- we view that as kind of our -- what's the word
|"m | ooking for -- premumstructure in our package, you
know, so -- what we charge for hauling does not cover our
haul i ng costs.

Q Ckay. But one of your -- of the six dairy
farmers, they're being charged the sanme rate is what |I'm

heari ng, correct?

A That's correct.

Q And do you happen to know what that nunber is?
A. | do know what it is, but it is proprietary.

Q Ckay. No -- no issue.

| think M. English was asking you a question
sonething to the effect of, are you aware of any ot her
comodity in which the prices increase in a shrinking
mar ket, or sonmething of that nature. | can think of a
coupl e ot her areas, but rather than qui bble over that one,
are you aware if Federal Order 30 has had the sanme C ass |
differential for the last 23 years?
A. | believe that's -- you know, 23 -- yes, since
order reform yes.
Q Got it. Very good.
MR. SLEPER. Thank you, M. Laners.
THE W TNESS: Thank you
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good nor ni ng.
A. Good norning, Dr. Cryan.
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Q Nice to see you, M. Laners. Thank you for com ng
to testify.
A You t oo.
Q "' m Roger Cryan with the American Farm Bureau
Federation. | have a coupl e questions.

3.7 mllion --
M5. TAYLOR: 75. 3.75.

BY DR CRYAN

Q -- 3.75 mllion. Wuld you qualify under that
standard as a small business?

A. Absolutely not -- oh, I'"'msorry. Restate your
guesti on?

Q If you were -- if that was the cutoff, would you

qualify as a small business?

A Yes, we woul d.

Q At 3.75 mllion?

A. W -- restate the question, please.

Q Are you under 3.75 mllion in revenue each year?

A. No, we're not, but it's -- isn't that pertaining
to --

Q That's for --

A -- farmers?

Q -- farnmers, right.

A | amnot a farm--

Q | have a point on this.

Farnmers, though -- a farnmer who is under that is

considered a snall busi ness.

The cutoff for Small Business for dairy farners is
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And farners --
THE COURT: Now, he acknow edged by noddi ng yes.
Did you want himto confirmthat you were correct, or no?
You were just telling hinf
DR. CRYAN: Yes. Yes.
BY DR CRYAN:
Q Are you under three -- is your revenue under --
THE COURT: No, no, no. | didn't nean that.
Ckay. Start again, Dr. Cryan.
BY DR CRYAN:
Q The Smal |l Business definition for a farnmer is
revenue under $3.75 million per year.

THE COURT: Is it revenue or gross receipts? Wat

is it?

M5. TAYLOR: Gross receipts.

DR. CRYAN. G oss receipts under 3.75 mllion per
year.
BY DR CRYAN:

Q Are you above that level in gross receipts?

THE COURT: | -- | do have -- |'mhaving a problem
wi th why you are asking himthat since --

DR. CRYAN. (kay.

THE COURT: ~-- it wouldn't apply to him

DR. CRYAN. That's fine. He doesn't have to
answer the question but --

THE COURT: |s there a Small Busi ness nunber that
woul d apply to a processor?

M5. TAYLOR  Yes.
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DR. CRYAN: Yes, there is. And that's --

that's --

THE COURT: You don't want to use that? You want
to use --

DR. CRYAN: | think that's either been established
or wll be established. This is -- this is relevant to

ri sk managenent and size and the tools that are avail abl e,

SO --
THE COURT: | don't think it's hel pful.
BY DR CRYAN:
Q | wll presune -- | wll presune that you are over
that size. | would -- | would put to you that many

farmers don't know the prices they are going to get for
what they receive. Many farners face volatility in their
i nput costs, and they manage their input costs through
hedgi ng, the use of futures and options, at that size and
bel ow.

Could you -- could you talk -- could you talk
about the special challenges that you face that -- that
farnmers don't face when they are trying to nanage those --
those risks, trying to hedge their prices going -- |ooking
f orward?

A. We don't do any hedgi ng on anything. You know,
our input costs are what they are. You know, our supplies
of goods or whatever that may be, you know, that's --
that's what we have to use.

Q You haven't had to use it in the past, so you

haven't --
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are saying.
BY DR CRYAN:

Q So you have not had -- under the current
so you have not done so0?
consi der anything |like that.
Q Al right. Thank you very much
DR. CRYAN. That's it. Thank you.
THE COURT: Thank you.
Agricultural Marketing Service for questions?
Mar keting Service to ask questi ons.
CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good norning, M. Laners.
A. Good norning, Ms. Tayl or.

is those with enpl oyees under 1,150 enpl oyees.

fluid mlk processors?

correct. Ckay.

regul atory system you have not had to hedge those ri sks,

A. No. W're too small of an operation to even

There are none. | nowinvite the Agricul tural

Q Thank you for com ng back to testify today.
Just sone questions. W just |ooked it up,

for a fluid mlk processor, the Small Business definition

Wul d you be a small business as it pertains to

A. | believe 32 is underneath that nunber, yes.

Q Even on a Monday norning, | knew that math was

THE COURT: Dr. Cryan, | can't understand what you

Are there any other questions before | turn to the
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You' re opposing Proposal 1 and 2 on conponents,
changi ng conponent val ues.

A Yes.

Q What -- and you say you woul d be open to conponent
changes if they were nore regional based.

So what is the average conponents of the mlk that
you receive into your plant?

A Yeah. Right now, on our producer mlk that cones
in, we're at -- on the butterfat, we're at about a 3.8,
our protein is about a 3.1, and our other solids is
runni ng about a 5. 75.

Q Great. And you nentioned you support Proposals 14
or 15, but | don't think a lot of your testinony in
witten formgot into those specifically.

So coul d you expand for the record why you
m ght -- why you support those particul ar proposals, which
are changing the Cass | skimprice nover to sone sort of

average plus a different adjuster.

A. | -- | think | stated | believe, you know, for
| ooki ng at the average of between the IIl and the IV would
hel p snooth out any volatility within that market. | did

sone prelimnary | ooking back on the effect it would have
on our business as far as the pricing. And whether we
were using the |ast two years or the higher-of, there were
nonths that we -- it -- the price was higher than it would
have been and it was priced when it was under what it
woul d have been.

But | think, just ny opinion, that some of the
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other testinony within this hearing relative to hedgi ng,
whi ch we don't nake any use of that or -- it seened to ne
that it would be nore of a stabilizing factor using the
average-of with some kind of nmultiplier.

Q Ckay. And fromyour testinony, | gather -- and
from sone cross-exam nation, since you don't do hedgi ng
and you're an HIST plant, what's inportant to you is to

keep advanced pricing?

A Correct.

Q You were tal king about -- and |I'mon page 4 of
your statenent -- an increase in the mddle of the page --
and 1'll read the sentence. "G ven these nmarket trends,

an increase in Class | differentials to the | evel proposed
woul d only exacerbate the condition that already exists
and woul d be of no benefit to any proprietary O ass |
handl er or to the consuner.”

And | wanted to ask what -- what do you see as the
role of Class | differentials are?

A. Again, when | | ook at the systemas it was

i nt ended, okay, we have to renenber the fact that
mar keting conditions today versus 1937 are extrenely
different. GCkay? In its inception, it nmade sense to have
those differentials in order to effect the policy of
Congress at the tine.

So followng that | ogic, you know, it would only
seem appropriate that in order to follow the origina
intent of the Act, is that all mlk in all classifications

be considered in that m ninum bl end price.
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Q Right. And that's -- | see you are tal king about
bl ending all utilizations, but I'mtalking specifically
about Class | differentials and how do you see those --
you know, you are tal king about the inpact of increasing
them and you are tal king about the inpact to proprietary
Class | handlers, to yourself or consuners. And the Act
t al ks about, of course, processors and consuners. It also
tal ked about dairy farners.

So | just wanted to get your opinion of what is
the role you see as the purpose of Class | differentials
in the systen? Wat do they seek to do?

A. Right. Again, | go back to the Act saying a
sufficient supply. How do we define "sufficient"? That's
t he chal |l enge, right?

So, obviously, in other parts of the country, you
are going to have nore of a challenge. | nean, | think
that's obvious by sone of the information that's conme out
in this hearing. Oher parts of the country it's not, you
know.

So there -- in the appropriate price relationship
between Class | and Cass IlIl markets, where there's a
hi gher Cass | utilization, you know, then the C ass |
differential, in order to supply that mlk, that's the
i ntended use, and that would fit the nodel of what the
Agricul tural Marketing Agreenent Act was intended to do.

So that's why | said it's different. You know, to
me, if you | ooked at it by order, you know, that m ght

make a nore sense to ne but..
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Q Ckay. And so |I'mthinking back to your
conversation, | think you had with Ms. Hancock, about sone
custonmers that had called | ooking for mlk. They were
outside your radius of, | think, 50 mles, so, you know,
you weren't going to serve them but they were having
troubl e getting packaged m | k.

Is that -- am| correct in renmenbering that?

A. Yes. We have -- we have received phone calls to
that effect, yes.

Q Ckay. And do you think increasing differentials
woul d help nove mlk to those places at all?

A. No, because it -- | think it's the conpetition in
t he market place. Because in Order 30 -- | can only speak
to Order 30 because of ny position here. The other major
suppliers of Class | mlk is going to be in Southern
Wsconsin and Northern Illinois and lowa. So that mlk is
having to travel a greater distance. kay?

Just from what we have heard within the industry
up by us is that those plants are already at capacity, you
know. Because if you | ook at the nunber of plants in
Federal Order 30 that have cl osed, that woul d nmake sense.
| nmean, | had a conversation with our own Narket
Adm ni strator wondering if we can handl e nore because we
just can't get it noved, you know.

So there's limtations to how much you can really

do, you know. 1In the end, the inpact is going to be to
the consuner. You know, the farther out -- the way
they -- the farther away they are to -- froma major
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nmetropolitan area, the cost is just going to be higher.
You know, the transportation costs and everything else to
get it there is that nuch higher.

Q Okay. So a question on your -- we have been under
t he average of $0.74 for | guess four years.

Did your pricing strategy change at all once we
noved fromthe higher-of to the average, and did you see
any change in your sal es?

A. No, not -- not particularly. | nmean, we have seen
sone sales growmh over the | ast couple of years, but that
was only due to the nunber of plants closing around us.

Q Ckay. And then you are required to be regul ated
by a Federal Order 30.

A Yes.

Q And you pool your mlk

Do you pool the mlk of -- do you pool diversions
since that is sonmething that fluid processors are entitled
to do?

A. Wien we have had themin the past, in the -- with
price inversions, we have depooled that mlk. But we
haven't had Class Ill mlk sales, |I don't think, in the
| ast three years.

Q You haven't had any of that on your pool report?

A No. No, | have not.

M5. TAYLOR:. | think that's all | have. Thank you
so much.

THE COURT: Is there anything you would like to

add before you step down fromthe w tness stand?
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THE W TNESS: How nuch tine do you have? No. No,
| don't, Your Honor. | think |I have said everything |
needed to say. Thank you.

THE COURT: | appreciate your testinony.

THE WTNESS: Thank you.

THE COURT: Thank you.

Ms. Hancock.

M5. HANCOCK: Do we want to admt his exhibit?

THE COURT: Thank you.

|s there any objection to the adm ssion into
evi dence of Exhibit 329, also marked Laners 17

There is none. Exhibit 329 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 329 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Laners 1A, which is
Exhi bit 3307?

There is none. Exhibit 330 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 330 was received

i nto evidence.)

THE COURT: Shall | ask M. Sins to sit in the
W t ness chair?

Thank you. Please state and spell your nane.

THE WTNESS: Jeffrey, J-E-F-F-R-E-Y, Sins,
SI-MS

THE COURT: You remai n sworn.

TALTY COURT REPORTERS, INC. 7581
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE W TNESS: Thank you.
MR. ENGLI SH: Good norni ng again, Your Honor.
JEFFREY SI M5,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
( CONTI NUED) CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q And good norning, M. Sins.
A. Good nor ni ng.
Q My nane is Chip English with the MIk Innovation
G oup. And when we broke for the farner portion of | ast
Friday, | was in the mdst of ny cross-exam nation of
M. Sins.
As we get started, M. Sins, have you brought back
up with you the MIk Production D sposition and

Information -- and I ncone Summari es that | handed out | ast
week?
A. | don't know. | suspect | did not.

THE COURT: M. English, help ne with which
exhi bit nunbers | should be | ooking at.

MR. ENGLI SH:  Your Honor, | did not ask for them
to be exhibit nunbers. | was trying to save the record a
coupl e pieces of paper, and | was taking official notice,
and | described the docunents. They were a cover sheet
and one page.

THE COURT: Yes.

MR. ENGLI SH: And so either counsel has a copy for

the witness. | just thought rather than interrupting in
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the mddle of what I'mdoing, it would nmake sense -- do we
have one that he can see and then --

May | approach the w tness, Your Honor?

THE COURT: You may, please.
BY MR ENG.I SH:

Q So when we broke, we were partly done, but not
conpl etely done, discussing Gade A And also, | prom sed
to get there, you nentioned just before we took the break,
an i ssue about other requirenents of Cass | handlers. |
want to nmake sure you know I'mgoing to get there. |
prom se to get there.

But -- so let's go back to the discussion of this
G ade Aissue. And let's be clear: Under Federal MIKk
Marketing Orders, mlk, in order to be producer mlk, is
defined in paragraph 12 of each order as being G ade A
correct?

A Correct.

Q And so with 28% Federal M1k Order C ass |
utilization, you are nonethel ess contending that we still
need to naintain Gade Awthin the Cass | price buildup,
correct?

A "' msaying that the opportunity for dairy farmers
to opt between G ade A and Gade Bis a real opportunity,
if the -- if sufficient incentive does not exist to supply
Gade A -- or Cass |I. Also, there is the problem as I
menti oned, of the difference between the requirenents for
Class | plants that they have, which exceed the Grade A

requi rement.
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Q And | promse I'mgoing to get there, but if | can
focus on Gade A. If you really want to go down that
line, I"'mgoing to have to skip four pages and cone back.

A Okay. Fi ne.

Q Ckay. | promse we'll get there. So let's focus
on G ade Afor now, if that's okay with you.

A Sur e.

Q A producer who ships to Grade B, |eaving aside
California for a nonent, is going to get paid less for his
mlk, isn't he?

A. Theoretically.

Q And | know you said | ast Friday that you know of
cases where peopl e have revert ed.

But do you have actual evidence of a significant
vol ume of reversion to G ade B?

A A significant volume? Oher than the exanple from
California where individuals converted back to Grade B to
avoid a base assessnent, | -- | would say that ny
experience regarding of a significant anount, | personally
don't have that know edge of a significant amount. It
depends on, | guess, who is buying your mlk, and that
dairy farm-- to that dairy farm it nust have been

significant.

Q But nonethel ess -- and you corrected nme, | thank
you, with the deciml point -- nonetheless there's
225 billion pounds of mlk, of which sonmething | ess than

1%1s Gade B, correct --

A Yes.
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Q -- if you look at the -- okay.

And if you |l ook at the two docunents, the 2003
summary issued in April 2004, and the 2022 sunmary i ssued
in April 2023, and just look at the U S. totals, under the
total quantity columm, the difference between those two
nunbers, for total quantity of m |k produced, has gone up
nore than 56 billion pounds?

A Roughly.  Yes.

Q Yes. And during that same tinmefranme, C ass | use
is declining, correct?

A. Please let's -- Cass | use, Cass | percentage,
Class | sales, Cass | producer mlk. \Wich?

Q So from 2004 to 2010, | think we heard testinony
t hat because of growth in population, while there was a
drop in per capita consunption, Cass | sales were holding
constant in a total volune.

s that correct? Do you renenber that?

A. | did not witness that testinony personally. |
wasn't -- | either wasn't here or wasn't in the room or
wasn't paying -- wasn't watching online whenever that

testi nony occurred.

Q And woul d you agree that since 2010, that as an
absol ute nunber, as well as a percentage of Federal
Orders, the quantity of fluid mlk -- of mlk being sold
in Cass | has been declining, correct?

A | woul d suspect that m ght be true.

Q Well, you were here nonents ago for the testinony

M. Lanmers regarding just Order 30, correct?

r TALTY COURT REPORTERS, INC. 7585
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | -- the testinony | thought he gave was t hat
Class | producer mlk in Order 30 declined. | don't know
that that represents necessarily a decline in the Cass |
route disposition inside Order 30. But | would agree the
producer m |k pooled on the order declined.

Q So according to your testinony and the testinony
of the witness who will follow you about G ade A,

Dr. Erba, dairy farnmers had a choi ce whether to produce
nore expensive Grade A or Grade B, and even though that
i ncreased volune of 56 billion pounds went el sewhere than

Class |, they chose to go Gade A, didn't they?

A. |"msorry. You are going to have to --
Q Break that down?
A Yeah.

Q Okay. National MIKk's contention is that it costs
nore for dairy farners to conply with G ade A
requi rements, correct?

A Yes.

Q And even though dairy farners incur nore costs to
achi eve nore expensive Gade A requirenents, in the
i ntervening 19 years from 2003 to 2022, dairy farnmers
produced that 56 billion nore pounds of mlk, 99% of which
is Gade A correct?

A. | think that's an inproper interpretation of the
data. The amount of increase in the mlk production was
approximately 56 mllion but --

Q Billion?

A. Excuse ne. You're right. | stand corrected now.
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We get our Ts and our Bs and our Ms m xed up, don't we?

Billion, yes.
THE COURT: Nobody's using Ts.
MR, ENGLISH | used themlast Friday, and it was

my error. But that's why we're now --
THE COURT: You didn't use trillion, did you?

MR, ENGLISH | used trillion.
THE COURT: OCh, ny goodness.
MR. ENGLISH | noved the decinmal place |ast

Friday, and M. Sins corrected ne.
THE W TNESS: And turnabout is fair play. | used

M and | shoul d have used B.
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BY MR ENG.I SH:

Q So we're even. So let's start over

A. There we go. Yes.

| think that interpretation | would disagree with

statistically. Yes. Total mlk production increased
56 billion pounds, but in the prior period it was 98%
Grade A In the current period it says 99. To say that
that whole 56 mllion -- billion -- 56 billion pounds was
Grade A may or may not be correct.

Q And | get that. But alnost all of it was,
correct? | nean, statistically, if you went from98%to
99% and the nunber went up, a whole [ot of that
56 billion had to be G ade A, correct?

A Yes.

Q Okay. Thank you

And dairy farnmers made that choice to produce that
addi ti onal quantity of nore expensive Gade Amlk in the
face of declining Cass | sales, correct?

A. | don't know that that's the |ogical conclusion
they drew, but they did increase production.

Q You're nerely going to agree that whatever they
t hought, it's what actually happened, correct?

A. M | k production increased. Cass | sales have
been chal | enged.

Q Wul dn't you logically conclude that dairy farners
are making the choice to either becone G ade A or renain
Grade A for reasons outside of neeting Cass | fluid mlk

needs?
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A. Pl ease ask ne that again.

Q Whul dn't you concl ude based upon the statistics we
just discussed, that for whatever reason, dairy farners
are maki ng decisions to becone or to remain Grade A for

reasons that have nothing to do with Cass |?

A | don't know that | would agree with that.

Q Ckay. Al right. [I'mlooking at ny outline
because | prom sed you | would get to this other
requi rement issue, and I'll have to cone back to ny
outline.

So you have already both in your testinony and
there's Exhibit 3- -- well, now, I'"'mtrying to think -- is
it 312 -- it was 37B.

A 312, yes.
Q It's 312. Ckay.

-- that fluid ml|k processors are naking
increasingly -- increasing quality demands fromtheir raw
m | k providers, correct?

A. That's the inplication, yes.

Q That's not unique to Cass I, is it?

A | think sone of these requirenents certainly are.
| "' m unawar e of manufacturing plants that require a 180, 000
count for somatic cells.

Q Now, how many -- you gave one exanple of that. |Is
that the standard or just one?

A This exhibit provides a strata, if you wll, of
our survey -- or the National MIlk survey. | didn't do --

conduct this survey. But provides a range of quality,
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what colloquially we would refer to as quality
requirenments, as little as 180,000 for somatic cells, 250.
Certainly, these are requirenents that substantially
exceed the quality requirenents of the -- to neet the
Grade A licensure requirenent.

Q Wll, let's start with how many sanples were in
this range at 180, 000.

A | don't know.
How many sanples in this range were 250, 000?
| do not know.
How many sanples in this range were 350, 000?
| do not know.

How many sanples in the range were 400, 000?

> o >» O > 0

| do not know.

Q When you asked for the range, did you ask does the
entity or entities, since we don't know how many, that are
going for 180,000, pay a prem umfor that?

A. Sorry, you need to -- I"'msorry. Could you sl ow
down to --

Q Assum ng there was one, since you don't know how
many plants, with a 180,000 somatic cell count, did you
ask whether that operation was paying a premumto its
dairy farnmers for achieving that?

A. | -- we did not ask that question.

Q And if | asked that for the other three entries,
250, 000, 350, 000, 400,000, would your answer be the sane?

A My answer woul d be we did not ask that question.

But | don't know of a single grade Class | plant whose
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somatic cell counts are |less than -- are greater than
400, 000.
Q Well -- and isn't there another reason why 400, 000

has becone generally accepted other than the PMO?

A Yes.

Q Ckay. And that's because that's the requirenent
for products being exported, by and |arge, correct?

A. That' s ny under st andi ng, yes.

Q And nost of those products are not C ass
products, are they?

A. | would think not.

Q So | don't want to bel abor the point, but simlar
to somatic cell counts and going to the top line for
standard plate count, if | asked the sane questions about
somatic cell count as to the nunber of observations and
whet her or not you acquired order prem uns being paid,

woul d your answer be the sanme?

A. It woul d.

Q Is that true for direct mcroscopic count?

A Yes.

Q s that true for prelimnary incubation count?
A Yes.

Q s that the sane for colifornf

A Yes.

Q |s that the same for |aboratory pasteurized count?
A Yes.

Q Ils that the sane for acidity?

A Yes.
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Q s that the sane for tenperature?

A Yes.

Q And on page 7 of your testinony, which | believe
is 310, you stated, "We" -- neaning National MIKk
Producers Federation, | assune -- "has not quantified the
addi ti onal cost of producing mlk that exceeds the m ni num

PMO Grade A standards, but such costs undoubtedly exist."

Correct?
A. Could you tell nme exactly where you are quoti ng.
Q | thought it was page 77?
A. Yes. Wi ch paragraph?
Q Wll, it's been a while since | read the
st at enment .

A. Ch, the very bottom

Q Yes.

A Yes.

Q Thank you.

While I'mthinking about it, let nme return USDA' s
copi es.

All right. | amdone with that subject, so I'm
going back in nmy outline. And this is the discussion
about i nversions.

A Yes.

Q | think | understand, but just to be -- so I'm
certain, do you have a specific portion of the $2.20 fi xed
base mnimum Cass | differential, whatever you want to
call it, that constitutes the anobunt necessary to address

the inversions issue that National M|k raises?
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the issue of Class inversions at a significant enough
| evel to warrant its adoption as the m ni num C ass |
differential.

Q Now, in our seventh week, 26th day, whatever, we
have previously heard, at |east | thought | heard, the
i ssue about price inversions being raised also with
respect to the need to nake the nodifications for
conponent pricing in Proposal 1, and also with respect to
switching fromthe average to the higher-of.

Am | correct that | have heard that argunent?

A. | believe that's probably true, yes.

Q Ckay. So has National M1k or does National MIKk
intend to provide testinony of an analysis of how those
three cone together? W don't concede that all three
should be granted. But if, for instance, by exanple,
Proposal 1 and Proposal 13 is adopted, how nmuch do those
t oget her add up to addressing the inversions issue?

A. The first thing I would answer is | don't know
about the -- that analysis. This analysis was the -- what
has been marked 311, which is the data which drove the
testinmony -- took the Cass | nover as -- at whatever it

was announced, whether it was the previous higher-of or

the current average-of plus 74. | didn't nmake any val ue
judgnent as to what the nover mght be. | took it as it
was.

So based on the actual history of the C ass |

nmover, using both forns, 2.20 was a nunber which
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sufficiently limted Cass | price inversions for this

pur pose.
Q So if Proposal 1 were adopted, and, you know, you
were not includ- -- you are saying the actual, so by

definition, Proposal 1 results are not included, correct?

A Correct.

Q And for the purposes of the nover and Proposal 13,
starting in, | think, April or May of 2019, that woul d not
be included, correct?

A |"msorry. | slipped a nunber there sonmewhere in
your --

Q All right. So we had the higher-of up through the
spring of 2019, correct?

A Yes.

Q Ckay. Post USDA inpl enenting the average-of, your
analysis is using the average-of and, therefore, does not
consi der the inpacts had Proposal 13 been adopted at that
tinme, correct?

A It -- it uses the nover as it was announced,
what ever fornula was in pl ace.

Q Okay. Is it National MIk Producers Federation's
contention that depooling can be addressed by raising
Class | prices?

A It is obvious that -- it's obvious that at a --
fromthe data, that a mnimnumCass | differential of 2.20
based on the history will mnimze, although it doesn't
elimnate -- | don't think you can conpletely elimnate

Class | price inversions, nor should we set in place a
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1 systemthat -- well, the only way you do that is with
2 el i m nati ng advanced pricing, and we do not support that.
3 But these data suggest -- not just suggest, they
4 say straight up that at 2.20 the occur- -- the occurrence,
5 the incidences of class price inversions, Class | price
6 i nversions, are mnimzed at an acceptable level. A very
7 smal | percentage of the tine.
8 Q And a reason why you want to mnimze inversions
9 is to reduce depooling, correct?
10 A That is one of the reasons.
11 Q Did you see the exanple of M. Schuel ke for
12 Crystal Creanery showing that in California the C ass |
13 price for July would have had to go fromroughly $18 to
14 $37 in order for there to be enough Cass | noney in the
15 pool to inpact depooling in California?
16 A Sir, I think you were -- nunber one, | did not see
17 t hat anal ysi s.
18 Nunber two, that's a different analysis. |
19 believe that -- if | understood your description, that's a
20 bl end price analysis. This is a class price analysis.
21 Q Aren't the two |inked?
22 A Ask that again?
23 Q Aren't the two |inked?
24 A Aren't the two what?
25 Q The Class | price and the Class | utilization,

26 aren't they |linked when you have to do an analysis of the
27 i npact on what actually happens to the pool ?
28 A. They woul d be.
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Q Thank you.
So I'mgoing to try to shorten both your
exam nation and the exam nation of future w tnesses naybe.
There has been a fair bit of testinony already
given, or to be given, with respect to the issue of
haul i ng costs.
I s National MIk Producers Federation using
haul i ng costs as a basis for making any of its
nodi fications to the USDSS nodel ?

A. Yes. | can only speak to the Sout heast/ Sout hwest,
but the answer woul d be yes.

Q Ckay. Because you haven't yet given Part 3 of
your testinony, and | don't -- and | want to reserve the
right to do that, should I go there then after you have
gi ven that testinony?

A. | would think that would be the appropriate tine.

Q Now, | do think | understood |ast Wdnesday t hat
Dr. Vitaliano's testinony was that hauling costs are not
part of your calculation for the $2.20 fixed base or
mninmum C ass | differential.

| s that correct?

A. | can't recall exactly what Dr. Vitaliano said,
but I will say this: In this testinony, this analysis
says that at a 2.20 mninmumdifferential, that elimnates
at a -- or reduces to an acceptable | evel the incidence of
Class | price inversions versus any of the other three
cl asses and their price.

Q And what role, if any, does hauling costs play in
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t hat ?

A None.

Q Turn to page 19. | need to find the precise
pl ace.

A 19 of ?

Q Sorry. O Exhibit 310.

A Yes.

Q Al right. So the third paragraph, you state:
"This increased concentration in Cass | processing has
resulted in greater distances for mlk delivery - as we
previously testified, has increased the market influence
of Cass | processors, and created |arger route
di sposition footprints per plant.”

Have you been here for testinony that nore than
50% of Class | mlk is processed by cooperative-owned
pl ant s?
A. | was not here for that testinony, no.
Q Do you agree with that?

A. | have no reason to disagree with it. | don't

as stated.

Q If that's the case, has the market influence of
proprietary Cass | plants gone up?

A. The size of pool distributing plants, Cass |
plants, the market influence of the area that they serve

has, thus, increased their influence over the price

geogr aphy.

know that it's accurate or precise. But | will accept it

because they sinply exist and provide ml|k over a greater

r TALTY COURT REPORTERS, INC.
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Q Has that concentration also -- not al so occurred
with respect to Cass Ill and Class |V operations?

A. That, | can't say.

Q And cooperative plants can, by the right to
rebl end, pay their own nenbers nore or less for their
mlk, correct, than proprietary operations? They have

that | egal opportunity?

A The process that the Market Adm nistrators use is
not material with regard to who owmns a mlk plant. Every

pl ant, regardl ess of ownership, settles with the producer

settl enent fund based on the difference between that

plant's classified use and the order uniformprices.

Those -- that's the sane without regard to any ownership.

Market Administrators require that those plants pay into

the pool, settle with the pool, and pay those nenbers, or

pay the uniformprice to the supplier without regard to

who the supplier is.

2023

Q And if the supplier is a cooperative, it is deened

to be the producer for purposes of Federal Order
conpliance, correct?

A Yes.

Q So the role of the Market Adm nistrator with
respect to a cooperative, yes, they have got to pay the
pool obligation, and then it has to show that it paid
itself, the rest, and at that point, the Market
Admi nistrator's role ends, correct?

A That's correct.

Q Wth respect to a proprietary operator, not only
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do they have to settle with the pool, but to the extent
t hey pay producers, whether individual or cooperatives,
t hey have to prove they paid themthe m nimum pri ces,

correct?

A. Yes. And, like | said, that's the sanme both ways.

The plant has to prove they paid the cooperative, whether

it is themselves or not, the uniformprice. That's true

for proprietary-owned plants and cooperative-owned pl ants.

| mmateri al .

Q But the difference is that the Market
Adm ni strator, for individual producers, will follow all
the way to the individual producer, correct?

A Yes.

Q And cooperatives, it ends with treating the
cooperative as the producer, correct?

A Correct.

Q The previous witness, M. Laners, from Nort heast
W sconsi n, provided sone testinony, and then between two

sets of questions from National MIKk, the question was

2023

asked -- | apologize, it was not National MIk. | believe

t he question may have conme from USDA, which was the
guestion was asked: If you increase the O ass |
differential, will that help get nore mlk to that plant.
Did you hear that question?
A | think | did, yes.
Q Ckay. In ab5%dCass | utilization market, if you
increase the Cass | differential, per ny discussion with

M. Lamers and his plant, by $1.25, it is something |like
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$0.07 to be returned to the pool, correct?

A. You might want to rephrase that statenment -- that
guestion. | don't think you asked it |ike you want to.

Q Right. Assune for me that there's $1.25 increase

inthe Class | differential --

A Yes.

Q -- at M. Laners' plant.

A Yes.

Q At a 5%utilization, how nuch will be returned to
t he pool ?

A The $1.25 on the Class | tinmes the dass |
differential .

Q Ckay. But how nmuch will it actually blend out on
the pool? Wiich may be the thing you were trying to get
me to say.

A Yes. | would agree that, in all things being
equal, which is a tough given, that it would increase,
theoretically, the uniformprice -- or the producer price
differential at the base zone actually, increase it the
$1.25 plus the increase in the -- the theoretical increase
in the blend, which would be roughly $0.07, yes.

Q How much m |k can you nove for $0.07, per
hundr edwei ght ?

A. Not much, not very far

Q So wouldn't it nmake nore sense if what you are
actually trying to do is get mlk to those Class | plants,
to target a portion of any Class | price -- Cass |

differential to the dairy farners who specifically make
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the delivery?

A. Not necessarily.

Q | f you took 50% of that increase and put it in the
pool and 50% of the increase, or $0.625, and allowed or
required the processor to pay it to his dairy farnmers, you
are going to nove nore milk than at $0.07, correct?

A. Pl ease ask that again.

Q In the exanple of M. Laners, with $1.25 increase,
the Class | at his location, if instead of basically
sharing all $1.25 across the whol e pool, assum ng a 5%
everything being equal, so that $0.625 went into the pool
and $0. 625 would by regul ation be required by M. --
Laners Dairy to be paid to the six |ocal shippers, you are
going to nove nore mlk at that $0.625 than at the $0.07,
correct?

A | will agree that $0.625 is nore than $0. 07.

Q Now, turning back to Exhibit 318, there is --
and -- well, the 318, which is your PowerPoint sumary.
And starting from page 7, you discuss bal anci ng.

THE COURT: Discuss what?
MR. ENGLI SH:  Bal anci ng.
BY MR ENG.I SH:

Q I s National MIk arguing that bal ancing costs have
changed and is also part of the justification for going
from$1l.60 for the base fix or mnimmd ass |
differential to $2.207?

A. The $2.20 would include -- or would recogni ze an
increase fromthe dollar -- let ne say it this way. An
TALTY COURT REPORTERS, INC. 7601
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increase fromthe $1.60 to 2.20 would hel p recogni ze,
al t hough there are conpelling reasons for the 2.20 as a
st andal one nunber, certainly increases in balancing costs
woul d help -- would be inherent or -- I'"msaying this
poorly. Let ne stop.
Bal anci ng costs have increased. No doubt.

I ncreasing the mnimum | evel of differential from1.60 to
2.20 certainly would recogni ze that cost trend.

Q But | think you said that that nunber is hard to

gquantify, correct?

A. It iIs.
Q And it's not uniformacross the country, correct?
A l"msure it isn't.

Q And | don't see, other than your it would help
justify it, a specific quantification in your testinony;
am| correct?

A. This testinony does not contain a specific nunber
or range of nunbers that balancing falls into.

Q And in your portion of your testinony on pages 11
t hrough 13 of Exhibit 318, you highlight the word "need

for reserve mlk supplies,” correct?

A Yes.

Q Are you aware that after another national hearing
like this that went 43 days, that in the decision in 1993,
USDA said at that tinme that reserve mlk supplies equal to
about 30% of the total mlk in the market is needed for
Cass |?

A. | don't recall that, but I'Il take it on faith

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

Cct ober 09, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that that was there.

Q " mquoting from58 Federal Register 12646, dated
March 5, 1993. So if you accept ny representation that |
have quoted correctly, furthernore, USDA said, "The views
on this point varied from 15 percent to 40 percent, with a
fairly persuasive argunent for at |east 30 percent. Thus,
a reserve mlk supply equal to 30 to 35 percent of total
mlk in the market appears to be a reasonabl e reserve
requirenent.”

Do you, or to your know edge any future w tness
from National MIk, intend to provide specifics about what
a reasonabl e reserve requirenent is in 20237

A. "' mnot aware of any testinony providing a
speci fic nunber as to what the appropriate percent of
Class | as a reserve requirenent woul d be.

Q But if |I recall correctly, on Thursday, you said
the only way to have enough mlk is to have too nuch?

A. Yes. That's what the reserve requirenent is.

Q But you are not providing testinony now of what
that too nuch is?

A No.

Q When it cones to hauling, isn't it true that
cooperatives such as Lone Star charge processors for
haul i ng fees, over and above the Federal O der m ni munf

A. Sone -- sone can; sone do; sone -- | can't speak
uni versal ly.

Q And in those cases where they can, they have

standard fuel surcharges that change every nonth based
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upon various or specific energy of cost indices?

A. Those ki nds of fuel surcharge adjustnents do
exi st.

Q And t hose surcharges that exist adjust every
nmont h, correct?

A Adj ust any nonth when a change in the fuel price
changes.

Q Ckay. And if this question goes to Part 3, let ne
know and | will circle it and nove to Part 3.

You reference the increasing distance between
farns and plants. Doesn't the USDS (sic) account for that
inits nodel ?

A. At least partially, yes.

Q Are -- is your testinony going to be -- and if it
is Part 3, tell ne it's Part 3 -- that it doesn't account
for all of it and, therefore, that accounts for sone of
your nodifications?

A The -- | think we better wait until Part 3. How s
that? Yeah, circle that one.

Q Wth respect to over-order prem uns, you rmake your
coment that it's "inportant for businesses to know that
their conpetitors have a uniformprice," correct?

A. That's sonething they communicate to us regularly.

Q Ckay. Isn't that the sane concern that
proprietary operators have about the ability of

cooperatives to reblend their proceeds?

A | don't think those are the sane at all.
Q So | want to go back to your netaphor at the --
TALTY COURT REPORTERS, INC. 7604

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

think it was the end of the day Wdnesday. |'msorry,
Thursday. |1'mlosing track of tine.

And this is the nmetaphor about the recipe and the
cake. As | heard you say, let's go straight to the cake.
| s that correct?

A | think we -- | -- let nme say it this way, that
it's inportant to anal yze these provisions by their
obj ecti ve.

Q So the problem ' mhaving is that by your own
testi nony, your group in the Southeast did not
specifically add $0.60. That is to say you -- you did not
go in and add $0.60, which would basically take the 1.60
to $2.20. You instead say you included that in the
m nimum Cl ass |, correct?

A Qur proposal is that the $2.20 per hundredwei ght
is the mnimumdifferential.

Q But then others, particularly in the Wst, and
perhaps in |daho, determned that in order to have a
m nimum it needed to be 2.20, correct?

A They agreed -- they -- we -- let ne say this: The
2.20 m ni mum appl i es anywher e.

Q But in their case applying the 2.20 m ni num
actually increased the nodel results, correct?

A. You'll have to ask them how they arrived at their
prices by region, by area, by zone.

Q National M|k was asked by the University of
W sconsin to provide what that base differential was,

correct?
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A Yes.

Q And National MIk's response was, use the existing
$1.60, correct?

A Correct.

Q And so then the price surface that USDS (sic)
resulted in used that $1.60, correct?

A Yes.

Q If it should have been 2.20, wouldn't that have
been increased before you did all your nodifications,
every nunber throughout your results by $0. 607

A. Again, we're -- we are changing the definition.
Qur -- you are using the word "base" neani ng everybody
radi ates out of $1.60. W needed the 2.20 for the
pur poses we descri bed.

Q But you agree, you asked for the nodel to be run
at $1.60 and it generated nodel results, correct?

A Yes.

Q Wul dn't the sinple mathematical response then be,
let's add $0. 60 because we're going to nmake the m ni mum
base fixed 2.20 first and then nodify fromthere?

A Qur proposal -- our process was to use the 1.60 as
t he nodel existed, using the 1.60 we have today, establish
the differentials. Wen the Western group said they
needed 2.20 at that area, that's different than the base.
So we used $1.60 base for everywhere, then we established
2.20 as the m ni mum because it sol ves these ot her
pr obl ens.

Q So you agree it's two different things?
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A. | beg your pardon?

Q You agree it's two different things. There's
$1. 60 base, and now there's a 2.20 nminimum they are two
di fferent things?

A. Again, | don't know -- | -- the term"base," |
don't know how we use that. The nodel was run at $1.60,
and everybody had the sane nodel run, all of which were --
were -- were predicated on the single | ow point, that one
single solitary county in |Idaho, which was 1.60, and
everybody then worked off of that.

THE COURT: When you say "everybody," you nean in
that -- that group that worked on that part of the
country?

THE WTNESS: The -- no, ma'am Every -- all four
regions, all four major regions we used across the country
to divide up the work, used the nodel as it was generated
with that single one nonth county in Idaho at the $1.60.
Every other price out of that county was higher than that.
BY MR ENGLI SH:

Q So you took that county to sonething other than
1.60, and it is not 2.20, | believe. You took it from
sonet hi ng other than 1.60, correct?

That county, that county, you raised above 1.60,
correct?

A The minimumdifferential for the country is 2.20.

THE COURT: No, no, no. Now, your team started
with this nodel nunber?

THE W TNESS: Yes, nm'am
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THE COURT: And then what happened regardi ng
utilizing that one county in | daho as sonethi ng?

THE WTNESS: Yes. The way the nodel generates
the nunbers, it will pick one spot, one -- or maybe -- it
may be one county, maybe an area of counties, maybe
mul tiple places around the country, that it sets a -- as
t he | ow point.

And the nodel doesn't tell us what that |ow point
nunber shoul d be. The Wsconsin folks, the University of
W sconsin fol ks say, we need to have a nunber to assign to
that I ow point, and then that raises all the differentials
everywhere -- the suggested differentials fromthe nodel
out of that |ow point.

VWhat |'msaying is there was only one county in
| daho, and of the two nonths we ran, May and COctober, only
one of them came back at $1.60 because it was forced into
$1.60. That was the low point. Every other county for
the rest of the country was higher than that.

We took that nodel, worked -- worked through our
process of defining the differentials, conmparing what we
felt like they needed to be versus what the nodel
suggest ed, know ng that the nodel -suggested nunbers are
i nconpl ete, don't have the full information about the
| ocal mar ket know edge.

Then cane back and realized that in order to nmake
price alignment work in the West, in order to recognize
the Gade A, Gade B cost difference, in order to provide

a system of prices, which a predom nant amount of the
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nmonths in history, $2.20, reduces to a realistic and
acceptable level, the inver- -- in the occurrence of
Class | price inversions. That's how we got to the 2. 20,
and that's why we call it a mninumdifferential.
BY MR ENG.I SH:

Q Wasn't one of the key conclusions from
Dr. N cholson and Dr. Stephenson working together, that
their analysis for the University of Wsconsin, fromthe
Uni versity of Wsconsin privately, suggested that there
are consi derabl e differences between the values of mlk at
fluid plants derived fromspatial econom c nodeling and
the current values of Class | differentials, differences
as large as $3 per hundredwei ght?

A Yes.

Q And isn't that the point of the nodel, to show us
what those differences in values are in 2023 versus
Federal Order refornf

A. | disagree with the way you worded that. It
suggests differences in the values. It doesn't tell us
absolutely what those differences in values are. It

suggests | evels of difference.

And in their testinony, or certainly
Dr. N cholson's, he goes on to point out that the node
results, as it spits out of the conputer, are not usable
to provide -- or to build a Cass | price surface. You
have to go to that next step, which tweaks those, adjusts
t hose suggested differentials or suggested ranges in

differentials to the real life, real mlk marketing facts
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whi ch exist in each area.

Q Nonet hel ess, the results showed a nuch steeper
increase in those differentials as you noved east and
south, correct?

A The -- the nodel suggests that the current sl ope
of differentials is insufficient.

Q Do you agree?

A. | agree that the nodel suggests that the current
slope of differentials is insufficient and that that sl ope
shoul d be i ncreased.

Q Ckay. So that's what I'mgetting at. Do you
agree the slope should be increased?

A | do.

Q Don't you think that by using 2.20 in Idaho but --
which effectively added $0.60 to the $1.60, but not using
$0.60 in the Southeast, did just the exact opposite --

A. No, | don't agree.

Q -- that you made the sl ope | ess?

A. | do not agree with that.

Q You made the slope | ess than what the node
results were.

A. The -- if you -- only -- only if you consider the
area where the 2.20 would apply. That's not a practi cal
source of supply for the Southeast. W don't haul mlk
from Ada County, ldaho, to Atlanta. Never. And so you
have to consider where the real |ikely source of
suppl enental supplies are going to cone from and they are

not fromldaho for the Southeast. So the inportant part
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iIs the -- is other places where those supplenental mlk
novenents are likely to occur.

Q And isn't it true that because you raised the
differential whether in Ada or in Mnneapolis or in New
Mexi co, you necessarily reduced the slope of nodel for the

Sout heast ?

A. The sl ope may have been changed versus the nodel,
but we -- the net effect was an increase in the slope.
Q But -- but less than the nodel suggested, correct?

A. At sone poi nt perhaps.

Q Wiy of all places, given everything we have heard
fromday one of this hearing, would the slope be decreased
to the Southeast fromthe nodel ?

A. The nodel results were appropriate. W reviewed
them W tweaked them where they were necessary. And we
cane up with a price surface that we believe wll
encourage mlk to nove to the Southeast, or certainly
better the encouragenent as exists today.

Q So the nodel has mllions of inputs, correct?

A | think that's -- yes.

Q We could call those ingredients, right?

A Yes.

Q Ckay. The nodel provided transparent and cl ear
recipe as to what is input, correct, in the nodel? All
the things that are in the nodel, we can |learn from 97-09,
fromDr. N cholson's testinony, correct?

A. Ask nme that again, please.

Q W have detailed information fromthe docunent
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that was titled 97-09 fromDr. N cholson's testinony as to
all the mllions of itens and how they are put together to

reach the concl usions of the nodel, correct?

A Yes.

Q Ckay. | suggest to you, sir, that the University
of Wsconsin served you up a really nice cake; isn't that
true?

A | beg your pardon?

Q You used the netaphor "cake" |ast Thursday. And
suggest to you that the University of Wsconsin served up
to you a very nice cake, didn't they?

A. The npdel results are the npdel results, sir.

Q And your job, perhaps involving others, including
| DFA menbers, M G nenbers, USDA, was to put sone really
nice icing on that cake, wasn't it?

A l"msorry. | don't think we're -- | don't think
our netaphors are matching up here.

Q And that's because you are not going to |ike where
| * m goi ng.

You know, the reality is you said |ast Thursday,
let's skip the recipe, let's go to the cake, and so now
want to tal k about the cake. And you said, |ook, even
Dr. N chol son said we need to add things to the cake, and
| " m suggesting that adding to the cake was |ike the icing.
Ckay?

A. Ch. That would assune that all the adjustnents
that were nade to the nodel increased the prices. |f you

are referring to adding icing, that that inplies something
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nmore. These -- this nodel was -- was -- was used as the
basis. W worked in our commttees to establish a price
surface. W conferred with USDA | ong before the ex parte
period about their issues with our -- you know, any draft
or any early results of our work. They nmade sone
suggestions. W followed those suggestions at one |evel
or anot her.

We provided what | believe is a very appropriate,
very reasonabl e, very defensible Class | price surface
using the systemthat USDA |aid out for us 25 years ago,
take the nodel, adjust it for real life, real on the --
you know, boots-on-the-ground kind of mlk marketing
knowl edge. And that's what we did.

Q Ckay. So thank you for answering a question that
has puzzled ne. And you had every right to talk to USDA.
| want to enphasize that. GOkay?

THE COURT: Start again. You had every right?
BY MR ENGLI SH:

Q Every right to talk to USDA prior to the ex parte
period. GCkay? And that was part of ny question.

You didn't talk to Select M|k Producers or Edge
or fluid mlk processors other than those owned by
cooperatives, correct?

A. That's correct. But | don't recall getting an
invitation to the MG neetings either.

Q Your di scussion about getting input from USDA
would it be fair to say that if you |look at Exhibit 300,

which is the submission in May -- do you need a copy of
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t hat ?

A. | -- yes, | do.

THE COURT: Let's go off record for just a mnute
while we all pull out our big exhibits. At 11:06.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record just to go
off. We're back on record at 11:07. W're going to take
a ten-mnute break. Please be back and ready to go at
11:18. 11:18.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record. W're back
on record at 11:18.

BY MR ENGLI SH:

Q M. Sinms, did sonebody get you Exhibit 300 while
we were on break?

A. No, | seemto always be the | ast.

MR, ENGLI SH:  Just 300.

BY MR ENGLI SH:

Q And partly because it cones first al phabetically
for this question, and partly because | think you now |ive
in Arizona, let's turn to page 2, Rows 69 and 70.

And ny predicate for the questions is, just before
t he break, you nentioned that you did have sone input,
prior to ex parte rules kicking in with USDA, with respect
to sone of the work you have done.

And what | want to ask is, when | | ook at Rows 69
and 70, and | |ook across, wll you agree with ne that

Colum L, the nodel results --
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A. Ckay. 69 or --

Q 69 and -- Row 69 and Row 70.
A. Apache and Cochi se.

Q Yes.

A Ckay.

Q

FI PS code 4001 and 4003.

And woul d you agree with ne, |ooking at those,
that the nodel runs in Columm L show $2.35 for Apache and
$2. 45 for Cochise?

A Yes.

Q Ckay. And then Columm O which says "Proposed
Class |," has $2.90 for Apache and $3. 10 for Cochise?

A O --

Q Col um O

A Colum O -- or cells G669 and Or0?

Q Yes.

A 2.90 and 3.107

Q Yes.

A Yes, | agree.

Q But if you | ook over --

THE COURT: Just so it's clear, you are talking
$2. 90 per hundredwei ght ?
THE WTNESS: And $3.10 per hundredwei ght, yes.
THE COURT: Thank you.
BY MR ENGLI SH:
Q Ckay. And so if we go over to Colum S, so
cell 68S, 69S, both are the -- now at $2.80 per

hundr edwei ght, correct?
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A Yes.

Q Do you know whet her the change -- those changes --
let's start wwth this -- do you know whet her those changes
from Colum Oto Colum S --

THE COURT: S |like Sam
BY MR ENG.I SH:

Q -- S as in Sam were the result of the
conversations that you had pre-ex parte w th USDA?

A. | can't say specifically regarding these two
counti es.

What | can say is that the -- our discussions with
USDA basical ly provided two i nportant pieces of
information. Nunber one, there were a few spots where
they specifically noted that -- the prices they had sone
guestions about. But nore inportantly, that we would be
responsi ble for justifying whatever differential proposal
we provided. They didn't say, you need to change this,
you need to change that. But nade it quite clear that we
were going to need to justify at a granular |evel the
proposals that we finally put forward.

Q Okay. Do you know whet her the changes on

Exhibit 300 from Colum Oto Columm S were all in response
t o USDA?

A | do not know.

Q Ckay. If | may give that back to USDA

A Yes.

Q You just tal ked about the granular level. | have

read pretty nmuch all the testinony that's to cone, and
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while | see anchor cities and | see sone pairing, | don't
see the granular |evel that woul d suggest the need to
nodi fy approxi mately 2,900 of the University of Wsconsin
nunbers.
| ask you, sir, having been served up a perfectly

good cake by the University of Wsconsin, why did you burn
it down?

A | disagree with that characterization. | think
that's absolutely inproper. W did what USDA s history
suggested, that you take the nodel, you take what the

folks that are the caretakers of the nodel say you need to

do, and we did it. [I'mnot going to sit here and defend
our process other than to say we did exactly what -- or --
"exactly," | use that word w ong.

We followed the precedent that USDA fol lowed in
order reform taking a nodel result and tweaking it where
it needed to be tweaked based on | ocal know edge. W did
that. |'mnot going to say we didn't, but we did. And I
think we have a fine defensible Class | price surface.

MR, ENGLISH: | have no further questions. Thank
you.

THE COURT: | |ove hearing the two of you exchange
i nformati on, because you are both so experienced and have
such a historical know edge and understandi ng. |
appreciate it very nuch.

Who next has questions for M. Sins?

/1
/1
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CROSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning, M. Sins.

A Good nor ni ng.

Q |"'mRyan MItner. | represent Select MIKk
Producers.

Sol -- 1 think M. English addressed probably a
bunch of the questions that | had. The risk, of course, |
run is that as you have broken up your testinony now --
are we in the third day of you being on the stand?

A. | don't think I"'mgoing to be able to count high
enough as to how many days this is going to | ast.

Q Yeah. Well, I'mhoping that | don't duplicate
too many questions, given -- given that we have broken
your exam nation up over several days, but | wll do ny
best .

In preparing Proposal 19, did National Mk
Producers | ook to the 1998, 1999 order reform deci sion and
USDA' s expl anation as to what constituted the $1.60 base
differential ?

A Yes. Yes.

THE COURT: Now, M. MIltner, I want to make sure
|"mon the right page. You said Exhibit 319?

MR MLTNER | wasn't referring to a specific
exhibit, Your Honor. | was referring to USDA s order
ref orm deci sion from 1998 and 1999.

THE COURT: Ah, thank you so mnuch.

MR- MLTNER  You're wel cone.
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THE W TNESS: The proposed rule and the final
rul e?

MR MLTNER  Yes.

THE WTNESS: Yes. W did.

BY MR M LTNER

Q And | believe it was in the proposed rule where
USDA expl ained that -- and I'mgoing to quote this. And
for the record the citation is, 63 Fed. Reg. 4802 at 4908,
January 30th, 1998.

And the quotation is: "After achieving Gade A
status, producers nust maintain the required equi pnent and
facilities and adhere to certain managenent practices.
Oten, this will require additional |abor, resources, and
utility expenses. It has been estimated that this val ue
may be worth approxi mately $0.40 per hundredwei ght."

And so that $0.40 is enconpassed in the $1.60 base
zone; is that your understandi ng?

A It is.

Q And so in your testinony, both in your ful
statenent and the PowerPoint slides, you refer to sone of
t hose costs of maintaining Gade A status, correct?

A Yes.

Q So I'm | ooking at page 4 of Exhibit 310, and
guess |'m asking, at the bottom of that page, where you
refer to the ongoing difference in production costs
between Grade A nmilk and Grade B mil k amounting to $1. 36
per hundredwei ght, and then additionally, the non-cash

cost of depreciation for the equi pnent and inprovenents to
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the farmfor Grade A licensure adding $1.30 per
hundr edwei ght .

Would | be correct to take that $1.36 and $1. 30
and suggest that National MIk believes it is $2.66 per
hundr edwei ght today to maintain Grade A status?

A. Yes, that's what ny testinony says.

|"mgoing to say that there's going to be sone
substantial testinony shortly about how those were arrived
at, and I want to nmake sure that ny nunbers are -- agree
with theirs.

But, in general, there is a -- both a cost of
attaining G ade A status and there certainly is a cost of
mai ntai ni ng G ade A status. That testinony will -- wll
bring out the actuals. Again, |I think | got those --
guot ed those nunbers right. But, yes.

Q Ckay.

THE COURT: And, M. MIltner, | don't think I
wrote down the exhibit nunber correctly. Wat did you
tell nme?

MR MLTNER | believe that | have this as
Exhi bit 310.

THE COURT: 310.

MR MLTNER Yes. |It's National MIKk
Exhi bit Nunber 37.

BY MR M LTNER
Q Now, if -- I'mlooking now again back at the 1998
proposed rule fromorder reform And after USDA tal ked

about the expense of Grade A status, they turned to
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di scussing marketing costs incurred in supplying the
Class | markets. And the quotation there is: "These
mar keting costs include such things as seasonal and daily
reserve balancing of m |k supplies, transportation to nore
di stant processing plants, shrinkage, adm nistrative
costs, and opportunity or give-up charges at nmanufacturing
mlk plants that service the fluid Cass | markets. This
val ue has typically represented approxi mnately $0.60 per
hundr edwei ght . "
Your testinony tal ks a good deal about
transportation costs and that inflation.
A Yes.
Q | didn't see a whole lot of your witten testinony
about bal anci ng.
Did you -- | wondered if you could comment on the
i npacts of bal ancing and those costs and how they apply to
t he base differential.
A. Wel |, again, the cost of balancing is a hard
nunber to conme up -- -it's a hard nunber to conme up
with a hard nunber for. But | would argue that certainly
the $0.60 is the bare minimumin many markets. There's
a great |lot of balancing that goes on with regard to
Class | plants. W discussed or one of the exhibits
shows the nonth-to-nonth bal ancing that is required.
Wthin the week for Class | plants there's a
substantial anmount of balancing. Cdass | plants kind of
follow the consuner in terns of when they package m | Kk,

and they -- if you think about when many consunmers go to
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the grocery store, it is often Fridays or pay days and

Sat urdays and sonetines Sundays, so -- but that m |k has
to be in the store before those consuners get there. So
mlk plants often run heavy two or three days before the
weekend in order to nmake sure they've got enough packaged
mlk they can distribute to their custoners, who get it on
t he store shel ves.

So there's a lot of intra-week bal anci ng because
pl ants don't often run an equal nunber of -- you know, an
equal amount every day. Those Cass | plants have to kind
of follow the consuner demand. It is a perishable
product, and they have to have it in the store shelves
before the consuner gets to the store. So there's a |ot
of intra-week bal anci ng.

There is sone evidence that there's intra-nonth
bal ancing that -- within the nonth, the Cass | sales can
vary. Otentinmes we think of Class | sales being slightly
heavier the first part of the nonth, so -- although it's
hard to quantify that because every nmarket's different. |
don't think it could be -- you could -- | think you
certainly could nmake the case it's at |east $0.60 and
probably nmore. And the nore -- the farther away the
supply is from-- the mlk supply -- excuse ne. | better
say this nore specifically.

The farther away a raw mlk supply is fromthe

Class | plants, the nore that bal ancing gets costly

because the nore -- the |longer distance the mlk has to
nove, and so the balancing gets nore -- nore expensive
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when they have to divert that. It's -- it's an expensive

process.
| may have not answered your question.
Q No, | think you did.
A Ckay.

Q But the -- at |east $0.60, but pegging a specific

nunber i s something that you have not done and you state

it would be difficult to do?

A. | would say it -- it -- let ne say this: If we

cane up with an average, the variation fromthe lowto the

hi gh woul d be so wide. For exanple, the bal ancing costs

at a place like Florida versus perhaps, you know, placesoO,

ot her places, the average would not be terribly indicative

of any one spot.

THE COURT: O any one?

THE WTNESS: Spot. One area, one narket,
regi on.
BY MR M LTNER:

Q Now, within the universe of Class | over-order

prem uns, an elenent of that m ght be what we woul d call

uniformreceiving credit, correct?

A. Correct.

Q And | can tell you what | think it is, but as you

understand it, what is a uniformreceiving credit?

a

A In my history |I'maware of a couple or three kinds
of -- where they -- kind of slots you mght fit in.
Typical, if there is such a thing as typical when it cones

to over-order prices, there is a weekly credit. The gross
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charge is -- the over-order price is grossed up by sone
cents per hundredwei ght.

And then a Class | plant, if they receive their
mlk very evenly through the week, that nmeans all seven
days, not taking Saturdays and Sundays off, they
receive -- and it's -- when they process is not inportant

to the supplier. 1It's when they receive the mlk. It's
the mlk receiving, not when they process. So if they
receive their mlk -- their raw mlk evenly through the
week, they would get all or virtually all of that credit
back.

There are also nonthly credits which do the sane

t hing, which they often are conputed sonmewhat differently,

but to encourage mlk plants to buy or to receive their
m |k evenly through the nonth. Oten those are kind of
based on, say, sone period of the nonth, you know, the
hi gh four days versus the | ow four days, and then you can
conpute sone ratio, and they can get part of their -- the
gross over-order charge back in the formof a credit to
encourage themto -- to receive evenly.

| have never been involved in an agency that has
one of these, but | understand there are al so sone annua
credits that some agencies apply.

| can say this, though, whatever it is we -- that
t he agencies generally set up in these, it's not enough.
The cost of bal ancing al nost al ways exceed the -- our
ability to charge and then give credits back. They --
they -- they help, but they don't solve.

TALTY COURT REPORTERS, INC.
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Q And you started to lead into ny next set of
guesti ons.
In nost parts of the country, are over-order

prem uns established by a marketing agency in common?

A. | don't know about nost, but | would think -- |
m ght use the termnost, but | can't -- | wouldn't say
what percentage. But that's -- it's commpn to use a

common mar keting agency.

Q And coul d you explain just for our record, | think
nost of the people in the roomknow, but for the purpose
of the transcript, could you explain what a marketing
agency in common is?

A. Yes. The Capper-Vol stead Act, which authorizes
t he establishnment of agricultural cooperatives and limted
antitrust exenption, also allows cooperatives to formin
what | would call a cooperative of cooperatives.
Technically within the Capper-Vol stead Act it refers to

t hem as marketing agencies in conmon. That is, in our

case, in dairy case -- that's another pun | shoul dn't
use -- in the case of dairy, it's dairy cooperatives who
join a marketing -- and forma marketing agency in common,

with the intent of working together to establish a uniform
set of over-order prices across sone piece of geography or
some narket.

Q And then once a marketing agency in conmon is
established for a region, how does the agency establish an
over-order prem un?

A. That's hard question to answer, too. The elenents
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that go into establishing an over-order price or prem um
or service charge, whatever nane you want to attach to it
is -- it's based on a nunber of econom c factors.

Nunber one, sonething you described or we
di scussed already, usually they will contain sone el enent

or sonme part of the over-order price or the total

2023

over-order price would be to establish the ability to give

credits back for those receiving incentives that hel p save

dairy farners and dairy farnmer cooperatives' noney. Wen

a mlk plant receives their mlk evenly through any

period, even is gold. |If they will take their mlk

evenly, that really reduces our necessity to balance. So

that's usually part of the equati on.

The next biggest part of the equation, and | know

this sounds kind of odd, but is what are the over-order

prices being charged in the neighboring areas. Each

agency al ways | ooks at what's goi ng on next door, because

we can't -- as an agency, you -- you al nbst have to
recogni ze the -- the interregional flow of m |k between
agency areas. So you want to neke sure that the C ass |
custoners inside, say, our marketing area, quote/unguote,
are not put at a conpetitive di sadvantage agai nst m |k
supplies that m ght be comng fromthe next marketing
agency in common. So we pay attention to what the
relative |l evel of those agency prices are, and you can't

really get very far out of I|ine.

Also, as | testified at sone point, you know, the

over-order prices tend to be quite flat over an agency
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area. They -- we -- it's just very difficult to put nuch
price gradient on over-order prices that tweaks further
the established Class | differential.

So there's -- there's several things. Sonetines
you -- you do have regularly fuel surcharges. Those
over-order prices are established at sone base |evel of
fuel price that may be adjusted up as fuel goes up. And
t hey adj ust back down when fuel conmes down. So fuel is an
i nportant part of the incentive to -- you know, sone
charges are or part of the over-order price can be related
to sone bal ancing charge. Again, it is always |less than
the real cost.

But those are sone of the elements that a
mar keting agency in common would normally | ook at in
establ i shing an over-order price.

Q When a marketing agency in common establishes an
over-order premium does that usually require the
unani nous consent of the nmenbers of that agency, in your
experience?

A. Yes. The -- if everybody isn't charging that
price, then nobody's charging it. Hows that? They -- it
requi res both unani nous approval and unani nous foll ow up.
They have to do what -- agency nenbers have to do what
they said they were going to do in terns of pricing.

Q And is part of that driven by the fact that
Cass | handlers would like to know that their mlk costs
are established in the sanme nmanner as their conpetitors?

A. Absol ut el y.
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Q Over your career have there been instances where
one nenber of a marketing agency in common has effectively
decreased or elimnated over-order prem uns because they
did not agree with the other nenbers of the marketing
agency in conmon?

A | don't know if | would put it that way. But |
certainly in my career have seen the ganut of effective
over-order prices. | have lived through -- in ny career,
been involved in over-order prices that by nost
definitions woul d have been kind of high, you know, $3 or
nore, which is well above the |ong-term average.

And | have lived through over-order prices
that get down, if they are not zero, they are right next

to them And everything in between. And sonetines

that's -- you know, that occurs because of conpetition
fromoutside the nmarketing area -- the nmarketing agency's
ar ea.

Q Now, because the Class | price is a required

mninmumfor Cass | handlers, it would go to say that an
agency could not offer a uniformreceiving credit unl ess
it can offer or extract an over-order premumin at | east
t hat anmount, correct?

A Correct.

Q And so if the over-order premumis zero or close
to zero, is there a way to offset the bal ancing costs
associ ated with non-uni formreceiving?

A. | wll answer it this way: No matter what the

over-order price is, the balancing costs continue.
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Q M. English asked you sone questions about the
fuel surcharges that m ght be included in an over-order
prem um and you nentioned themas well.

A Yes.

Q It is not the case that every Cass | supply
agreenent between a cooperative and a handler shifts the
haul ing costs to the bottler, is it?

A Wul d you ask that again? | want to nmake sure |
answer this the right way.

Q Let nme rephrase it then so it's not as convol ut ed.

Do the Cass | handlers always pay the haul from
the farmto the plant?

A. No. Quite the opposite. The responsibility of
delivering mlk to the plant is on the producer side.
Federal M|k Order prices are FOB the plant. So they have
an established price -- the mninumprice is based on the
| ocation of the plant, and it's the dairy farners'
responsibility to pay the haul to get the mlk fromthe
farmto the plant.

Q So if there is a fuel surcharge, it is to help
of fset those hauling costs that belong to the cooperative
or to the farner, correct?

A Yes.

Q Are those types of fuel surcharges uniform in
ot her words, are they included in nost or all contracts to

supply G ass | handl ers?

A. | can't say about contracts to supply O ass |
handlers. | can say that -- | -- it's been ny observation
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that they are -- they occur regularly in agency pricing
and that -- but | can't speak to any contracts.

Q And, again, if the over-order premiumis pressured
downward, do those fuel surcharges also face downward
pressures?

A Certainly.

Q Even when they are in place, do they cone close to
of fsetting the actual cost of the transporting mlk in the
farmto the plant?

A No.

Q So turning again to the 1998 proposed rule from
order reform USDA wote: "Traditionally, the additional
portion of the Class | differential reflects the marketing
costs incurred in supplying the Cass | market" -- nope.
That's the wong section.

Let's start over. The last part: "Thus,
Option 1A establishes an additional conpetitive factor
into the devel opnent of the base zone O ass |
differential. Option 1A values this conpetitive factor
to be worth about $0.60 per hundredweight. This
val ue reflects approximately two-thirds of the actual
conpetitive costs incurred by fluid plants to
sinply conpete with manufacturing plants for a supply of
mlk."

How did National M Ik address this conpetitive
factor when it was conpiling or putting together
Proposal 197

A. Again, we basically established a m ni num
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differential at the 2.20. W did not try to evaluate a
repl acenent for this -- this particular line itemin the
$1.60. That -- | will say this: |It's -- a conpetitive
factor or a need to draw m |k away from manufacturing
still exists.

Let ne just say this: Supplying, say, a cheese
pl ant conpared to a Cass | plant, a cheese plant's easy.
They -- well, none of them are easy, but easier. They
take mlk rmuch nore likely evenly through the week.

They -- they don't vary much nonth to nonth. They don't
vary nuch within the year. They are nuch easier a plant
to service, sinply as a matter of |ogistics and supply.

Class | plants are difficult because they have all this
variation, which is driven by they're a consuner-facing
pr oduct .

So there -- we -- so in order to attract m |k out
of those manufacturing plants, which quite frankly, are
easier to supply, there has to be sonme value to O ass |
And we have enbedded that in that value, in that 2.20
mninmumdi fferential we are proposing.

Q So would it be correct to say that while USDA in
1998, or thereabouts, ascribed values to those three
el ements enconpassed in a base differential, National MIKk
did not necessarily ascribe specific values to those three
conponents, but that collectively they are captured in the
concept of a $2.20 base differential ?

A That's a fair statenent. | -- | will kind of

offer an additional editorial comment. W live in a
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substantially different world today than we did in 1998.

| f fuel costs were the sane, if mlk location -- mlKk
production | ocations were the sane, if the people were the
sanme -- located in the sanme place, if the mlk plants were
all the sanme, if fuel costs and hauling costs hadn't
changed, we probably woul dn't be here.

W have a different world today than it was
25 years ago, and we have to recogni ze that. And, yes,
that's -- we didn't go through this sane step-w se, you
know, 40 plus 60 plus 60 equals 1.60. But our 2.20, |
t hi nk, enbodies the spirit of these in terns of how we
arrived at it and the objective that it's -- that it
solves, and that's nmaking the Class | price the highest
one.

If you want to try -- you know, | think it is
sinple. | think we nake it -- sonetinmes we get hung up
and forget what we're trying to do. W're trying to get
mlk to Class |, and the way you do that is nake sure that
the Class | price for -- as nuch as possi ble, as many
times as possible, in practicalities, is the top price.
That's the way you get mlk to nove to Class |, nake it
pay.

Q Now, scattered anobng several questions and
referenced a fewtines in your testinony and others, is
t he concept that the $2. 20 base zone shoul d sonmehow deter
or mnimze the occurrence of price inversions.

Do you recall those questions and statenents?

A. Ch, yes.
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Q And because those questions were spaced out, |
would like to just ask quite pointedly and see if we can
get the record clear on this point.

|s the $2.20 base zone established to -- for the
purpose of mnimzing price inversions, or alternatively,

is it your assessnent that the $2.20 base zone is at a

sufficient level that those inversions will not occur?
A | think | m ssed sonet hing.
Q You might have. [|'Ill try to rephrase it. Well
let me just -- I'Il throw out a wi de open questi on.

How does the $2.20 base zone -- what is -- boy,
this is hard.

How does the concept of price inversions apply to
t he establishnent of a $2.20 base differential ?

A kay. That's a -- | can -- | think |I can get us
t here now.

Q Thank you.

A. The exhibit, | believe it was marked 311, provides
the historical relationship of the Cass | nover plus the
1. 60 plus our proposal at 2.20, also analyzes what the
i npact would be at a zero differential. And sinply, tests
t he theory, okay, is $2.20 per hundredwei ght ni ninum
differential sufficient to -- to alnost conpletely
elimnate Cass | price inversions? The answer to that is
yes.

Additionally, you know, we didn't discard the
USDA' s precedent of the $0.40 Grade A, $0.60 marketing

cost, $0.60 sone of us mght call that, you know, give-up
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or whatever we want to call it, or incentive to supply
Class |I. W didn't give up all that. W did do the work
on the G ade A/Gade B piece. W can say without -- you

know, that certainly that marketing costs and bal anci ng
costs of Class | continue, probably at |east certain parts
of the country well nore than $0. 60.

And the conpetitive factor, the need to draw m |k
away from manufacturing plants, which really is, if you
think about it, the sane question, the way you draw m |k
away from manufacturing plants is to nmake the C ass |
price the ultimate price or the top price. If you want
the mlk to nove to Cdass |, it seens to ne and us, the
way you do that is make the Class | price the top price.
And at $2.20 it solves all those problens.

So there's howwe -- and it solves a price
alignment problemin that part of the world where the
$2. 20 woul d apply.

Q Maybe that gets ne to a point where | can rephrase
my original question better.

A Ckay.

Q Is it correct that the $2.20 mnimumdi fferenti al
is sufficient to address the concerns about price
i nversi ons?

A. W believe it is. Under the data we provided, the
occurrence of price -- Cass | price inversions would be

SO near zero or near enough to zero to sinply say that

that's cl ose enough. Wthout -- honestly, you can't guard
against the $8 rise in the Cass IIl price. | nean,
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nobody thinks that we want to do that. So we're willing
to accept a nodest nunber of inversions for all the other
good reasons why you have Advanced C ass | pricing,

et cetera.

Q Is it also correct that National MIKk, or your
wor ki ng group, arrived at a $2.20 mninumdifferenti al
i ndependently of a consideration that that nunber would
avoi d price inversions?

A | think we cane to that -- the -- there were
several sinultaneous what they call themlines of inquiry.
Ri ght? Wat does it take to -- to solve a price alignnent
probl en? What does it take to answer the Grade A/ G ade B
guestion? Wat does it take to minim ze inversions? And
they all point to $2.20.

Q | wanted to ask a few questions about your witten
statenment, Exhibit 310.
A Yes.

Q And |I'm | ooking first at page 17.

A Yes.

Q The first paragraph, the last two sentences. It
reads: "Therefore, conparing the proposed" --

A. Wait, wait, wait. |'mmssing sonething. Wat --

where did you say on page 177
Q Page 17.
VWi ch par agr aph?

Top paragraph. Begins "as nentioned"?

> O >

"' mnot --
THE COURT: The first words of that paragraph

TALTY COURT REPORTERS, INC. 7635
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI Cl NG FORMULA HEARI NG
begin --

THE WTNESS: Oh, I'msorry. | thought you said
at the end of that paragraph. At the beginning of the
par agr aph.

BY MR M LTNER
Q That is the paragraph

A. Ckay.
Q And then about -- it is the |ast two sentences,
and it begins -- it's about hal fway through. It begins

“"therefore"?

A Yes.

Q Ckay. So: "Therefore, conparing the proposed
i ncreases in Make All owances by NMPF to the nake costs
included in the orders over 23 years ago, the percentage
i ncreases are,"” and you then state them

A Uh- huh.

Q " Consi dering these changes in dairy product
manuf acturi ng costs fromthe sane period, NVMPF' s proposa
for increasing Class | differentials, which have remi ned
unchanged for 23 years, is quite reasonable."”

And | would like to -- | just want to get sone

nore thoughts fromyou on what you are driving at there.

A Yes. | think there is a -- one of the exhibits or
sub exhibits mght be helpful. If I can find it.

Q | think in the next paragraph you reference
NVPE- 37E.

A Yeah. | wish | knew where it was.

THE COURT: Let's go off record just a nonment at
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12: 01 p. m

(An off-the-record discussion took place.)

THE COURT: We're back on record at 12:02. [|I'm
| ooki ng at Exhibit 315, also shown as NVPF-37E.

And what did you want to add?

THE WTNESS: Yes. There is a table in the
Power Poi nt that was ny initial testinony, and that is
Exhi bit 318, NWPF-37H, that's the PowerPoint. And it's

page 32.
BY MR M LTNER:
Q Ckay. | have got that.

A. Ckay. So should | explain thenf

Q Yes, pl ease.

A. Ckay. It's -- | think it's maybe easier to go
fromthe page 32 of Exhibit NMPF-37H, H as in Harry.
Again, that's nunbered 318.

That data or those percentage increases there in
that text, that statenment that you referenced, are
provi ded mat hematically -- or in tabular formon, again,
this page 32. So | just sinply listed for butter, nonfat
dry mlk, dry whey, and cheese, what the National MIKk
Producers Federation Make Al |l owance Proposal Nunber 7 per
pound Make Al |l owance proposal is for those four products.
And then | just went back to the final rule, year 2000 or
when it was published, 1999, and what were the origina
Make All owances in the final rule that the Departnent
pr oposed.

And those were, as listed here, $0.1140 per pound,
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$0. 137 per pound for nonfat, dry whey $0. 137 per pound,
and $0. 1702 per pound for cheese. So | sinply made a

mat hemat i cal conpari son of how the National MIk proposal,
Proposal Nunber 7, Make Al |l owances, conpared to the

Make Al l owances which were included in the original year
2000 final rule.

Q And is the purpose of that conparison to
illustrate the reasonabl eness of Proposal 19 or to provide
justification for the specific nunbers?

A. Ch, it's not a justification of the specific
nunbers. Sinply that -- well, let nme say this, that the
Proposal 19 provi des an across-the-board to generally
increase differentials. There's no argunent about that.
Qur Proposal 19 increases differentials.

And if you take the weighted average differenti al
across the entire country, that increases those
differentials about 56% fromthe -- now, that's just the
differential. That's just the weighted average across the
country differential, roughly 2.63 today, to roughly $4.10
under our proposal. That's about a 56% i ncrease.

And I"'msinply saying if you | ook at the history
of Make Al |l owance proposals fromwhat they were when the
Make Al l owances were initially installed in order reform
to today, or to today's National M|k proposal, those
percentage increases actually line up pretty well with a
56% increase in Cass | differentials.

And we need to renenber that except for Orders 5,

6, and 7, the differentials in no place in the country
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have changed since 2000. So it's appropriate to go back
and conpare our proposal today, if we're |ooking at
sinply, you know -- and | have couched this that C ass |
differentials and Make Al |l owances are basically the sane
i ssue. Economcally they are the sane.

Class | -- you know, dairy farnmers nmake econonic
deci si ons based on the relative price between two points.
Processi ng plants determ ne whether to operate or not
based on, you know, the cost of -- or the included
Make All owance in the orders. These are the same issues.
They are sendi ng econom c signals. They are conpensating
those parties for economc activity.

And so our -- the purpose here is sinply to say
that a 56% increase in Class | differentials over the
country, while it sounds like a |lot, conpared to how nuch
the -- you know, the proposals are to increase
Make Al |l owances versus what they were in the year 2000
is -- they are reasonabl e.

MR. MLTNER  Your Honor, | see it's 12:07. |'m
probably hal fway through with nmy questioning, and this
woul d be a logical tinme for ne to stop for us to take
[unch, but 1'Il continue if that's everyone el se's
prerogati ve.

THE COURT: I'mgoing to turn to the Agricultural
Mar ket i ng Servi ce.

Do you want to break now? Yes.

M. MlIltner, thank you.

We'll go off record at 12:08. Pl ease be back and
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ready to go at 1:10 p.m 1:10 p.m

(Wher eupon, a luncheon break was taken.)
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MONDAY, OCTOBER 9, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record. W' re back
on record at 1:11 p. m

MR. MLTNER  Thank you, Judge Cdifton. Still
Ryan MItner, representing Select M|k Producers.
BY MR M LTNER

Q And, M. Sins, | wanted to ask questions now based

on Exhibit 318, the slides that you used in your

present ati on.

A Yes.
Q | wanted to start with page 5, and this is a graph
sourced from | think your statenent. | just wondered if

you woul d explain for the record what this index exactly
IS.

A. Yes. There is a conpany Cass Logistics or -- if |
remenber their full name, what is it -- Cass Information
Systens. They provide services to the freight hauling
i ndustry. They do billing and al so handl e i nvoices for --
actually shippers to people that -- that want the product
noved. And they nonthly announce or rel ease an index of
their -- what they call their |ine haul index.

And this is a nonth-to-nonth or year-over-year,
year - over-base-period, like M. Vitaliano described the
ot her -- you know, recently about the versus 100, versus
January 2005, what the base-haul rate is. And this is al
kinds of freight, but this is a base-haul rate before the
application of any fuel surcharges. It sinply just shows

that for the last 15, 16, 17, 18 years hauling costs --
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and this, again, this is all kinds of freight, dry
freight, tarped freight, boxed freight, liquid freight --
is on a pretty straight-1line increase.
Q And so when you say it represents the cost of
haul i ng, that would include all costs, it's not -- well,
i ncludes all hauling costs?
A. This is an index of what's paid. They take the
i nvoices, and they -- that they handle -- and, again, | --
| kind of use ADP, who does a | ot of enployee payrolls for
conpani es, a contract payroll conpany. Cccasionally you
w Il notice they issue an enploynent report. They handle
so many enpl oyee payrolls for so many conpani es, they
represent a reasonable trend in enploynent. And Cass does
a simlar thing for -- for freight hauling. And, again,
this is the base rate, exclusive of any added fuel
surcharges. So it's actually billing, it's not, you know,
the cost, if you will.
Q Ckay. Thank you
A. | guess it is the cost to the shipper, if you
coul d say that.
THE COURT: And just for the record, will you
spell Cass out?
THE WTNESS: GC A-S-S.
THE COURT: Thank you.
BY MR M LTNER
Q Ckay. |'mnow |l ooking at slide 8. And we -- when
we were doi ng our (RA before lunch, we tal ked about sone

bal anci ng costs and the differences of those.
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Today, if a cooperative is going to negotiate a
Class | supply agreenent, they are able to point to USDA' s
1998 decision and say, well, the Cass | prem umincludes
this factor for bal ancing costs and --

A. Well, you said "Class | prem um?
Q Class | differential. Thank you. Yes.

They are able to do that. And so in those
negotiations, if the cooperative can quantify its
bal anci ng, actual bal ancing cost, that's a -- a data point
they can use to negotiate an over-order prem um or
what not .

And so with the 2.20 base differential that
National M1k has cone up with, how -- how do you think
that will affect the ability to negotiate with C ass |
handl ers about an over-order bal anci ng prem unf

A. | would say it certainly limts the upside that
you could include in a -- if you need -- if you have to
provide to your custoner some schedul e of, here's what
we're charging in our over-order price, they certainly
woul d have cause to say, okay, you have raised the -- the
mninmumdifferential, so that may or may not inpact the
anount of balancing. But it certainly would be a point
froma custoner standpoint to argue with you as you were
sitting down to negotiate an over-order price.

Q And of course, if it's an over-order prem um that
is retained by the seller of the mlk, correct?

A Yes.

Q Wereas if it's in the differential, that's pool ed

TALTY COURT REPORTERS, INC. 7643
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

anong all producers, correct?

A Correct.

Q Now, the bal ancing that you tal k about on page 8
and page 9 of your slides, | interpret those as bal anci ng
costs to the mlk supplier and not so nuch to the pool.

Wul d you agree?

A. Absol ut el y.

Q So is there a risk that increasing the
differential, the base differential, wthout specifically
gquantifying the elenents of that that's bal ancing, could
actually harm those co-ops that are supplying mlk to
G ass | handl ers?

A. Ask that again, please.

Q Sure. |If you're increasing the base differenti al
and we can't specifically point to the conmponents of that
base differential that's attributable to bal ancing, and
it's harder than to extract an over-order prem um for
bal anci ng costs, doesn't that actually harmthose co-ops
that are trying to supply the Cass | market?

A | woul d say perhaps there is a trade-off there.

Q Ckay.

A That one of the things that is inherent in
over-order prices, or over-order premuns if you prefer
that term is that they always can go down. So perhaps
where -- you know, if that -- if your premse is correct,
that that -- if this enbodi es sone value of a balancing in
the 2.20 and that becones a negotiation point, there would

be a trade-off between what's assured in the Federal Order
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price and what's possible or risky in the over-order
price.
Q And on a simlar point -- were you here for
M. Laner's testinony this norning?
A | was.
Q And there was a question asked that, if he
didn't -- essentially, if he didn't have to pay a O ass |
differential, could he pay his supplying farns nore, and
he answered, yes.
Do you recall that exchange?
A. Yes, | do.
Q And | suppose that that is theoretically possible,
and | trust M. Lanmers on his word.
But in your experience, what do you think the
i kelihood is of a reduction in the differential being

passed through directly to producers?

A. | think the operative word is "can" you pass it on
to your producers. And if it's not -- you know, if it's
sinply a reduction in the Class | differential, which
reduces the Class | price, which reduces the blend, and
there's no requirenent that those be passed on, then
certainly -- then basically you are swappi ng regul at ed
price with an unregul ated price, and you bring into the --
i nto doubt whether that -- those savings that that plant

experiences froma |ower price get passed on to the dairy

farmer. If it's a "can," it doesn't nmean "will."
Q And woul d you agree that there's a difference

bet ween reduci ng an al ready existing differential and
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i ncreasing an already existing differential in terns of
what a handler's response to its nenber suppliers m ght
be?

A Certainly.

Q Ckay. On page 11 of your slides, can you just
address what you are driving at here, just so |'mclear on
what you are trying to convey?

A. Yes. That there are peaks and valleys in Cass |
demand. As we have tal ked, there's weekly peaks; there's
weekly valleys. There's nonthly peaks; there's nonthly
vall eys. There's annual peaks; there's annual vall eys.
And carrying those reserve supplies to neet those peak
demands, no matter what time period you focus in on, if
there's a peak, there's a valley, and that difference
bet ween the peak and the valley represent the reserve
required to neet those peak demands. You know, if you are
going to neet the peak, you have to have -- you got to
have bal ance -- the difference between the peak and the
val l ey, and those costs are substantial.

Q On the slide you state that tenporarily shuttering
or cutting back throughput at manufacturing plants when
(G ass | demand bounces back | owers earnings at the
manuf act uri ng pl ants.

And what you are describing there is a classic
bal anci ng pl ant issue, correct?

A. Absol ut el y.

Q Now, here's ny question, and I'mtrying to figure

this out.
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In the Make Al |l owance cal cul ations, all of the
overhead of a manufacturing plant is spread across the
vol ume of product it produces, correct?

A. | believe that's true, yes.

Q And so a balancing plant, that's a true bal anci ng
plant, wll likely have a higher cost of nake than a
manuf acturing plant that's a demand plant, correct?

A. | would put it this way: |If you reduce the
t hroughput of that bal ancing plant, the fixed costs
remain, so you are spreading that fixed cost over a
reduced quantity of throughput. So per unit of output,
the fixed costs on a bal ancing plant are higher than a
plant that runs full all the tine.

Q And t hese classic balancing plants that we're
tal ki ng about, those are traditionally cooperative-owned
facilities, correct?

A. Quite often, yes.

Q So if we're already allocating those fixed costs
across the actual product produced at a bal anci ng pl ant,
are we -- are we kind of double dipping if we nowtry to
say that there's an additional bal ancing cost there to

incorporate in a Class | differential?

A. | think it's the opposite.
Q Ckay. Explain
A | don't think that if we -- if we -- if you apply

a Make Al'l owance based on sone presuned throughput when
that -- per pound of output, when you reduce that

t hroughput in a balancing plant, that plant's going to
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have a hi gher Make Al l owance than -- its own interna
Make Al l owance will be higher than the -- what's
established in the order; therefore, they have to be
conpensated in addition to whatever nmakes its way into the
Class | differential.

Q Thank you.

On page 12, you're continuing to talk about the

need for reserve mlk supplies, and you describe a
situation where a plant has cancelled on order for mlk,
resulting in it having to be rerouted, or re-rerouted as
you poi nt out.

A Yes.

Q Are you famliar with take or pay provisions in
m |k supply contracts?

A | am

Q And can you explain why those take or pay

provi sions don't address the concern you have |aid out

her e?

A. Because, nunber one, that only occurs if their
orders drop below the m nimumtake provision. | don't
like to call themtake and pay. | prefer to think of them
as -- as mnimum purchase requirenents. But if -- those

only kick inif they drop bel ow the m ni num contracted
purchase. |t doesn't nean they can't go above. And they
m ght order a |load over a -- in excess of the m ninum
purchase requirenent, and then if they cut that |oad, then
you still got the sanme cost. So that only -- the take or

pay, as you called it, only applies when you get down to
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the m ninum not anything above the mninum And that
still requires bal anci ng over and above the m ni num

Q And on the follow ng slide, page 13, at the very
end, you state: "If the market is one truck |oad short,
then there wasn't sufficient supply. This occurs with
sone reqgularity.”

And | wondered if you could conment on what you

mean by "regularity" in that context and when that occurs?

A. Yes. The classic exanple, certainly, is when mlk
is rationed around -- it depends on the part of the world,
but in our world in the South and Sout heast, Sout hwest and
Sout heast, m ddle of August, their schools start back up
and there's an enornous i medi ate surge in Cass | need
because all the plants that have been idle or have part of
their processing idled in the summer when schools are out,
all of a sudden crank right back up to supply the school
sal es.

And so oftentinmes -- I'mgoing to say it's

often -- or regularly, we actually have to ration mlKk
during that surge, and sonmebody doesn't get what they want
when they want it. That sonetines it's -- you know, you
may be able to supply it over the course of the week, but
they want it on Tuesday, and believe ne, they get hot if
it only gets there until -- on Thursday. So mlk is
sonmetimes rationed, that tine period, particularly.

Sonetines it's a matter of economcs, that it's

possi ble to, you know, ration by zero, that you -- sonmeone
calls up and wants a |l oad of -- or sone nunber of |oads of
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spot mlk in that period of tinme because they don't have
enough, and we run the nunbers and say, here's what it --
you know, here's what they are offering, here's what --
you know, what it will cost us to get it there, and we
say, no, that the Cass | noney is just sinply not enough
to shake it | oose.

So rationi ng happens.

Q And in those instances, the sellers of mlk are
not able to command an over-order price sufficient to
supply those plants on a spot basis for those handful of
days per year?

A. Sonetines it is nore than a handful . | mean, this
crunch tinme, we normally think of, at |east when we're
pl anning for Lone Star's demand surge, we think about
August the 15th usually through October, that this is
demand crunch tine. So sonetines the over-order prices
sinply aren't enough.

Q And so what you are describing here, is that Lone
Star's experience? Is that limted to Lone Star's
experi ence?

A | think -- | do not think that we stand alone in
t hi s experi ence.

Q And you nentioned both the Sout heast and the
Sout hwest, is this experience occurring in both of those
orders, say, Oder 7 and Order 1267

A Yes.

Q There have been questions asked in the hearing

about call provisions and naking calls for mlKk.
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Are those options available in those two orders?
A No.
Q On page 18, you're -- or it begins on page 17 --
you are tal king about comments on over-order prices.
A Yes.
Q | asked you before |lunch about the difficulty of

i n conmon.
Do you recall those questions?
A You will refresh ny nenory if | don't, but

general ly, yes.

anong the nenbers of a marketing agency in common is a
prerequisite to being able to hold those prem uns?

A. In a practical sense, absolutely.

Q And so | guess ny -- | guess ny questionis, is
the trade-off between attenpting to hold an over-order
premi um and increasing the differential, you re trading
off the ability to capture that market value for yourself

versus sharing it in a pool?

true. | may -- | have got a | ot of experience when it

But I will say this: | would trade regul at ed

pricing that is sure and certain for the hope of

over-order prices, just about any day.

Q Well, | was trying to ask about whether unanimty

A If you look at it that narrow way, | guess that's

conmes to over-order pricing agencies, and that's the life

| have lived for a long tine, or did live in another |ife.

Q Wul d you trade an over-order prem um of $1 today

mai nt ai ni ng over-order prem uns through a marketing agency
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for an increase of $0.60 in the regulated price tonorrow?

A. Me, personally? | mght very well make that trade
because that dollar is not sure. That dollar can just as
easily go to zero as it goes down $0.40 or $0.60 or
what ever the nunber is. Surety in -- in the value of the
Federal Order pools is inportant. Over-order prices have
their place, I'mnot saying we need to, you know, erase
them But I'msinply saying, if you are -- if you are --
if you are trying to nmanage your risk regarding dairy
farnmers and the price that they get paid, the best
mtigation of the risk is that those values be in the
pool .

Q Does your answer to that question change if you're
operating in an order with a 25% Cl ass | utilization
versus one with an 80% Class | wutilization?

A. | don't think so because the Cass | plants pay
their over-order prem um based on the individual plant
utilization, not the pool utilization. So if |I'm charging
an over-order price to a Cass | plant in Order 7 versus
Order 126, you know, just hypothetically, | get to keep
the sanme noney -- if those two over-order price rates are

the sanme in Oder 7 as they are in 126, ny revenue is the

sanme because it's -- those nunbers, those val ues are not
dependent on the Federal Order Class | utilization. | get
to keep 100% of it on either -- in either case.

Q | think your analysis assunes that the

cooperative's utilization is the sane as the order?

A. |"msaying that the dollars that | -- if there's a
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ten-1oad-a-day plant, Cass | plant, in Order 7, a
ten-load-a-day Cass | plant in Order 126, if | charge
t hem each $1 per hundredweight on a -- as a Cass |
prem um ny revenue is the sanme, no matter where -- where
either of those plants sit. M dollars of revenue are the
sane.

Q You are stating your -- as a cooperative, your
revenue i s the sane whether you charge a Cass | plant an
over-order prem um of $1, which you retain, or an over- --

or they have to pay $1 higher in a Class | price which is

pool ed?
A. Ch, I"'msorry. | msunderstood your question. |
t hought your question was what's your revenue -- is the

revenue that you get fromthose plants the sanme or
different depending on the Cass | utilization in the
pool. | would agree that there could be a difference in
terms of how nmuch you draw out of the pool based on

whet her or not -- based on the utilization in -- the total
utilization of mlk Cass | mlk within the Federal O der
pool .

Q Ckay. So on page 33 of your slides, you provide
an exanple of mlk sales fromthe Texas Panhandl e down to
the Gul f Coast.

A Yes. O Dallas.

Q O Dal |l as.

Is this an issue that will be explored nore when
you tal k specifically about the Southeast and Sout hwest,

or should | ask questions about this now?
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A. As |l ong as we don't get off into what the
differential ought to be or what our recommendation on the
differential for these places is, as a matter of
illustration, we certainly can tal k about this now.

Q Well, | guess nmaybe there will be a little bit of
bot h.

My question is: The 400-mle haul from Hereford
to Dallas and the 600-mle haul from Hereford to Houston,
i n your experience, is that an everyday supply of mlk
fromthat mlk shed to those plants?

A. Absol utely.

Q So the regul ar supply agreenent for those plants
contenplates that mlk traveling that distance, not just a
top-off |l oad or a spot |oad?

A. Wll, I"'mnot -- | can't comment about the
agreenent between a plant and a -- and the supplier. But
|"'msaying that m |k noves fromthe Panhandl e to Dall as,

or the Panhandl e to Houston or Conroe on the @ulf Coast

every day.
Q And your illustration shows that even with sone of
t he changes that the Proposal 19 makes, that's still a

| oss on the shipnent?

A Yes, it is.

Q So why woul dn't that producer ship to the New
Faria plant, or sone other plant in the Panhandle still?

A The only reason they wouldn't is that there's no
room at those plants, under the current pricing structure.

| f a producer can get the Cass IlIl price or the dass IV
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price in the Panhandl e, they eventually -- and if -- and

that of course that "get" nmeans they can supply that
plant. But based on the pure econom cs, today, they would
opt to keep their mlk at home and supply Cass Il or
Class IV and say, we don't really care about the pool.

This -- we're boiling this dowmn -- here's the --
here's the crux of this question. 1In this part of the
world, dairy farners are going to be faced with an
i nvest nent decision. They are going to have to decide --
or we'll be deciding -- whether they build plants that
make Class IV or Cass Il products, whether they invest
t he noney, use their resources to invest in brick, nortar,
and stainless steel where the mlk sits, or invest in
trucks and trailers to get it to where the people are.

And today the nunbers say, you ought to be
buil ding plants in the Panhandl e, and you ought -- and
so -- and like | said, | said this before, we have a
generation of dairy farmers now who don't buy into C ass |
cones first. They don't get that. They don't buy into
t hat paradigm They say, why am| doing that? Wy are we
doing that? And the answer sonetines is, well, there's
not enough manufacturing capacity in the Panhandle to
handle all that -- pardon the double use of that word --
but long-term if this is the kind of econom c decision
that they are faced wth, the answer is clear, they are

going to build plants.

And, like I said, if you want a picture of a
threat to Class | supplies or -- thisis it. | nean..
TALTY COURT REPORTERS, INC. 7655
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Q This is not neant to be a pointed question at the
proposal, but a practical one. |If the rational economc
deci sion for the producer in the Panhandle is to invest in
manuf act uri ng because there's a market for the products
com ng out of that plant, and it returns nore -- that's
their highest return, if that is what econom cs say, why
should they not do that and tell the Class | plant, if you
want the mlk, you are going to pay $6 in freight to get
it there, otherwise I'mnot sending it?

Wiy do we need to change the formulas and the
differentials to make that happen? | nean, that's a
fundanental question about why the over-order prem um
conponent of this will not work.

A. That's the -- that is the question before us. W
have -- we have proposed raising the differentials to
mtigate sone of this, but it probably doesn't mtigate --
not probably -- it doesn't mtigate all of it. It's
certainly a step in the right direction.

But your point is well taken. The -- the issue is
that today, certainly, the economc signal is, you are
absolutely right, those -- those Cass | plants where all
t hose people are in the east side of Texas are going to
have to pay to shake the mlk | oose of manufacturing,
eventual | y.

THE COURT: M. Sins, did you nention a place
nanmed Conroe?

THE WTNESS: Yes. I|I'msorry.

THE COURT: What is that?

r TALTY COURT REPORTERS, INC. 7656
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE WTNESS: Conroe is a town slightly north and
east of Houston. There's a -- a Cass | plant in that --
in that county. | forget which the county nanme is. But
Conroe, GCONROE It isacity in Texas. It is an
adj acent county to Houston, but slightly shorter haul than
going all the way to Houston.

THE COURT: Thank you.

BY MR M LTNER:

Q On page 44, | think M. English asked you to nane
everybody on the conmttees, and you did what you coul d.
And |'"mnot going to -- | won't try to fill in the gaps.
But | was hoping that you would be able to | et us know who
is going to deliver testinony on the -- on each of the
ar eas.

So for the first group -- well, let nme just --
let's go through each order.

For the Northeast, do you know who is going to be
presenting the testinony on that?

A. Ms. Ryll -- let ne -- let ne be sure and be
accurate. There will be at |east one what | would call
primary witness in each of these regions, and then there
wi |l be several regional -- | guess we could call them
support witnesses that will add sonme flavor or sone
addi ti onal reasoning behind how we cane up with the
various differentials. If you want to -- if -- the best
way to find out who it is, is sinply ook at the list of
exhi bits that have been provi ded.

But Ms. Ryll | believe will be the prinmary w tness
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for the Northeast.

Q Ckay. | have the list here. 1'll be frank, [|'ve
not read all 20 of themyet, but maybe that's -- the best
way is to go through this.

WIl M. Erba be -- or Dr. Erba be tal king about
any order in particular?

A. Cenerally the M deast.

Q M . Vandenheuvel will do California, | assune.

M . Hoeger?
A. Cenerally the Upper M dwest and sonewhat down into

the Central part of the country, and the Southeast and

Sout hwest .
Q He' I | be busy.
M. John?

A Supporting testinony for what | would call the
M ddl e Atlantic and the Eastern side of Order 5.
Q You woul d be one of the supporting w tnesses that
you nenti oned?
Yes.
Ckay. | hope | get the nanme right, Wernme?
\ér ne.
\ér ne.
Nor t heast .
THE COURT: | didn't get the name?
THE WTNESS: Werne, WE-R-ME. And it's
pronounced Wer ne.
BY MR M LTNER

> O >» O >

Q And Ms. Ryll who you nentioned earlier is spelled
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| believe?
| believe that's correct. Yes.

M. Covington will be tal king about Florida, I

CGeneral ly.

| assune it's M. Parks from MWPA will be

?

Yes.

But cher fromUDA. That's Arizona. That's easy.

M. Schilter will be 126 -- or 1247
Yes.

Ckay. M. Herting from DFA?

Parts of Order 7.

M. Kang from DFA?

O der 126.

M. Brinker from DFA?

M dwest. Upper M dwest.

M. Stout from DFA?

Whont

Stout, | believe?

Col or ado.

THE COURT: May | stop you there? M. Mltner,

keep going, but I have got a |lot of spellings I

So | have Ms. Ryll, R-Y-L-L.

We know Dr. Erba.

| think we know Vandenheuvel .

MR. MLTNER Yes, he's appeared in the hearing.
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THE
VR.

COURT: Hoeger?
M LTNER: M. Hoeger has appeared in the

hearing, and | believe it is HOE GER

THE
And
MR.

THE
And
And

THE

THE

THE

THE

THE

THE

MR.

THE

VR.
THE

COURT: ay. Good. Thank you.

M. John, J-O N?

MLTNER: J-O H N.

COURT: On, it's J-OHN  Ckay.

we al ready have the spelling of Werne.

t hen Covi ngton we know.

t he next one Parks?

M LTNER  Yes.

COURT: And the next one Butcher?

M LTNER:  Yes.

COURT: And then what was that --

MLTNER: Schilter, SSCHI-L-T-E-R

COURT: Al right. Ws the next one Herting?
MLTNER Herting, HE-RT-1-NG

COURT: kay. Was the next one Kang?

M LTNER: Kang, | believe. That's K-A-N G?
W TNESS: K- A-N-G Kang.

COURT: And who was Col orado?

MLTNER M. Stout.

COURT: Is that right? Spelled?

MLTNER S-T-OUT, | believe.

COURT: Thank you. And you may proceed with

what you were doi ng.

MR.
111

M LTNER: Thank you.
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BY MR M LTNER

Q Ckay. The next is M. @Gllagher who has appeared
in the hearing already, | believe. Wuld that be Oder 1
or --

A He -- | think he may have nmultiple comments, but
al so, Col orado.

Q M. Hranpto fromDFA, is that California?

A Yes.

Q And that's HI-RA-MOT-0O

M. Edm ston from Land O Lakes, who's appeared in

t he hearing?

A. Upper M dwest.

Q | believe there's a witness Heiskell,
HEI-SK-E --
A. That's a consultant regarding certain feed costs.
Q G eat.
MR MLTNER | think I'mcontractually obligated
to make us get out one of the | arge exhibits.
THE COURT: | appreciate your renorse.
MR MLTNER This is MG 30, and | don't have the
exhibit nunmber in front of nme. | didn't bring up ny paper
copy.

322? Thank you, M. English.
THE COURT: Yes. MG 30, Exhibit 322, thank you.
Does the w tness need one?
THE WTNESS: The w tness needs one.
BY MR M LTNER

Q Ckay. Because | am not | ooking off the paper copy
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but the Excel sheet, |I'mIlooking at Row 83, Yuma County,
Arizona.

A Yes.

Q So on Colum L, the average fromthe nodel is
$2. 15.

Do you see that?
A | do.
Q Now, as | understand it, that neans that the nodel

assunes that there is a $0.55 additional |ocation value in
Yuma County over the $1.60 base differential.
Do you agree with that?

A. Let's -- if you would ask that again. |I...

Q Sure. The nodel's result of $2.15 average, as |
understand Dr. N chol son's testinony, neans that there is
$0.55 in additional location value in Yuma County above
the $1.60 base differential.

Do you agree with that?

A, Yes. $2.15 exceeds $1.60 by $0.55, yes.
Q Aside fromthe arithnetic --

A Yes.

Q -- do you agree --

A Yes.

Q -- with that --

A Yes.

Q - - under st andi ng?

A Yes.

Q Ckay

(Court Reporter clarification.)
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THE WTNESS: | mght add, approximtely $0.55,
knowi ng that the -- that there's sone -- sone additional
play in the nodel other than that. But the nodel would
suggest $2.15, yes.

BY MR M LTNER

Q Ckay. Thank you

Now, the base differential that National M| k has
proposed is $2.207?

A The minimumdifferential we proposed is $2. 20,
yes.

Q And so the proposed differential for Yuma County
in Proposal 19 is $2.90, correct?

A. According to this sheet, yes.

Q So what accounts for the additional $0.15 between
$2. 20 plus $0.55?

A Agai n, these are questions you will need to ask
the regional witness to describe how they arrived --
arrived at $2.90. What | ocal circunstances they applied
to justify the recommendation of $2.90.

Q Ckay. Let's junp ahead then to --

THE COURT: And just so you keep ne straight,
$2. 907

THE W TNESS: $2. 90 per hundr edwei ght, yes.

BY MR M LTNER:

Q Let's junp ahead to Lubbock County, Texas,
Row 2642.

A Yes.

Q And if we go through the sane analysis, Colum L

TALTY COURT REPORTERS, INC.
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shows an average differential of $2.85, which would

reflect $1.25 above the $1.60 base zone in that nodel,

correct?
A. Just a minute. You are conparing $2.85 per
hundr edwei ght from Colum L, cell -- Row 2642, to $2.207

Q To $1. 60.
A. Ch, I"msorry.
Q That' s okay.
THE COURT: Ask again, if you wll, M. Mltner,
It took ne a little while to get to page 43 of ny hard
copy.
MR MLTNER O course.
BY MR M LTNER
Q In Colum L and Row 2642, the W sconsin nodel
shows an average differential of $2.85. |f you deduct
$1.60 for the base differential in the Wsconsin nodel,
you get $1.25, correct?
A Yes.
Q We understand that that represents the additiona

2023

| ocation value of mlk in Lubbock County, Texas, under the

W sconsi n nodel ?
A Yes.
Q Now, if | take that $1.25 in addition -- of

| ocation value and | add it to -- | add $2.20 to it, | get
$3. 45.

A "' msorry.

Q $1. 25 plus $2. 20.

A. | think you have doubl e counted sonething there.
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Q What did | double count?
A. Wait a mnute. GCkay. So what you are saying is,

okay, renmpove the 1.60 out of 2.80 -- I'msorry -- subtract
from $2. 85 a hundredwei ght, $1.60 --

Q Correct.

A -- nodel m ni num base differential --

Q Yes.

A -- leaving a location value of $1.25 per
hundr edwei ght versus that -- whatever area that base zone
is, the $1.60, wherever the $1.60 applies?

Q Yes.

A. And so now you are saying, okay, using that

| ocati on val ue of $1.25 per hundredwei ght, $1.25 per
hundr edwei ght, plus $2. 20 per hundredwei ght, you are
saying that that would yield $3.45 per hundredwei ght?

Q Correct.

A Yes.

Q Ckay. Now, the proposed differential for Lubbock
County, Texas, under Proposal 19 is $3, correct?

A Yes.

Q So what -- you worked on the Sout hwest penci
crew, correct?

A Yes.

Q What accounts for the $0.45 different?

A First off, we did not start with the $2.20 as we
have indicated. W started with the $1.60. The nodel
called for -- applied the $1.60. So the real difference

bet ween t he nodel and what we finally proposed was only
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$0. 15 hi gher.

Q What accounts for the $0.15?

A. The local -- the need to attract a | ocal supply,
price alignment with other plants in the area -- or not

need to attract |local supply. Actually in that case it's
nostly price alignment with the other plants around to
make sure that the price alignnment fromthe Panhandle to
Dal | as and Dall as to Houston or Panhandl e to Houston |ines
up correctly.

Q Was that sinply a matter of creating a sl ope
bet ween t hose points?

A. That price alignnent is -- does take into account
the need to have a sl ope between the Panhandl e and those
destination cities with the dass | plants.

Q Can you speak with any nore specificity about

t hose particular conpetitive issues or price alignnent

issues that -- that led to that $0.15 adjustnent in
Lubbock County?
A. W can do it now or we can do it when | do ny --

t he Sout heast/ Sout hwest total.

Q Well, if those issues are going to be addressed in
your other -- in your later statenent, we can wait.
A They will.

Q So let's flip back to Ada County, I|daho, which is
Row 519.

A Yes.

Q This was | believe the only county in the node

t hat showed $1.60 reflecting that there was no additi onal
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2023

| ocation value or mninmal additional |ocation value to
mlk in that county, correct?

A. | believe what the nodel suggests is the next
hundred pounds, no one would be willing to pay any nore
for the next hundred pounds than they paid for anything
before. So there still is value to the mlk there, it's
just there's no additional value. No one would desire to
demand any nore ml Kk there.

Q And do you accept the nodel's concl usion that

there's no denand for additional mlk there?

A. | think the nodel says if there is demand, they
will pay no nore for it. | don't know that that neans
there's no nore demand. It sinply says they won't be --

t hey have no desire to pay any nore to get any nore.

$2.20, 1'll use your term mninmumdifferential, if the
nodel suggests that there is essentially no additional
demand or mninmal value for the next hundred pounds of
mlk there, and the mininumdifferential is $2.20, what
accounts for the additional $0.25 between the mi ni mum
differential and the $2.55 proposed for Ada County?

A The regional commttee nust have determ ned there
was some -- sone other issues, perhaps distance to the
next plants, the mlk that draws -- was drawn out there,
price alignment. There's distance -- distance issues,
time on the road issues, if you have to go through a city
to the next place. Those kinds of things.

MR MLTNER Ckay. That's all | have. Thank

Q Okay. So when National MIk said -- established a

r TALTY COURT REPORTERS, INC.
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you, M. Sins.
THE COURT: M. Mltner, thank you. | always
appreciate the clarity of your questions.
MR. M LTNER  Thank you, Your Honor.
CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

l"d like to start ny exam nation by continuing a
di scussi on about the novenent of mlk in the Texas
Panhandl e to Houston and Dallas. Ckay?

A. Yes, sSir.

Q |"mactually fromeast of Houston, so it is a -- |
know all the nanmes. Went to Boy Scout canp in Conroe,
Texas.

So in any event, on page 15 of Exhibit 310, which
is your witten testinony -- if you could get that.

A. Page what agai n?

Q 15.

A. Yes, Sir.

Q You nmake the statenent there, I'mjust trying to
orient ourselves, quote: "By conparing the returns" --

A. Wi ch paragraph?

Q It's the first full paragraph -- well, actually I
guess it is the carryover paragraph, actually.

A Ckay.

Q Quote: "By conparing the returns after deducting

haul i ng costs for delivering mlk to hard product
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manuf acturing plants at the Cass IlIl and Cass |V prices
in Amarillo, Texas, versus delivering to pool distributing
plants in Dallas or Houston and collecting the O der
bl end, the choice becones abundantly clear: It is nore
advant ageous for farners to keep their mlk | ocal and
forego the order pool. Over the past four and a half
years, there has not been a single nonth where the m ni mum
bl end price as announced by Order 126 incentivized
delivering mlk to Dallas or Houston versus the Class II1
price. Texas Panhandl e producers have incurred
substantial net | osses when delivering mlk to these
cities," end quote. |'ll stop there.

And that's -- that's the point you have been
maki ng, correct?

A Yes.

Q And you have -- and if we | ook at your
Power Poi nts, HE 318, and turn to page 34, this is your
illustration of the point that we just got through
guoting, correct?

A Yes.

Q And you have two pages. Page 34 is Cass Il
mlk, and page 35 is Cass IV mlk, correct?

A Yes.

Q And you' ve decided to use June 2023 as your
exanpl e, correct?

A. Yes. But if -- the next -- the succeeding two
pages use the averages from January 2018 t hrough
June 2023.
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Q Ckay.

A. | readily admt that the recent nonth was a
sonewhat anomaly nonth in terns of class prices.

Q Vell, I'"mgoing to use June 2023 for ny
guestioning, at least at the nonent. So -- and | just
want to make sure we're all oriented the sane way.

So the mlk here is |located in Hereford, Texas,
correct?

A. Yes, theoretically.

Q Theoretically. Yes, this is a theoretical
exanpl e.

But nonet hel ess, one -- and it is 48 mles from
Hereford to Amarill o, correct?

A Yes.

Q And you' ve determ ned that the hauling cost is
$0. 41 a hundredweight to get fromHereford to Amarill o,

correct?
A. In this nonth, yes.
Q Yes. (Kay.
And the Class IIl price in that nonth was --
that's a real nunber -- $14.91, correct?
A Yes.

Q And so you have shown that a farmer located in

Heref ord woul d net $14.50 by hauling his or her mlk to

2023

Amarillo, at a cost of $0.41 of hauling costs, and getting

$14.91 selling to a Cass IIl handler, correct?
A Yes.

Q Al right. And then you conpare that to two ot her
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options. One is that farnmer hauls the mlk from Hereford
to Dallas, a distance of 407 mles, correct?

A Yes.

Q And that hauling cost would be $4.21, correct?

A Yes.

Q The statistical uniformprice at Dallas that nonth
was $17.25, correct?

A Yes.

Q And so you are saying that that producer that took
the mlk to Dallas would net $13.04, correct?

A Yes.

Q VWhich is $1.46 | ess than the net you have
cal cul ated had that farner instead took his or her mlk to
Amarillo, correct?

A Yes.

Q And that's why it's a negative $1.46, correct?

A Yes.

Q By the way, the Cass | differential in Dallas is
$3, correct?

A Yes, $3.

Q Ckay. The other option you look at is hauling the
mlk not fromHereford to Dallas, but rather from Hereford
to Houston, which is a |onger distance, 635 mles,
correct?

A Yes.

Q And that hauling cost you determ ned to be $6.57,
correct?

A Yes.

TALTY COURT REPORTERS, INC. 7671
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Q And the statistical uniformprice in Houston in
June 2023 was, in fact, $17.85, correct?

A Yes. $0.60 nore than Dall as.

Q And indicating that the Class | differential in
Houston is $3.60, correct?

A Correct.

Q And you have shown that the statistical uniform--
excuse me -- you have -- start that question again.

You have shown that that farner, by taking his or
her mlk to Houston to a Class | plant, netted $11. 28,
reflecting the $17.85 statistical uniformprice mnus the
$6. 57 hauling cost, correct?

A Yes.

Q And you are showi ng that that return to that
farmer, $3.22 less than he or she would have received had
she sinply taken his or her mlk to the Cass Ill plant in
Amarill o, correct?

A Yes.

Q Ckay.

MR. ROSENBAUM Now, |'d like to mark as an
exhibit the data provided by the Southwest order for that
nont h.

THE W TNESS: (kay.

MR- ROSENBAUM And |'Il ask this be marked as an
exhi bit.

THE COURT: Let's go off record while we handl e
t he paperwork. W're off record at 2:08.

(An off-the-record discussion took place.)
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THE COURT: Let's go back on record.
We're back on record at 2:08 p. m
Now, | believe the |ast nunber was to
M. Laners' 1A which was 330. Am| correct?
So this docunent will be 331. 331.
(Thereafter, Exhibit Nunmber 331 was marked
for identification.)
BY MR ROSENBAUM
Q Now, |'ve handed the wi tness a copy of Hearing
Exhibit 331, and | -- it's front and back and -- on one
page. And what |'minterested inis the information on
t he sheet that has the words "Sout hwest Marketing O der
Price Data, June 2023."
Do you have that side of it?
A Yes.
Q Ckay. And do you see that -- and I'musing this
just to provide sone additional information regarding this
sanme nmonth of June 2023, which is the nonth you chose as

your exanple nmonth, correct?

A | chose the nost recent one in the dataset, but
the -- again, the dataset includes 50-sone-odd nonths, |
t hi nk.
Q Al right. Wll, thankfully I'mnot going to go
t hrough 50 exanples. |I'mgoing to stick with June 2023.
And do you see, for exanple, that it lists the
Class Ill price as being $14.91? Do you see that?
A | do.
Q And that's the sane, as you used in your exanple,
TALTY COURT REPORTERS, INC. 7673
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whi ch appears on page 34 of page -- of Hearing
Exhi bit 318, correct?

A Yes.

Q And simlarly, you see that it shows the
statistical uniformprice of mlk at 3.5%butterfat in
Dal | as was $17. 25.

Do you see that?
A | do.
Q And that, once again, is the sane nunber that you

used in your exanple, correct?

you, is, in fact, for that nonth, what the producer mlk
utilization percentages were for Classes I, IIl, IlIl, and
IV in the order, correct?
A Yes.
Q And it shows, for exanple, that the d ass
mlk -- that pooled dass | mlk was 285, 594, 250 pounds?
Do you see that?
A | do.
Q And that represented 26.67% of total pooled mlk
Do you see that?
A Yes.
Q And Cass Il was 73,590, 254 pounds, representing
6. 87% of pool ed m k.

Do you see that?

A Yes.

Q Now, information that does not appear in your
exanple -- and I'mnot saying it should, |I'mjust saying
it doesn't -- that does appear in the docunent in front of

r TALTY COURT REPORTERS, INC.
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A Yes.

Q Class Il was 702, 600, 428 pounds, representing
65.61% correct?

A Yes.

Q Class IV was 9, 085,557 pounds, representing .85%

correct?
A Yes.
Q It is -- we'll get back to this in a mnute, but

essentially Cass IV had depool ed that nonth, correct?
A Yes.
Q And the total pooled mlk was
1, 070, 870, 489 pounds, correct?
A Yes.
MR. ROSENBAUM Ckay. |1'd like to mark the next
exhi bit.
THE COURT: Let's go off record while we do nore
paperwork. It is 2:12 p.m
(An off-the-record discussion took place.)
THE COURT: We're back on record at 2:13.
M. Rosenbaum
MR. ROSENBAUM  Your Honor, | would ask that the
docunent that | have distributed as well as given to Your
Honor and the witness, the top of which is entitled
"Conparison of Individual Producer vs. Pool ed Cooperative
Returns," be marked as Hearing Exhibit 332.
THE COURT: It shall be.
(Thereafter, Exhibit Nunmber 332 was narked

for identification.)
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BY MR ROSENBAUM

Q So this is a docunent that we have created to
anal yze your analysis a little further.

So, first of all, in the box at the top, do you
see that on the left-hand side we have for the nonth of
June 2023 indicated the statistical uniformprice for
Dal | as and for Houston -- which were already included in
your exhibit, correct?

A Yes.

Q We have included the Class IIl and IV price, which
was al ready included on page 34 of your Exhibit 318 with
respect to the Class IIl price of $14.91, and on page 35
of your Hearing Exhibit 318 with respect to the Cass IV
price being $18. 26.

Do you see that?

A | do.

Q And then on the right-hand side of the top box we
have copied the information that | read into the record a
mnute ago with respect to the total amount of pooled mlk
in Oder 126 during June 2023, as well as how nuch of that
fell into each of the four classes.

Do you see that?

A Yes.
Q So -- and we have indicated what percentage of
that was Class |, nanely 26.67%

Do you see that?
A | do.
Q Ckay. So the next box is basically -- which is
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call ed "Non-Pooled Amarillo Cass Ill Plant,” the -- it
has two colums in it, in addition to the sort of headi ng.
One is called "Single Producer” and one is called
"Cooperative. "

Do you see that?

A Yes.

Q And do you see that in that box we have sinply
replicated your analysis of the economcs of selling al
the mlk at the nearby Amarillo plant? Do you see that?

A Yes.

Q And such that you're netting $14.50.

Do you see that?

A Yes.

Q And then in the right-hand nost colum, we have
t he exact sanme nunbers, but we have it under the heading
"Cooperative."

Do you see that?

A Yes.

Q And that indication is that if you, in fact -- the
supplier here was not a single producer but a cooperative,
i f nonetheless, they, in that nonth, delivered the mlk to
a non-pool plant in Amarillo, the economcs for them would
be the sanme, correct? They would net $14.50, right?

A Yes.

Q Ckay. Now let's go on to the Dallas C ass
plant. Now, on the -- we have two columms, once again,
one called "Sinple Producer” (sic) and one called

" Cooperative. "

TALTY COURT REPORTERS, INC. 7677
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Do you see that?

A. |"msorry. You mght say that again?

Q Yes. So we're -- start -- let me start again.

A. Did you say "sinple producer” or "single"?

Q If | said sinple, | said it wong, and
appreciate the correction. Let ne just start -- take a

step back, start ny whole line of question again.
We have a box called "Dallas Class | Plant."
Do you see that?
A Yes.
Q And we have a -- two columms thereafter, one
called "Single Producer" and one called "Cooperative."
Do you see that?
A Yes.

Q So -- and under "Single Producer,” we have now
sinply replicated your analysis of the economcs if that
producer, instead of delivering all of his or her mlk to
the Amarillo plant, instead is delivering all of his or
her plant to the Dallas Class | plant.

Do you see that?

A You better go through that again.

Q Sure. In your Exhibit 318 on page 34, you had an
anal ysis of what the economcs were if that producer
shipped its mlk to a Class | plant in Dallas as opposed
to having shipped its mlk to Amarillo, correct?

A Yes.

Q And what you showed was that producer would, after

payi ng for hauling costs, net $13.04, correct?

2023
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A.
Q

Yes.

And that the -- when you conpared that $13. 04 net

to the $14.50 net it would have gotten had it delivered

its mlk to Amarillo, it would have gotten $1.46 | ess by

going to Dallas, correct?

A Yes.
Q That's your analysis. Ckay.
So now let's go to the right-hand col um under
"Cooperative.” And now this is our analysis, but I'm

going to see whether you agree that I'mright.

So nowit's a cooperative wwth a lot of mlKk.
THE COURT: Wth a what?
MR. ROSENBAUM "A lot of mlk."

BY MR. ROSENBAUM

Q

And it can ship sone of it to Dallas and sone of

it to Amarillo if it so chooses, correct?

A
Q

Yes.

So let's assunme that it ships 26.67%of its mlk

to Dallas. Ckay?

A
Q

Yes.

Now, that is, in fact, exactly what the O ass |

share was of pooled mlk in that nonth.

A.
Q

Do you see that?
| do.
So with respect to that 26.67%of its mlk, it's

going to have to pay $4.21 to ship it, correct?

A.
Q

Yes.

It is -- the uniformprice in Dallas is $17.25 as

TALTY COURT REPORTERS, INC.
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you have cal culated. And so the net anount it gets for
delivering that nmlk to Dallas is $13.04, correct?

A. Ckay.

Q Which is exactly the sane as you had cal cul at ed
for the econom cs of shipping to Dallas, correct?

A Yes.

Q Ckay. But it's going to ship -- now we're going
to the next box, which is called "Share of Pool ed
Manufacturing Mk Delivered to Amarillo.” So let's
assune that that cooperative is shipping the remainder of
its mlk, nanely the 73.33%of its mlk, to Amarill o.

Ckay?
A. Ckay.
Q And it's going to cost $0.41 to do so, correct?
A Yes.

Q Ckay. But having shipped 26.67%of its mlk to
Dallas, it gets to pool all of its mlk, right? Al 100%

of its mlk is noweligible to be pool ed.

A. Well, | can't say that absolutely.

Q Well, but --

A But --

Q -- we know in that nonth that 26.67% of m |k was

pooled as Cass | mlk, and we know that 702 mllion
pounds of Class Ill mlk qualified for pooling, correct?
A. If we -- if under the presunption that you have
made, that this cooperative's Class | utilization is
identical to the order Class | utilization, yes.
Q Ckay.

2023
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A. A -- a strong presunption. But go ahead.

Q Ckay. And so as a result of that, it is -- that
co-op is no longer receiving a nere $14.91 for its mlk
shipped to Amarillo, which was the Cass Il price,
rather, it will receive $16.65 for all of that mlKk
because that is the statistical uniformprice in Amarillo.

A $16.65 on the 73%®
Yes.

Ckay.
Do you agree with that? That's how it works?
Yes.

That is howit works?

> O > O > O

Yes.

Q Al right. So nowlet's figure out what the true
econom cs are here. W have got a wei ghted average
haul i ng cost of $1.42.

Let me tell you how | got there. You take the
26.67% of your mlk that went to Amarillo -- start -- et
me start that again. | nessed that up. Start it again.

The wei ght ed average hauling cost is shown as
$1.42. That is 26.67%tinmes $4.21, which is the cost it
took you to get 26.67% of your mlk to Dallas, plus 73.33%
times 0.41. That's the cost of getting 73.33% of your
mlk to Amarillo. Those two cone to $1.42. |I'mgoing to
ask you to accept that nunber for present purposes.
Anybody who wants to can check it, sinple nmath.

So now we get to the wei ghted average statistica
uni formprice, which we showis $16.81. That is 26.67%
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times the $17.25 for delivering the mlk to Dall as,
because that's the statistical uniformprice there, plus
73.33%tinmes the $16.65 that you get for the mlk
delivered to Amarillo. Those two conme to $16.81. And
when you subtract the $1.41 hauling cost fromthe 16. 81,
you get a net of $15. 39.
Do you see that?
A Yes.
Q You have earned $0.89 nore than you woul d have
ear ned, per hundredwei ght, by doing what | have just
described and fulfilling the needs of the Class | mlk in

Dal | as, as conpared to what you woul d have gotten had you

sold that mlk in Amarillo at Class IIl, right?
A. | don't know | agree with that.
THE COURT: So take a mnute. Let him-- he's
doi ng nunbers. Let himdo that.

2023

THE WTNESS: You will have to take me through how

you get to the 16.81 on wei ghted average statisti cal
uni form pri ce.
BY MR ROSENBAUM

Q It is --

A Is that 73% at 16 --

Q It's 73.33 -- start that again.
A O $16.65 --

Q Yes.

A

-- 27-roughly percent on --
Q The Judge is going to get upset at us because

we' re giving nunbers wi thout explaining what they nean.
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It is 73.33%tines $16.65, plus 26.67%tines $17. 25.

A. Ckay.

Q | nean, to sinplify what's going on here, by
shipping mlk to a Cass | handler --

A Uh- huh.

Q -- you have qualified for a share of the
uniform-- statistical uniformprice for 100% of your
mlk?

A. | think that that's an inproper conparison. |If

you are going to do that conparison, then you need to
conpare the blend price on the single producer at Amarillo
versus what they have to pay to get to Dallas. There's a
$0. 60 difference between the blend price at Amarillo. So
if you are going to conpare apples to apples, you have to
have the blend price revenue for the single producer at
Amarill o and conpare that to what they get once they get
to Dall as.

Q Sir, your conparison on page 34 was between
selling 100% of your mlk for Cass IIl versus instead
shi ppi ng your m |k to Houston.

A Right. It gets worse, the conparison is worse, if
you use the blend price at Amarill o because you only get
$0.60 to go fromAmarillo to Dallas. You only get $1.20
when you use the blend to go to Houston. So the
conpari son | ooks worse when you do it at bl ends because
you've got a -- you've got a 400-m |l e haul and the
difference in the blends is only $0.60.

Q You have earned 89 extra cents, Sir

TALTY COURT REPORTERS, INC. 7683
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A. | amtelling you that this is not a valid

conpari son. Wen you use the single producer here, you

need to back up and do that one by -- at blend, not
Class Ill. | made this as attractive as possible in this
conpari son, that you look at the Class IIl price or the

Class IV price at Amarillo rather than the blend. This is
t he best case scenario | provided.

Q You did nothing to provide for the ability to send
nost of your mlk to Amarillo, but enough mlk to a
Cass | mlk plant so that your mlk in Amarillo woul d
qualify to be paid $16.65 rather than $14.91. That's what
you have | ost.

A. | amsinply saying, if you are going to do that on
one side, conpare blends, you got to do it on both sides.

Q | have done it for you on the cooperative side --

A Well, sir, I'"'msaying that you haven't done it on
t he single producer side.

Q Wel |, because single producers aren't the ones
shipping mlk to begin with. How many single producers
are shipping mlk to Houston for a Class | plant? It is
zero.

A | don't know that that nunmber is zero. And | can
say for sure that -- that there are single producers who
ship their mlk fromthe Panhandl e to Dall as.

Q What percentage of Class | mlk comes fromsingle
producers that ship fromthe Panhandl e to Houston or
Dallas for --

A. | don't know --
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Q -- Class | mlk?

A. -- what percentage it is, but people are making
this econom c decision. That's the inportant question.

Q | nmean, you are the one who is doing -- | nean,
this is very famliar. You are the one who is doing the
shipping. You are Lone Star, right? You are the supply
pl ant that nonth?

A Yes.

Q One of the two supply plants that nonth?

A Pr obabl y.

Q Ckay. | nean, the only reason you can be a supply
plant is if you were supplying Cass | mlk to Dallas or
Houston or Austin or sonewhere |ike that, right?

A. Yes, there's an obvious Class | requirenent to
qualify a supply plant.

Q And there were two of you.

You were one of the two in that nonth, correct?

A. | don't -- | mean, let ne | ook.

Yes.

Q Ckay. Now, isn't it true that notw t hstandi ng
what you say on page 15 of Hearing Exhibit 310, in fact,
the m ni num bl end price announced by Order 126 does
incentivize delivering mlk to Dallas and Houston versus
the Class IIIl price?

A Not enough incentive. It is higher, agreed. The
blend price in Dallas is higher than the Cass Ill price
in Amarillo, or anywhere else for that matter, anywhere

el se on earth. O at |east anywhere else in the United
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States --

Q And when you net it all out --

THE COURT: | don't think he had quite finished.
MR, ROSENBAUM |'m sorry.
BY MR ROSENBAUM

Q | thought you were finished. |f not, please, go
ahead.

A |"msinply saying, that if you ook at it froma
producer standpoint, ny cal cul ations here are
straightforward, conparing to Cass IlIl and Class |V at
Amarillo. Also, we did -- we took out the anonaly nonths

by using in the next two pages the average of several --
of nore than four years of data.
But from a producer standpoint, if they can get
the blend in Amarillo, which is you are sayi ng what
they -- you know, when you pool it, you can. That's true.
But the incentive to mlk out of the Panhandle to
Dallas is only $0.60 conpared -- when you conpare the
bl ends, and it is a $4 haul -- or over a $4 per
hundr edwei ght haul. |'msorry, but when you pay $4 and
net 60 nore cents, yes, there is an incentive to nove it,
but it's an insufficient incentive.

Q Ckay. To be clear, under this calculation, the
incentive to nove 26.67% of your milk to Dallas is $0.89
per hundredwei ght. That's how nuch better off you are
W th respect to 100% of your mlk, not just the mlk you
sent to Dallas, 100% of your mlk. That's how nuch better

off you are than if you had sent all your mlk to a -- to
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a plant that sinply paid you the Class IIl price in
Amarillo, correct?

A. Yes. But if you are going to do that, then you've
got to conpare the bl ends.

Q Ckay. Well, Houston, as you can see, it's a -- is
the last box. And, now, |'mnot going to take you through
all the calculations. They are identical.

Houston is farther away, correct?

A Yes.

Q The Class | price is higher, so the blend price
Is -- the statistical uniformprice is higher in Houston,
correct?

A By $0.60 nore than Dallas, $1.20 per hundredwei ght
nore than Amarillo.

Q And doi ng the exact sanme math, if you are choosing
as a cooperative, should | be shipping ny mlk 48 mles to
an Amarillo plant that's not pool ed, or shipping enough of

my mlk to Houston to a Cass | plant so | can pool ny

mlk, inthe end, I will net an extra $0.42, correct?
A. Well, | haven't worked through the math. On the
presunption that your math is correct, | still point out

that these are not fair conparisons.

And | also would note that that certain 89% --
$0. 89 per hundr edwei ght or $0.42 per hundredwei ght
certainly is not enough to pay for the bal ancing of that
Class | plant in Dallas or Houston. Even for sake of
argunent, if the -- if the price gainis that, it's chewed

up by the bal ancing on those plants in Dallas and Houst on.
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Q All right. But let's -- let's -- | don't know if
we want to take a -- have we been going | ong enough to
take a break or --

THE COURT: Now is good, yes. So help ne
remenber, M. Rosenbaum when we get to the right point to
admt these exhibits, if you want them adm tt ed.

But right now, let's take a ten-m nute break.

Pl ease be back and ready to go at 2:45. W go off record
at 2:35 p.m

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 2:45. And all we need is
a witness, and then, M. Rosenbaum you may proceed.

MR HLL: So while we're waiting for a wtness --
Your Honor, | was going to say -- if you don't want ne to
do this now, that's fine -- but | was going to say, we do
have copies of M. MAfee's testinony, and | was going to
ask if we could go ahead and adnmt theminto evidence, if
you are ready to do so.

THE COURT: | think that's a good thing to do
ri ght now

And so |I'm 1l ooking at what is marked as
Exhibit 327. It is the testinony of Mark MAf ee.

And are there any objections to that docunent
being admtted into evidence?

There are none. So Exhibit 327 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 327 was received
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i nto evidence.)

THE COURT: |'m now | ooking at Exhibit 328, which
is the slides, and that's what | believe we spent the
maj ority of our time |ooking at during M. MAfee's
testi nony.

s there any objection to the adm ssion into
evi dence of Exhibit 328?

There is none. Exhibit 328 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 328 was received

i nto evidence.)

THE COURT: Thank you for that, M. HII.

And now, M. Rosenbaum you may proceed.

BY MR ROSENBAUM

Q M. Sinms, if you would turn to the next page of
Heari ng Exhibit 318, which was your Power Poi nt
presentation, so that we're now on page 35. This is the
page where you nmake simlar analysis with respect to the
choi ce of shipping fromHereford to Amarill o versus
Hereford to Houston or Dallas, but this tinme, you are
addressing a situation in which the Amarillo plant is a
Cass IV plant, correct?

A Yes.

Q Al right.

MR. ROSENBAUM  Your Honor, | would like to mark
t he exhibit.

THE COURT: Yes. This will be Exhibit 333, and we
will go off record while this is distributed.
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(An off-the-record discussion took place.)

(Thereafter, Exhibit Nunmber 333 was narked

for identification.)

THE COURT: Let's go back on record.

W' re back on record at 2:49.

M. Rosenbaum
BY MR ROSENBAUM

Q So I''m now showi ng you the docunent that we have
created, Hearing Exhibit 333. It is the sanme kind of
anal ysis as 332, except that 333 relates to Cass IV, mlk
whereas 332 related to Cass IlIl mlk, and the title so
i ndi cates the difference.

So the first box is identical to the first box on
Hearing Exhibit 332. That's just a recitation of mlk
pool ed by class, by total, as well as all of the
statistical uniformprices for Dallas and Houston as well
as the Cass IlIl and IV price, in Order 126.

The box "Non-Pooled Amarillo Cass IV Plant” is
now a repetition, so to speak, of the analysis you did on
page 35 of Hearing Exhibit 318. W are now using the
Class IV price of $18.26 in place of the Cass Ill price
of $14.91, so that the net return to sonmeone shi pping
their mlk to Amarillo is $17. 85.

Do you see that?

A Sorry?

Q The net return of soneone shipping their mlk to
Amarillo is $17.85?

A Yes.
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Q And that's your nunber as well, correct?

A Yes.

Q Al right. And then in the third box called
"Dallas Class | Plant," we are -- on the left-hand col um,

the one called "Single Producer,” once again, sinply
replicating your analysis that shows that the net to
soneone shipping mlk to Dallas would receive $13.04 as
you previously cal cul ated, and the | oss for doing so as
conpared to supplying the Amarillo plant is $4.81 per
hundr edwei ght, correct?

A Yes.

Q Once again, that's sinply a replication of your
own anal ysis, correct?

A. Appears to be, yes.

Q And then on the right-hand side under
"Cooperative," we have done the exact sane anal ysis that
we did in the correspondi ng box in Hearing Exhibit 332,
except this tine we are substituting the -- as the very
last item the gain or |oss, based not upon what the
Class Ill price at Amarillo was, which is what we had been
using in Hearing Exhibit 332, but rather based upon the
$17.85 value of dass IV mlk in Amarillo that nonth.

Do you see that?

A Yes.

Q So in other words, there are about ten entries in
a row that are identical between Hearing Exhibit 333 and
332. That's the one that's cal cul ati ng doing one versus
t he ot her.
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But the difference is that we're now using the
Class IV price, and with the result that if you were to
ship to Dallas, to the Cass | plant, you would net | ose
$2. 46, having shipped 73.33% of your nmilk to Amarillo and
26.67%to Dallas, correct?

A. Well, that's what your cal cul ati on shows.

Q Ckay. And simlarly, for Houston, once again, all
t he nunbers under "Single Producer" are the sane as in
your cal cul ation, correct?

A Appear to be.

Q And under "Cooperative," all of the cal cul ations
in the "Houston Class | Plant" box are identical to the
calculations in the "Houston Class | Plant" box for
Heari ng Exhibit 332, except that now we're conparing the
$14. 92 that you net against the $17.85 you woul d have
netted had you sold it all to Class IV

Do you see that?

A | do.

Q And - -

A Just a nonent --

Q Ckay.

A -- pl ease.

Q Sur e.

A. |"mgoing to point out a problemw th your
exhi bi ts.

Q Ckay.

A. Although it -- it may or may not change the
calculation. In the "Houston Cass | Plant" box, the
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fourth -- what you have described as the fourth box, in

each of these two?

Q Yes.
A. You have listed the mles fromHereford to Houston
as 407. | don't believe that's correct.

Q Ah. Okay. You are obviously right about that.
So. ..

A. | will go ahead and say, it |ooks |like you did
replicate nmy haul costs, so..

Q Ckay. So let's -- | -- you are quite right, and
let's make sure the correction -- in ternms of our actual
cal cul ation of the hauling costs to Houston, we did use
t he correct nunber of $6.57, in both Hearing Exhibit 332
and 333, correct?

A Yes.

Q However, in the first |ine under "Houston C ass
Plant,"” where it says "MIles Hereford to Houston," in both
Heari ng Exhibit 332 and 333, we mstakenly put in
407 mles, correct?

A Yes.

MR. ROSENBAUM  So, Your Honor, | would ask that
Heari ng Exhibit 332 and 333 both be corrected so that in
the "Houston Class | Plant” box where it says "Ml es
Hereford to Houston," the nunber "407" is replaced with
"635," in both under the "Single Producer” and under
"Cooperative."

THE COURT: Yes, we'll do that right now [|I'm
| ooking at Exhibit 332. W're going to change two
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nunbers. They are in the bottombox. W're going to find
"407" mles. W're going to strike "407" and insert
"635," 635 mles, twice, once under "Single Producer” and
once under "Cooperative."

We're doing the sane thing on Exhibit 333. W're
changing the mles. W're striking "407" and witing in
"635," 635 mles, both under "Single Producer” and under
" Cooperative. "

BY MR ROSENBAUM

Q And just to confirm vyour calculation of the
haul ing costs from Hereford to Houston on page 35 was
correctly based upon 635 mles, and that cane to a total
cost of $6.57, correct?

A Yes.

Q And in our Exhibit 632 and -- start that question
agai n.

In our Exhibits 332 and 333, we had used the
correct hauling cost of $6.57 in both cases, correct?

A Yes.

Q Ckay. So back to Hearing Exhibit 333.

Qoviously, this is not an attractive choice to
ship Cass -- to ship dass | mlk to Houston or Dall as
i nstead of shipping to a Class IV plant, correct?

A. That's -- yeah, | -- again, I'"'mnot quite sure
agree with your nethodol ogy. But the red nunerals there
suggest certainly that this is not an attractive choi ce.

Q And of course in the real world, in fact, what

happened was, everybody who coul d depool, did depool, with
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respect to Cass IVmlk this nonth, correct?

A. Appeared to be, yes.

Q For exanple, in June 2023, there is seven -- over
702 mllion pounds of Class IlIl mlk, but only 9 mllion
pounds of Class IV mlk, correct?

A Yes.

Q And by conmparison, if | pull up the January 2021
report that USDA puts out for the Southwest order, in that
nont h, they showed there were 555, 609, 231 pounds of

Class IV mlk pooled on that order that nonth.

That -- that wouldn't surprise you, | take it?
A. Probabl y not.
Q Ckay.
A But what was the Class 1117
Q In that particular nonth, Cass Il was

26, 186, 549 pounds.
So is it fair to say that in January 2021, it was
Class IV mlk that got pooled and Class IIl mlk that

| argely was depool ed, correct?

A Yes.
Q So in the real world, an exanple |ike Hearing
Exhibit 333, no one's going to -- no one's going to take

Class IVmIlk and pool it in a Cass | plant when they can
get $18.26 for it by depooling, correct?

A |"msorry. | don't understand the concept of
delivering Class IVmlk to a Cass | plant.

Q Ckay. No one is going to pool their Class |V

mlk -- start that again.
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No one is going to pool the majority of their
Cass IV mlk and send sone -- the rest of it to Cass |
mlk facilities in order to be able to pool the whole
thing, right?

A Well, sir, you are presumng that -- which | -- if
you -- you are the one that nentioned "in the real world"?
In the real world, you serve your Class |, sir, and then

you deci de how to pool after that.

Q In the real world, what happened in June 2023 is
peopl e pooled their Cass Il mlk, and that's how t hey
qualified -- strike that.

In the real world, people shipped mlk to Houston
and Dallas for Class | purposes and pool ed the rest of
their mlk as Cass IIl, correct?

A. Up to whatever |imt they were able to pool.

Ch, and just a matter of context on these two, the
di version privilege does not just extend to cooperatives.
It also -- they are also -- you can -- a handler can al so
pool a single non-nenber.

Q All right. So -- okay. And what |'m about to say
is not intended to be a criticism |'mjust stating the
reality. Wen confronted with a Cass |V price of $18. 26,
everybody depooled fromCass |V, and they got the $18. 26
price or whatever -- assumng that was reflective of the
mar ket val ue, and they pooled -- they pooled Cass Il
m | k and shi pped enough mlk to Class | facilities to
qualify for pooling that Cass Il mlk, and as a result

they got the statistical uniformprice for both the
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Class | mlk and the Cass IIl mlk, correct?

A. Yes. That's the sane -- again, that diversion
privilege al so extends to non-nmenbers. And one of the
reasons we -- we used as many nonths in this analysis as
we did is to take out those anomaly nonths where, you

know, those prices were particularly -- there's a

particul ar difference between the Cass IIl and Cass IV

price. And the next two pages in that exhibit use those

average prices, which provide a broader picture of that
i ncentive or disincentive to ship mlKk.

Q And do you know whether, in fact, when Cass II
and |V are simlar to each other, both of them becone
attractive to pool Cass | mlKk?

A. Sir, you are -- you're looking at it backwards.

2023

There's -- it's not -- you don't -- that's not the way the

world works. You -- you -- in order to -- to qualify
manuf acturing mlk, you have to deliver to the Cass |
So. ..

Q Ri ght.

A And | would point out that for Order 126, this 26%

Class | utilization is pretty close to the average,

whet her there is depooling or not. It is just which class

gets pool ed.

Q Ri ght. And obviously, by pooling, you benefit
fromthe fact that the Cass | mlk has a m ni num
regul ated price $3 higher in Dallas and $3.60 higher in
Houston, right?

A. Versus the class price? Wll, if you conpare
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blends, it is only $0. 60 between the Panhandl e and Dal | as

and the Panhandl e and Houston is $1.20 per hundredwei ght.
Q Yes. But it is a question of what -- you can

cover the cost of getting mlk to Houston and Dall as

because you're only sending so nuch of your mlk there,

but all of your mlk will now qualify for the uniform
price?
A No.

Q That's what happened in the -- that's what
happened - -

A. No, sir, you said "all" of the mlk. You can only
divert up tothe limt. And so | believe that there is
mlk which exists in that region, which is not -- would

not neet the producer mlk definition because it exceeds

the limts required in the order. So "all" is not
correct.

Q Ckay. | stand corrected. And there may well be
nore mlk than that in that area of the world. | think

probably there is.

But, nonet hel ess, we do know that a billion pounds
of mlk were pooled -- start that question again.

We do know that 1,720,870,489 pounds of mlk were
pool ed on Order 126 in June 2023 as a result of
285,594, 250 pounds of m | k being supplied for O ass |
pur poses, correct?

A |"msorry. That -- nunber one, that's also an
i ncorrect presunption. That's the anmount of Cass | mlKk

on the pool. The anobunt actually delivered to pool
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distributing plants would be -- woul d exceed that nunber
since no Class -- no pool distributing plant is ever 100%
G ass |I.

Q | stand corrected. Let ne be nore precise in ny
guesti on.

285,594, 250 pounds of Cass | mlk was pool ed on
the order in June 2023, and 1,070,870, 489 pounds were

pool ed and received the applicable statistical uniform

price --
A At | ocation.
Q -- is that correct?
A. At | ocati on.
Q At location. |Is that correct?
A. Yes. That would be the proper interpretation.

Q So with respect to the big printouts, Hearing
Exhi bits 300 and 301 --

A. Ch, | was hoping for this.

Q | know you were. And | --

A. |"msorry, but I'mgoing to need a coupl e of
copi es back. They wal k over here, and then they wal k
away.

Q So ny question is: Are you the person who created

t hese docunents in the first instance?

A. | beg your -- which docunent?
Q Heari ng Exhibit 300 and 3017
A No.
Q You haven't -- can you -- if that's true, why
is -- does your nane appear as the author of these
TALTY COURT REPORTERS, INC. 7699
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docunents in their electronic --

A | didn't know that it did. | -- 1 don't recal
seeing these. They -- okay. Let's answer that question
| ogi cal ly.

When you create a docunent, it carries the first
person that ever touched it as the -- as the author. And
t hen anything that happens after that, it retains that
first. These could have been built on a spreadsheet that
| had from several, several, several iterations previous,
and it would still carry ny nane. But | did not actually
create this docunent as it sits today.

Q Did you create the -- and | -- | appreciate that
expl anation, which | believe to be fully accurate in terns
of how Excel tracks things once they are created.

But did you -- do you recall what the first
version of this docunent |ooked Iike, which you apparently
did create?

A. | don't recall. But if it did, it probably
st opped wi th sonething around Col um L.

THE COURT: Col um whi ch?

THE WTNESS: Colum L, L as in lion

O perhaps M | know !l did -- | don't recall ever

putting together a spreadsheet that had the order nunbers

in there. But they -- this could have been copied from
ot her spreadsheets well, well long ago. So that is all
can say, isinthis -- inits formhere, | did not create

this docunent as it sits here.
BY MR. ROSENBAUM
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Q Al right. And you were asked a question by
M. English about the reasons for the changes in a couple
of entries for counties in Arizona --

A Yes.

Q -- between Colum O which is "Proposed Cass I,"
and Colum S, "New Proposal."

Do you recall that?

A Yes.
Q "' mnot asking you to | ook at those particul ar
counties again. |'mjust asking the question, you did not

know t he answer to why that changed had been nmade. Can
you identify who is the nost |ikely person who woul d know
t he answer?

A. | woul d say that someone on the Western regional
Class | surface coomittee. There nay be nore than one who
col l aborated on that. But soneone on that -- on that
comrittee woul d be capabl e of answering that question
speci fically.

Q Al right. Let's switch to another topic.

THE COURT: | would like the record copy to be
retrieved fromthe witness. | just don't want to | ose
track of these two.

THE WTNESS:. Your Honor, there's not going to be
any print left on these pages.

BY MR ROSENBAUM

Q Could we go back to Hearing Exhibit 318, which is
your Power Poi nt presentation.

A Yes.
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Q And to page 25 where you tal k about incidents of

Class | price inversions.
Do you see that?

A | do.

Q Now -- and | ooking specifically at page 26 again.
You have data there for Cass IIl in the two boxes to the
left, dass -- | nmeant to say -- did | say Cass I1?

A No, you did not.

Q Then 1"l start again.

On page 26, you have information relating to
Class Il in the |eft-nmost boxes, and Cass Ill in the
m ddl e boxes, and Cass IV in the right-hand boxes,
correct?

A Yes.

Q And for each of those you then have bar charts
that reflect a mninumdifferential of $1.60, a m ninum
differential of 2.20, and a mnimumdi fferential of zero,
correct?

A Yes.

Q And the percentages reflect how nmany tines during
t hat 282-nonth period the Cass Il price was higher than
the Class | price in the first box, the Cass IIIl price
was hi gher than the Class | price in the second box, and
then how many tinmes the Class |V price was higher than the
Class | price in the third box, correct?

A Right. And that's the Cass | price, which would
have been effective at those three differential rates.

Q And we all know the nover did not -- has changed
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over tinme, and you used whatever nover was actually in the

effect at the tinme?

A. Yes. | did not nmake any presunptions about
changi ng the nover. \Watever was announced is what |
used.

Q Ckay. Now, just working backwards a bit, what

is -- what was your reason for including an anal ysis based

upon the mninmumdifferential being zero?

A. Proposal Nunber 20.

Q And is that the sole reason?

A. That's certainly enough reason for ne, yes.

Q "' mjust asking whether it addresses any ot her
i ssues than that proposal.

A. No. There would be sone large slice of the

country who woul d have an effective zero differential.

ot her words, the nover and the Cass | price wuld be the

sane under that proposal at a zero differential, so we
felt it was appropriate to conpare that al so.

Q Ckay. And in putting these charts together --
let's just start with the Cass Il one since that's the
one on the left.

| take it you started by sinply | ooking at what
t he announced Class Il price was, correct?

A. Yes. Sinply conpared the nover and to the
Cass -- the final announced Class Il price and then --
whi ch woul d be, of course, the Class | price at a zero
zone; and then the nover plus $1.60, which would be the

Class | price at $1.60 zone; and the nover price plus
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2.20, which would be the mnimumC ass | price that --

that we are providing in Proposal 19.

Q Ckay. And but -- is there anywhere -- is there
anywhere where the Class | differential actually is $1.60?

A | believe there is.

Q | s there anywhere where there is a Cass | plant
where the Class | differential is $1.607?

A. That, | don't know.

Q | nmean, because you are conparing a -- the rea
Cass Il, Cass Ill, and Cass IV prices to a hypotheti cal

Class | price based upon $1.60 differential, correct?

A. Yes. But on Federal Order price announcenents,
there certainly are zones where the Class | price is the
nover plus $1.60. As to whether or not there are Cass |
plants there, | don't know. But at those zones, with the
current $1.60, you certainly would have a Class | price
i nversion at that zone, whether there's a Cass | price
there -- excuse nme -- whether there's a Class | plant
t here or not.

Q But in terns if you wanted to | ook at, you know,
how many dol lars would actually be contributed by the

Class | sales in that order, you wouldn't use $1.60, would

you?
A. No, sir. But | certainly can say that there seens
to be a lot of plants in one -- as to whether or not

there's any Class | plants in $1.60 zones, that's not part
of the world | work in, so | can't say for sure. But

there certainly are Cass | plants in zones of, say, $1.70
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or $1.80. So those nunbers in that first colum would be
very, very close for those plants. So certainly there are
Class | plants whose Class | differential is near or just
slightly above $1.60, who certainly would be inpacted by
t hi s question.

Q But in the end -- and nmaybe | confused things by
tal ki ng about particular plants. 1In the end, isn't the
nunber that really counts the market average C ass |
differential for determ ning whether or not there is a

price inversion or not?

A. The mar ket average differential?
Q Yes.
A. | don't agree with that at all. Every plant has

its owmmn Class | differential, and every plant needs to --
we have to -- would eval uate whether there -- and whet her
there's pooling. And the truth is that this question is
as much about the | ocation adjustnment at manufacturing
plants and their ability to depool when these

ci rcunstances occur. |It's |less about Class | plants.
It's nore about manufacturing plants. It is -- in fact,

it's entirely about manufacturing plants.

Q Well, | understand that. But you -- you appear to
think that the relationship between the Class Il price and
the Class | price in terns of whether the Class Il price

is higher than the Cass | price, you know, that that's a
rel evant inquiry. That's why you prepared this docunent,
right?

A. Certainly it is arelative -- a relevant inquiry.
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Q And - -

A. Det ermi nes whether that plant is going to want to
pool or not.

Q And when | use the term "nmarket average C ass
differential,” | probably should have been nore explicit.
But | neant the market average Class | differential in
each order. Isn't that what's going to be the rel evant
consideration for the inquiry you are maki ng here?

A No.

Q Way not ?

A. Because when -- the issue here is pooling
deci sions, and the decision to pool or depool. So the
relationship of a plant's differential, whether it's a
manufacturing plant for Cass Il, Cass IlIl, or Class 1V,
t heir question on whether they pool will depend on how
they relate to the plant -- the dass | or the blend
price.

Q Let me hand out a copy of Hearing Exhibit 46.
This is all already in the record, but this is a docunent
t hat was prepared by USDA, | believe at the request of
National M|k Producers Federation. But in any event, it,
for this particular nonth, May 2022, included information
regardi ng what USDA terns the "Market Average C ass |
Differential.”

Do you see that?
A | do.
Q And it shows an actual, it shows what it would be

under National MIk's proposal, and what the difference
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I S.
Do you see that?
A. In the colums -- the eighth colum fromthe |eft,
“Actual ," "Under NMPF Proposal," "D fference," under

"Mar ket Average Class | Differential"?

Q Yes. It would be the eighth, ninth, and tenth

col umes.
A. Yes, | see those.
Q Ckay. So no order had a -- a market average

Class | differential of $1.60, correct?
A Correct.
Q And the wei ghted average of all orders is a
Cass | differential of $2.62.
Do you see that?
A | do.
Q So if you could just pull out Hearing Exhibit 311

pl ease.
A. Ckay.
Q Wiich is --
A. | have got it.
Q -- your docunent.

And | believe you testified already that this is
t he docunent that underlies the tables on page 26 of
Heari ng Exhibit 318, correct?
A. The bar graphs for pages 26 and 27, yes, of
Exhi bit 318.
Q Ckay. And so just to orient ourselves a little

bit into Hearing Exhibit 311, you have rows for every
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nmonth from January 2000 through June of 2023, correct?
A | do.
Q Wi ch corresponds to what you indicated in your
Power Poi nt you're addressing, correct?
A Yes.
Q And for every nonth you list what the C ass

nover was, correct?

A Yes.

Q The final Class Il price?

A Yes.

Q You conpare the Class Il to the nover and

cal cul ate what the difference is, correct?

A. Yes. And as a matter of explanation in that --
what really is the fourth colum, the third col um of
nunerals, if that nunber is positive, greater than zero,
that indicates that the Class Il price was -- exceeded the

nmover, which would be the Class | price at a zero

| ocation --
Q Ckay.
A -- and by how nuch. If it is positive, there was

inversion; if it's negative, there is no inversion.

Q Ckay. And -- and in -- so if we keep noving to
the right, you have the fourth and fifth colums -- I'm
ignoring the dates, not treating themas a col um.

A Yes.

Q In the fourth and fifth columm, that's where you
did your analysis of what you are calling inversions under

the assunption that Cass | differentials were reduced to
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zero, correct?

A Yes.

Q And then next to that in what would be colum 6
and 7, ignoring the dates to the very far left, that's
where you are doing your analysis of the nunber of

inversions if the Class | differential were $1. 60,

correct?
A Yes.
Q And then finally in what I'Il call colums 8 and

9, that's where you do your analysis of the nunber of
inversions if the Class | differential were $2. 20,
correct?

A Yes.

Q And there are a nunber of entries in colum 7,
which is the one I'mgoing to focus on, the one that deals
with $1.60, where zero is represented, correct?

A Yes.

Q And that is the situation in which where the
Class | differential of $1.60, the Class | price would be
hi gher than the Class Il price, correct?

A Yes.

Q And for sone nonths, there's a nunber one in
colum 7, correct?

A Yes.

Q And those are the instances in which the Cass |
price would be higher than the Cass | price, correct?

A Yes, at the $1.60 zone.

Q And, for exanple, the very first one of those we
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see i s Novenber of 2000. There's a nunber "1" in
colum 7, and in colum 6 is the nunber $0.26, correct?

A Yes.

Q And that is -- the $0.26 represents the excess of
the Class Il price over the Class | price, assumng a
Class | differential of $1.60; is that correct?

A. Let me -- may | say it ny way?

Q You can. There are different ways to cone to that
statenment, and | may have given you the nost conplicated
one.

A. $0. 26 represents the -- if you will, the anount of
Class Il price inversion versus the Cass | price which
woul d have been announced at $1.60 zone. So the
di fference between Class Il and the Cass | nover was
$1.86. So when you take the $1.60 away fromthat, you
still have a $0.26 price inversion on Cass Il in that
nont h.

Q Another way to say it is that assum ng $1.60
Class | differential, the total Cass | price is $0.26
|l ess than the Class Il price?

A Yes. Presunming the $1.60 differential, that's
correct. There's still a Cass Il price inversion.

Q Ckay. And if we turn to page 7 of Hearing
Exhibit 311, and still sticking with columm 6 and 7, there
is sonething that you call a count of nonths?

A Yes.

Q Wi ch is 15.

Do you see that?
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A. Just -- | need to catch up here.
Yes.
Q And underneath that is 5%

Do you see that?

A Yes.

Q And does that correspond to the 5% that appears in
the -- in Hearing Exhibit 318 --

A Yes.

Q -- under the Cass Il box --

A Yes.

Q -- under the assunption of $1.60 m ni mum

differential, correct?

A Yes.

Q And so that neans there were 15 nonths out of 2827

A Yes.

Q At which there was an inversion assum ng $1. 60
Class | differential, correct?

A Correct.

Q And that 15 corresponds to 5% and that's why you
have a 5% nunber ?

A | hope that's right. Should be 15% of 282. |Is
that right?

Q 15 should be 5% of 282, if you did it right.

A. Yes. Actually slightly above 5% But, yes.

Q There's one entry that's call ed average, and |
wasn't actually entirely sure what that neans.

A Ckay.

Q This is on page 7 --
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A Yes.

Q -- of Hearing Exhibit 311.

A. |If the -- the colum -- the row that says
"average," the first entry there, the one that says "Final

Class Il Dfference to Mwer," that's the -- that's just
t he gross average, the sumof all the dollar per
hundr edwei ght figures in what we have been calling the
third colum of nunerals, divided by 282. The nunber --
t hat nunmber in four would be the same nunber. So there --
a zero differential, there would have been an average
Class Il inversion of $0.83.

Q Assum ng a zero --

A Assunming a zero differential, yes.

Q Class | differential?

A Class | differential, yes.

Q And so what does the $0.03 represent, that's under
t he assunption of the Cass | differential being $0.03?

A. The average -- the average inversion would have
been $0.03 in those nonths when there was an inversion.

Q Ckay. So at $1.60 Cass | differential --

A Uh- huh.

Q -- there were -- 5% of the tinme there was an
i nversion, and the average inversion was $0.03; is that
what that neans?

A. That woul d be correct, yes.

Q And this is going to be | think -- | don't know
what the right word is. But if you used as your

assunption in doing this calculation, not $1.60 but rather
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the $2.62, which is the actual weighted average O ass |
differential -- in May 2022, I'mpicking it as an
exanpl e -- then obviously the nunber of inversions would
drop because you would be dealing with a higher dass |
price, correct?

A Yes. The higher the differential, no matter what,
t he incidence of inversions declines.

Q Ckay. And the -- we have wal ked through pages 1
t hrough 7 of Hearing Exhibit 311. | certainly don't want
to take everyone through the rest of them

But let's just nmake sure I'mright in

under st andi ng that pages 8 through 14 provi de the sane
anal ysis, except this tine for Class Ill, correct?

A Correct.

Q And net hodol ogically it is the sane?

A Ri ght, the nethod and the fornulas are identical.

Q And simlarly, pages 15 through 21 are
net hodol ogi cally the sane except this relates to Cass |V?

A Correct.

Q And then pages 22 through 29 basically conbi nes

the information fromdCasses I, Il, and Ill, and IV, is
that right?
A. It -- it -- yes, pages 22 and follow ng are the

sanme kinds of calculations but limted to zero | ocation
ar eas.

Q | see.

A So everything in 22 and beyond refers to what

happens and -- in |ocations that m ght have under
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Proposal 20 a zero differential. And then it goes a
little further and does cal cul ations as to how many
cl asses woul d be affected by an inversion in a particular
nonth. And that builds the bar graphs in page 27 of
Exhi bit 318.

Q Ckay. So appreciate the clarification

So pages 22 through 29 are really -- are entirely
devoted to the Proposal 207?

A To -- to a zero differential zone.

MR. ROSENBAUM Ckay. That's all | have.

THE COURT: Are there other cross-exam nations of
M. Sins?

MR SM TH. Good afternoon, Judge difton. M
nanme is Dan Smth. | represent the Maine Dairy |ndustry
Association. | entered an appearance at the beginning of
the hearing. And it's nice to see you.

THE COURT: It is good to see you.

CROSS- EXAM NATI ON

BY MR SM TH:
Q M. Sinms, good afternoon as well
A Good afternoon to you.
Q I"'m-- | have a series of questions related to

your correl ation between the proposal to raise
Make Al |l owances and the proposal to increase the C ass |
differentials.

A Yes.

Q Pretty nmuch limted to that question. More

specifically, | have gquestions about your Power Point,
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whi ch was Exhibit 318 --

A Yes.

Q -- and NWPF- 37H

And if you will recall, in your testinony you kind

of went through pages 38 and 39 pretty quickly, | think as
a matter of tinme. So | just want to go back to that and
fill out your testinmony with sone reference to your
statenments in your Exhibit 310.

A Yes.

Q Ckay. Also fill out alittle bit of the questions
that M. MItner asked you with regard to the function of
t hat testinony.

A Yes.

Q Wil e you are pawing | can keep tal ki ng, but
t hi nk we' re about there.

A We're on 387

Q Pages 38 and 39.

A. Ckay.

Q Ckay. Having talked, | have to get there. | have
gone paper| ess.

A | have not.

Q It is an interesting experience, | will grant you

Ckay. Are you with ne to page 39?
A Yes.
Q Ckay. So 38 and 39 is kind of the summary of what
you had in your statenent. |'mgoing to work backwards a
little bit starting with page 39.

The | ast bullet point you nmake two statenents.
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First: "Updating Make Al |l owances and updating C ass |
differentials are two sides of the sane coin.”

And then -- and really to the point of ny
guestion, the second you say that "updating either one,
but not both, about reek havoc on dairy markets and
threaten the adequate supply of mlk."

A Yes.

Q So what I'mtrying to get to is whether -- a
great er understandi ng of what you are saying and really,
ultimately, whether that's beconme an i ssue of purpose for
Class | differentials at this point, or really it's an
I npact anal ysi s, because in your statenent, that the
greater explanation is in the inpact analysis. But that
is kind of the ultimte purpose, is to explore your
reasoning a little bit.

So just working backwards, by way of explanation
you indicate that Make Al |l owances "reflect the costs of
product utility conversion,"” just right above the previous
bul | ets?

A Yes.

Q And the Class | differentials "reflect the costs
of time and place utility conversion"?

A Yes.

Q A matter of econonics.

In your green on page 38 you say the issues of
updating Class | differentials is "economcally no
different than updating Federal Order Make Al |l owances."

| f you could just explain -- it's in your
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statenment, but if you could just explain a little bit nore

what you are referring to with regard to cost of product
utility conversion for Make All owances and cost of tinme
and place utility conversion for Class | differentials?
A Certainly. M point here is that the Federal
Orders reflect two kinds of inportant costs, and then if
t hose costs aren't properly aligned or properly accounted
for at sonme level, they will cause econonic
deci si on- maki ng.
That | believe M. Brown had a quote in his
testinony -- could we put sonething up on the board here?
There we go. W won't go through all five of
these, but | think these give a good -- actually a good
representation of what I'mtrying to -- the analysis |'m
trying to draw and the econom ¢ deci si on- maki ng which --
which I"'mtrying to reflect.
Let's just do this and nake it a little bigger.
There we go.
Q If I could just interrupt you for one second.
You are making reference to what's marked
Exhi bit 3197
A 214.
Ch, I"'msorry. The -- yes, ny exhibit --
Q Your exhibit is 3- -- 3717
A 3 -- ny Exhibit 319, and the | DFA exhibit was
Nunber 214. And | don't recall what their -- so the

guestion that I"'mtrying to --

THE COURT: Before you go on, | want to wite down
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M ke Brown's nunber, and | thought | saw it before you
made it bigger.

THE WTNESS: No, that -- hang on, maybe | can --
this is | DFA Exhibit 6.

THE COURT: | DFA Exhibit 6.

THE WTNESS: And | honestly -- oh. So the
precedi ng exhibit is Nunmber 214, and this is page -- from
page 7.

| wll preface this by saying, | certainly don't
agree with the values and the process that | DFA used to
devel op their Make Al |l owance proposals, but M. Brown
actually did a great job here of encapsulating the
econom ¢ deci sion-nmaki ng that goes into this issue.

And so fromthis -- his quote, from page 7 of
Exhibit 214 -- again, that's | DFA Exhibit 6: "Thus,
current Make All owances are based on cost data submtted
nore than 16 years ago. Unless those Make Al |l owances are
adj usted to changes in industry costs, nmanufacturers are
trapped in either |osing noney on every pound of product
produced or stopping production entirely."

Now, as a matter purely of economcs, this is a
straightforward statenment, that if they can't -- if those
resources that are used to manufacture hard products
don't -- you know, if those resources don't return a
reasonable return, if they don't generate a reasonabl e
return, the owners of those assets, that capital, wll be
eventual |y redepl oyed into sone other enterprise. They

will quit making those hard products or they will shift to
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anot her product or those resources will go sonepl ace el se.
This is a straightforward econom c prem se. And | agree,

purely for this purpose, that that's correct. That is the

proper econoni c decision-nmaking. |If those assets are not
returning a reasonable return on their -- on their

exi stence, on their use, they will be eventually

r edepl oyed.

So at this point let's take one step back or so in
the marketing chain and let's look at this fromthe eyes
of a dairy farnmer or the eyes of a cooperative
associ ation. Sane quote, but we're going to do a little
bit of substitution in terns of the nouns and the verbs.
And this is what a dairy farner would say when faced with
supplying Cass |, particularly distant Cass | plants.
And, again, these are just substituting nouns and verbs in
M. Brown's statenment: "Thus, the current C ass |
differentials are based on hauling data determ ned nore
than 25 years ago. Unless the Class | differentials are
adj usted to changes in hauling costs, dairy farners are
trapped in either losing noney on every mle mlk is
haul ed or stopping mlk deliveries to distant plants
entirely."

Sanme econom ¢ decision-making. |If there's not
sufficient returns for that economc activity, the
econom c theory of the firm F-1-RM says that if you
don't nmake a reasonable return, you wll eventually
redepl oy those assets. So if dairy farnmers are faced with

shipping mlk to Class | plants that don't pay, they
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eventually wll stop. They will either go out of business
and divert those assets to another farm ng or other
enterprise, or they'll sinply do what we fear, which is
they will sinply keep their mlk in manufacturing and they
just won't let it go for Class |I.

Again, this is a picture of a threat to the supply
to Class I. If we don't get these right: A mlk -- on
Make Al l owances, mlk plants are going to start doing
sonething different, processing plants; if we don't get
differentials right, dairy farners are going to stop
delivering to Class |I. It is a straightforward econom c

conpari son in both cases, and the economc

deci si on-maki ng, the decision-making at the firmlevel, is
t he sane.
Q If I could just recharacterize your correlation

referring back to your cost of product utility conversion
and cost of tine and place utility conversion. [|If |
under stand what you are saying, in essence, putting two
and two together, is that the gist of the proposal to
raise the differentials is that in order for a plant to
make the economically rational decision to buy and utilize
the mlk, the cost of product utility conversion would
have to be fully accounted for?

A. Ckay. Let's make sure that we put the right
econom c activity with the right cost.

Q That's why |I'm asking --

A | think you said Make All owances and -- let's

start over. How about that?
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Ckay. The Make Al l owance question --

Q |"mtrying to ask you to back up a little bit --

A Yeah.

Q -- to get back to here.

A The Make Al |l owance question is one at the plant
level. If they cannot -- if the Make Al |l owances or

what ever the econom c circunstances that exist don't all ow
themto make a nornal return, and a normal return on

investnent, they will eventually redepl oy those assets.

That capital wll nove to sone other enterprise, either
anot her dairy product or those -- those -- that capita
wll shift to another industry. But if you | ose noney

| ong enough at one industry, you will start |ooking for
anot her one. GCkay?

At the dairy farnmer level, if the dass |
differentials, if the spatial price surface is
insufficient to encourage dairy farmers or properly
conpensate themfor the delivery of mlk, particularly to
distant Cass | plants, because, again, the dairy farns
t hensel ves and the people are far apart, they have noved
farther apart, and they are going to continue to nove
farther apart. |If those Class | differentials are not
sufficient to encourage that mlk or to provide a
reasonabl e return on that business activity, neaning
delivering mlk to Class |, they will stop doing it,
either the farns will go out of business or they wll
divert that mlk to a manufacturing plant where the return

i s higher.
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These are straightforward cause-and-effect

econom C i ssues.

Q So let me refer you again back to page 39 of
Exhi bit 318.

A Yes.

Q So the equations that if -- it's probably the

wrong technical term but the nore specific explanation
that you provided is that the Make Al |l owance -- quote,
"Make Al l owances in Federal MIk Orders reflect the costs
of product utility conversion" --

A Yes.

Q -- that's what needs to be covered through the
Make Al | owance, correct?

A. Sonme reasonable portion of it.

Q Fai r enough

And simlarly, the Cass | differentials reflect
the cost of tine and place utility, which is getting the
product fromhere to the plant, correct?

A Yeah. In the case of a Make Allowance, it is
taking a raw product and converting it into a usable or
storable dairy product. Raw mlk in its native form
isn't -- you know, doesn't have a lot of utility. And so
we make an econom ¢ decision to convert it to a product
that is usable. Wen it cones to Class | differentials or
dairy farmer shipping mlk, that's a raw material in the
wrong place and the cost to get it to the right place.

So these are basically the sanme econonic

decisions. They are -- you know, the drivers of each
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iIs -- are alittle bit different, but the plain economcs,
t he cause and effect, are identical.

Q That's, back to your point, two sides of the

sane --

A Yes.

Q Ckay. So now | would just back up one step
further. 1Is it reasonable to say that the function of

Class | differentials to reflect the cost of tinme and
pl ace utility conversion has been the historic function,
basic function of Cass | differentials, dating back to
t he MWV

Is that a fair statenent?

A. | would say that one of the -- one of the
functions certainly of Class | differentials is to send
the econom c signal that there is places where mlk is
needed, and there's places where mlk is, and that we need
sone structured systemfor incentivizing that novenent.

Q And that incentivization dates back to the MV at
| east, would you say, in the Class | differential?

A. Put it this way, in ny 40 years of -- nearly
40 years of history, there's always been sone sort of
recognition of the relationship between reserve supply
areas wwth a lower differential and areas of need with a
hi gher differential.

Q Ckay. And would -- would you say that that basic
cal cul ati on was true through the 2000 reform that that
remai ned a consistent function of differentials?

A. | think that remains today, that those
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differentials are designed to send a straightforward
econom ¢ signal that the mlk needs to nove fromreserve
supply areas to areas of need.

Q Now, at the sane tine, is it fair to say on the
ot her hand, | suppose -- not at the sane tine, on the
ot her hand, with the 2000 reform the introduction of

Make Al l owances is a new concept ?

A It was.

Q Ckay. So we have now, getting back here, and
getting -- now getting to your -- the second part of your
statenment -- let's go back to page 39 again. This is

really where |"'mtrying to get to question-w se.

You nake the point that "updating either one, but
not both, will reek havoc on dairy markets and threaten
t he adequate supply of mlk."

Sois it fair to say that the dynamc after --
between the two is a new dynamc, after 2000 refornf? You
now have Make Al |l owances, which we didn't have before and
have now, and we have Class | differentials, which we have
had all the way through. So you're -- you're -- is it
fair to say that if the Class | differentials are not
updated and the Make Al |l owances are, putting two and two
together, aren't you going to increase the dislocation
that's involved in that dynam c of incentives for the
novenent of m |l k?

A You certainly don't inprove it. |If you inply --

if you install -- or increase Make Al |l owances, that wll
| oner the prices for Class -- you know, it will |ower al
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the class prices and doesn't change the sl ope or the
incentive to nove mlk to Class |
Q But you have -- if the Make All owances are

adopted, then the capability of plants to receive the mlKk

has been -- that -- increased, correct?
A That's theoretically correct, yes.
Q And if you haven't increased the Make All owances,

you have decreased the capability of those plants to
purchase the mlk fromfarners because they will be | ess
likely to want to nove the mlk to the plants, correct?

A. Fai r enough.

Q So the -- what -- that's all -- | basically just
kind of teased out what was in your statenent to get to
what you summari zed in your PowerPoint. But the one piece
that's not there, it is alnost there. Does that nean that
the Class | differentials have assuned a role -- back up
one step.

There's been a | ot of discussion back and forth
that the Class | differentials have now taken on the role
of price alignnment and to try to prevent price inversions,
correct?

A | sinply say that Proposal 19 at $2.20 nini num
differential, that also satisfies the objective of
reduci ng the incidents of class price inversions. Again,

back to ny original point, if we want to get mlk to

Class I, let's make Class | the highest price class. |If

we want to incentivize deliveries to Class I, the best

signal to send is that Class | is the highest price class.
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Q Fai r enough
But would you say that that dynam c of C ass |
serving that function really is a relatively recent
occurrence, didn't exist before 2000? Were there price

i nversions in the marketpl ace before the 2000 changes?

A. | believe that there were, but they were quite
rare.

Q Quite rare.

A. That -- maybe "quite" isn't the right -- | -- |
can't -- | have no data in front of ne on the -- the

i nci dence of inversions pre-2000. But they did exist, but
| believe that they were | ess preval ent.
Q Fair enough

But w thout question, the -- is -- is it -- wll
it work in economic ternms to speak of the relationship
between Class | differentials now and the Make All owance,
the two sides of the sane coin? Does that reflect the
price alignnment, or msalignnment, in simlar terms? |Is

t hat --

A. | don't think |I understand where you are --
what -- the question you are asking.
Q It's because |'"'m-- I'mreaching to speak in

econom c ternms, and ny only training is ny father was an

econom st and | |earned --
A. Wel |, you are close enough -- close enough that
you need to be. | highly recommend you stay far away from
it. Howis that?
Q I"'min --
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A. | speak from experience.
Q -- the little-bit-of-information-is-dangerous
cat egory.
But if -- if we -- your statenent nmakes a

conpelling case that if the Cass | differentials are not
i ncreased, that the market dislocation that will nove w ||
tend to incentivize the novenent of mlk to manufacturing
plants will be exacerbated? Yes?

A. | f you say that noving away from C ass | toward

manufacturing is a problem --

Q Yes.
A. -- it would exacerbate it, yes.
Q Ckay. So is there sone, thereby, econonic

al i gnment now between the Cass | differentials and the

Vake Al |l owances?

A Again, | would say that they represent two forns
of economic utility conversion. One is -- and so if
that -- if your word is "alignnent” for that, | can say,
yes. |I'msinply saying that, you know, they both

represent the econom c signal or the proper allocation of
cost to incentivize what needs to happen in the
mar ket pl ace.
Q Ckay. Thank you very nuch
MR SMTH  That's what | have.
THE COURT: Thank you very nuch, M. Smth.
Dr. Cryan is com ng.
M5. TAYLOR: Can we take a break for our court

reporter?
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THE COURT: Ckay. Dr. Cryan, you're next up.
Let's take ten mnutes. 4 o'clock. Please be
back at 4:10.
(Whereupon, a break was taken.)
THE COURT: Let's go back on record.
We' re back on record at 4:10.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon, M. Sins.
A. And good afternoon to you, Dr. Cryan.
Q It's nice to see you. | am Roger Cryan for the
Ameri can Farm Bureau Federation, for the record.
As | hear you present and as | read the proposals
fromNational MIk with respect to the O ass |
differentials, they seemto ne rather noderate. You

docunented a clear need for the $2.20 m ni rum -- what do

you call it, the | owest?
A. Mninmumdi fferential .
Q -- mnimumdifferential, which seens could be

legitimately applied to the traditional definition of the
Class | differential be divided between a m ni nrum and
| ocation differentials.

It seens, does it -- doesn't it seemlike you
could have justified adding $0. 60 across the board?

A | don't know about -- | don't know if | used --
woul d agree with that characterization. But we are
proposi ng what we proposed.

Q Right. And | understand that -- that a | ot of
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these -- there's a lot of adjustnents that need to be nmade
to the nodel, as you said, to operationalize it, as was
done in 1999, and that one exanple of that is to raise
those -- sonme of those regions up to 2.20 to neet that

need. That was an exanple of operationalizing at the

| ocal level --

A Yes.

Q -- right?

A. Yes. That was part of the reason, yes.

Q Do you anticipate that the presentation overal
wll involve -- fromNational MIk overall, wll involve a
county-by-county overview of -- county-by-county detail on

justifications for the changes for the adjustnments?

A. | don't know that I'd go all the way down to the
county level, but certainly, the notable plant |ocations
wi |l be discussed with substantial detail.

Q Fant asti c.

Ckay. And the starting point for your proposed
nunbers, at least as it's presented in the spreadsheets,
is the average of the May and Cctober nodel results.

A Well, that's what that spreadsheet says. Each
i ndi vi dual wor ki ng group, regional working group, would

have | ooked at the high nonth, the | ow nonth, the average,

and how those actually work in real life. So | wll just
sinply say we -- | think everyone started -- | don't think
everyone -- | know everyone started wth the nodel output.

But as to whether or not everybody al ways honed in first

on the average, | don't know that that's conpletely
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accur at e.

Q Ckay. Does it seem though, in the Southeast
where the challenges are in neeting the supply
requirements of fluid plants in the short nonths,
particularly, that -- that it would have been justifiable

if you had chosen to use the October results as a starting

poi nt ?

A. We m ght have at certain places. |I'mnot going to
say that we -- that every place we pegged agai nst the
average. W -- every spot was analyzed on its own nerits.

We had the nodel results. As to whether or not we
determ ned the average or the high or the | ow was
appropriate, every place we drilled down and took a | ook
at the nodel, we took a |look at the real world novenents
of mlk and nmade a deci si on.

Q Ckay. So there was sone discussion with I think
it was M. English about dairy farns have produced G ade A
m |k, and they have expanded Grade A m | k production and
started new Grade A farnms. And the suggestion in -- from
t he questioner was that they are doing this for reasons
other than the Class | differential in the Federal Order
system

But those -- those have happened within a world

where Federal Orders exist. Wuld you say that the
Federal Orders and the Federal Order pricing and the
requi rement to neet the Grade A standards in order to pool
have had sone influence in incentivizing Gade A

pr oducti on?
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A. | would think they would have to.

DR. CRYAN. That's all | have. Thank you very
much.

THE COURT: Thank you, Dr. Cryan.

Does anyone el se have cross-exam nati on questions
of M. Sins before | turn to the Agricultural Marketing
Servi ce?

| see none. | nowturn to the Agricultural
Mar keting Service for questions for M. Sins.

CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon.
A Af t er noon.
Q That's fair. | was glad to see you cane back

after the weekend.

A. Yeah, I'mnot as bright as | |look, am|?

Q Maybe we'll get you finished today.

A. May be.

Q May be.

A | think I know who determ nes that. Go ahead.

Q That's probably not ne.

Ckay. Sone questions | think we still wanted to

di scuss with you. |I'mgoing to start going through your

statenent first.
A Yes.
Q |"mgoing to try to go in order.
So on page 4, so you are tal king about G ade B

farns --
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A Yes.
Q -- and the percentage of G-ade B farns that are
out there.

Do you have any information on how much cheese
production in the U S requires Gade A mlk? You know,
you can use B in cheese. But are there sonme manufacturing
plants don't allow that either?

A |"msorry. Could you repeat that? | think | have
an answer, but | want to make sure | answer the question
you asked.

Q Sure. You only need to be G ade Ato ship to a
fluid distributing plant, but that's -- but are there
cheese plants that require mlk being G ade A to be

shipped to them and the converse of that is the anount of

plants that will accept -- manufacturing plants that wl|
still accept G ade B mlk? Do you have any information on
t hat ?

A | have no information on the ratio or -- | -- we

will admit, there are cheese plants that require G ade A
i censure. But, obviously, this Gade B mlk is going
sonepl ace. Sonebody's buying it. At what ratio the
cheese industry is buying this Gade A versus Grade B for
cheese, | can't answer.

Q Ckay. And bel ow on the page you have sone -- an
anal ysis that National MIlk did to determ ne the
di fference between Gade A and G ade B m | k. You have
$1. 36 per hundredwei ght for the difference in production

cost and $1. 38 per hundredwei ght for the non-cash cost of
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depreci ation for equi pnent and inprovenents on the farm
et cetera.
Is there going to be a witness later that wal ks
t hr ough that anal ysis?
A. In fine detail, yes.
Q Ckay. And then on the top of 5, the first ful
par agr aph, and here's where you are tal king about price
inversions. | want to read the sentence: "Another
critical aspect necessitating the application of a base
| evel of Cass | differential is the Departnent's own
policy regarding Cass | prices which nmandate setting them
at a | evel high enough to prevent regul ar class price
i nversions."
| was wondering if you could further explain this
statenment and your interpretation of what the Departnent's
policy is?
A. Yes. W -- let ne say this. W had to scour back
at the -- for the 1999 proposed rule and final rule, and
did find a reference in there, when di scussi ng what |

think y'all have basically referred to as the base

differential. And one elenent of that, | believe -- |
think I'"'mright -- nmentioned class price inversions. So
that's where we got this statenent that -- where -- it nmay

not have been in the anount of the $1.60, which is
dedicated to preventing Class | price inversions, | don't
think was listed, but it was an el enent of why a base

| evel differential was necessary. | believe it says that.

| hope I didn't perjure nyself.
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Q On the bottom of page 7, you tal k about -- well,
t he page kind of tal ks about how there's certain PMO
requi rements, but many processors and manufacturers

require quality above that.

A Yes.
Q In excess of that | should say.
A. Quality -- that is less than for nost of these,

bacteria and somatic cell counts less than is allowed for
G ade A licensure.
Q Thank you. That's a nore apt description

And it says, "W have not quantified the
addi tional cost of producing mlk that exceeds these
st andards, but they exist."

And | wanted to know if you had an idea of what
someone woul d ook at if they did want to quantify that
cost ?

A. Ch. Certainly, the animal health aspects of
mai ntai ni ng | ow bacteria counts in the mlk. The ani nmal
heal th aspects, animal husbandry of naintaining | ow
somatic cells. Oten bacteria issues on a farmare
sanitation issues. So the use of a sufficient anmount of
sani tation equi pnment or sanitation chemcals to keep your
barn nice and clean certainly would -- could cause an
increase in cost versus sinply having to neet the G ade A
requirement to neet those higher Cass | installed
requi renment, | guess. Those would be sone -- sone of
t hose. Yes.

Q Ckay.
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A. And it could be certain equipnent that is of
hi gher quality.
Q | want to turn to page 9 in here. W're on your

transportation analysis, cost of hauling.

sentence that says, "Today's roughly $4.50 cost of

trucking per |oaded m | e equivalent reported by the ATRI

haul i ng, when other costs itens are al so considered."”

to point to where that page is.

consi dered. "

other cost itens are you're --

A Certainly. Fuel costs. The cost of the tanker

In the mddle of that first paragraph you have a

is highly consistent with the rate we will quote of mlKk

A Ckay. I'msorry, I'm-- you are -- you will have

Q Page 9.

A Yes.

Q The top paragraph

A Oh, okay.

Q Kind of right in the mddle --

A. Ckay, yes.

Q -- and the sentence starts "today's roughly."

A Yes.

Q And you tal k about how the m |k hauling anal ysis
you all didis inline with this $4.50 rate --

A Yes.

Q -- $4.50 rate, "when other cost itens are al so

| was wondering if you could el aborate on what the

IS

nmore than the cost of a m |k tanker because its insulation
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IS nore expensive than just sinply a dry box trailer, or
probably nore expensive than a -- than a refrigerated box
trailer. That is certainly one.

Al so, the -- you know, this is kind of, | don't
know, esoteric, but not every truck driver, although they
may have a comercial driver's license, wants to hau
fluid. It -- we are told that there's a certain sloshing
that goes on in hauling mlk or a liquid, and not every
driver gets used to that. So there's actually a subset of
truck drivers who are willing to do that work because it's
alittle bit different than hauling grapefruits, for
exanpl e.

Q On page 10, under the "Hauling Structure"

A Yes.

Q -- heading. This is sort of probably goes in |line
w th what you were just tal king about, but in the sentence
in the mddle of that first paragraph there, it says,
"Fuel prices, |abor costs, equipnent and mai nt enance
expenses, insurance and overhead costs, and the costs
associated with the installation of new technology in
vehi cl es have all risen.™

Can you expand on the new technol ogy you are
ref erenci ng?

A. Yes. Every truck now has to have an el ectronic
| og device, | believe that -- it is ELD, and | believe
that stands for electronic | og device.

In the old days, a driver got into a truck. He

had a pi ece of paper. He wote down the tinme he started
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on a piece of paper with a pencil or a pen. Wen he took
a break, he wote that down. Wen he started back -- when
he got off of break, he wote down his startup tine. That
no longer is allowed.

There actually are displays in the truck, and the
driver has tolog in with the tine they start driving, and

the electronic |log keeps the tinme that the driver is

noving, the tinme he's -- the truck may be sitting at a
rest stop. And in order to nmake sure that that -- how can
| put this -- to nake sure that the tinme in the driver's

seat Is accurate and not subject to the error which m ght
occur if you used paper | o0gs.

These ELDs, they are not cheap, and they create a
| ot of data. And so those are the kinds of electronic
devi ces.

And anybody that is running a fleet is going to
have GPS trackers on their trailers, probably on their
trucks also. Al that -- | can say this, Lone Star M1k
Producers, we are a little bit different than nmany co-ops.
We actually own our own fleet of trailers. W don't own
any trucks, but we own our trailers. Every trailer has a
GPS device onit. And it is really quite fascinating.

The di spatchers, you go in, and they can pull up a
screen, and it looks like the pictures in the novies of
the air traffic controllers. They can pull up a map that
shows where all the trailers are. It is actually kind of
fasci nating technol ogy.

Q Ckay. So | wanted to turn to page 12. In that
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first -- below the graph -- well, we were trying to work
t hrough sonme of your nunbers cane fromin these two
paragraphs. And | guess maybe what | want to start,
because | think it feeds in here and you talk about it a
couple of tines, is if you can define what you consider a

base-haul rate --

A. Ckay.
Q -- and what's in that.
A. Yes. Most hauling contracts call for I'd say a

2023

two-level rate. There is a base rate, which is, say, sone

nunber with a -- at a diesel price of another nunber. The

ones I'mfamliar with, $2 is not an uncomon, you know,

base rate at -- and, again, we're tal king about per | oaded

mle. So let's just say $3 per |loaded mile is the base
rate. And then the fuel adjusters are pegged agai nst a
standard diesel fuel rate for whatever geography. And
then the fuel adjuster is actually, rather than per mle,
it is often a percentage based on a schedule that as
di esel noves up above, say, what the $2 or whatever it is,
there is a percentage of the base rate which is tacked on
as fuel.

So if the base rate is $3, and those -- and | w |
sinply say today, in today's diesel costs, the factor is

probably about 1.6. So if you take $3 and multiply by

1.6, you will get about $4.80 per loaded mle. That's how

they work. And it's a percentage of the base rate is how
they -- the base -- the haul rate is adjusted, not a

straight gallons or mles or anything. It is a
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per cent age.

So as fuel costs go up, it represents nore than
just sinply the inpact of the fuel, but also represents
the inpact of all the other things that petrol eum-- where
it drives the costs: Belts, hoses, tires, all that stuff.
So the fuel adjuster is probably msnaned. It's
actually -- yes, it's based on the price of fuel, but it
encapsul ates other variable costs associated with things
made from petrol eum general ly.

Q Ckay. So | appreciate that description
So then if we can go to the text under the chart.
A Yes.
Q Ckay. So -- and | think that's what you are
t al ki ng about here, additional costs that normally follow
energy prices includes things like tires, hoses, belts,

all petrol eum based products.

A Yes.

Q Ckay.

A. There may be other variable costs, but it is based
purely -- it's based on the price of diesel, but it is not
just designed to capture only the inpact of a -- of a flat
di stance haul cost per mle. It doesn't just nove the --
you know, it's not a per gallon thing or -- you know, per
gallon divided by 6.2 or sone mles per gallon. It is a

percentage thing, so it encapsul ates and captures nore
vari abl e costs than just fuel.
Q So they are in -- they are like a nultiplier?

A. Yeah. That would be one way to put it.
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Q And so they are based off of -- | want to
summari ze what | just heard. They are based off a
percent age of the base-haul rate. So they're percentage
based, but their inpact is on the -- correspond to per
| oaded m | e?

A Yes. The resultant product of the base rate tines
t he percentage adjuster, or nmultiplier if you want to use
your word, then generates a final per |oaded mle rate.

Q So in your exanple, you say, "Therefore, it is not
uncomon for fuel adjusters to add $1 to $1.50 per nile to
the hauling rate."

So that's in addition to the base rate --

A Uh- huh.

Q -- you woul d add that nuch?

A. So in ny exanple, at $3 base rate, if the fuel

adjuster is 5% then you get $4.50 as a rate, so that's a

50% i ncrease in the -- in the -- or $1.50 increase in the
rate per -- the effective rate per |loaded mle. And at
diesel like it is today, in the mddle fours, you are

seeing fuel adjusters in the 55 to 65% range.

Q Ckay.

A. The nul tiplier.

Q Ckay. | had another question. It just slipped ny
m nd.

Wel |, the next sentence down, you talk about, "In

1998, the base cost of hauling was approxi mately $1.60 to
$1.75 per loaded nile based on the fuel diesel price of
$1."
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Where did the $1.60 and $1. 75 cone fronf
A My nmenory.

Q Ckay.
A. But that -- | -- I'mconfident that those are
roughly the nunbers. D esel -- the hauling rates didn't

change very much from say, the mddle '90s through the
late '90s. The -- they were fairly stable. You know,

t hey were up and down a nickel here and there, a dine per
| oaded mle. But diesel prices, if you'll look at the
graph, really late in the '90s was when the diesel prices
started escalating. They had been roughly $1 a gallon for
a fair little piece of tine, leading up to when this nost
recent run-up -- or long-termrun-up of diesel prices
occurred.

Q And so | think you -- your testinony said that
t hose fuel adjusters are regional based on regional diesel
costs?

A. O ten, yes.

Q And do you know i f the USDSS nodel that
Dr. Nicholson ran accounted for that?

A | -- ny understanding is they have a -- kind of a
national diesel -- or national hauling rate that has sone
regi onal adjustnents, but the anount of regional
adj ustnent nay or may not be truly reflective of the -- of
any -- of the cost of haul at any one point or any one
point in tine.

Q Ckay. And do you see that -- are these adjusters

different on | onger routes as opposed to shorter routes?
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A. Ceneral ly, no.

Q Ckay.

A. But | will say this, the rate m ght not be the
same, but the problemis the amobunt of rolling stock that
is required when you're going |long distances. Because of
the tine in service limts, the rest tine l[imts, when you
start going a long way, let's just say fromHereford to
Houston, that's at best a two-day roundtrip or three-day
roundtrip really. Nobody can nmake it in one, two days.

Soit's -- soto take ten loads of mlk to
Houst on, you have got to -- on any one day, ten | oads
going to start the day. You' ve got to start the next ten
| oads the next day. So you've got 20 | oads full going
t owar ds Houston, and you've got 20 enpty trailers and
trucks com ng back. In the best circunstance, you have
got 40 trucks on the road to deliver ten | oads per day.
You have to account for that difference in -- or
that capital cost. And so sonme of that capital cost on
| ong hauls m ght actually -- well, let ne say this:
You -- if you secure a hauler for long hauls, and you have
to do this -- you have to secure them You have to tie
them up. And generally, you have to -- | think -- | can't
remenber what M. MIltner's termwas, but if you -- you
nmust guarantee them at | east a m ni mrum nunber of | oads per
day for sone period of tinme, or if you don't want to nove
it, you have to pay them what anounts to a go-away. So
even if they are not noving --

Q Did you say "go away"?
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A. &G -- GO AWAY, go away. Atermof art in the
m | k busi ness, a go-away cost.

So you tie themup for -- because not every haul er
has the capital and the nunmber of trucks necessary to hau
mlk six, seven, eight, nine hundred mles, a thousand
mles. You have to tie those people up and prom se them
a -- a reasonabl e nunber of loads to haul or they are just
not interested.

Q Ckay. On the top of 13 you are tal king about the
cost of buying a tanker?

A Yes.

Q Whi ch has increased according to your information

How | ong does a tanker last? Wat's the turnover?

A. The depreciation on themis about 20 years. They
actually can live a little longer than that if you take
care of them But they alnost never nmake it that |ong
because they get wecked, they get turned over, they
get -- sonebody forgets to open a valve and they get
sucked and crushed, or they back into sonething, they run
into sonmething. Their life is -- their practical lifeis
al nrost always | ess than their useful |ife because after
20 years, sonething happens to them

Q Ckay. Down in that page you say, "The typica
base rate for hauling m |k stands at around $3. 45 per
| oaded mle."

A Yes.

Q Wth a benchnmark in that nunber of a $2 per gallon

di esel price?
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A Yes.
Q So can you tal k about where you got the $3.45
fronf

A My industry know edge. | can -- that is -- now,
that is a truck and a trailer. If you -- if |ike Lone
Star, if we only -- if we provide all the trailers, our

base rate is | ess than this because, obviously, there's a
cost associated with acquiring the trailers, maintaining
the trailers. So $3.45 is | think a reasonabl e statenent
of kind of average base rates at the nonent.

Q And is that for the Sout hwest/ Sout heast area of

the country or --

A. | would say that ny know edge extends to the
Sout heast/ Sout hwest, but | -- | don't know how -- other
pl aces probably m ght have different costs. |'msure sone
of the industrialized cities that nay be -- may be cheap,
they may have to pay nore. 1In fact, | don't doubt it. If
they are sitting -- sone of the issues are not just the

nunber of mles, it is the nunber of hours. That if you
are -- if you are stuck in traffic in Los Angel es or
Dal | as/ Fort Worth or Atlanta, anybody that's experienced
that, when that truck is sitting still stuck in traffic,
it's not generating any mle revenue for that truck and
trailer owner.

So sonetines it's just hours, and that, in fact,
i ncreases the effective rate because you m ght have to
pay -- you have to account for that extra tine it gets to

sonmewhere before you run out of the hours of service.
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Q Ckay. On the next sentence bel ow that $3.45, you
say, "Accounting for today's inproved truck fuel econony,
this translates to a base rate of approxi mately $3. 34 per
gallon at a $2 per gallon" --

A. Ch, I'msorry.

Q And | think that m ght be --

A. That probably should be mle.

Q Ckay. So --

A. |"msorry. Inthe third |line, the next to the
| ast word, instead of "per gallon" should be "per mle."
And that actually is per |oaded mle.

Q Which would you like it to say?

A "Per |oaded mle." Sonetines --

Q So that's on page 13. W're going to |look at the
third paragraph on the page, third line down -- |et
everybody get this -- fromwhere we have a nunber $3. 34.
It says "per gallon.” It should be -- it should say

per | oaded m | e?

A Yes.

Q Ckay.

A So what I'mtrying to do here is show what the --
because of increased fuel econony in -- in trucks, back in
the early part of this -- this century, | guess we could

say, the typical mles per gallon on a diesel truck for
hauling a load of m |k would have been in the mddle fives
per gallon, 5.5 5.6 if you are lucky. Today it's nore
like 6.2, give or take. So just that has actually

decreased the cost per mle, but | have tried to relate

r TALTY COURT REPORTERS, INC. 7745
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that to what the base rate woul d have been adjusting for
that 20 years ago when the -- when di esel was about $1 per
gallon, just as a kind of a reference.

Q So that's like taking it back to 1998 cost --
Roughly --

-- based --

-- on adfferent --
G ve or take.

-- mles per gallon?

> O >» O >» O »

Yes. Yes.
THE COURT: Don't talk over her.
THE WTNESS: |'m sorry.
THE COURT: | want to nmake sure we've got that
record copy changed. So we're in Exhibit 310. W're on
page 13, third line down, in the third paragraph. And you
have done it already, haven't you? Thank you.
BY MS. TAYLOR

Q So on the last sentence, the | ast paragraph on
t hat page, you tal k about considering fuel cost increases,
base-haul rate increases, the typical hauling rate, even
with today's inproved truck fuel econony, reaches close to
$4.50 per |oaded mle.

Again, | just want to nake sure we're clear.

That's kind of based on your experience. W don't

necessarily have that analysis in this record?

A. That's correct. | believe M. Zalar's data that
was on hauling costs, that was in -- that was adnmtted
TALTY COURT REPORTERS, INC. 7746
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| ast week, is quite simlar.
Q And this is both the base-haul rate and any fue

adjuster is incorporated in that --

A Yes.
Q -- 4.507?
A Yes. So basically that's -- in fact, |'m probably

conservative there. A $3 base rate at 150% fuel adjuster
gets you to 4.50. That probably is -- and |I'mjust going
to say not probably -- that certainly is conservati ve.

The real rate for a truck and a trailer today is closer to
3.30, 3.35 per mle, the base rate for a truck and
trailer, prior to the application of a fuel surcharge. So
five -- five-ish

THE COURT: So you say five-ish dollars?

THE WTNESS: Yes, per |oaded mle would be
sonething like that today. |If you are going to -- if you
are going to figure -- inthe -- on the -- off the top of
your head how nmuch it costs to haul mlk, $5 a | oaded mle
is a pretty good thunb rule. That translates to $1 per
hundr edwei ght per hundred mles. And that's pretty nuch
what it is.

BY M5, TAYLOR
Q Are there any public sources for base-haul rates

or fuel adjusters that one could |look to to kind of

conpar e?
A Yeah. The -- | think the Cass |ine haul nunbers
those -- that index provides | think sonme of that data.

You can infer sone of it fromthe ATRI nunbers.
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There's -- there's unfortunately no place where you can
just sinply go and say, today's haul rates are, because
the haul rates are very based on the product. R ght?
Agai n, you know, the -- sone of these broad-based indices
or data represent a cross-section of the type of haul
You get a different nunber if it's, again, a dry box or a
refrigerated box or a | owboy or, you know, fl uid.

So there's -- unfortunately, there's not a |lot of,

here's how nuch people are paying today for the cost for

mlk hauling. That's -- | have searched, and if it is out
there, I haven't found it.
Q Ckay. | want to nove to page 16. Let's see. 1In

here you are tal king about, at the bottom under "I npact
Anal ysis," that the National M|k proposed differentials
woul d increase total Class | revenues approxi mately 56%
just fromthe differential piece; is that correct?

A. The -- purely the differential --

Q Just the differential section

A. -- section, yes. If you look at the exhibit
sonebody just put in front of ne, | think, the |DFA
attorney, M. Rosenbaum if you |ook at the nmarket average
Class | differential from-- this is Exhibit 46, | think
USDA - -

Q | think it was 2.62 or 2.63, sonething like that?
A. "1l certainly trust you on that.

Q Uh- huh.

A. If you |l ook at the wei ghted average differenti al

across all nmarkets, it was 2.62. Under our proposal 408,
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the difference in those is roughly 56%

Q Ckay. Later on you say that even with the
i ncrease, this increase as proposed, it won't cover the
cost of hauling?

A. It will not.

Q Ckay. Does National MIk have a position of what
pi ece of hauling the differential should cover?

A. | don't think we have -- we have enunerated a
factor, per se. W have trusted the nodel in nuch -- in
many spots to kind of |ead us where we needed to go on --
on sone of that information.

Q And | think you spoke earlier today that in your
personal opinion, you would rather see an increase in the
differentials rather than hoping to rely on ol d over-order
prem uns; is that correct, to recoup sone of that cost?

A Yes.

Q And so | take -- conmbine that with what you just
say, is that cooperatives and those supplying dass |
plants will still have to find ways to recoup all of their

haul i ng costs --

A we --
Q -- through --
A. The proposal will not erase all the difference

between what it really costs to haul and what the
differentials would pay. So, yes, there wll still
continue to be sone need for over-order val ues, although
t hey shoul d be sonewhat |ess. But we are -- our proposal

is as we have submtted it.
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Q | know you put on sone anal ysis | ooking at hauling
charges between Houston and Dallas and Amarill o, Texas?

A Yes.

Q Do you know if there will be other analysis put on
for the different regions to discuss kind of those factors
and how they played a role in -- regionally how the

differentials were chosen?

A. | think there is nention of hauling costs in a
nunber of the -- of the regional testinonies.

Q Ckay. | want to turn to your Power Poi nt
presentation, which is Exhibit 318. | maght still have a
few questions on this.

| want to start on slide 9 -- or page 9.
A Yes.
Q | was wondering if you could just like pick a

nmont h and use as an exanple and explain to ne agai n what
this chart is show ng.

A. Ckay. Fair enough.

Q O maybe pick two nonths --

A Sur e.

Q -- one when there's nothing -- no red bar and then
pick a red bar.

A Cool. We can do that.

Qobviously, again, this is the California order,
and we put it in this slot in the presentati on because
it's not as -- you know, there's not as nmany years. So,
again, you can see the texture of the issue we're trying

to descri be here because there's -- the scal e doesn't get
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So conpressed.

What we did here was we took each 12 nonth -- 12
cal endar -- you know, each 12-nonth cal endar year, and for
each nmonth within that cal endar year, we sinply divided
the Cass | producer mlk for that nonth by the nunber of
days in the nonth to generate a daily average O ass |
producer mlk for each nonth.

Then we said, okay, now let's block the world off
into cal endar years and say, okay, of those 12 different
daily average Cass | producer mlk, one of themis going
to be the highest. One of themis going to have the
greatest Class | daily average producer mlk. And so that
represents in -- you know, in country boy terns, that's
the peak Class | demand on a daily basis for the year.

Oten, | note in Order 51, it | ooks Iike that
often Novenber is kind of the peak Class | nonth. So if
you think about the blue line as the -- as the O ass |
daily average delivery or the daily average producer mlKk,
then the corresponding red bar is in essence the inverse
of that. So | took the daily average delivery for each of
the 12 nonths and conpared it to the high nonth. So one
of those nonths, the conparison of the high nonth is to
the high nonth, so that's zero. There's no reserve
necessary for that nonth, or there was no reserve, because
we -- we are conparing the peak nonth to every other
nont h.

So, you know, in this case, |ooks like, again, if

you | ook at 2022, it |ooks Iike Novenber probably was the
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peak nonth. So -- so there is no difference between the
peak nonth nunber and the peak nonth nunber. So every
ot her nmonth ot her than Novenber 2022, there was reserve
supplies that had to be bal anced awai ti ng the peak nonth.
So the -- again, you will see the red bars are in

essence the inverse of the blue line. Wen you see a dip
in the blue line, you will see a peak in the red bar. So
each of those represents then the anmount of reserve that
was carried in each nonth conpared to the peak nonth of
Class | demand per day that cal endar year.

Q Ckay. That is helpful. Thank you

A. And the other ten orders are in the appendi x part
of this Power Point.

Q Ckay. If you can flip to page 17.

A Yes.

Q In that first bullet, and you are talking about
over-order prices, you say, "Those that do not understand
over-order prices, their functions, benefits, and
[imtations."

A Yes.

Q And you're tal king about there's two canps. So
there's one that doesn't understand their functions,
benefits, and limtations.

And | was wondering if you could just summari ze
what you think are the functions, benefits, and
limtations of over-order pricing.

A Certainly. One of the functions is to provide a

little bit of head space above the mninmumprices to give

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

7752


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 09, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

roomto, as soneone asked ne, sone adjustnents for to
encourage certain activity on the part of the Cass |
plants, to incentivize their |evel receiving through the
week. Again, as a co-op, | don't care when plants bottle
their mlk, but I do care a | ot about what days of the
week and how nmuch each day they actually punp into their
plant. It's froma co-op standpoint, when they bottle is
not -- you know, that's their own business, but how they
receive the mlk, that's the inportant question.

So over-order prices provide a nechanismor a
provi de sone funds there which we can incentivize plants
to level their receiving, both within a week, within a
nont h. And, again, sone places | have never been involved
in an agency that does this, but there are even annual
receiving credits. That's one function.

Anot her function is to help defray sonme of those
costs that obviously aren't captured in the Federal O der
prices. Cbviously, you know, there is never -- in ny
hi story, we have never had differentials which covered
conpletely the cost of hauling. So this over-order --

t hese over-order prices provide sone additional funds to
hel p nove the m |k over and above the Federal O der

Class | differential surface. There is -- to cover sone
bal anci ng costs, and naybe that are over and above the
bal anci ng costs that are generated on a weekly or nonthly
basis. So those are sonme of the functions and their

pur pose and why we have them

Their limtations are that they can't do it all.
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They are al ways one breath away fromfalling or going away
conpl etely. Again, | have experienced everything, high
ones, zero ones. And so there's always the concern that
some internal or external force will force prem uns down.

Oten it is external, what's happeni ng sonewhere
el se can inpact the level of over-order price in a
mar ket pl ace. Sone other area has a tenporary surplus of
m |k, and they are |ooking for hones. Sonetines that can
force prices down, over-order prices down, sinply the
threat that mlk may flow froma reserve supply area to
anot her area, sinply because it needs a hone and they are
wlling to take lower prices for it to -- to just get rid
of it or just to balance it.

So there's always the possibility that over-order
prices can fail. And, again, | have experienced it all.
We have seen them hi gh, and we have seen them | ow, and we
have seen them zero.

And so there's their Iim -- their basic
l[imtation is that they do not replace the surety of the
prices and the price transm ssion which cones from Feder al
Order regul ated pri ces.

Q Ckay. Anot her commrent you had on over-order
prices, which is on page 21, you say the prices "tend to
be flat over |arge expanses of geography."

A Yes.

Q Wndering if you could expand on that a little
bi t .

A. Certainly.
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Q | think this also -- | had another note at the
bottom of that slide, your paragraph that tal ks about, "As
di stributing plants have increased throughput, and their
Class | sales area footprint, and with the rise of
national and nulti-regional retailers, this issue has
taken on even nore significance."

And | guess what | -- big picture I'mlooking, if
| tie those two things together, right, basically, there's
been a | ot of consolidation since reform W consoli dated
however many orders into 11 at that tinme, so we got orders
t hat were bigger in geography. You have retail ers whose
footprints are bigger in geography is what you are saying
on this slide.

So how has that inpacted over-order prices and
your conment that they are flat over these |arge
geogr aphi ¢ areas?

A. Yeah. Those are very fair questions.

The Class | processing industry, I'mgoing to
general i ze, basically uses the Federal Order class price
surface as the slope or the adjustnents for |ocation plant
to plant. They generally don't |ike over-order prices,
which try to tweak or change the slope very nuch of those
establi shed Federal Order Class | differentials. If --
you know, the industry basically accepts that whatever the
order conmes out in, in terns of the relationship of
| ocation values, is pretty nuch it.

So in order to maintain a conpetitive situation

that plants want, they want to be -- to know they're
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conpetitive against their neighboring plant, and they say,
okay, | accept that ny plant is $0.10, $0.15, $0.30 higher
than nmy conpetitor, or lower, | accept that. |In order to
make sure that they can -- they'll live with or accept
that difference, the over-order price has to be pretty
flat so that you don't disrupt that $0.30 difference,

whi ch is established under the Federal Order O ass |
differential structure.

So that's why they tend to be flat over |arge
areas because you don't want -- the conpetitive structure
on the -- out in the country or on the street recogni zes
difference in -- differences in order O ass |
differentials as the difference in price. |If you try to

tweak that zone difference or that relative differenti al

difference, you -- you can get in a position where your
custoner says, well, you just raised ny price nore than
you raised that price up there, | don't |ike that.

So they tend to be flat because that way you
maintain if it's $0.30 between two plants under the order
differential, when you raise both of themor apply a flat
Cass | differential across -- or excuse nme -- a flat
Class | over-order price to both of them you still

mai ntain that $0.30 difference.

The issue of the consolidation or -- particularly
at retail level, and sonewhat at the Class | price
level -- or Cass | plant |level, you are -- you know,

t hese plants have gotten bigger. They serve bigger pieces

of geography, which neans they serve nore stores. And so
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many of the stores are owned by national or regional
chains that don't necessarily match the regions of a
Federal Order or certainly don't match -- necessarily
match a region of a marketing agency in conmnon.

But they |l ook -- you know, a national retailer who
operates across nmuch of the country knows what the
over-order price is in a long way away, and they ask a
very hard question, well, why are you charging ne nore
here than you are out there, that ought to be the nunber
everywhere. And whether or not that's right or wong,
that's the reality.

Q | have one | ast hopefully quick question
On your Exhibit 314, which -- and |I'mnot trying
to beat a dead horse. | just had a quick data question.
A Yes.

Q You have on here your approxi mate hauling costs.
A Yes.

Q And |I'm just wondering where those nunbers cane
from
A. To be honest, | used a conposite of base-hau

costs that | believe existed in each of those peri ods.
They -- they -- honestly, the base-haul rates in -- in
this part of the world, the base-haul rates have --

have -- have been fairly consistent with sonme increase
over time. And then | adjusted it for the fuel costs that
existed in that nonth. Fuel adjusters on hauling are a
nont h-based thing, and so | -- | basically went back and

cal cul ated what the haul cost woul d have been at a
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conposite base-haul rate adjusted for fuel, as | under- --
as | amaware are charged in that region.
Q Ckay. And this is the Southwest, so this is what

you are famliar with?

A Yes.
Q Ckay.

MS. TAYLOR It's 5:04, and AMS is finished.
Thank you.

THE COURT: It's 5:04, yes. And so any exhibits
that need to be noved into evidence, | don't know whet her
you want to wait on that? W should do it tonmorrow. |Is
t hat okay?

M5. HANCOCK:  Your Honor, | would reconmend t hat
we do it tonmorrow. I'lIl have a little bit of redirect,
and | think that our discussion about exhibits m ght be
nore substantive than what we have tinme for today.

THE COURT: Excellent.

And sanme with you, M. Rosenbaun?

MR. ROSENBAUM W can wait until tonorrow.

THE COURT: Excellent.

So can you give us a quick preview for tonorrow?
WIlI we start with Dr. EBrba? WlIl, after we're done with
M. Sins, will we then have Dr. Erba?

M5. HANCOCK:  Your Honor, we do have a coupl e of
W t ness scheduling issues. So we have Hunter Jensen from
J.D. Heiskell that wll be here tonorrow that needs to get
off, so we thought we would start with him And then
Dr. Erba and Calvin Covington. And we have Dr. Vitaliano
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and Rob Vandenheuvel that wll take us through the rest of
this week in some conbi nation
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