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TUESDAY, OCTOBER 10, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go back on record.

We're back on record at 8:06 in the norning on
Oct ober 10, 2023. While off record we have di scussed
whi ch exhibits mght be dealt with now while this w tness
is on the stand but not yet finished, and I'd like to
begin with what Ms. Hancock suggested while off record.

M5. HANCOCK:  Your Honor, we would nove the
adm ssion of Exhibits 310 through 319, with the
understanding that M. Sins will be back to testify about
his specific regional testinony that begins in Part 3 on
Exhi bit 310. But we have tal ked about all of the other
exhibits at this point and would |ike to have those
adm tted.

THE COURT: Thank you.

M. Rosenbaum |'d like you to explain your
position on those things where M. Sins has not yet been
cross- exam ned, please.

MR. ROSENBAUM  Yes, Your Honor. W have no
objection to the adm ssion of the exhibits that National
M|k has used, subject to the caveat that National MIKk
has nmade the commtnent that M. Sins will be back. And
subject to, you know, that being the comm tnent, and
therefore we have the ability to cross-exanm ne hi m about
t he remai ni ng sections of the exhibits, wth that caveat,
we have no objection to the adm ssion of the exhibits.

MR. ENGLI SH:  Your Honor, we apparently do not

have audio on the --

TALTY COURT REPORTERS, INC. 7766
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THE COURT: Ch, so people who are renote cannot
hear what we're doing. GCkay. | don't nean okay as in
good. | nean | understand.

| think we'll keep going.

For those of you who are not in the roomwth us
in Carnel, Indiana, we went on record a few m nutes ago
and did some things. [|'ll just recap that quickly so that
you know what we have been up to while you could not hear.

M. Rosenbaum

MR. ROSENBAUM  Yes, Your Honor. | was going to
nmove ny own exhibits. | don't knowif you want to wait
until after you admt the National M|k exhibits.

THE COURT: You know, yours are quick. | think,
M. Rosenbaum that would be an excellent idea.

Wi ch exhibits would you |ike admtted into
evi dence?

MR, ROSENBAUM  Your Honor, | would nove the
adm ssion of Hearing Exhibits 331, 332, and 333.

THE COURT: |Is there any objection?

MR. H LL: No objection, Your Honor, but just with
t he caveat, of course, that sonme of these are counsel's
representations within the nunbers. So | just want to
have that on the record, that sone of these are counsel's
representations of cal culations and so forth.

THE COURT: Thank you, and | appreciate that. As
with every exhibit, people should prove themto be true
t hensel ves. Do the cal cul ations yourselves and see if you

agr ee.

r TALTY COURT REPORTERS, INC. 7767
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Ms. Hancock.

M5. HANCOCK: | have nothing further on it, Your
Honor, just to conplete the adm ssion of those exhibits.

THE COURT: Very good.

M. English.

MR ENGLISH | think we nmay have now audi o and
not video, but let's keep going.

So | just wanted to say, because off the record we
had this conversation as well, there were two docunents
that | discussed with the wtness, MG 322 and M G 323,
and we will not be noving adm ssion at this tine. W wll
have a wtness to establish the foundation since 322 was
derived from 301 but was our work fromthat, and 323
simlarly was extracted. So rather than debate that,
we' Il have a witness who actually did that work testify
about that at a |ater date. | just wanted to the record
to reflect that.

THE COURT: Very good.

M5. HANCOCK: And, Your Honor, with respect to
those |l ast exhibits that M. English just nentioned, we
don't have any objection to the adm ssion of those
exhibits if they were nodified slightly in their title to
reflect that it is MG s work product or a worksheet or
however they wanted to title it, but sonething that did
not attribute it to National MIk. But, otherw se, we
don't have any objection to the adm ssion of those
exhibits if we just want to conplete that now.

MR. ENGLISH Wth that, we will find a way to

TALTY COURT REPORTERS, INC. 7768
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resubmt -- they're electronic docunents. | think we wll
resubmt the electronic ones as corrected, and we wl|
make that nodification.

And so with that, we will then say we would |ike
themto be admtted. Right? Thank you, Your Honor.

THE COURT: You're wel cone.

Al right. As you have noted --

MR. ENGLI SH: You nodded, Your Honor. You didn't
say "yes."

THE COURT: Yes, M. English. Thank you. | I|ove
this cromd. It's a tough crowd but very enjoyabl e.

All right. As you know, I'ma little bit fussy
about the way | admt the exhibits. | really do like to
mention themin their own sentence. So -- and | like to
| ook at themwhile I'mdoing it to make sure | know what
| " m doi ng.

Al right. | admt into evidence Exhibit 310,
3-1-0, which is al so Exhi bit NWMPF-37.

(Thereafter, Exhibit Nunmber 310 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 311,
that's 3-1-1, which is al so NWPF- 37A.

(Thereafter, Exhibit Nunber 311 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 312,
3-1-2, which is also Exhibit NWPF-37B, as in boy.

(Thereafter, Exhibit Nunmber 312 was received

i nto evidence.)

TALTY COURT REPORTERS, INC. 7769
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THE COURT: | admt into evidence Exhibit 313,
3-1-3, which is also NWF -- when these kinds of glitches

happen with the very nost expert w zard, | feel conforted.
Al right. |'"mproceeding with regard to
Exhibit 313. | admt it into evidence. It is also

NMPF- 37C, |i ke cat.

(Thereafter, Exhibit Nunber 313 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 314,
which is also NWF-37D, |ike Davi d.

(Thereafter, Exhibit Nunber 314 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 315,
whi ch is al so NWF-37E, |ike Eugene.

(Thereafter, Exhibit Nunber 315 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 316,
which is al so NWF-37F, |ike Frank.

(Thereafter, Exhibit Nunber 316 was received

i nto evidence.)

THE COURT: | admt into evidence 37 -- oh, excuse
me -- 317, 3-1-7, which is also NWF-37G |i ke good.

(Thereafter, Exhibit Nunber 317 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 318,
which is also NWF-37H, and we have referred to it
continually through the testinony of M. Sinms as his

sl i des.

TALTY COURT REPORTERS, INC. 7770
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(Thereafter, Exhibit Nunber 318 was received

i nto evidence.)

THE COURT: And | admt into evidence Exhibit 319,
which is also NWPF-371 (sic).

(Thereafter, Exhibit Nunmber 319 was received

i nto evidence.)

THE COURT: | admt into evidence M. Rosenbaum s
Exhi bits 331, Exhibit 332, and Exhibit 333. Those three
exhibits are admtted into evidence with the caution that
anyone who wants to verify the nunbers is wise to do so
before utilizing those nunbers.

(Thereafter, Exhibit Nunbers 331, 332, and

333 were received into evidence.)

THE COURT: Now, | want to go to the exhibits that
are 322 and 323.

And, M. English, | would like you to tell nme what
you plan to do with regard to those.

MR. ENGLI SH: Your Honor, after consultations with
National M1k Producers' counsel, we wll be relabeling
them as prepared by MG resubmtting them as corrected,
and providing four hard copies for the record --

THE COURT: Now - -

MR. ENGLI SH: -- because they are Exce
spreadsheet s.

THE COURT: -- I'm |l ooking at 322, which indeed is
one of these | arge Excel spreadsheets, and with that
caveat, | do admt into evidence Exhibit 322.

(Thereafter, Exhibit Nunber 322 was received

TALTY COURT REPORTERS, INC. 7771
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i nto evidence.)

THE COURT: Now refresh nme as to what 323 is.

MR, ENGLISH It is a nmuch snaller docunent, only
one page, but it is an extraction of the anchor cities.

THE COURT: OCh, yes.

s there any objection to that being admtted into

evi dence?

MR. ENGISH: | think, again, with ny
under standi ng, the caveat is we'll be labeling it prepared
by MG

THE COURT: Wen you say "prepared by," are you
saying "M G'?

MR ENGLISH MG MI-G MIk Innovation G oup.
They were not prepared by ne, | assure you.

THE COURT: |Is there any objection to the
adm ssion into evidence of 3237

There is none. Exhibit 323 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 323 was received

i nto evidence.)

MR, ENGLI SH:  Thank you, Your Honor. And | think

that was really good work anong counsel .

THE COURT: Yes. | applaud you all for naking ny
life way easier by your reasonableness. | appreciate it
very nuch

| al so appreciate -- and | want to say that now --

the courtesy with which you all give us copies of

docunents that may have been admitted on the first day of
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the hearing, so that we can see what you are tal king about
wi t hout diggi ng through these vol um nous stacks of the
evidence. |It's very hel pful.
Al right. W'Ill resune cross-exam nation -- oh,
no, this is now going to be redirect.
s this correct?
MS. HANCOCK: Correct.
THE COURT: Redirect of M. Sins.
Ms. Hancock, you may proceed.
M5. HANCOCK: Thank you.
JEFFREY SI M5,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q And | will be very brief. There's just one part
of your testinmony I want to make sure is clear, M. Sins.
| f you can turn to Exhibit 318, which is your
presentation, and | want to tal k about the slides of the
exanpl e that you have that pertain to balancing the m k.
And you had tal ked yesterday about the California exanple
in Oder 51, and | want to tal k about another exanple just
to make sure that we're clear on what it is that these are
indicating. Is that fair?
A Yes.
Q Ckay. So if we turn to Exhibit 318, I'mturning
to page 47. And | want to | ook at Federal Order Nunber 5.

A. Can we put this up on the screen?

TALTY COURT REPORTERS, INC. 7773
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Q Yeah. Thank you
| know that you explained this yesterday, but this
one took nme a bit to wap nmy mnd around, and | thought if
you coul d just maybe say it another tine for us, about
what -- what these slides are really telling us about
bal anci ng m | k.

A. Ckay. The -- the -- this is for all the orders --
the existing orders today, for the period of 2008 to --

t hrough 2022, inclusive, | basically captured the USDA
data on Cass | producer mlk for each order by nonth.
And then sinply for -- divided that nunber, say, January
of 2008, | divided that nunber by 31, the nunber of days
in the nonth. 1In a leap year, | divided February by 29,
the other three years by 28.

So we were -- that calculation, a pure
mat hemat i cal cal cul ation, yields the daily average C ass |
producer mlk by nonth for that however many year period.

Q When you say daily average for the C ass
producer mlk, you nean daily average that's being
delivered at the plant?

A | wouldn't call it that. Producer -- Cass |
producer mlk is howthe plants used it. So this is the
use of producer mlk in Cass | each nonth.

Q Ckay. And so -- so you have charted this on the
blue line. Let's talk about the blue line first.

What is the blue Iine show ng?
A. The blue line sinply is a graphical representation

of that daily average Cass | producer mlk by nonth for
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the -- for the full period, each nonth of 2008 through

2022. So it -- the nessage here is that Cass | producer
m |k noves up and down. It's dependent on whet her school s
are in session, whether -- you know, all kinds of weather

events, the annual cycle of Cass | denmand. And so

this -- the ups and downs show the variation by nonth of
that statistic. And so the -- you know, what we see here
is, again, substantial variation nonth to nonth to nonth
in how much mlk is used in Cass | and pool ed on the
order. And that's the blue line.

And so for each cal endar year, for each 12-nonth
period, then | took and said -- conpared to, say, for
January 2018, and this is Federal Oder 5, it |ooks |ike
very nearly the end of the year, when you | ook at the red
bars at the bottom there is one space in each cal endar
year where there is no bar. So that represents the
hi ghest nonth of the year of that cal endar year of daily
average C ass | producer ml k.

So then for each other nonth of that cal endar
year, | conpared the actual daily average to that high
nmonth. So every other nmonth, if you, you know, pick out
t he high one, every other nonth by definition is |less than
that, and sinply graphed in the bars the anobunt for each
cal endar year by which each nonth fell short of the
maxi num nonth for that year. And that's what the bars
represent.

And you will note that in essence the bars and the

blue Iine are mrror imges of each other or they are

TALTY COURT REPORTERS, INC. 7775
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opposites. Were you have dips in the blue Iine, you have
spikes in the red bars.
So you sinply can infer that for -- in order to

mai ntain the necessary mlk to satisfy the single highest

month of daily average Class |, all those other nonths had
extra mlk that had to be balanced. It had to go sone
place. In essence, if you want to think about it,
awaiting the need for Class |I. So this sinply is a

graphi cal representation of the nonthly variation in
Cass | producer mlk and that -- how that changes into
the need to bal ance those supplies when those C ass |
needs are not there.

Q So you had given an exanple early on in your
testi nony, days ago, that if you were going on a road
trip, that you would fill your tank up wth gas because
you want to nmake sure that you have nore than enough gas
to be able get to your destination.

Do you renenber that exanple you gave?

A | do.

Q Are the red bars on here, are these the reserves
that you were equating to filling up your tank with gas?

A Yes. These would represent the -- for each

cal endar year, the nonthly reserve that was held or had to
be held relative to the high nonth.

Q And, obviously, fluid mlk is nuch nore perishable
than a tank of gas, and so it adds to the conplexities of
t he bal anci ng when you have tine wi ndows within which you

have to utilize that mlk; is that fair?

TALTY COURT REPORTERS, INC. 7776
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A Yes.
Q Ckay. And so this is just indicating that when
the bars are high, your tank is full, and when the bars --
A. Yeah, | --
Q -- are low --
A. -- guess that's a fair way to put it, yeah.
Q And when the bars are low, that's when it's tine
to get to the gas station and refill?
A. Fai r enough.
Q Ckay. Thank you for your tinme, M. Sins.

MS. HANCOCK: Your Honor, | have no further
guesti ons.

THE COURT: Did that exam nation of M. Sins
pronpt any ot her questions of M. Sins in the nature of
cross-examnation? | can call it re-cross.

No? Excellent.

Now, does this conclude this portion of M. Sins'
testi nony?

M5. HANCOCK: It does for us, Your Honor.

THE COURT: And when do you anticipate, just
guessing, that you mght call himas a wtness agai n?

M5. HANCOCK: |'m hopeful it is in 2023.

THE COURT: Good answer.

M5. HANCOCK: |I'mguessing it will likely be in
t he Novenber wi ndow. It won't be this week.

THE COURT: Understood. Thank you so nuch.

M. Sinms, | thank you. You have worked hard, and
| appreciate it.

TALTY COURT REPORTERS, INC.
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THE W TNESS: Thank you.

THE COURT: You may step down.

M5. HANCOCK: Your Honor, our next witness is
Hunter Jensen with J.D. Hei skell and Conpany.

THE COURT: And would you read into the record,
Ms. Hancock, J.D. Heiskell.

M5. HANCOCK: Sure. It's initials
J-period-D period, Heiskell, HE-I-S-K-E-L-L, and Conpany.

THE COURT: Thank you.

And the witness is welcone to cone to the w tness
stand and be seated in the witness chair.

And |'mlooking at two different exhibits that we
will need to mark, and | believe they have been
di stri but ed.

334 is the testinmony? 334 is the testinony. 334.
And this is also marked Exhibit NWPF-59.

(Thereafter, Exhibit Nunmber 334 was narked

for identification.)

THE COURT: And the other exhibit, which is

2023

charts, those -- that will be 335. Exhibit 335. Wich is

al so desi gnat ed NVPF-59A.

(Thereafter, Exhibit Nunber 335 was nmarked

for identification.)

THE COURT: And we're going to take just a mnute
to set up the connection of the |aptop to our screen here.

And let's go off record and stretch for five
mnutes while we do that. W go off record at 8: 30.

(Wher eupon, a break was taken.)
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THE COURT: Let's go back on record.

W' re back on record at 8: 34.

| would like the witness to state and spell his
nane.

THE WTNESS: M nane is Hunter Jensen,
HUNT-E-R J-E-N-S-E-N

THE COURT: Have you previously testified in this
heari ng?

THE W TNESS:  No.

THE COURT: 1'd like to swear you in. Wuld you
rai se your right hand, please.

HUNTER JENSEN,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Jensen. |'m N cole Hancock with
National M k.

Wul d you pl ease provide the record with your
busi ness address? |It's your mailing address.

A. 17220 Wight Street, WR-I-GHT, Street,
Suite 200, Omaha Nebraska 68130.
Q Thank you for that.

M. Jensen, did you prepare sone testinony in
support of your -- or did you prepare a statenent in
support of your testinony today?

A Yes.
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Q And we have identified your witten statenent as
Exhi bit 334, and then you have sone slides that have been
identified as Exhibit 335.

Coul d you provide us with your witten statenent,
and just be mndful of the pace of reading it so that our
court reporter can capture everything that you are sayi ng.

A Yes.

My nanme is Hunter Jensen, and I'm a market anal yst
at J.D. Heiskell and Conmpany, also known as JDH.

Est abl i shed over 137 years ago, in 1886, JDH is a
privately held conpany that operates within the
agriculture industry. M role at JDH is inside the nmarket
research group where | gather data such as USDA reports
and ot her relevant market information, and provide that
information to the teamat JDH in a clear and concise
manner. One of the those itens we nonitor is |ocal basis
dat a.

JDH has a deep history in the agricultural and
dairy industries. Qur conpany's |legacy is deeply
intertwined with the growth and progress of these sectors.
JDH is one of the largest dairy feed manufacturers by
vol ume and operates in key dairy shed areas across the
United States. Qur assets are in California, Colorado,
Texas, New Mexi co, |daho, and New York. In each of the
regions we serve dairy, cattle, and poultry custoners,
with the | argest end users being dairies. JDH s conpany
core focus is getting the right product to the right place

at the right tine.
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Dairy Farnmers of Anerica (DFA) asked JDH to
provi de data on corn basis, soybean neal basis, and DDG
(dried distillers grains) price delivered into Col orado
and California. Al three of the products play a

significant role in the typical dairy ration. Soybean

2023

nmeal is a byproduct of the soybean crushing industry where

soybeans are processed, resulting in soybean oil and

soybean neal. DDG is a byproduct of the ethanol industry

where corn is turned into ethanol and the other ngjor
product is DDG which are then dried on site to increase
product |ife and reduce shipping costs. DDGis not a
hedged comodity, neaning there is no futures market to
hedge agai nst.

In the context of feed prices, there are many

di stinct factors that cone into play. The commodity and

whet her that comodity is hedged are two of those factors.

Hedged commobdities are priced via a basis plus the

"board." The "board" represents the futures price of the

specified commpdity via the Chicago Board of Trade. The
"basis" is the difference between the cash price or |oca

mar ket price and the futures price (board).

THE COURT: Now, you have in parentheses "board."

Coul d you just explain why that is significant?

THE WTNESS: "Board" just represents the Chicago

Board of Trade, which is what these futures are being
traded on.

THE COURT: Thank you.

THE W TNESS: Basis can fluctuate due to several

TALTY COURT REPORTERS, INC.
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factors, such as local supply and denmand conditi ons,
storage costs, transportation expenses, and regional

mar ket dynam cs. The basis reflects the |ocal market's
uni que circunstances conpared to the broader comodity
mar ket, and these circunstances influence the purchase
price that producers pay for their feed.

To conpile the basis data for livestock feed in
Col orado and California, JDH utilized a conbi nation of
data sources. W track internal contract prices, observe
out si de market prices, and pull data fromindustry
partners. Additionally, we |everaged our broad network
and experience in the feed and grain industry to ensure
the accuracy and reliability of our data.

Col orado and California are both destination
mar kets. A destination market is where |ocal demand for
products is nmuch larger than the I ocal supply for that
product. One |arge conponent affecting destination market
feed prices and |l ocal basis prices is transportation
costs. Transportation costs over the |last 15-20 years
have routinely increased.

What we observed when we collected our data is
that the price difference between origin and destination
mar kets has increased over tine.

Now I'd like to get the slides up if that's al
right.

And | refer to slide 1, and this is our title
slide. Wuld it be all right if I -- if that could be

slide 0. This is what | really would like to reference.

2023
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M5. HANCOCK: Just so our record is clear, this is
Exhi bit 335.

THE COURT: Very good. Now, the slide that you
are showi ng us doesn't actually have a nunber on our
printed copy.

THE W TNESS:  Sur e.

THE COURT: So identify it by its title and so
forth as you proceed.

THE W TNESS: Ckay. Sure.

JDH Qbserved Corn Basis. W show the corn basis
in three different areas: Southwest |owa, Col orado, and
California. |In this chart you can see how over tine the
trend of corn basis has been up, with transportation costs
bei ng a contri butor.

Corn Basis Price Difference Vs. lowa. W conpare
corn basis prices delivered into the destination markets
of Col orado and California versus the basis price in
Sout hwest lowa. W do this by taking the basis price for
each market and subtracting the price in Sout hwest |owa.
This chart shows the trend of a faster rate of increase in
basis prices in Colorado and California versus Sout hwest
lowa. The rate of increase was gradual from 2010 to 2020
with a nore rapid increase from 2020.

THE COURT: Now, | didn't nmean for you not to say
slide 2 --

THE WTNESS: Onh, sure.

THE COURT: -- or slide 3. | just neant for you

to make sure we also had the title.
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THE W TNESS: Ckay. Sure.

So this was slide 1, JDH Observed Corn Basis.

That's slide 2, Corn Basis Price Difference Vs.
| owa.

JDH Observed Soybean Meal Basis. Slide 3 shows
t he soybean neal basis in three different areas: Wstern
| owa, Colorado, and California. |In this chart you can see
how over tine the trend of soybean neal basis has been up.
Data for these narkets was |l ess readily avail abl e
internally, with Col orado and California only goi ng back
to 2016.

Soybean Meal Basis Price Difference Vs. |owa.
Slide 4, we conpare soybean neal basis prices delivered
into the destination markets of Colorado and California
versus the basis price in Wstern lowa. W do this by
taking the basis price for each market and subtracting the
price in Western lowa. This chart shows the trend of a
faster rate of increase in basis prices in Col orado and
California versus Western lowa. Since 2020, the basis
prices in Colorado and California have increased at an
even faster rate.

JDH Cbserved DDG Prices. Slide 5 we conpare DDG
prices (non-hedgeable) in each of the markets: Sout hwest
| owa, Col orado, and California. Because DDGis not a
hedgeabl e cormmodity, the chart illustrates the all-in
price of DDG which can fluctuate nore due to the broader
mar ket circunst ances.

DDG Price Difference Vs. lowa. Slide 6 shows the

TALTY COURT REPORTERS, INC. 7784
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

DDG price delivered into Colorado and California versus
the price in Southwest lowa. In this chart you can see
the trend for California is an increase in price versus
Sout hwest lowa at a consistent rate year over year, with
many spi kes due to the transportation issues in the | ast
few years. Additionally, Colorado has seen only a gradual
i ncrease in DDG costs conpared to Sout hwest | owa.

Corn Grain and Silage & Hay Acres Harvested,
California. And here |I'mreferencing slides 7 and 8,
which will be both this and corn grain and silage and hay
acres harvested, Col orado.

Slide 7 and 8, USDA NASS (National Agricultural
Statistic Service) data detailing the decreasing acreage
of corn, silage, and hay in both California and Col orado
over tinme. In California, many of the acres have sw tched
to tree nuts or vegetables while also | osing acreage to
i ncreasi ng popul ati on areas. Colorado has al so | ost
acreage as popul ati on dense areas have increased and | and
has becone nore val uabl e, being repurposed away from
agricultural production. This has also contributed to the
increase in |local prices over tine in Col orado and
Cali fornia.

Transportation Costs, Central Nebraska to Centra
San Joaquin Valley, California. Slide 9 shows
transportation costs from Central Nebraska to Central San
Joaquin Valley, California. This chart shows the steady
freight rate increases. Since 2016, transportation costs

have i ncreased over 18%
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In summary, California and Col orado are both
destination markets for corn, soybean neal, and DDG
bringing in nost of their consunption used in dairy feed
fromother states. Based on the data that we were able to
gather, local feed prices in California and Col orado have
increased at a nore rapid rate conpared to Western and
Sout hwest lowa due to an increase in transportation costs,
as well as a decrease in |ocalized supply in California
and Col or ado.

M5. HANCOCK: Thank you, M. Jensen.

Your Honor, we would make hi mavail able for
cross-examnation at this tine.

THE COURT: Thank you.

CRCSS- EXAM NATI ON
BY M5. VULIN:

Q Good norning, M. Jensen. How are you?
A. Good.
Q Good. M nane is Ashley Wulin. |'man attorney.

| represent the MIk Innovation Goup. Thank you for
bei ng here with us.

So are you famliar with Federal M|k Marketing
O ders?

A. No. | can't say that | am
Q Do you know what "Class |I" means?
A. Somewhat. | have a general understanding that it
is mlk. Fluid mlk, | believe.
Q "Class I1l," do you know what that neans?
A No.
TALTY COURT REPORTERS, INC. 7786
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Q Ckay. That's all right. Not a quiz. Just trying
to get the scope of your expertise and understandi ng.
A Sur e.

Q So you're here to testify about the cost of feed,
right?

A Yes.

Q |s there anything in particular that you want USDA

to do wth that information?

A No.

Q And so you're not here to advocate that USDA
change prices in any way to reflect changes in costs of
feed?

A No.

Q And you conpare the feed costs in Col orado and
California and then conpare those to different parts of
| owa, correct?

A Yes.

Q How di d you sel ect those states to conpare?

A. JDH was asked by DFA to bring basis data for
Col orado and California, and lowa was at the
recommendati on of JDH, as that's a state we have
experience tradi ng out of.

Q Ckay. And why did you recomend | owa?

A. JDH has -- we ship a lot of corn, DDG and soybean
meal out of I|owa.

Q All right. So it was selected not necessarily
because it was a conparator, but because you had a wealth

of informati on?
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A. And it's also an origin market, and here we're
conparing origin markets -- at the origin market of |owa
to destination markets of Colorado and California. And so
that was part of it as well.

Q So Col orado and California were selected by DFA
as -- and you were requested to | ook at those.

And did they request that you | ook al so then at an
origination market?

A. | can't say for certain. | don't recall. | know
that lowa was put forth by JDH at JDH s recomrendati on.

But that was requested by DFA.

Q That there be another state that is an origination
state that could act as a conparator?

A Yes.

Q And | believe that you are not actually conparing
pure costs between the states; is that right? You are
| ooki ng at basis?

A. Basis prices. Yes.

Q And tell me one nore tine when you nean by basis
prices or how those are different than kind of the price
at which you woul d purchase this product on the open
mar ket ?

A. Sure. So the board represents the futures price
of the specified conmmopdity via the Chicago Board of Trade,
and the basis is the difference between the cash price, or
| ocal market price, and the futures price.

Q And why is that nore rel evant to consider as

opposed to the market price? Wiy did you sel ect that
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metric?

A. It fluctuates due to several factors, including
| ocal supply and demand conditions, storage costs,
transportati on expenses, and regional market dynamcs. It
takes these things into account in the |ocal narket.

Q So | ooking at basis kind of nmakes it nore of an
appl es-to- appl es conpari son?

A. Apples to apples, | -- can you rephrase that? |
don't quite understand.

Q Yeah. What I'mreally getting at is |I'mjust
trying to understand the nethodol ogy of why you woul d | ook
at the prices and conpare themto the CVE futures price as
opposed to just saying, this is how much, you know, a
bushel of hay costs in California, and it's $5 higher than
if you purchase it in |owa.

A. Basis | believe is a good representation of the
| ocal prices, what those commpdities are trading for in
the | ocal market.

Q As opposed to just the purchase price?

A Yes.

Q And we have learned a little bit about hedging in
t hi s proceedi ng.

So when you are tal king about CME or the basis,
you are |l ooking at if someone wanted to hedge these
products, what is the price on the open market for that?
Is that a fair way to describe that?

A. Can you repeat the question?

Q Yeah. \When you are tal king about conparing it to
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basis based on the futures market, right, in the CVE?

A Yes.

Q Then you are conparing it to, if | wanted to buy a
futures contract on the open market, what is the open
mar ket valuing that at for six nonths out or sonething
like that; is that --

A Yes.

Q -- Is that accurate?
A Yes.

Q Ckay.

A. The "open market" being the Chicago Board of
Tr ade.

Q Great. Thank you.

And so in your experience is -- is hedging on the
CME an inportant part of managing feed costs for farners?

A | -- | can't speak to that. | don't have any
experience with that.

Q And so when we're tal king about the prices
conpared to the basis, really what we're tal king about is
the difference, right? So these aren't absolute prices,
these are the difference in the prices vis-a-vis what the

basis price is?

A What does "vis-a-vis" nean? | don't --

Q | can rephrase.

A Sur e.

Q So when I'm | ooking at your charts, for exanple,

the first page, "JDH Observed Corn Basis." (Cbviously

since it is negative, this is not reflecting the actual
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price for the corn, this is reflecting the difference in
the price offered in lowa, Colorado, or California in
conparison to the CVE price?

A Yes.

Q Ckay. And you described certain market forces
that cause the price of feed to change in Col orado and
California.

Can you go through those for ne again, please?

A. Local supply and demand conditions, storage costs,
transportati on expenses, and regi onal narket dynam cs.

Q And then you say, based on that data, that the
California and Col orado prices have increased at a nore
rapid rate conpared to parts of lowa; is that right?

A Based on what data? Based on the data -- based on
what data? | guess |I'mnot allowed to ask questions, |'m
sure. Can you explain what you nean by that?

THE COURT: Actually, here you are.

THE W TNESS: (kay.

THE COURT: W're not formal. W just want to
under st and.

THE W TNESS: Ckay. Sure.
BY Ms. VULIN:

Q Yeah. So if | ask you sonething that you don't
understand or that's not making sense, and you have done a
good job so far, you can ask ne to rephrase it or clarify.

A Ckay. Sure.

Q So really what I"'mjust trying to confirmis that

you believe these | ocal market forces have caused the
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price of feed to increase nore rapidly in Col orado and
California than in | owa?

A Yes.

Q And your conclusions here are just limted to
California and Col orado, correct?

A Yes.

Q And even those, you are not providing kind of an
i ndependent or isolated analysis of those states, it is
just a conparison to how the prices changed in lowa; is
that right?

A. We do provide i ndependent basis prices fromboth
Col orado and California independent fromlowa prices, in
slide 1, in slide 3, and slide 5.

Q And those are, though, also only in conparison to
the CVE, correct?

A In conparison to the CME, yes.

Q And you're not offering any concl usions about a
nati onwi de cost of feed for farners, correct?

A No.

Q O any nationwi de change in the cost of feed for
farmers over tine?

A We tal k about sone of the factors that play into
basis prices, transportation costs being one of them
Transportation costs have gone up, |'m sure, across nore
t han just Col orado and California. And so although it
woul d affect those states, |'m naking cl ai ns about
Cal i fornia and Col or ado.

Q But you don't have any data in here that shows

TALTY COURT REPORTERS, INC.
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that the basis price has gone up over tine, correct?
A No.
Q And you are not --

THE COURT: Because of the double negative, | want
to make sure I know what he just said. So would you ask
hi m agai n?

MS. VULIN:  Yes.

BY MS. VULI N

Q | didn't see any data in here that reflects any
evi dence or information about any change in the basis risk
over tinme. |Is that right?

M5. VULIN. Did | double negative again?

THE COURT: No. You did good.

THE WTNESS: The evidence for basis risk over

time in -- outside of Colorado and California; is that
right?
BY MS. VULIN:

Q Yes.

A Yeah. That's correct.

Q And is the cost of feed uniform across the
country?

A No.

Q And is the cost of feed uniformfor all farners in
one geographic regi on?

A No.

Q And you woul d agree with ne that Col orado and
California are very different marketplaces than | owa,

correct?
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A Yes.
Q So you weren't surprised in any way that the cost

of feed was nore expensive in California than in | owa?

A | wasn't surprised that it was different than
| owa.

Q You were?

A Weren't.

Q You were not.

A Were not.

Q And you are not here offering any concl usi ons
about the cost of feed in Idaho or Pennsyl vania or
Fl orida, correct?
A No.
Q Were you asked to | ook at any of those states?
THE COURT: \Wen she said correct, and you said
no --
THE W TNESS: On.
THE COURT: -- | -- yes. SO --
THE WTNESS: Correct.
THE COURT: Correct. Good. Thank you.
BY MS. VULIN:
Q Were you asked to | ook at any of those states?
A No.
Q And t he concl usions that you have here, did you
devel op those just for this hearing or were those
devel oped to your understanding to support the proposal
devel opnment of the proposals discussed at the hearing?

A. Can you rephrase that?
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Q Yeah. W have -- we're here, right, discussing
certain proposals to change the price of -- the formulas
that regulate the price of mlKk.

A Yes.

Q And what | want to know is was this data devel oped
only -- well, maybe let's start here. Wen did you do
this anal ysis?

A. About four or five nonths ago at the request of Ed
Gal | agher from DFA.

Q And to your know edge, was this data devel oped in
order to be used in the devel opnent of proposals here or

just for the hearing that you are testifying at today?

A. I"'m-- I"mstill not quite sure. | -- |'mnot
sure. | amhere to present basis data. That's what |
know.

Q Ckay. And are you aware if NMPF used any of this
data in the devel opnent of the proposals they submtted to
USDA?

A " m not aware.

Q And are you aware of Federal Order prices ever
taking into consideration the cost of feed in the O ass |
m ni mum price?

A. Can you repeat the question?

Q Sure. Are you aware of Federal Order prices ever
taking into consideration feed costs in the O ass |
m ni mum price?

A |"'mnot famliar with --with the mlk pricing or

any of that.

TALTY COURT REPORTERS, INC. 7795
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q So you have no know edge of that being done
bef ore?

A | would assunme it -- it would -- feed costs are --
play into mlk pricing, sure. But | don't have any
knowl edge of the -- of mlk pricing, no.

Q And are you -- in your experience in the feed
i ndustry, are you aware of there being any substantive
differences in the types of feed dairy cows woul d eat when
their mlk is being used for cheese as opposed to fluid

m | k?

A "' m not awar e.

Q You are not aware of any differences?

A No.

Q So in your experience, are you aware of the

ultimate use of the mlk, you know, setting aside organic,
ri ght, because we know that woul d i npact the type of feed,
or grass fed or things like that. But in terns of the use
for cheese or yogurt or fluid mlk, are you aware of there
being a different kind of feed that farners woul d use
depending on the ultimte use of their mlk?

A |"maware that there's a difference. As to the
specifics of what that dairy ration would be, no.

Q And so if a certain price is sufficient to cover
the cost of feed for an operation whose mlk is used for
cheese, you would presune that price would al so be
sufficient to cover the cost of feed for an operation
whose mlk is used for fluid mlKk?

A. | can't speak to dairy farnmers or how t hey
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operate. | understand the feed basis prices a lot better
t han that.
Q So you are not aware in your experience in the

dairy feed industry of there being a difference in how the
feed is used depending on the ultimate use of the mlk?
A No.

M5. VULIN. Nothing further. Thank you.

THE COURT: Are there other cross-exan nation
guestions? | will be turning to the Agricultura
Mar keting Service if no one else wants to go first.

| see no other questions, so | invite the
Agricul tural Marketing Service questions.

M5. TAYLOR: Thank you, Your Honor.

CRCSS- EXAM NATI ON

BY M5. TAYLOR:

Q Good nor ni ng.

A. Good nor ni ng.

Q Just a few questions. On your charts, for nost of
t hem you conpared California and Col orado to Sout hwest
| owa prices, and you say the trend is faster than -- in
t hose states than in | owa.

So I'mjust trying to take that one step further
about what's the take-away fromthat, which I don't think
is covered in your witten testinony.

A. You are asking why we're conparing to lowa or --
Q Right. So if you are | ooking at basis, what
take fromyour charts are the basis in California and in

Colorado is increasing at a faster rate than the basis in
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| owa.

A Yes.

Q And so | want to take that kind of one step
further to say kind of, then, what is the take-away from
that that we should see through that information?

A. These basis prices have gone up nore rapidly than
| owa, meani ng there have been nore costs, higher costs,
playing into the basis prices in those tw states,

i ncl uding, as we say, transportation costs. The
transportation cost to get fromlowa to Col orado and
California have increased over tine.

Q So | know you in questioning fromM. Vulin said
t hat you picked |owa because it's an origin --

A Yes.

Q -- location

And | just -- so is that an actual origin |ocation
fromwhere feed goes to Col orado and California?

A. Yes. JDH ships corn, DDG and soybean neal to
Col orado and Cal i forni a.

Q From | owa?
A Yes.
Q Ckay. And in sone places you used Sout hwest | owa;

in other places it's Western lowa, for exanple, in the
soybean neal price. | don't operate in the grain world,
so can you just explain why there are kind of different
| ocations that you are using.

A. It was because of the availability of data, where

we collected the data from W have sone partners in |owa
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where it was easy to collect from and sonetines it was
not as easy to collect the data for that tinefrane.

Q Ckay. And when you say "partners,"” can you
just -- | don't want to know who necessarily, that's
confidential, but just explain who those partners are
general |l y.

A. |"mnot sure if | can answer that w thout giving
away anything. Processors, suppliers, custoners, people
that we -- that we deal with. These are traded prices.

Q Ckay. And so the basis data you are | ooking at
here is a conbination of that with your own JDH data?

A Yes.

Q Ckay. You nentioned under slide 5, which is the

DDG price, an all-in price of DDG Can you expl ai n what

that is, and why it's different than the other ones we're

| ooki ng at?

A. The input costs associated with the all-in price
of DDG include cost of corn, natural gas, enzynes,
el ectricity, labor, water. And it's a lot nore -- there
are a lot nore things that play into the all-in price of
DDG versus the basis price. The basis price is nore
closely related to the | ocal market.

Q Ckay. And you nention DDG is not hedgeabl e,
doesn't have anything to hedge agai nst.

A Yes.

Q So -- okay, now!l -- it's nore like a total cost
rather than just the variable |ocal cost --

A Yes.
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Q -- that's the basis -- okay.

| wanted to turn to your |last slide 9, the
transportation costs. Yeah.

My first questionis this -- on the Y axis has
dollars. But is this dollars for tonnage? Like, what are
we | ooking at here?

A. That's dollars per rail car.

Q Per rail car

And that's typically how feed is noved?

A Typically. There's trucking as well. And barges.

Q And how cone in this instance we have Centra
Nebraska to Central San Joaquin Valley?

A. That was al so due to the data being nore readily
avail abl e for those | ocati ons.

Q Ckay. But Central Nebraska is another kind of
origin |l ocation?

A Yes.

Q Ckay. | think at the end you are saying that nost
of this variability in cost is due increased
transportation costs and decrease in |ocalized supply,
which is | think what the acreage chart was telling us.

Can you talk a little bit about transportation

costs and kind of what goes into why that is so variable

| ately?
A. There's been a lot of different factors that play
into transportation costs. | can't say for certain.

M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Are there any other questions for
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Agricul tural Mrketing Service?
| see none.
MS5. HANCOCK: Your Honor, | have no further

gquestions at this tine. W would nove for adm ssion of

Exhi bits 334 and 335.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 334?

There is none. Exhibit 334 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 334 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 335?

There is none. Exhibit 335 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 335 was received

i nto evidence.)

M5. HANCOCK: Thank you so much for your tine

t oday.

THE WTNESS: Thank you.

THE COURT: Thank you very nuch, M. Jensen. This
is a new |look for me. Thank you.

M5. HANCOCK: Your Honor, our next witness will be

Dr. Eric Erba.

THE COURT: Let us nark those exhibits, and then

we'll take a ten-m nute break before we actually take his

t esti nony.
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"' m | ooking at Exhibit NWMPF-38 Anended and
NMPF- 38A and NMPF-38B. So our next nunber woul d be 336.
" mgoing to assign 336 to -- which one would you Iike,
Ms. Hancock?

M5. HANCOCK: Anmended NMPF-38, which is the
witten testinony.

THE COURT: Good. So that will be 336.

(Thereafter, Exhibit Nunber 336 was narked

for identification.)

THE COURT: And then the next one woul d be the
38A; is that correct?

M5. HANCOCK:  Yes.

THE COURT: That will be 337. 337 is the 38A

(Thereafter, Exhibit Nunber 337 was narked

for identification.)

THE COURT: And 338 is the 38B.

(Thereafter, Exhibit Nunmber 338 was narked

for identification.)

M5. HANCOCK: Your Honor, we al so have a
denonstrative map that shows National MIk's proposed
price differentials. This was already admtted into
Dr. Vitaliano -- or | guess it hasn't been admtted yet
because we haven't concluded his testinony. But it's in
Dr. Vitaliano's testinony, and then it al so includes the
current Class | differentials. | don't knowif for ease
of reference if we should just mark it as a nunber or if
we just want to refer to it.

THE COURT: So he -- he referred to it, but we
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didn't give it a nunber?
M5. HANCOCK: It's enbedded in Dr. Vitaliano's
witten testinony.
THE COURT: | think we should give it a nunber.
M5. HANCOCK: Dr. Vitaliano's testinony is
Exhibit 299. So | guess if we're going to mark -- we just
pul l ed out a bigger map of it. It is Exhibit 339 then?
THE COURT: Yes, let's do that. W'IIl highlight a
portion of Exhibit 299 by giving it its own nunber, and it
wi |l be Exhibit 339.
(Thereafter, Exhibit Nunber 339 was narked
for identification.)
THE COURT: Good. Let's take a ten-m nute break.
Pl ease be back at 9:25. W go off record at 9:13.
(Whereupon, a break was taken.)
THE COURT: Please cone to order. Let's go back
on record.
W' re back on record at 9:25.
The witness is in the stand. [|'d like to have you
state and spell your nane.
THE WTNESS: FEric Erba, E-R1-C, E-RB-A
THE COURT: And your doctorate is in what field?
THE WTNESS: Agricultural econonics.
THE COURT: And have you previously testified in
t his proceedi ng?
THE WTNESS: | have not.
THE COURT: | would like to swear you in. Wuld

you rai se your right hand, please.
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ERI C ERBA, Ph.D.,

Being first duly sworn, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good norning, Dr. Erba. Thank you for patiently
waiting so long to get on the stand.

Coul d you provi de your business address for the
record, please?

A 1035 Medina Road. That's spelled ME-D1-NA
That's in Medina, Chio, again, ME-DI-NA 44256.

Q And we have already marked as exhibits your
testi nony as Exhibit 336.

That's what you prepared in support -- that's the
witten statenment that you prepared in support of your
testi nony?

A Yes.

Q And then Exhibit 337, that's titled "Cost Factors
For Farm Buil di ngs,"” what is that docunent?

A. The -- that docunent, plus the one that's simlar
toit, are two docunents put out by entities that hel ped
us think through what kinds of things we need to consi der,
physi cal asset-w se, when you convert froma G ade B dairy
to a Gade A dairy. So they are both just guideline
docunments to nmake sure that we're on the right track and
we are capturing all the right assets that need to be
constructed or acquired.

Q Ckay. So Exhibit 337 is the one that's titled
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"Cost Factors For Farm Buil ding, 2009 Edition"; is that
right?

A. That's right.

Q And then the second one you are referring to is
Exhibit 338 titled "Dairy Mdernization," fromthe
Uni versity of Wsconsin-Extension Dairy Teanf?

A Correct.

Q And then the last exhibit that we have identified
as Exhibit 339, the first page is just a map of the
current price differentials from USDA' s website; is that
right?

A That's correct.

Q And then the second page is just the map of what
National MIKk is proposing under Proposal 197

A Correct.

Q Ckay. Would you provide us wth an overvi ew of
your educational background, please.

A. Certainly. | have a Bachelor's and Master's
degree in animal science fromUniversity of California
Davis, and a Ph.D. in agricultural econom cs from Cornell
Uni versi ty.

Q When did you obtain your Ph.D.?

A 1997.
Q And after obtaining your Ph.D., can you give us an
overvi ew of your professional -- of your professional
wor k?
A Certainly. | -- after | finished ny Ph.D. work at
Cornell University, | worked for ten years for the
TALTY COURT REPORTERS, INC. 7805
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Departnent of Food and Agriculture in California as a
dairy econom st. And then noved to California Dairies,
Inc., a mlk marketing cooperative based in California. |
spent ten years there as a senior vice president of --
sorry -- chief strategy officer and senior vice president.
And then, in 2017, started with Dairy Farnmers of Anerica
out of the M deast Area, based in Ohio.

Q Ckay. And throughout the course of your career
have you witten any publications or been involved in any
ki nd of additional work in the industry other than just
the normal course of your -- of your enploynent?

A. Yes. Wien | was at Cornell University, | wote
a -- authored or co-authored a nunber of articles, so --
whi ch have been referenced in this hearing. 1'mthe
United States Dairy Sector assimlator. | also did sone
work with farm managenent, in that case | ooking at excess
capacity m |l king parlor and how you m ght use that nost
effectively. | have done sonme work with m |k hauling
costs, sone work with fluid mlk plant costs, all com ng
from Cornell University.

Q Ckay. And so the work that you did on the USDSS
nodel i ng, can you tell us about that?

A. Sure. That was a large part of ny dissertation
wor k, and as has been spoken to many, nany tinmes here,
that is a -- very nuch an iterative process. So with each
iteration, sonmething is inproved, sonething is better.

And part of what | did was put in the -- what was

previously the hauling costs were just a straight |ine
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linear function. | inproved that by putting in a
curvilinear function, which is nore representative of what
haul i ng costs really are.

| also did sonme work with the gross vehicle
wei ghts on -- by state by state to nmake sure that you
coul d haul the biggest | oads possible. And then, of
course, with each iteration, we added nore -- npre nodes,
nore arcs, which required cities and m | eages and trying
to link everything together. So good graduate student
type worKk.

Q You were here when Dr. Nichol son testified about
t he nodeling that he perforned on behalf of National MIk?

A. |"msorry. Could you say that again?

Q Sure. Were you here when Dr. N chol son testified
about the nodeling that he perfornmed on behalf of National
MIk?

A Yes.

Q And he talked at some point in his testinony about
how t he nodel had inproved, and | think he specifically
referenced the inprovenents in the transportation nodeling
information that was included in that -- the arc of
transportation.

|s that the work that you did as part of your
Ph. D. ?

A | would say ny work was a precursor to what's been
done. Keep in mnd ny dissertation was done 25-ish years
ago, and they have nmde inprovenents since then. So |

woul d say it was a step along the way, but | don't have
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any illusions that what | did is still there.
Q Ckay. Because you understand that they just
continued to inprove on that the best that they can?
A. Yes. Absolutely.
Q Ckay. And -- and you participated in and
co-aut hored sone of the publications that supported the
USDSS nodel i ng?
A Yes.
Q Ckay. So you have -- your Ph.D. |evel of
experi ence was based on the work that you did in that --
in that nodeling back in 19977
A. Yes. That was a -- a large piece of what | did
was -- in ny dissertation was gather all of the individual

studi es and work that | did, and conpile them and
basically those were separate chapters in what eventually
becane ny dissertation.

MS. HANCOCK: Your Honor, at this tinme we would
ask to qualify Dr. Erba as an agricultural econom st as
wel | as a transshi pnment nodel expert with the USDSS
nodel i ng.

THE COURT: Tell ne again the letters for the
nodel i ng?

M5. HANCOCK: U S-D, like David, S-S

THE COURT: Soneone coughed. U S-D --

MS. HANCOCK: -- S-S.

THE COURT: S-F.

THE W TNESS: S-S

THE COURT: S-S. U S D S-S
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THE WTNESS: United States Dairy Sector
Si mul at or.

THE COURT: Does anyone wish to voir dire Dr. Erba
with regard to his qualifications as an expert in those
fields?

No one does.

Does anyone object to my accepting Dr. Erba as an
expert in those fields?

No one does.

| do accept Dr. Erba as an expert in the field of

agricultural econom cs and as an expert in trans --

transportation -- no --
THE WTNESS: Transshi pnent.
THE COURT: -- transshipnment with the USDSS nodel .

|s there any other area of expertise, Dr. Erba,
that you want ne to be particularly aware of?

THE WTNESS: Not at this tine, no.

THE COURT: Thank you.

You nay proceed.

M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q Dr. Erba, would you please provide us with your
st at enment ?

A. My nane is Eric Erba. This testinony is presented
in support of Proposal 19, update the O ass |
differentials throughout the United States, as proposed by
National M|k Producers Federation. | amrepresenting the

M deast Area of Dairy Farmers of Anerica, a
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Capper-Vol stead, nationwde m |k marketing and m |k
processi ng cooperative.

DFA is conprised of seven m |k marketing areas
across the U S. DFA's Mdeast Area supplies the raw mlk
and internedi ate dairy product needs for pool and non-pool
pl ants | ocated M chigan, Chio, and Indiana, as well as
parts of Kentucky, Pennsylvania, and West Virginia. As of
June 2023, DFA's M deast Area had 828 nenber farns | ocated
in the six aforenentioned states, producing about
20 mllion pounds of ml|k per day.

"' mgoing to skip ny education and experience
section since we already covered that, and I'Il go right
into a description of the M deast Area.

THE COURT: So we're now on page 2?

THE WTNESS: W are on page 2, correct.

The geographi ¢ boundaries of the M deast Area
roughly match those of Federal M Ik Marketing Order Nunber
33 and a small portion of Federal MIk Marketing O der
Nunber 5. It is conprised of six states, in whole or in
part: M chigan, Chio, Indiana, Kentucky, Pennsylvania,
and West Virginia. The principal mlk supplies of the
M deast Area are found in Central and Northeast M chi gan,
Nort hern I ndiana, and Northwestern Chio. Class | plants
are scattered throughout the M deast Area but are
typically close to large cities, for exanple, Detroit,

G and Rapi ds, |ndianapolis, Colunbus, and Pittsburgh.

The M deast Area also has many small- to

nmedi um si zed cheese plants in Northeast Chio, two |arge
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cheese plants in Central and Western M chi gan, and one

| arge cheese plant in Eastern Pennsyl vani a.

Sorry, that should be Wstern Pennsyl vani a.
THE COURT: Let us take a nonent just to tend to

that right now W're on Exhibit 336. W're going to

make a correction on page 2. It's within the first full

par agraph, three lines up fromthe bottom of that

paragraph. 1'mgoing to strike the word "Eastern"” and

repl ace

it with "Western.'
And so would you, Dr. Erba, just read that |ine

beginning wwth "plant."

this 15

to say.

THE WTNESS: "Plant in Western Pennsyl vani a."

THE COURT: Thank you.

THE WTNESS: You woul d never know I have read

times.

THE COURT: Your brain knew what it was supposed
It isa--1 don't know, it's a failing.

THE WTNESS: It is a failing. | agree with that.

M| k powder plants and m |k condensing plants are

nmore nunerous in north and west of the M deast Area. Over

the |last 25 years, the market has becone increasingly mlk

deficit

(toward

to the south (toward Kentucky) and to the east
Pennsyl vani a) .

Regions with established dairy industries tend to

evol ve steadily, and the M deast Area is no exception.

Wil e the M deast Area shares nmuch of the sane geography
wth Federal M Ik Marketing Order Nunber 33 plus a snal

portion

of Federal Order Nunmber 5, | will use Federa
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Order Nunber 33 published statistics to describe the
M deast Area.

And if | could get you to show the tabl es.
Perfect.

Over the past 23 years, the M deast Area has
realized a 20% increase in mlk produced but shipped from
66% fewer dairy farns. There are fewer supply and
di stributing plants operating in the M deast Area. The
average Class | utilization has decreased, as has the
average producer price differential. The average uniform
price has nearly doubl ed since 2000.

The M deast Area m |k supply has grown
substantially since 2000, particularly in M chigan,

Nort hwestern Chi o, and Northern Indiana. At the sane
time, the mlk supply has decreased significantly al ong
its southern and eastern edges. Even a casual observer
can confirmthat the mlk sheds and the m |k processing

| ocations are growi ng nore distant from each ot her.
Processing plants that were at one tine |located in the

m ddl e of significant m |k sheds have found thensel ves
with dimnishing abilities to attract enough local mlk to
satisfy their daily, weekly, nonthly, and seasonal needs.
Al so, mlk processing |ocations in the southern and
eastern parts of the M deast Area have expanded,
conpoundi ng the problem of being able to attract an
adequat e supply of local mlKk.

Wthin the last ten years, two grocery store

chains have built Cass | plants in Tipp Gty, Ohio (west
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central Ghio) and Fort Wayne, |ndiana (northeast |ndiana).
The addition of these plants nmay have contributed to the
closure of two Mchigan Class | plants in Evart and

Li vonia. The M chigan plants were | ocated closer to mlk
supplies, but the Tipp Cty, Chio, and Fort Wayne, |ndi ana
Class | plants are |located nore strategically, being

cl oser to popul ation centers.

The inplication wwth the nore strategic
positioning of the plants is that bulk raw m |k nust
travel further fromsupply points to reach these plants.
The m |l eage difference is significant. Tipp Gty is 350
mles south of Evart and 200 m | es sout hwest of Livonia,
and Fort Wayne is 250 mles south of Evart and 165 mles
sout hwest of Livoni a.

Construction of a cultured dairy product plant in
Whoster, Chio (Northeast Ohio), the expansion of a
Class Il processing plant in West Central Chio, and the
expansion of a Cass | plant in Northeast Chio, have al so
contributed to the wi dening gap between the | ocations of
m |l k supplies and | ocations of ml|k processing plants
within the Mdeast Area. The recent addition of a |arge
cheese plant in Central Mchigan (started production in
Cct ober 2020) has provided a |ocal outlet for M chigan
mlk, making it nore challenging to encourage mlk to
| eave the state and nove | ong distances to demand points
to the south and to the east.

|"'mgoing to take a little break here and explain

that Steve Zalar and | coll aborated on Tables 3 and 4
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before he was asked to participate as a wwtness. He's
covered these tables, albeit he used a 300-mle route and
| used 100-mle route. But the data canme fromthe sane
source, and he's already spoken to that. So |I'mgoing to
skip ahead to page 6. And I'Il start at the top of

page 6.

Current Class | pricing zones in the Mdeast Area
are too | arge geographically and do not reflect today's
cost of moving bulk mlk, a cost which is borne by
producers. Wen attenpting to nove mlk to satisfy
Class | custoners order requirenents, C ass |
differentials are the main regulatory tool available to
incentivize mlk novenents. Cearly, they nmust be set at
| evel s high enough to encourage mlk to nove, at tines,
significant distances. The current Class | differentials
fail this basic test. Sinply, there is not enough of a
"sl ope" or price difference to encourage or to facilitate
novenent of mlk fromsupply sources to receiving points.

A good exanple of the lack of slope is the $1.80
per hundredwei ght pricing zone that stretches an
incredible 550 mles from Marquette, Mchigan to
Hunti ngton, Indiana. The inplicationis that the mlk in
Marquette, M chigan, has the sane relative value as mlk
in Huntington, Indiana. This makes no sense in today's
mlk marketing world. Wien Class | differentials are set
too low, as they are currently, the responsibility and
costs to supply mlk to custoners distant fromm | k sheds

shifts to cooperatives and their farnmer-owners.
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| want to describe the process that we used in the
M deast Area to develop the Class | differential surface.

My col | eague, Jeff Sins, provided an extensive
recounting of the process used to establish Cass |
differentials across the US. | wll reference that
process briefly to segue to the process used in the
M deast Area specifically. The foundation of the process
to assess Class | differentials canme from work done by
Drs. Mark Stephenson and Chuck Nichol son at the University
of Wsconsin. Their dairy transshi pnment nodel, the United
States Dairy Sector Sinulator (USDSS), solves the problem
of efficiently nmoving mlk fromsupply points to
processing plants and then noving finished dairy products
to demand points.

A secondary out put generated by USDSS is a |ist of
relative values for mlk at specific |ocations. As such,
the relative increnental value of mlk for Cass | usage
can be used to develop a Class | price surface covering
the entire U S. By request, Drs. Stephenson and Ni chol son
used May and Cctober 2021 input data to generate the
baseline of relative Cass | values.

Because the group of m |k marketers col |l aborating
on the project were |ocal as opposed to gl obal experts, we
needed a process to synchronize and harnoni ze our
t houghts. W created a spine of 19 strategically chosen
anchor cities extending across the U S. These anchor
cities established the relative |level fromwhich regiona

subgroups coul d branch out and di scuss increasing or
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decreasi ng the USDSS-generated C ass |

know edge of specific |ocal challenges.

| want to make a smal |

st at enent .

part of the 19 anchor cities.

part of those 19 cities,

val ues usi ng

correction in this next

| talk about Mam, Ol ando, and Atlanta as

They were not officially
but we did tal k about them So

wll read the statenent now, now that | have the
qualification there.
We assigned relative Class | values for the 19

anchor citi

es starting with Mam , Florida, then

novi ng

north to Orlando, Florida; Atlanta, CGeorgia; Asheville,

Nort h Car ol

ina;, and so forth. The M deast Area was based

off of values established for two anchor cities,

Ver ona,

Virginia, and Charleston, West Virginia. Furthernore,

there is general agreenent that the Cass | differenti al

in Western M chigan should be reasonably simlar to the

Class | differential established for Chicago, Illinois.

Usi

devel oped its own anchor

ng this framework, the M deast Area subgroup

poi nts focusing on the | arger

cities initially. W used Charleston, Wst Virginia, at

$4. 70 per hundredwei ght as the reference standard to

preserve the relative pricing relationships with the

Nor t heast and Sout heast subgroups.

From Char | est on,

West Virginia, we established

val ues at other significant m |k processing cities by

nmovi ng north to Sharpsville,

W nchest er,

Tennessee;

Pennsyl vani a; novi ng west to

Kent ucky; noving sout hwest to Nashville,

novi ng west to I ndianapolis, |ndiana;
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moving far north to Grand Rapids, M chi gan.

To begin the process of assigning values to the
interior anchor points, we devel oped ten two-city
pairings. As such, the process allowed the subgroup to
di scuss and to debate the relative value differences and
the rationale for the differences. The objective was
consistent in each of the pairings, that is to say, to
determ ne what val ue difference was needed to encourage
mlk to nove fromm |k supply areas |ocated in the north
and in the west of the M deast Area to the areas of

denmand.

2023

Rel ative Cass | value differences were deci ded by

an i ndependent assessnent of staff representing four NWPF

m | k cooperative -- cooperatives marketing mlk in the
M deast Area, that would be DFA, Mchigan M|k Producers

Associ ation, Forenpst Farns USA, and Prairie Farns. After

t he individual assessnents, differences were resol ved by
di scussing specific mlk marketing chall enges faced as
descri bed bel ow.

Before |I tal k about the pairings, | do want to
i npress upon you that the cities represent basing points
for setting up pricing zones, and we are not necessarily
nmovi ng m | k between any of those two cities, although we
coul d.

In the first pairing we | ooked at Chicago,
Il1linois, and Gand Rapids, M chigan, separated by a
di stance of 180 mles. There is anple m |k production

around Chi cago and around Grand Rapids, and there are no

TALTY COURT REPORTERS, INC.
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| onger any fluid ml|k processing plants operating in the
Chicago netropolitan area. All of the packaged product in
t he Chicago area is brought in from G and Rapi ds,
M chi gan; Cedarburg, Wsconsin; Rockford, Illinois; or
Dubuque, lowa. To maintain Class | value continuity, the
Class | differential in Chicago should be aligned with the
prices at these other |ocations supplying packaged mlk to
Chi cago. The recommendati on was to set the Chicago
Class | differential (Cook County) at $3.10 per
hundr edwei ght and the Grand Rapids Class | differenti al
(Kent County) at $3.10 per hundredwei ght.

In the second pairing we | ooked at Grand Rapi ds,
M chi gan, and Marquette, M chigan, separated by a distance
of 400 mles. Marquette has a small popul ation and an
adequate m |k supply to cover the needs of M chigan's
Upper Peninsula. M1k does not need to nove far in the
Upper Peninsula to get to the local Class | plant, and
Upper Peninsula mlk tends to stay local; it would not
typically nove south to other processing locations in
M chigan. The recommendation is to set the G and Rapids
Class | differential (Kent County) at $3.10 per
hundr edwei ght and the Marquette Class | differential
(Marquette County) at $2.80 per hundredwei ght. The
relative difference of $0.30 per hundredwei ght places nore
val ue on the |ocation further south, which is closer to a
| arger popul ati on center and cl oser to nore processing
pl ant s.

In the third pairing we | ooked at G and Rapi ds,
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M chi gan, and El khart, Indiana, separated by a distance of
100 mles. There's only a short distance separating the
two | ocations, and m |k production is anple around both
cities. There is no need to encourage mlk to nove
between the two | ocations; mlk should have the sane
relative value at G and Rapids and at El khart. The
recomendation is to set the Grand Rapids O ass |
differential (Kent County) at $3.10 per hundredwei ght and
the El khart Cass | differential (Elkhart County) at $3.10
per hundr edwei ght.

In the fourth pairing we | ooked at El khart,
| ndi ana, and | ndi anapolis, |Indiana, separated by a
di stance of 160 mles. Indianapolis is a |large
nmetropolitan area with a |large population. There are
several Cass | plants in and around the Indianapolis
nmetropolitan area. However, there is not nmuch local mlk
near |ndianapolis, so mlk fromsupply locations to the
north needs to be encouraged to nove south toward
| ndi anapolis. The recomendation is to set the El khart
Class | differential (Elkhart County) at $3.10 per
hundr edwei ght and the Indianapolis Class | differenti al
(Marion County) at $3.70 per hundredwei ght. The
di fference of $0.60 per hundredwei ght places nore val ue on
the | ocation further south and east and | ocated nore
di stant fromthe mlk supply.

In the fifth pairing we | ooked at |ndianapolis,
| ndi ana, and Col unbus, Chio, separated by a distance of

175 mles. Both cities have significant popul ations, but
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neither city is close to a mlk supply. Logistically, it
is easier to nove mlk into Indianapolis from Northern

| ndiana than to get mlk into Colunbus. The natural flow
of mlk is fromnorth to south and fromwest to east.
However, mlk still needs financial encouragenent to nove,
especially west to east. The recommendation is to set the
| ndi anapolis Class | differential (Marion County) at $3.70
per hundredwei ght and the Colunbus Class | differenti al
(Franklin County) at $4.00 per hundredwei ght. The

di fference of $0.30 per hundredwei ght places nore val ue on
| ocations further to the east.

In the sixth pairing we | ooked at Col unbus, Chi o,
and C evel and, Chio, separated by a distance of 150 m |l es.
Logistically, it is relatively easy to get mlk from
M chigan into Ceveland via Interstate 90. The nmleage is
not insignificant, but they are relatively easy mles on
interstate highways. The Ceveland Class | differential
shoul d be | ower than Col unbus and about the same as
| ndi anapolis. The recomendation is to set the Col unbus
Class | differential (Franklin County) at $4.00 per
hundr edwei ght and the Ceveland Cass | differential
(Cuyahoga County) at $3.70 per hundredwei ght. The
di fference of $0.30 per hundredwei ght places nore val ue on
t he | ocation further south.

THE COURT: Just re-read that sentence for us,
agai n.

THE WTNESS: The | ast sentence?

THE COURT: Yes.
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THE WTNESS: The difference of $0.30 per
hundr edwei ght pl aces nore value on the |ocation further
sout h.

THE COURT: Thank you.

THE W TNESS: Ckay.

In the seventh pairing, we | ooked at Col unbus,
Chi o, and Sharpsville, Pennsylvania, separated by a
di stance of 195 mles. Wstern Pennsylvania has a | arge
cheese plant and a large Class | plant within 50 mles of
each other with little local supply. Being a mlk deficit
area already and becomng nore mlk deficit each year,
mlk needs to nove into the area from supply points
| ocated to the west. M1k needs financial encouragenent
to nove to the Cass | plant instead of noving to the
| ocal cheese pl ant.

M1 k haulers are chall enged by | ong distance haul s
fromthe Mdeast Area's supply locations and are rel uctant
to nmove mlk from M chigan or from Northern |ndiana that
far to the east because of the strain on drivers, who are
increasingly difficult to hire and to retain. There are
al so concerns about violating Departnent of Transportation
driver hours of operation regulations.

The best opportunity to get mlk to the east is to
stairstep mlk by pulling mlk from Eastern Chio and
backfilling wwth mlk fromWstern Chio, Northern Indiana,
or fromMchigan. Eastern Chio is already mlk deficit
because of the abundance of m |k processing plants in the

region. Both Col unbus and Sharpsville have simlar
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chall enges for mlk novenents. As such, their Cass |
differentials should be aligned. The reconmendation is to
set the Colunbus Cass | differential (Franklin County) at
$4. 00 per hundredwei ght and the Sharpsville C ass |
differential (Mercer County) at $4.00 per hundredwei ght.

In the eighth pairing we | ooked at Col unbus, Oni o,
and G ncinnati, Onhio, separated by a distance of
110 mles. There is not much mlk in Southern Chio or
Sout hern Indiana. M|k does not nove north out of
Kentucky to Ci ncinnati because Kentucky is already mlKk
deficit. To service custoners consistently, mlk nust
nmove fromthe northern part of the M deast Area to the
south. Both |ocations have simlar challenges for mlk
novenents. Once mlk gets to Colunbus, it is relatively
easy to get the mlk into CGncinnati on |-71. The
recommendation is to set the Colunbus Cass | differential
(Franklin County) at $4.00 per hundredwei ght and the
Cincinnati Class | differential (Ham|lton County) at $4.00
per hundr edwei ght.

In the ninth pairing we | ooked at G ncinnati,
Chi o, and Wnchester, Kentucky, separated by a di stance of
100 mles. There is not much I ocal supply in Centra
Kentucky; it is a mlk deficit state. Mst of the |ocal
Kentucky mlk is shipped to a large Class | plant in
W nchester, Kentucky. However, there is not enough nearby
mlk to supply the plant's mlk needs. Logistically, the
di stance and driver tine are limting factors to get mlKk

to nove that far south in the Mdeast Area. Also, terrain
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and road quality are not as conducive to hauling mlk in
Kentucky. There must be incentives in place to encourage
mlk to nove out of Northern |Indiana, Northwest GChio, or
M chi gan, and into Kentucky. The reconmendation is to set
the G ncinnati Cass | differential (HamIton County) at
$4. 00 per hundredwei ght and the W nchester O ass |
differential (O ark County) at $4.60 per hundredwei ght.
The di fference of $0.60 per hundredwei ght places nore
val ue on the |ocation further south.

In the tenth and final pairing, conparing
C ncinnati, Onhio, and Charleston, Wst Virginia, separated
by a distance of 210 mles. Wst Virginiais a mlk
deficit area that is getting nore deficit as dairy farns
exit the dairy business. To supply custonmers, mlk nust
nmove fromnorthern and western supply locations. Terrain
and road quality are not as conducive to hauling mlk in
West Virginia. The best opportunity to get mlk noved to
the east is to stairstep mlk by pulling mlk from Eastern
Chio and backfilling with m Ik from Northwestern Ohi o,
Nort hern | ndiana, or Mchigan. The recommendation is to
set the Cncinnati Class | differential (Ham|ton County)
at $4.00 per hundredwei ght and the Charleston O ass |
differential (Kanawha County) at $4.70 per hundredwei ght.

THE COURT: Wbuld you read into the record the
spelling of that county?

THE WTNESS: | think | have msspelled it, but I
think it is KNNAWHA (sic). | think I put an extra

"A" in there.
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THE COURT: Say it again?

THE W TNESS: Kanawha.

THE COURT: And spell it again?

THE WTNESS: K-A-NA-WH A

THE COURT: Thank you.

THE WTNESS: |'mgoing to read that sentence
again since | botched that piece of it.

The recommendation is to set the G ncinnati
Class | differential (Hamilton County) at $4.00 per
hundr edwei ght and the Charleston Class | differenti al
(Kanawha County) at $4.70 per hundredwei ght. The
di fference of $0.70 per hundredwei ght places nore val ue on
t he | ocation further east.

After the relative value differences anong the ten
two-city pairings were established, we expanded the
analysis to include additional cities. The 29 cities
sel ected represent |ocations of pool distributing plants
and major mlk processing plants categorized as O ass |,
Cass Il, Cass IlIl, or Cass IV

And if you could show the next slide, please.

Yes, thank you.

Chi cago was included as a reference point anong
the 29 cities but is not a city located within the M deast
Area. Referencing Table 5, which is showed on the screen
behind nme, the | owest proposed Class | differential is
$2. 80 per hundredwei ght in Marquette County, M chigan, and
the highest is found in Laurel County, Kentucky, at $4.85
per hundr edwei ght.
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On average, the National M|k Producers Federation
Class | differentials proposed for the 29 cities are $1.65
per hundr edwei ght hi gher than the current val ues.
Qualitatively, Table 5 reveals the NMPF proposal
recomrends |lower Class | differentials in Mchigan than
obtai ned fromthe USDSS nodel out put.

THE COURT: I|I'mgoing to stop you there, Dr. Erba.
This is wonderful, and very dense, and | want a
five-mnute stretch break. [If you nust |eave the room
do, but we're just going to take a five-m nute break.

Pl ease be back and ready to go at 10:10.

We go off record at 10:083.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 10:10.

Dr. Erba, I1'"'mgoing to have you back up just a
little bit to page 12 of Exhibit 336, and just read ne the
nane of Table 5.

THE W TNESS: Yes, of course.

And if we could get that to show up on the screen,
pl ease. Geat.

Table 5 is the "Conparison of current and proposed
Class | differentials in 29 cities relevant to the M deast
Area."

THE COURT: Al right. Thank you.

And then go over where you had been on page 13 and
just start fromthe very top of page 13 for us.

THE WTNESS: Certainly.
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On average, the NWPF Cass | differentials
proposed for the 29 cities are $1.65 per hundredwei ght
hi gher than the current values. Qualitatively, Table 5
reveals that the NMPF proposal recommends | ower O ass |
differentials in Mchigan than obtained fromthe USDSS

2023

nodel output. We also see that Cass | differentials grow

increasingly | arger when noving to the south and to the
east, that is to say, higher Class | differentials are

found in Onio, Indiana, Central Kentucky, and Western

Pennsyl vania. In other words, the NMPF proposal provides

a greater slope or additional financial incentives to
encourage mlk to nove south and east out of the mlKk
surplus regions located in Northern Indiana and in

M chi gan.

The M deast Area shares touchpoints with the

M dwest, Sout heast, and Northeast regions, and sone of the

addi ti onal discussions with representatives fromthose
regi ons were necessary to ensure the seans where the
regions join were consistent.

Conparing notes with other cooperative

representatives, we identified areas within the M deast

where consolidating two or nore pricing zones nmade sense.
For exanple, the original exercise left a small pocket of
hi gher Cass | differentials around Col unbus, GChio, which

was | ater consolidated with an adjacent geographically

| arger zone that dovetailed well with the zones proposed

for the Northeast region. Simlarly, differences for

counties along the seans were resol ved through di scussi ons
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wth staff representing the Northeast, Southeast, and
M dwest Areas.

To finalize the Cass | differentials proposed for
the M deast Area, sone fine tuning was necessary after
adj ustnments were made after consulting with cooperative
staff representing surroundi ng regions. Because input and
suggestions were taken from many sources and resulting
conpronm ses were made to devel op an expl ai nabl e and
contiguous Class | differential surface, a final check
seenmed |like a logical next step before concluding the
pr ocess.

Pool plants reported for Federal Orders Nunber 33
and Nunber 5 in 2022 were plotted on a nap of the proposed
Class | differentials to determne if any inconsistencies
persisted. A few such inconsistencies were identified,
and | wll detail the specifics of two of them However,
t he process involved to resolve the pricing
i nconsi stencies was the sane for each instance
encount er ed.

First, in Western Pennsylvania, there are severa
Cass | plants around the Pittsburgh area. Sone of them
conpete for business in that market, but not all were in
t he same pricing zone:

A Cass | plant located in Mercer County was in
the $4. 00 per hundredwei ght zone; a Cass | plant |ocated
in Butler County was in the $4.20 per hundredwei ght zone;
a Cass | plant |ocated in Fayette County and two C ass

plants | ocated in Allegheny County were in the $4.40 per
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hundr edwei ght zone.

The solution was to nove Al egheny County (where
Pittsburgh is located) to the $4.20 per hundredwei ght zone
because plants | ocated in Al egheny County conpete for
Pittsburgh area busi ness.

Now, | realize that | said this is a $4.20 per
hundr edwei ght zone, but the Excel spreadsheet we subnitted
still says $4.40. So that really should be $4. 20.

THE COURT: The Excel spreadsheet shoul d say
$4. 207?

THE WTNESS: Yes. It still says $4.40. That
woul d be incorrect. It should say $4.20. That's
Al | egheny County, Pennsyl vani a.

M5. HANCOCK:  Your Honor, just for our record, so

it is clear, it is Exhibit 299 where we have the county

noted. So when we nmake that correction, we'll need to
make it in Exhibit 299.

THE COURT: Thank you. 1've nmde ny notes, and
we'll deal with that correction, not now, but soon.

And you may, again, resunme your testinony, but
start again with the sentence that says, "The sol ution was
to nove All egheny County."

THE W TNESS: (kay.

The solution was to nove All egheny County (where
Pittsburgh is located) to the $4.20 per hundredwei ght zone
because plants | ocated in Al egheny County conpete for
Pittsburgh area business. The plant |ocated in Mercer

County is nore distant fromthe Pittsburgh market and does
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not conpete directly with the other smaller independently
owned Class | plants. The sane sentinent applies to the
plant |located in Fayette County, as it is located further
south of the Pittsburgh market.

The second case involves Cass | plants in
Sout hwest Ohio and in Eastern |ndi ana:

A Cass | plant located in Clark County, Chio was
in the $4. 00 per hundredwei ght zone; a multi-use plant
| ocated in Wayne County, Indiana, was in the $3.70 per
hundr edwei ght zone; a Class | plant located in M am
County, Ohio, was in the $3.70 per hundredwei ght zone; and
a Class | plant |ocated in Marion County, Indiana, was in
the $3.70 per hundredwei ght zone.

Again, there are several plants within a
relatively small geography that are all |ikely conpeting
for the sane business around Col unbus, Dayton, and
Cincinnati. The solution to equalize raw product costs
was to nove Clark County, Chio, to the $3.70 per
hundr edwei ght zone.

And, again, I'msorry, | have to make anot her
correction. The -- that sanme spreadsheet still shows $4
per hundredweight. It should be $3.70 per hundredwei ght
for Cark County, OChio.

THE COURT: Excellent. W'Ill make that change
when we nmake the previous one.

THE WTNESS: |If | could -- oh, perfect, it is up.

Figure 1 shows the NMPF proposal for C ass |

differentials anong the counties in the six states
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conprising the M deast Area. Conpared to current O ass
differentials (Figure 2), NWPF proposes higher Cass |
differentials in the Mdeast Area as well as nore zones or
bands of differentials. The zones or bands tend to be
oriented southwest to northeast, reflecting the increase
inrelative |ocation value of mlk when noving to the
south and to the east. Figure 3 reveals the differences
by county of the NMPF proposed Class | differentials and
the current Class | differentials.

In addition to nore pricing zones and hi gher
val ues at each location, the NWF proposal for the M deast
Area al so adds nore of a pricing slope by placing a higher
value on the locations to the south and to the east than
the current Class | differentials. The increased sl ope
addresses the difficulties of noving mlk from areas of
surplus mlk supplies, that is to say, Mchigan, Northern
| ndi ana, and Northwestern Chio, to the mlk deficit areas
| ocated to the south and to the east.

The NMPF proposal for Class | differentials in the
M deast Area is nostly in line with the results obtained
fromthe USDSS. There are 406 counties contained in
Federal Order 33 and in the north central portion of
Federal Order Nunber 5 (that is to say, Central Kentucky
and Sout hern | ndi ana).

In the NVMPF proposal for the M deast Area, just 18
counties (4% are nore than $0.25 per hundredwei ght hi gher
than what is suggested by the USDSS. Those counties are
found in Central West Virginia, Southeast Chio, and
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Central Kentucky. The |argest upside departure fromthe
USDSS results is found in Central Kentucky at a plus $0.40
per hundr edwei ght.

Conversely, there are 97 counties (24% that are
nore than $0.25 per hundredwei ght | ower than the USDSS
results. These are found primarily in Northern M chigan,
Nort hern I ndiana, and Northern Chio. The |argest downside
departure fromthe USDSS results is found in Northern
M chi gan at minus $0. 70 per hundredwei ght. Across the
entire M deast Area, the NMPF proposal averages -- here's
anot her m stake -- mnus $0. 10 per hundredwei ght conpared
to the USDSS out put.

So that mnus sign is mssing off that $0.10 per
hundr edwei ght .

THE COURT: And let's nake that change right now.
W are in Exhibit 336, page 17. W are going to the | ast
line that comes before the heading "Justifying the Base
Price for Class | Differentials.”

So in that line, Dr. Erba, what do we change?

THE WTNESS: The -- there's a mnus sign mssing
in front of the $0.10 per hundredweight. So the sentence
should read: "Across the entire M deast Area, the NVPF
proposal averages nminus $0.10 per hundredwei ght conpared
to the USDSS output."”

THE COURT: W have made that change. Thank you.

THE WTNESS: Correct. Fantastic.

During Federal Order Reform USDA cited nine

performance criteria to evaluate Class | pricing options
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(See Federal Register, Vol. 54, No. 63/Friday, April 2nd,
1999; pages 16109 to 16112). The nine criteria were based
upon regul atory objectives and requirenents of the
Agricul tural Marketing Agreenent Act of 1937. One of the
criteria cited by USDA was to recognize the quality val ue
of mlk, as Gade Amlk is required for fluid use. USDA
further noted that dairy farns incur costs of obtaining
and mai ntaining G ade A licenses and those costs need to
be reflected in Class | prices. At the tine of statenent,
USDA determ ned that the appropriate m ni mum val ue for
Class | differentials should be $1.60 per hundredwei ght.

"Option 1A recognizes the quality value (G ade A
of mlk through the addition of a differential that begins
at $1.60 per hundredwei ght in the base zone. The $1.60
per hundredwei ght differential |evel is used because it
woul d ensure a sufficient supply of mlk for fluid uses in
t he nost surplus regions.”

Simlarly, in the Proposed Rul es published during
Federal Order Reform USDA described the costs consi dered
in the build-up to the $1. 60 per hundredwei ght base
Class | differential (See Federal Register, Vol. 63, No.
20/ Friday, January 30th, 1998; pages 4907 to 4909).

In sumary, $0.40 per hundredwei ght was
established for the maintenance cost associated with
G ade A license for a dairy farm $0.60 per hundredwei ght
was established for the cost of balancing for Cass |
pl ants, and $0.60 per hundredwei ght was established for

the incentives to encourage deliveries to Class | plants
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for a total of $1.60 per hundredwei ght.

Wi | e USDA recogni zed there was a cost associ ated
with the conversion froma Gade B dairy to a G ade A
dairy, those conversion costs were not considered; only
the costs of the dairy maintaining its Grade A license was
consi der ed.

USDA stated, "..a portion of the O ass |
differential nust reflect the value associated with
mai ntaining Gade A mlk supplies since this is the only
mlk available for fluid use. Oiginally, the
differential needed to be established at a | evel that
woul d encourage conversion from G ade B to G ade A status.
Wth approximately 96% of all m |k already converted to
G ade A, this value now needs to reflect the cost of
mai ntaining Gade A ml|k supplies.”

USDA further stated that it is difficult to
guantify the cost of nmamintaining the Gade A status on a
dairy farm although USDA did cite a nunber of
requi rements that would need to be net, including an
approved water system specific facility construction and
pl unbi ng requi renents, specific equi pment, and appearance
of facility.

Per haps a reason USDA had difficulty specifying a
dairy farms mai ntenance cost is that the detailed |ist of
costs encountered while converting from Gade B to Gade A
was omtted, and sonme of those conversion costs would be
ongoi ng costs that could be used to estimate a mai nt enance

cost. For this reason, | want to revisit the issue of
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cost of converting a Gade B dairy to a G ade A

This anal ysis tracks the increased sanitary
requirements for a Gade A dairy facility as inposed by
state health departnents and the Food and Drug
Adm nistration’s Grade A Pasteurized M|k Odinance (PMO))
and estimates a cost of conpliance to convert the facility
fromGade Bto Gade A. The PMO sets forth the specific
requi rements that nust be net to attain a G ade A |license
for dairy farms (PMO — Itens 1r through 19r).

Ceneral |y speaking, the infrastructure for a
G ade A facility, especially the mlk room mlking
parl or, vestibules, storage roons, and so forth, nust be
mai ntai ned at a higher sanitary standard. The G ade A
facility should provide a clean, well-lit, well-ventil ated
envi ronnment in good repair.

" mgoing to skip the next section which sinply
describes the qualitative requirenents for a G ade A dairy
and start at the bottom of page 20, which uses an exanpl e,
and I'l1 use this exanple throughout, of the cost
converting from G ade B to G ade A

Starting at the bottom of page 20.

To put the cost of conversion froma Gade B
facility to a Gade A facility, I will use an exanple
dairy of representative size. Gade B dairies tend to be
smaller, so for this exanple, | will assune a 100-cow
dairy farm producing an average of 70 pounds of m |k per
cow per day. A dairy of that size with the specified

dai ly production would produce 2.55 mllion pounds of mlk
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per year.
| will describe each of the required inprovenents
and estinmate an associ ated cost of conpliance. Costs of
conpl i ance were estimated using input from cooperative
field representatives in the Mdeast Area, a 2009 docunent
publ i shed by the Oregon Departnent of Revenue on cost
factors for farm buil dings (Exhibit NMPF-38A), and a 2015
Uni versity of Wsconsin Extension publication sumrari zi ng
the costs involved with nodernizing a dairy farm (Exhibit
NVPF- 38B) .
ltem 1: Renodel or build mlk house and m | ki ng
parlor. The estimted cost is $250,000 for a sinple
structure neeting PMO requirenents for inpervious
surfaces, lighting, air circulation, and ani nal
di stribution and so forth. This would include a
doubl e-four herringbone parlor arrangenent, figure that it
has a 20-year depreciation, and a 10% sal vage val ue, which
wor ks out to $0.44 per hundredweight for this size farm
Item2: Install atoilet facility. Estimte
$15, 000 for the groundwork, plunmbing, supplies, and |abor,
20-year depreciation. Wrks out to $0.03 per
hundr edwei ght for this size farm
Item 3: Construct a liquid and solid waste
hol ding structure (lagoon), with a clay liner. Estinate
$100, 000 in design permtting and construction costs, a
20-year depreciation. Wrks out to $0.20 per
hundr edwei ght for this size farm

Item 4. Develop a Gade A water supply. Estimte
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$25,000 for permtting, drilling, grading |and,
construction around the well head, and water testing.
20-year depreciation, which works out to $0.05 per
hundr edwei ght for this size farm

Item5: Acquire and install and plunb a stainless
steel 2,000-gallon bulk mlk tank, estimated price of
purchase is $35,000, with a 20-year depreciation and a 25%
sal vage value. This works out to $0.05 per hundredwei ght
for this size farm

Item 6: Construct a cow yard and cow housi ng
area, fully equipped, free stall barn with fans, waterers,
scrape alleys, and so forth. Estimate $300, 000 to design,
permt, and construct a 100-cow stall barn at $300 per
stall, 20-year depreciation and a 10% sal vage val ue. It
wor ks out to $0.53 per hundredweight for this size farm

MR. HLL: Dr. Erba?

THE W TNESS:  Yes.

MR, H LL: Can you slow down just a bit with these
nunbers so the court reporter can capture then?

THE W TNESS: Absol utely.

Item 7: Cost of interest on construction/facility
renodel | oan. Loan amount of $725,000 for the m |k house,
parlor, cow yard, cow housing area, |agoon, water supply,
bul k tank, and toilet. Figure a 6%interest rate, 20-year
repayment period, $26,080 per year, which works out to
$1. 02 per hundredwei ght for this size farm

Item 8: Reqgulatory inspections to ensure Grade A

standards are being net. The farmis responsible for
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payi ng the Market Admi nistrator's fee, which is $0.05 per
hundr edwei ght for this size farm

Item 9: Increase electricity usage for --

THE COURT: Dr. Erba, | just want to nake sure
that's clear. $0.05 per hundredwei ght is not just for the
Mar ket Adm nistrator fees, it's all the things in this
cat egory, correct?

THE WTNESS: It's for the inspections that have
to be perforned to nake sure you mai ntain Grade A status.

THE COURT: So it is just that?

THE W TNESS: Yes.

THE COURT: Understood. Thank you.

THE W TNESS: Yes.

Iltem 9: Increased electricity usage for fans,
bul k tank refrigeration, manure punps for |agoon.

Esti mate $0. 15 per hundredwei ght for this size farm

Item 10: Increase in transportation costs.
| ncrease pickups fromevery three days to every other day
to be Gade A conpliant. This assunes a $25 stop charge.
| ncrease the frequency of pickups by 50% For this size
farm increase fromten pickups per nonth to 15 pickups
per nonth. That's $125 increase per nonth. That works
out to $0.06 per hundredwei ght for this size farm

Item 11: Increased chem cal usage and nore
frequent rubber part replacenent to maintain G ade A mlKk
quality standards. Mdre frequent systemand facility
washi ngs and cl eani ngs; higher quality soap, acid,

sanitizer, and teat dip; nore frequent replacenent of all
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rubber gaskets, hoses, and inflations. Figure $0.25 per
hundr edwei ght for chem cals and $0. 10 per hundredwei ght
for rubber part replacenent.

So the total cost conversion from Gade B dairy to
a Gade A dairy farmis $2.93 per hundredwei ght.

Rel ated to the anal ysis of determ ning the cost of
converting a Gade B dairy farmto a Gade A dairy farmis
the cost of maintaining a Gade A license. |In other
words, after a dairy is renodeled to neet the PMO
requirenments for a Gade A facility, what does it cost to
mai ntain the Gade A |icense?

It is fair to say that all the variable costs
cited in the analysis would continue to apply. These
woul d i nclude paying for inspections ($0.05 per
hundr edwei ght), increased electricity usage ($0.15 per
hundr edwei ght), increased frequency of hauling ($0.06 per
hundr edwei ght), increased chem cal usage for sanitation
($0. 25 per hundredwei ght), and increased frequency of
repl aci ng rubber parts ($0.10 per hundredwei ght).

I n addition, the nmai ntenance cost of the physical
assets necessary for the dairy farmto neet the G ade A
standards shoul d be included. Estinmted maintenance costs
for physical assets such as barns and other farm
structures range between 2% and 5% of repl acenent cost.

Usi ng construction costs as a proxy for
repl acenent costs and using 3% as the nai ntenance cost,
the cost to maintain the physical structures cited in the

cost of conversion analysis anounts to $21, 750 per year,
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or $0.85 per hundredwei ght. As such, the estinmated
ongoi ng cost of maintaining a Gcade A license is $1.46 per
hundredwei ght. This does not include the non-cash expense
of depreciation, which represents about $1.30 per

hundr edwei ght .

For nore than 20 years, Class | differentials in
t he M deast Area have been unchanged. During that tine,

M chi gan has energed as a | eading reserve supply for the
M deast Area, and at tines, Mchigan has al so been the
reserve supply for states in the southeastern U S. At the
sane tinme that Mchigan's m | k production capacity has
been evolving, traditional m Ik supply points within the
M deast Area, such as Eastern Chio, Southern Chio, Wstern
Pennsyl vani a, and Central Kentucky, have been | osing and
continue to lose mlk production capacity as a result of
dairy farns exiting the business.

The U.S. dairy industry has been built around the
ability to haul m |k when and where it is needed, and the
M deast Area has followed that sane pattern. MIKk nust
nove fromthe north to the south, and fromthe west to the
east to nmeet customer raw mlk needs. As mlk hauling
costs have increased for a variety of reasons, the need
for greater financial incentives to encourage mlk to nove
to Class | plants has also increased. Current supply and
demand conditions in the Mdeast Area and in surroundi ng
areas justify updates to the current C ass |
differentials.

DFA expresses its appreciation to the Secretary of
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Agriculture and the Dairy Division for holding this
hearing to consider these inportant proposals. W
encourage the Secretary to recommend the adoption of
Proposal 19, update Cass | differentials throughout the
uU. S.

M5. HANCOCK: Thank you, Dr. Erba.

Your Honor, at this tinme we woul d nmake hi m
avai l abl e for cross-exam nati on.

THE COURT: Al right. Good. Please be back and
ready to go at 10:50. W go off record at 10: 39.

(Wher eupon, a break was taken.)

THE COURT: Let's good back on record.

W' re back on record at 10:51

MR. ENGLI SH: Good norni ng, Your Honor.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q And good norning, Dr. Erba.
A. Good nor ni ng.
Q My nane is Chip English representing the MIKk
| nnovati on G oup.

So | want to start with a couple of questions
particul arly because, fromyour own background, | think
that you can agree with ne that you have specific |ong
history with California, correct?

A | do have a long history with California.
Q So speaking about the California state order as
opposed to the California Federal Order for a nonent, in

your experience under the California state order, which
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ceased on Novenber 1st, 2018, did dairy farnmers have the
option to elect Gade B status for an annual basis?

A Yes.

Q And in your experience, did they do so?

A Yes. Sone did.

Q Yeah. Can't quantify it necessarily, but sone
did, correct?

A Yes.

Q And that was an econom c decision on their part to
el ect Grade B status, correct?

A Yes.

Q And it was effectively really on paper. It wasn't
that they were giving up, because they m ght want to
beconme Grade A the next year, correct?

A. It was on paper they gave up their G ade A
i cense, and when they canme back in, whenever that was,

m ght be a year, might be two, they had to neet the
standards that were applicable at that time. So |'m not
sure that we're -- not sure I'mfollow ng you exactly, but
| think that's --

Q | think that's foll ow ng.

A Ckay.

Q | don't think we're disagreeing.
A. Ckay.

Q Now, by the tinme there was a Federal Order in
California, you had left CDI; is that correct?

A That is correct.
Q Nonet hel ess, given your experience in California,
TALTY COURT REPORTERS, INC. 7841
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do you know whether dairy farners have at |east until the
end of |ast year been electing Grade B status for econonic
reasons under the Federal O der?

A. | was unaware that they still had that option.

Q Well, not so nmuch the option as if they
effectively did the sanme thing, which was go Grade B on
paper, they would then not be -- have producer m | k under
t he Federal Order, correct?

A | don't know. | -- when | left California, | did
not pay any attention to what was happening with that
provi si on.

Q | don't blane you

But you do know that -- you were involved in the
hearing that led to the California Federal Order, correct?

A Yes, | was.

Q And you are aware that as a result of that
proceedi ng, when the Federal O der was adopted, the United
St at es Department of Agriculture, through a section
aut hori zed by the 1996 FarmBill, permtted California to
continue to operate the quota system correct?

A Yes.

Q And that operation of that quota system woul d have
created sonme of the sane econom c opportunities for
sonebody to say, | don't want to pay in the guota system
therefore I|"'mgoing to el ect G ade B?

A And that's the part that | didn't follow after |
left California.

Q Thank you, sir
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MR. ENGISH: So for the next section it would
help if the witness could have Exhibits 53 and 58. And
probably Her Honor as well.

THE COURT: |If you have an extra, | wll borrow

fromyou. It was given to ny predecessor, but | shipped
it to Washi ngton DC.

MR ENGLISH | wish | could do that with all ny
docunents.

So for everybody's information, Exhibit 53 is
Producer M|k by County, Decenber 2000, and Exhibit 58 is
Producer M|k by County, Decenber 2022.

THE WTNESS: Shall | assune | will get a copy at
sone point?

MR. ENGLISH: That's ny hope.

THE COURT: Dr. Erba, you are being handed a

record copy, which neans you nust be sure to give it back.

THE WTNESS: | will be sure to give it back
Thank you.

THE COURT: And | wll do |ikew se.

MR ENGLISH | will do ny part to help nake that

happen, Your Honor.
THE COURT: Very good.
BY MR ENGLI SH:

Q So a coupl e of predicate questions. For a
conplete picture of mlk production in the geographi cal
territory that's the M deast market, you would need to
account not only for the mlk that is producer mlk on

Order 33, but also mlk that is producer mlk on other
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orders, correct?

A Correct.

Q And fortunately, having just handed you
Exhi bits 53 and 58, we have that information. So I'm not
going to try to belabor the specific nunbers if | can, but
| would like to |look at a few data points.

I f you look first at Decenber 2000, which is

Exhibit 53, and if you'll |ook at page 3 of 11, which is
Order 5, you would agree that you see m |k pool ed on
Order 5, that is produced in Mchigan, Indiana, Chio, and

at |least part of Pennsylvania that is part of Order 33,

correct?

A Yes.

Q And simlarly, if you look at Order 1 -- | have
this backwards, I'msorry -- if you look at Order 1, which

is page 2, you wll see mlk in Wstern Pennsyl vani a t hat
is part of Order 33 that is pooled on Order 1, correct?
A Yes.
Q And now turning to Exhibit 58, there is sonme snall
quantity of mlk listed here on page 2 in 2022 that woul d

be pooled on Order 1, correct?

A Where are you seeing that?
Q Well, okay. So, first of all, let's break it into
two parts. On page 2 there is still, for Oder 1, a

coupl e of counties in the Oder 33 area that are pool ed on
Order 1, correct?
A Yes.

Q But the overall volune, overall pounds of mlk in
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Pennsyl vani a i ncludes both Order 1, unregulated territory,

and Order 33, correct?

A. If | could have you repeat that, please.
Q Ckay. I'mjust trying to -- I'mnot trying to
overstate how nmuch is in -- from Wstern Pennsyl vania, so

| want to be clear. For the 640,532,000 pounds of mlk
from Pennsyl vani a that are pooled on Order 1, that

i ncludes not only those western counties in Pennsylvani a,
Order 33, but it includes territory that is Oder 1 and
also territory that is called unregul ated, correct?

A Yes.

Q Ckay. And if we look at Order 5, we see, again,
mlk fromM chigan, |Indiana, Chio, and, again, a small
portion of Western Pennsylvania that is Order 33, that is
pool ed on Order 5 in Decenber of 2022, correct?

A Yes.

Q And, in fact, |ooking just quickly, Indiana --
admttedly, sone of Indiana is also in Order 5, but
| ndi ana represented 10% of the mlk pooled on Order 5 in
Decenber of 2022, correct?

A Yes, approximtely 10%

Q And Oni o represented approxi mtely 5% correct?

A Correct.

Q And if you look at Order 7, again, there is mlk
in Indiana for Decenber of 2022 that is physically |ocated
and produced in the Mdeast Area -- M deast Marketing Area
that is, in fact, pooled on Order 7, correct?

A Yes.
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Q And there's sone from M chi gan, but we don't know
how nuch because it's restricted. But Indiana, again,
represents nore than 10%of the mlk that is being pool ed
under Order 7 from Order 33, correct?

A Yes.

Q And if we turn to Oder 30, while snmall vol unes,
nonet hel ess there's volunes of mlk from | ndi ana and
M chi gan and sone unquantifiable nunber for Chio that is
pool ed on Order 30 from Order 33 marketing area, correct?

A Yes.

Q And finally for Order 32, there's sone very snall

anmpunt of mlk fromlIndiana that is pooled on Order 32,

correct?
A Yes.
Q So, in fact, when we | ook at pages 2 and 3 of your

testinony, that is mlk pooled on Order 33, whether or not
that m |k was produced in the marketing area, correct?

A | believe that's correct.

Q And it doesn't include any of that mlk that we
just looked at in Exhibit 58 that is being pooled on
Oders 1, 5, 7, 30, and 32, correct?

A That's correct.

Q "1l keep ny prom se now. |'mdone with those
exhibits. And if | may approach the w tness?

THE COURT: You may.

MR, ENGLI SH: And, Your Honor, | will get the
copies and return themto USDA.
111/
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BY MR ENG.I SH:

Q So | want to turn now to sone of your statenents,
i ssues, and in particular, | want to start discussing
Dairy Farnmers of Anerica.

And the sentence at the end of the first
par agraph, "As of June 2023, DFA's M deast Area had 828
menber farns |located in the six aforenenti oned states,
produci ng about 20 m|llion pounds of ml|k per day."

And so recalling what we just discussed -- and |
admt | was confused, so this is on ny part -- are those
828 nenber farns all the farns that DFA has that are
physically |ocated in the nmarketing area regardl ess of
where the mlk is pool ed?

A Yes. Yes.

Q Do you know how many of those 828 nenber farns
| ocated in the Mdeast Area itself are actually pool ed on
O der 33?

A. | do not know that. The ngjority of them

Q How about the 20 mIlion pounds of m |k per day,
how nmuch of the mlk that are -- that is physically
produced by DFA nmenbers in the marketing area is actually
pool ed on Order 337

A | do not know that nunber.

Q Ckay. Thank you. So thank you for correcting
what | considered to be a typo about the cheese pl ant
being in Western versus Eastern Pennsylvania. | confess |
puzzl ed over that.

Who owns that plant?
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A. Who owns that plant?

Q In Western Pennsylvania. Now that we have
corrected the plant in Western Pennsylvania as a | arge
cheese plant, who owns that plant?

A That's a DFA pl ant.

Q And what is the supply for that plant in terns of

geogr aphi ¢ regi on?

A You nean how large is the footprint?

Q No. How far away does the m |k cone?

A Right. So --

Q Does it cone fromfar away as M chi gan?

A. It can, yes.

Q Can, but does it?

A Yes.

Q Does it conme from I ndi ana?

A. | would say not as a regul ar supply. But, yes.

Q Goi ng back to Mchigan, would it go as a regul ar
supply from M chi gan?

A Yes.

Q Does that plant operate as a traditional bal ancing
plant or is it running at full capacity?

A That plant would run at full capacity.

Q Is it true that that plant does not accept mlk as

a balancing facility for Order 33 Cass | plants?

A. "' mnot sure what you nean by that.
Q Well, you have just said that it is running at
full capacity. |If so, does it have the ability to accept

surplus mlk frommlk being diverted fromdCdass | plants
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in Order 337

A. | would say that woul d not be a usual practice. |
won't say it never happens, but it's not a usual practice.

Q And is it ever a practice to accept mlk diverted
by Class | proprietary handl ers as opposed to co-op?

A. | woul d say probably even | ess frequent.

Q So I'm hoping to have a shorter conversation with
you than | did with M. Sins, about the question of the
$1.60 and the $2.20.

A Ckay.

Q | say that because on page 18 of your testinony,
you quote from USDA Federal Order reform and you say that
"Option 1A recognizes the quality G ade A of m |k through
the addition of a differential that begins at $1.60 per
hundr edwei ght in the base zone."

You acknow edge there's a base zone of $1.60, at
| east in Federal Order reform correct?

A. In the Federal Order reform yes.

Q |s there a base zone as that termis used by USDA
in Federal Order reformat $2.20 in National MIK's

pr oposal ?

A. | would say no, we did not approach it the sane
way .

Q Is it fair to say that in Federal Order reform

t hat USDA had the $1.60 base zone, they then had a price
surface that was added to the $1. 60 base zone, and then
there were red pencil adjustnents nade? 1Is that a fair

characterization of what USDA did in your view?
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A. That woul d be ny understandi ng, yes.

Q Nati onal M|k Producers Federation went back to
the source of the USDSS, United States Dairy --

A Sector Sinul ator.

Q | keep forgetting sector, Sector Sinulator.

And National MIlk had that run using the sane
$1.60 from Federal Order reform correct?

A. Yes. W had a -- that was by request fromthe
task force, National M|k Producers Federation task force,
to have essentially a price wedge of $1.60 per
hundr edwei ght that was appli ed.

Q And now you said you approached it differently.

There's a $2.20 mininmumas | understand it from
M. Sins?

A Yes.

Q And that nmeans that in sone areas $0.60 was not
added in the sane way it was added by -- in terns of the
$1.60 by USDA in Federal Order reform correct?

A | think that is a fair characterization.

Q What is the philosophical justification for
National MIk to use a different nmechani smthan USDA used
in Federal Order refornf

A. Qur initial approach was the same. Everybody
started with the USDSS results at $1.60 per hundredwei ght
added in, as we requested. M. Sins spoke to the four
groups that split up and went their separate ways to work
on each geographic region. Mst of them canme back and

said, we can make this work with no adjustnents with the
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$1. 60.

At | east one area, maybe nore, | don't recall off
the top of nmy head, cane back and said, we can't make
t hese add up. The price alignnent doesn't work if we
|l eave it at $1.60. We need sone novenent.

And so those sections of the country that had that
i ssue worked together to come up with a mninmum price that
woul d be el evated above the $1.60, and that's where the
$2.20 cane in. But that $2.20 was not applied
universally, only in the areas that were having price
al i gnnent issues.

Q Was it price alignnent issues or was it areas
where the nodel showed that the val ues were negative or
cl ose to zero?

A My understanding is it's price alignnent issues.
But the folks that are followng ne that were in those
areas can speak to that directly. W did not have that
issue in the Mdeast, and that's where | worked.

Q | really want to thank you for your candor. Thank
you.

You tal k about the w dening distance between the
plants and the farns that supply them

Is it true that farnms supplies for mlk are
increasingly distant fromthe popul ati ons that consune the
ultimte dairy products?

A | think that's probably an accurate statenent,
yes. They are trying to expand. Expansion requires nore

land. And they are trying to go to areas where they can
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acquire land to expand their farnms. So that typically
nmeans you are headed away fromcities, not toward them

Q And when building a plant, a processor can weigh
the trade-off of either building a plant next to the farm

supply or next to the population it tends to serve,

correct?
A. They absol utely do nake that eval uation.
Q Do you know whet her new plants are actually being

built that are farther away fromthe farm supply as
opposed to closer to the farm supply?

A Yes.

Q Which plants in the M deast region that have been
opened are farther fromthe mlk supply?

A. | spoke to two plants, both Cass | plants, that
are closer to the population centers. One is in Tipp
Cty, OChio, and one is in Northeast |Indiana, near Fort
Wayne. Those are closer to the popul ation and further
fromthe mlk supply.

Q Do you agree that the USDSS nodel takes into
account the cost of hauling mlk from production to where
it's needed?

A | woul d hope so. That was ny contribution
25 years ago.

Q And al so the cost of getting that finished fluid
product to the market, correct?

A. Fluid and ot her products as well, yes.

Q And neither the USDSS nor the Federal Market

Orders have any policy or decision about who bears those
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transportation costs, correct?

A That is correct.

Q Because it is up to the supplier and processor to
negoti ate how they will account for those hauling costs?

A In the nodel ?

Q Qut si de t he nodel ?

A. | was thinking about sonething differently when
you asked that question, so I'll have to ask you to ask
t hat agai n.

Q So ny predicate question that you agreed wth,
believe, was that neither the USDSS nor the Federal
Mar keti ng Orders have any policy or decision about who
bears those transportation occasions, and | think you
agreed with that statenent.

A Maybe | should qualify that. M ninum prices apply
at point of delivery, not point of production. So there
is a cost, there is an expectation that the product wll
be delivered to that point of sale.

Q FOB pl ant ?

A FOB pl ant, correct.

Q And t he USDSS nodel, again, takes that into
consideration in terns of figuring out the spatial values,
correct?

A. It doesn't care who bears that cost. It just
knows there is a cost.

Q Thank you.

And so ny followup question was that since the

nodel doesn't care, but nonetheless tells us where those
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costs are, suppliers and processors are free to account
for that hauling cost naybe not being FOB plant, correct?
A. There is some of that negotiation that happens.
And it is a negotiation. But the mninmumprices do apply,
as you said, FOB plant, and the negotiation starts there.
Q And, in fact, there are supply agreenents,
especially recently, that have provisions for fuel

charges, correct?

A Yes. And we woul d have sone of those in the
M deast Area as well. They are not universal.
Q So, again, maybe we can have a shorter

conversation than | had with M. Sins.
You have nentioned | abor costs going up, fuel
costs going up, equi pnent costs going up, correct?

A | suppose | didn't actually nention that. It is
inny witten testinony, but | didn't actually say those
things. But, yes.

Q Wel |, you understand that | have poured over your
testinmony with great interest.

A. | am del i ghted about that.

Q No one bought that.

A. | did. | believed you.

Q You woul d agree, again, partly because of your
i nvol venent, that the USDSS accounts for |abor costs,
correct?

A. " msorry. Sonebody coughed and | didn't hear
your operative word there. Say it again, please?

Q That the USDSS accounts for | abor costs, correct?
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A. What sort of |abor costs?
Q The | abor costs that you testified in your witten

testi nony have gone up.

A The transportation?

Q What ever | abor costs you included. It was just --
A Yes.

Q -- transportation?

A Yes.

Q Ckay. And the costs of fuel are included in that
nodel as wel | ?

A. Yes. The nore recent versions of it, |I'm not
exactly sure what is used for transportation. But as it
is an iterative process, | inmagine that the sane | abor

factors and fuel factors that were there 25 years ago are

still there, but probably better and inproved. But | do
not know what's in it today.

Q Were you here for Dr. N cholson's testinony |ast
week?

A | was.

Q Did you hear himsay that sonetine around 2010 or

2011 they had created | believe a separate hauling cost
nodel ?

A. Yes. That seens to spell the denmi se of ny
contribution. Yes.

Q Well, it probably grew out of it. It wouldn't
exi st but for you.

A Yes.

Q How about t hat?

TALTY COURT REPORTERS, INC. 7855

taltys.com - 408.244.1900

Cct ober 10, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And includes the cost of equi pnent, correct?
A "' m not sure about that one. He would be the
expert on that. | don't know.
Q Did National M|k ask Dr. N chol son what was or

what was not in the nodel ?

A. As far as transportation costs?

Q Yes.

A | don't think so. | just mght -- | have this in
nmy testinony. | did not read it.

The National M|k Federal Order task force was
al ready well underway when | was asked to participate. So
there will be sonme things -- in fact, | was not around
participating when the task force asked Drs. Ni chol son and
St ephenson to do that work. About the tinme I showed up
was just after that first nodel run had conme. So | don't
know exactly what was asked for.

Q Based upon your own work for your dissertation
and your know edge that it's an iterative process, do you
have any reason to believe that the USDSS nodel is
i nconplete in any material way?

A Well, there's always inprovenents that can be
made, but | would say it is as good a representative of
what it's supposed to be as what it can be. For a
transshi pnent nodel that is as detailed, with as much
input data as it has, it's fairly remarkable, and there
aren't any counterparts to that. So | think inprovenents
can be made, but a | ot of that depends on the conputing

power and t hese days foundi ng sonmebody who wants to work
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on it.

Q So as | have read your testinony and |listened to
it today, are there any of the nodifications that you nade
in the Mdeast Area, nmade to correct or to inprove on the
USDSS nodel ?

A. Yes, | think so. Dr. N cholson said it. | know
|'ve tal ked to Mark about this several tines,

Dr. Stephenson. And it was certainly evident when | did
nmy dissertation work onit. |It's a starting point where
it gives you sone decent guidelines to say, what el se

m ght we think about? |If you wanted to | ook at a bl ank
map of the U S. that said, fill in the dass |
differentials, and you had nothing to guide you, you m ght
have sone real trouble doing that. And the USDSS gives
you, | think, initially, a really nice framework, nice
foundation that you can build on.

And a lot of what we did with the task force is
exactly what |I'mtal king about. Said, this is the
starting point, but this is not necessarily conplete
because the nodel cannot account for anything, it does not
account for everything. And even Chuck and Mark woul d
tell you the sane thing, that there is a fair amount of |
woul d say art -- that's been used before, | think that's
an appropriate term-- to go in and colorize this
framework and say, | think that's close, but it is maybe
not exact, and we can get a little bit nore precise by
adding the information that we know specifically occurs in

t hat nar ket .
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Q So let nme back up for a nonent.
On page 6 of your testinony, you say that "current
Class | pricing zones in the Mdeast Area are too | arge
geographically and do not reflect today's costs of noving
bulk mlk."
Do you agree that the USDSS nodel attenpts to
account for that?
A. | think it attenpts to account for that, yes.
It's certainly an inprovenent over what the current
Class | differentials are that were set up 25 years ago or
23 years ago.
Q And then you go on to say in the sane page, "Wen
attenpting to nove mlk to satisfy Cass | custoner order
requirenments, Cass | differentials are the main

regul atory tool available to incentivize ml|k novenents."

Correct?
A Yes.
Q So except for your discussion of the base price,

woul d you agree that Class | differentials are not
i ntended to cover production costs but rather to be a

rel ati onal and geographical tool to nove m |k between

| ocations?
A. | think that's a fair working definition of what
t hey are.

Q And am | correct that in making your nodifications
in the Mdeast, you did not believe it was necessary to
add $0.60 to the base differential?

A We did not add $0.60. W used the $1.60 as the
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base, used the nodel output, the USDSS nodel output, and
using that framework we were able to cone up with what |
think is the sensible and expl ai nabl e surface for the
M deast Area.

Q Thank you.

Goi ng back to the hauling testinony on pages 4 to
6 of your testinmony. | would ask a couple of questions
that | asked | ast week when M. Zalar was here.

You have included data for 2023 costs in your
testinony. But as | understand it fromlast week's
testinmony from National MIk, that in order to keep the
results consistent with the nodel that was for May and
Cct ober of 2021, that you are not actually relying on 2023
costs at this point; is that correct?

A The point of these two tables that | included,
that M. Zalar spoke to specifically and | did not, was to
nerely show the increase in hauling costs as experienced
fromas far back as we could go that we had known reliable
data to current. So these weren't anything nore than just
to show how nmuch costs have gone up, which is quite a
surprise when you | ook at sonme of the nunbers that are
i ncl uded here, it could go up that nmuch in a relatively
short period of tinme. But these were not tied to the
nodel at all.

Q O the proposal ?

A To the nodel.

Q Wll, it's -- is the fact that -- is the 2023 data
that you have testified to -- or M. Zalar testified to
TALTY COURT REPORTERS, INC. 7859
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and you tal ked about very briefly, is it -- is the fact
that that data is 2023 versus 2021 used in any way in the
nodi fi cations that the M deast working group made to cone
up with the proposal for your area?

A. So in a sense | would say the answer is yes,
because as | spoke to the ten two-city pairings, we tal ked
about what it actually costs to get mlk to nove from
certain areas. And those -- we rely on those val ue
j udgnents and opi nions and thoughts were based on what it
currently costs to nove mlk. So it would be nore apt to
say those are current costs, not 2021

Q Do you know i f that was a consistent principle
across the different working groups?

A | do not know that. | -- actually the working
groups worked to sone degree in isolation when we had to.
It was difficult to get that many people together. And
when we had our region-by-region discussions, we started
conpari ng nunbers al ong those seans. W didn't
necessarily tal k about details and how we got there. So |
don't know exactly what the other areas did, although
suspect that they did sonething pretty simlar to what we
di d.

Q So when you did | ook at these pairs and in 2023
costs, did you cover 100% of the costs whil e | ooking at
t hat ?

A | -- | wouldn't say that that way. It was nore of
a question of what do we think it takes -- what kind of a

price difference do we think it takes to get mlk to nove
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that -- fromone |location to the next? And it wasn't a
matter of saying, we want to cover 100% of the cost or any
percent of the cost. It was, what do we think it takes to
get that mlk to nove?

Q Do you know whether USDA in its thinking has

consi dered using sone percentage | ess than 100%®

A. | don't know that. | suspect that they probably
woul d.

Q |"mpretty sure you were in California at the
time. But you are aware there was a hearing -- the only

changes in the Class | price surface since Federal Oder
reformwas in the Sout heast, correct?

A Yes.

Q Wul d you accept ny representation that in that
proceedi ng, DCVA, which was the cooperative, and USDA in
accepting the proposal, applied an 80% haul i ng cost
di fference?

A. | wll accept that. That would be, | think,
consistent with what we did in California at the time with
simlar transportation issues.

Q Did you apply an 80% cal cul ation to the pairings
that you discussed in this testinony?

A. Not specifically.

Q Ceneral ly?

A Well, again, it wasn't -- the discussion was, what
do we think it takes to make m |k nove? So that nunber
may be hi gher or | ower dependi ng on what day, what week,

what nonth, what season. |t was nore of a general
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assessnent of, we think we need, for exanple, an
addi tional $0.30 for that milk to nove this direction.
Now, nobody said, and that will cover 80% of the cost, or
100% of the cost. It was, we think that's the nunber we
need to have mlk nove regularly.
Q Now, you said a few nonents ago that you got

involved in the process sone tine after it started.

Were you involved at the tinme that National Mk
created a spine of 19 strategically chosen anchor cities

extendi ng across the United States?

A. It sounds |ike you read sonething right out of ny
testinmony. Yes, | was involved. That was ny first
neet i ng.

Q Do you know whet her that was an approach used in

the past, either in Federal Order reformor in the
Sout heast proceedi ng?

A | don't know that it was used ever before. |
t hought it was a very innovative way to get a | ot of
peopl e who are | ocal experts on the sanme page. | thought
it was a -- a wonderful idea to get it started. And |
supported it 100%

Q | think I know the answer based upon sonethi ng you
said a few m nutes ago. But did National MIk provide --
establish any witten paraneters of how participants in
t he various regional neetings were to determ ne which
criteria to apply to specific |local challenges, or was
that left to those individual groups?

A. | think there was encouragenent. It would have
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been via e-mail, not a specific form a docunent, to say,

this is how we expect that everyone's going to approach

this, take these things into consideration. It was a
brief list.

Q Can you give us any context or specific
information as to how the 19 -- and maybe that should be
18 -- anchor cities were sel ected?

A. As that was ny very first neeting, | was nostly
all ears. | did very little speaking. And it was a

di scussi on about, as M. Sins described, what are the
cities that are either close to one or nore territories,
or in sone cases cities that we knew maybe needed a cl oser
| ook, that had been problematic in the past. But | think
he described it aptly what we did and how we did it, as
far as picking out those 19 cities.

Q Did the | arger group, before breaking up into the
smal | er groups, nmake a determ nation as to what values to
assign for the proposal to the anchor cities?

A. Yes. So we picked out the anchor cities. That
was the point, to say, these are val ues associated with
these 19 cities. And they were interpreted to be
flexible, but you mght have to work kind of hard to get
sonebody to change their point of view, because everybody
was trying to use those sanme nunbers.

So, for exanple, in Charleston, Wst Virginia,
with the $4.70 differential, that was the one that was
given to us that day, and | believe it remains the sane --

remai ned the sanme in the proposal. But the idea was,
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assign nunbers that are relatively fixed, could possibly
change if you had to, but those are the ones you are going
to base everything that -- we'd go into the subgroups and
have your discussions, those are the ones that you are
going to be -- those are going to be the reference
standards. Those are the ones you are always going to
keep an eye on.
Q When you said they were "given," was that sonebody
provided themto the group or the group discussed?
A. | think for the nost part they came out of USDSS.
| cannot swear to that, but |I'mpretty sure that's
where -- if they didn't, if they weren't exactly that,
they were very close to that.
Q Well, now, | agree Charleston, West Virginia, was.
So maybe we shoul d get Exhibit 323.
THE COURT: Wi ch one?
MR, ENGLI SH: Exhibit 323, if we could get a copy
for Your Honor and Dr. Erba.
And, again, for the record, and for those who are
listening online, this is the now | believe resubmitted
M G prepared Exhibit MG 31, that's been | abel ed and
admtted as Exhibit 323, that we have represented is an
extraction except for the last colum being different of
t he proposal versus the Wsconsin third iterati on average.
THE COURT: And would you read into the record its
name, Exhibit 323 MG --
MR, ENGLI SH:  31.
THE COURT: Keep reading. |'mtalking about the
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headi ng here that includes the word "corrected."

MR. ENGLISH: Well, you have a copy | don't have,
Your Honor, because |'ve got the old version.

THE COURT: Ckay.

MR, ENGLISH: You are nore up to date than | am

THE COURT: | feel quite el evated.

"Exhibit 323, M G 31, NWPF, underlined, Fina
Class | Differentials, June 2023, Anchor Cities Corrected
Header . "

You may proceed.

MR ENGLI SH: | believe sonewhere, if it's the
corrected version, it should also say "Prepared by MG "

THE COURT: Well --

MR. ENGLI SH: Maybe you don't have the nost recent
ver sion.

THE COURT: Well -- oh, you are correct. Ckay.

To the left of what | read it says, "Prepared by MG "
It's also a MG exhibit, and | did read "Exhibit 323
MG31."

MR. ENGLI SH:  Your Honor, that -- what you have is
what we submtted today in response to our conversation
that | had wwth Ms. Hancock, that we were going to before
it was admtted make a nodification, and the nodification
is to say "Prepared by MG" And we did submt that. And
if we didn't send a copy, we will get a copy to everybody.
BY MR ENG.I SH:

Q So, Dr. Erba, looking at this, we have Charl eston

anchor city -- I'"'mnot going to try to pronounce the nane
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of the county -- West Virginia.
And indeed, there's a $4.70 nodel average, and a

$4. 70 proposed, for a difference of zero, correct?

A Correct.

Q And simlarly, although | believe in your
testinmony you call it Verona, Virginia, in Row 2917,
W nchester, which is Wnchester City, because Virginiais
what it is, in the Commonwealth of Virginia, simlarly you
had a 4.50 nodel average, 4.50 proposal, and a zero
di fference, correct?

A Yes.

Q Ckay. Let's just briefly divert, because in your
testimony you refer to the city of Verona, Virginia, which
| believe is an unincorporated area of a county that's

90 m |l es sout hwest of W nchester.

A Yes.
Q So which one's correct?
A. Well, we used -- we used the -- them
i nterchangeably. And | -- as | understood, of course, |

didn't know where either one was when we tal ked about this
back in Septenber of |ast year. | assune that they were a
little closer than that. But they are relatively close.
So we used those interchangeably. Verona was what we
tal ked about the day that | partici pated.

Q Okay. It looks to ne to be 89 road mles from
W nchester to the sout hwest.

But you have used them i nterchangeabl y?
A Yes.

TALTY COURT REPORTERS, INC. 7866

taltys.com - 408.244.1900

Cct ober 10, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. Now, we'll talk a little later today --
maybe before |unch, maybe not -- about what was done for
Sharpsvill e, Pennsylvania. And you have al ready di scussed
in your testinony, Chicago, which was down $0. 60.

So that decision basically to take Chi cago down
$0. 60 was made during that initial nmeeting for setting up
t he anchor cities?

A. No. That was -- it was an iterative process, and
Chi cago was one of the cities that we revisited severa
times as that was one of the key places where quite a few
of the territories, the regions that we're | ooking at
this. So | don't think it was ever as high as what the
nodel said it should be. W already talked it down as a
group to say, we need to start that |ower.

The M deast woul d have |iked to have seen that a
little bit higher, but we agreed that we had to conme up
with a nunber that everybody could Iive with, and that's
where we ended up. So that did change quite a few tines.

Q So in the Mdeast you just said that you thought
t hat nunber actually shoul d be higher, correct?

A That's where we were initial Iy trying to push it.
And we were -- and we don't market mlk in Chicago from
the M deast, typically. It nmade sense to us because of
the way that Chicago is set up, in ternms of the traffic
especially. It's difficult to get trucks through there.
But we don't market mlk there, so we deferred to the
peopl e who do, and they said it should be |ower, so we

said, okay, we can live with that.

TALTY COURT REPORTERS, INC. 7867
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

But we had to -- our point was that one of the
initial things that we had to get corrected was Chicago
and Grand Rapi ds need to be about the sane, so wherever
Chi cago ended up is kind of where we started our anal ysis.

Q | think you anticipated where | was goi ng because
you di scussed in your testinony about trying to match it.

So in a way, once Chicago went down from $3.70 to
$3. 10, that nmeant Grand Rapids had to go down, correct?

A. They were already -- we already had a | ow nunber.
| think the initial nunber was 3.20 before we did any of
the work with the rest of the Mdeast. So we didn't -- we
weren't very far off initially.

Q Was that what the nodel had for G and Rapi ds?

A | don't know actually. | don't think so. |'m not
sure.
Q So simlar to Chicago being an iterative process

and sonebody canme back and said, that's what we need,
was -- was Denver discussed, Row 233, and set as part of
an iterative process, or was the $0.80 increase fromthe
nodel in the proposal laid out when you first established
t he anchor cities?

A Denver, | do not know. That was very clearly
outside the Mdeast Area, and | didn't have any
di scussi ons about what was going on with Denver.

Q Wuld that be simlar if |I asked you about
Amarillo?

A. Yes, that would be simlar. | did not have any

di scussi ons about what Amarill o shoul d be.
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Q Ckay. \What about Norman, Ol ahoma, was that al so
simlar?

A. Also simlar. | did not have any di scussions
about what would be in that central part of the U S.

Q What about either Phoeni x or Yuma, Arizona?

A. Yes, very nuch so.
Q “Very nmuch so" that you did not involve --
A. | was not invol ved.

Q And notw t hst andi ng your prior involvenent in
California, would that also be the case for the two
California cities, Los Angel es and San Franci sco?

A. Very early on because it was a new process, | was
asked to sit in on sone of the Western regi on neetings,
which | was happy to do, and explain what | understood
about the nodel and what it nmeant. O her than getting
them started on what that discussion should be and how
t hey should go about it and what those results neant, |
didn't participate in what those final nunbers | ooked
like.

Q How about prelim nary nunbers?

A They woul d have been very prelimnary. Like
a-year-ago nunbers.

Q Do you renenber what they were?

A. Top of ny head, no. Qualitatively, | would say
t hat the nunbers in San Francisco and LA, | woul d have
encouraged themto be higher than what the nodel said for
t he reasons that have been discussed, traffic concerns

mai nly. But beyond that, no.
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THE COURT: What concerns nmainly?

THE WTNESS: Traffic. Congestion

THE COURT: | still don't --

THE WTNESS: Traffic. Cars, trucks, highways.
Traffic.

MR ENGISH Traffic, T-RA-F-F-I-C. Correct?

THE W TNESS: Yes.

THE COURT: Thank you. | amfamliar with
traffic. | don't know why |I had trouble with that word.

MR. ENGLI SH: Because we have been in this
wonder ful jurisdiction with roundabouts.
BY MR ENG.I SH:

Q Did you then choose a different subset after the
anchor cities to be the next set? Ws there sort of |ike
a subset of anchor cities within the M deast?

A. Yes. And that's part of that ten two-city
pairings that | went through in -- in sone detail. Those
are the cities that made the nbst sense to us to get sone,
again, | would say nmaybe a secondary spine that would run
across the Mdeast. It's sonething that everybody could
understand, all the participants in the M deast discussion
coul d understand where those were and what the chall enges
were to get mlk to nove there.

Q And was the idea that these anchor cities would be
mej or consunption points?

A. Not necessarily. They tended to be |arger cities,
al t hough we have sone on there that are not large cities.

Those were just the ones that are the nost famliar with
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the folks that were in the discussions.

Q So, for instance, Pittsburgh is a pretty large
city, correct?

A. Yes, it is.

Q And Sharpsville is not a very large city, right?

A That's correct.

Q So why was Sharpsville chosen rather than
Pi ttsburgh?

A. Sharpsville is a location of one of the O ass |
pl ants, and we wanted to nmake sure that we had di scussion
around that, particularly since there's a | arge cheese
pl ant |l ess than an hour away fromthat. So it was an
inmportant city to get right.

Q Ckay. But that |arge cheese plant is running at
full capacity, correct?

A. | think for the nost part it is, yes.

Q So it's not as if -- like the conversation that
M. Rosenbaum had with M. Sinms yesterday, it's not the
sane thing as pulling mlk away froma cheese plant in
Amarillo to Dallas, is it?

A | don't know if | would nmake that conparison. |
woul dn't -- | wouldn't want to hazard that guess. But |
do know it is difficult to get mlk there, and it's been
increasingly difficult to get mlk there. And it is a
chal l enge. Every year we have the negotiation about how
to set up the supply agreenent with that plant and -- ']
just leave it at that.

Q So when we were tal king about "that plant,"” we
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were referring to the cheese plant, not the fluid mlk
pl ant ?

A. The Sharpsville plant. Sorry. | got this m xed
up. It is New WImngton that's the cheese pl ant.
Sharpsville is the Cass | plant.

Q And the answer to your question a mnute ago was
about getting a supply to the New WI m ngton pl ant,
correct?

A. New W I m ngton cheese plant, yes. They are about
an hour apart from each other.

Q So with respect to Charl eston, you then worked
your way north, | believe you said? Your testinony,
you --

A. Well, we kind of branched out from Charleston in
virtually all the directions that would be applicable to
the Mdeast. So north and west and far north. Yes.

Q But with respect to the conversation -- and
apol ogi ze, | should have predicated this. So we're about
to tal k about Western Pennsyl vani a.

And to that extent, as | read your testinony,
that's where you worked north from Charl eston, correct?

A Yes.

THE COURT: | just want to nake sure this is easy
for anybody to grasp wherever they tune in.

Have all your references today been to Charl eston,
West Virginia?

THE W TNESS: Yes.

THE COURT: Thank you.

TALTY COURT REPORTERS, INC.
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MR. ENGLI SH: | apol ogi ze, Your Honor. | should
have made that clear. Yes, on Exhibit 323, we're
di scussing the anchor city, Row 2979, Charl eston, West
Virginia, FIPS code 54039. And | do not intend, and
unl ess our witness takes us into an unexpected direction,
to talk about a different Charl eston.

But thank you, Your Honor.
BY MR ENG.I SH:

Q And so as | think your testinony on page 13 says,
you | ooked at the results, and then you fine tuned it sone
nore, correct?

A Yes.

Q Ckay. And that was | think, quote, to correct for
pricing inconsistencies, correct?

A Yes.

MR, ENGLISH | hesitate to do this before |unch,
Your Honor, but if we could have the witness provided with
Exhi bits 300 and 301.

THE COURT: We can.

Now, are -- can the record copy be returned yet,
and if not --

MR, ENGLISH: 1'mgoing to ask for it again. So
the question -- | think it nakes nore sense to keep it,

but 1"mnot going to use it right this second. So if you
woul d rather return it and wouldn't mnd retrieving it
when | need it later, then that's fine. |'mcertainly not
going to use it before |unch.

And not to try to break for lunch early, but |
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don't knowif nows the tine to start with 300 and 301 or

whet her you want to --

THE COURT: No, it istinme to start with them

| would like us -- M. English, if you will

me -- | would like us to return these record copies so

that they are properly with the Agricultural Mrketing

Servi ce over |unch.

So now we have borrowed another record copy that

the witness is being handed. Thank you, M. English,

that. And I wll get ny copy.
And did you bring rulers?

MR ENGLI SH: | haven't had tinme to buy them Your

Honor, for sone reason.

THE COURT: Al right. I'msituated and ready to

go. Thank you.
BY MR ENGLI SH:

Q So we're going to | ook at Pennsyl vania and --

THE COURT: Wi ch one? 3007
MR ENGLI SH:  301.
THE COURT: 301. GCkay. Good.
MR, ENGLI SH:  301.
BY MR ENG.I SH:
Q And | want to | ook at Rows 2220 -- sorry.
the IDis -- so 2221 is the row 2237 and 2254.

And what these are, are Butler County, which is

Pittsburgh, correct, Dr. Erba?
A. | think Pittsburgh is in Allegheny County,

they are right next to each other.
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Q Thank you very nuch. 2213.

THE COURT: Tell ne again what row?
BY MR ENGLI SH:

Q Al right. W're not going to | ook at Row 2221
| believe we're going to | ook at 2213, which is Allegheny
County. Thank you, Dr. Erba. Wrking too |ate |ast
ni ght .

And that's All egheny County, and that's where
Pittsburgh is, correct?

A | believe that is correct.

Q And Sharpsville is in Mercer County?

A Yes. That is correct.

Q And that is 2254.

And Fayette is 2237, and that's al so known as
Uni ont own, correct?

A Yes.

Q Ckay. So, now, linking first, Allegheny, which is
Pittsburgh, and Mercer, Row 2254, which is Sharpsville, do
you agree that right nowthe differential for both is
$2. 107

A Yes.
THE COURT: And which colum is that?
MR. ENGLISH That's Columm L. Thank you -- |I'm
sorry, on this sheet, it is Colum I. It was al ways

Colum I, but Columm I.

THE COURT: Current differential.

MR ENGLISH. Current differential is $2.10.
BY MR ENGLI SH:
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Q And | was ahead of nyself. Colum L would be

Sharpsville at $4.20, and All egheny at $4.15, correct?
The nodel average woul d be $4.15?

A Yes.

Q And then if you go to the proposal, although you
have nodified it, so I'll go to the nodified nunber,
because the proposal from Colum O has $4.40, but now for
Pi ttsburgh you say $4.20, correct?

A Yes.

Q Ckay. So that's $4.20. But Mercer County is $4,
correct?

A Yes.

Q So today, Sharpsville and Pittsburgh have the sane
Class | differential. Under the nodel, Pittsburgh would
be $0.05 less than Sharpsville, and after your adjustnent,
t oday, now Sharpsville is $0.20 | ess than Pittsburgh
correct?

A | believe that is correct.

Q And plants in Pittsburgh are all proprietary
operators, correct?

A | don't know that for sure, but I'mgoing to say |
t hi nk so.

Q And Sharpsville is owned by DFA, correct?

A. Sharpsville is owned by DFA.

Q And in your testinony you said that Sharpsville
doesn't conpete directly in Pittsburgh with the Pittsburgh
operations, correct?

A. Yes. That -- Mercer County is several counties
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north of where Pittsburgh is, so they're not in that sane
geogr aphi ¢ area.

Q But, in fact, that plant sells significant vol unes
in Pittsburgh, doesn't it?

A | don't know that.

Q You woul d have no reason to contradict M. Turner
when he returns and will say that?

A | -- 1 truly don't know. You would have to ask
sonebody who actually knows what those selling patterns
| ook I|ike.

Q In fact, because that's not your role, right?

A. That is not ny role.

Q So what specifically about the nodel is incorrect
when it conmes to the conclusion that whether a nickel or
the sanme, Pittsburgh and Sharpsville should be either a
ni ckel lower for Pittsburgh or the sane as Sharpsville?
What is wong with the nodel on that particular issue?

A | think the issue there is the sanme as what it is
ot her places, and it doesn't really take into account the
difficulty of noving mlk in or out -- or dairy
products -- out of those plants into those areas. So --
with respect to Al egheny County, it's nore difficult to
nmove through Pittsburgh. You would expect that it's far
enough south where there should be a price difference
anyway, different from Sharpsville, and that's the way we
assigned it. This was al so close enough to the border of
the Northeast where we had to nmake sonme adjustnents to

make sure that we lined up with the Northeast as well. So
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t hose woul d be sone of those counties that were |lying
cl ose enough to the seam where we needed to get sone
adj ust nent s made.

Q Well, there's a lot to unpack there. Let's start
w th, before you get to the Northeast, you have got the
unregul ated territory between Oders 1 and 33, correct?

A Yes.

Q And Western New York is also subject to a state
order and not necessarily the Federal Order, correct?

A. As far as | understand it, yes.

Q Ckay.

THE COURT: M. English, | hate to stop you, but
|"mgoing to. | would like to break for |lunch now for
about an hour.

MR. ENGLISH: Do we want to return those two
during | unch?

THE COURT: Yes. Wuld you please take a nonent
now and take those record copies and return themto the
Agricul tural Marketing Service? And then we'll have you
get them again after |unch.

And is there anything further that we want to
announce before we break for |unch?

Not hing further. W'IlIl resune with this when we
get back.

Pl ease be back and ready to go at 1:05 p.m W
break at 12: 02 p. m

(Wher eupon, a luncheon break was taken.)

---000- - -
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TUESDAY, OCTOBER 10, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go on record.

We're back on record at 1:05 p. m

There is a prelimnary event, M. English.

Now, | just want to refer just a nonent to the
Exhi bit 318, and on page 41 there's a nention of the
colored pencil crews. Colored pencil.

Now, the wonderful Agricultural Marketing Service
has presented nme with tools for this proceeding. Three of
them | wll guard themwith nmy [ife. | allow the w tness
to use one. The nane of this ruler is the "Pencil Gip."
And since | only need one, and | have given the w tness
nunber two, and | have a third one, | would all ow whoever
is at the podiumto use nunber three.

Wul d you approach, M. English?

MR. ENGLISH: | approach, and | accept. And I
t hank you, and | thank AMS.

THE COURT: Every knew | needed a yardstick. The
yardsti ck woul d have been ideal. But this will be easier
in nmy luggage back and forth.

MR, ENGLISH And | also promse to returnit. O
| eave it up here for the next person.

Your Honor, good afternoon.

BY MR ENGLI SH:
Q Dr. Erba, good afternoon. M nane is Chip English
for the MIKk Innovation G oup.

When we broke, we were |ooking at Exhibits --

well, | haven't yet |ooked at 300. So, you know what,
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let's just bring up 301 for now And if | may have a copy
again for the witness, which we returned during lunch to
t he care of USDA.

A. Thank you.

Q Now, | have a few prelimnary questions before
getting back to that.

One, going back to near the beginning of our
conversation, and this is about if there were principles
articulated in witing. And | did not follow at the tine,
but am 1 correct that you said you saw one e-nmail or maybe
nore than one -- an e-nmail early on that articul ated
di scussion points or criteria, maybe |I'mgetting it wong,
as to what the principles would be for the nodifications?

A. | would call it nore of a rem nder of the kinds of
t hings that each of the participants need to keep in m nd.
It wasn't a prescriptive list, and it certainly wasn't
neant to be limting. It was nore of a rem nder of, this
is what we discussed in our initial neeting, see if you
can adhere to these sane kinds of ideas as you have your
i ndi vi dual di scussions.

Q And do you recall what the rem nder |ist was?

A | think it was simlar to what was nentioned
earlier and just basics of the markets. So where are the
supply points, where are the demand points, what are any
consi derations we mght have for why we think it is --
mlk is nore challenging to market -- mlk is nore
chall enging to market in sone areas versus others.

Just -- just basic rem nders of what it is we're trying to

TALTY COURT REPORTERS, INC. 7880

taltys.com - 408.244.1900

Cct ober 10, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 10,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

do and how we're trying to do it.
Q So thank you very much

So now goi ng back to where we broke off before
| unch, and | haven't been this specific, but |'m
essentially discussing page 14 of your testinony.

And we were discussing the question of
Shar psvill e, Pennsyl vania, Mercer County, and the
proprietary operations in Pittsburgh, Allegheny County,

and the fact that presently the Class | differential is

t he sanme, the nodel had a nodest decrease in the -- sorry,

| shouldn't use that phrase -- had a nodel $0.05
difference in favor of Pittsburgh, and when National MIKk
made its proposal, as corrected or adjusted today,
Pittsburgh is $0.20 higher than the Sharpsville DFA pl ant
correct?

A You are going to have to give ne a second to find

nmy rows again.

Ckay. Yes.
Q "Yes," you agree?
A Yes.
Q Now, what specific information do you have for

this record that suggests the nodel was incorrect and that

Nati onal M1 Kk's approach granting DFA a $0. 20 advant age
over the proprietary operations in Pittsburgh is the

correct solution?

2023

M5. HANCOCK: Your Honor, | don't know that that's

the right way to state that, and | don't want the w tness

to respond to an argunentative question in a way that
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adopts testinony that is not his.

THE COURT: | agree with you, M. Hancock.

Clever, M. English, but I would like you to
elimnate your distinction between the DFA plant and the
proprietary plant and instead ask a nore open-ended
guesti on.

MR ENGLISH. Wwell, | --

THE COURT: | know it is cross.

MR. ENGISH: It is cross, and | think it matters
a whole ot as we go through this conversation, Your
Honor, and it's going to be -- it is going to happen
repeatedl y, because the fact of the matter is that over
and over again there are going to be exanples where the
nodel had a result that either had plants at the sanme or
in the reverse order they now end up in, and,
coincidentally or not, the cooperatives end up with val ues
that are | ower than proprietary operations.

And that is an inportant point for this record.
It's inmportant for USDA to consider howit is -- how AVS
is being asked to use the systemin what we view as an
anti conpetitive way.

THE COURT: | appreciate your point of view, and
that is your argunent for nme to allow you to ask the
guestion as stated, but | decline to. Rather, do what you
have very carefully done. You have step by step had this
W thess testify as to where these plants are, and if you
want, you can go back over that to nmake your point as to

where they are.
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But that final question should be phrased in such
way that your ultimte determ nation of what happened is
not in your question, but rather this witness can testify
as to the facts.

MR, ENGLISH So is it your instruction that |
cannot identify the ownership of the plant as | ask the
guesti on?

THE COURT: No, no, no. That's not ny
I nstruction.

MR, ENGLISH Al right. | wll -- 1 wll see --

THE COURT: | would |ike you to identify the
ownership of the plants before you get to the ultimte
guestion. Wich | think you did before lunch. But I'm
inviting you to go back over that.

MR. ENGLI SH:  Thank you, Your Honor.

BY MR ENGLI SH:

Q So what specific informati on do you have,

Dr. Erba, for the record, as to why plants |ocated in
Pittsburgh should end up with a higher Cass |
differential than a plant | ocated in Sharpsville?

A It follows the sane approach that we used
everywhere, and that is it's nore difficult to nove mlk
to the east and to the south. And Pittsburgh is one of
t he sout hernnost occasions of where we nove mlk in the
M deast fairly routinely. So to nme, it's not particularly
alarmng that the differential around Pittsburgh is higher
than one that's being conpared to quite a ways north of
t hat .
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| guess the other thing | would look at is to say
that the nunmbers that we have proposed in the NWF
proposal are not that far off what the -- what the nodel
reconmended to begin with. So | can understand why
there's maybe a little bit of a concern that there is that
difference, but it wasn't intentional, despite what it may
appear to be. It was just the way we cane across, and we
had the di scussions how we set the differentials up to
have a conti nuous, contiguous, expl ainable price surface.

Q Can you provide specific economc information as
to why you deviated fromthe nodel in the case of
Sharpsville and Pittsburgh where the nodel had Pittsburgh
$0. 05 | ess than Sharpsville?

A. No. Qualitatively, yes. |If you want specifics,
no. Just we know that it's nore difficult to nove mlk in
that direction, and that is how we set up those
differentials in that part of Pennsyl vani a.

Q So if M. Turner appears later in this hearing to
di scuss his disagreenent and specifics as to why he thinks
that nmoving mlk to Pittsburgh is at | east as easy as
nmoving it to Sharpsville, you do not have specific
information to contradict hinf

A No. But | would be interested to hear what he has
to say about it.

Q Simlarly -- and | confess, | was a little
confused, but | think |I understand it -- at the end of the
paragraph, at the top of the page discussing Wstern

Pennsyl vani a, you say, "The sane sentinent applies to the
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pl ant located in Fayette County as is |ocated further
south of the Pittsburgh nmarket."
That's Uni ontown, correct?
A. | believe that's correct.
Q Ckay. And when you say "the sane sentinent," do
you -- what are you referring to? That your view that the

plant in the Pittsburgh market?

that's what's reflected in those Class | differentials.
Q And what specific informati on do you have for

deviating fromthe nodel with Fayette County?

per hundredwei ght difference fromwhat was proposed to

what was suggested by the nodel. And our feeling as a

Q And, now, do you agree that the plant in Mercer
County is owned by DFA?

A. There is a plant in Mercer County owned by DFA,
yes.

Q |s there any other plant in Mercer County?

A Wll, I'"mnot exactly sure where the county line

are in close proximty. |I'mnot sure if they are in

A. | would say the sane sentinent in this case neans

that i1t's nore difficult to nove mlk south and east, and

A | guess | better see what the deviation is first.

So, again, this is a, fromwhat | can tell, $0.15

group was that we need a little bit nore of a differenti al
to attract the mlk to get that far south and east of the

M deast Area. Beyond that, | have nothing nore specific.

is, but there is that cheese plant and Cass | plant that

plant in Mercer County is not conpeting directly with that
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different counties or not.
Q And | apol ogi ze for ny lack of specificity. |Is
there a -- the plant | have been referring to in

Sharpsville is a Cass | plant, correct?

A Yes.
Q s there another Class | plant in Mercer County?
A Not that |'m aware of.

Q And the plants in Pittsburgh and Uni ont own,
Pennsyl vania, are proprietary plants, correct?

A Yes. | believe that's correct.

Q Ckay. So let's go to the next paragraph, Ohio.

So O ark County, you have adjusted downwards in
your testinmony from$4 to 3.70, correct?

A That is correct.

Q And Wayne County, Indiana, is west of Cark
County, Onhio, correct?

A That is correct. Yes.

Q And, now, your principle that it is nore expensive
to nove mlk east, shouldn't Cark County then be above
Wayne County?

A | suppose it could be. But in the way we
di scussed this, it made the npst sense to nove that into
t he sanme pricing zone because our feeling was, anongst the
cooperative representatives that discussed this, that
t hose plants would all conpete for the sane business, so
t hey should be in the sane zone.

Q And that principle applied for a Cark County

operation that's a -- owned by a co-op, correct?
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A. |'"'mnot positive of that, so | wll just say |
don't know.

Q Ckay. Nonet hel ess, the principle of equalizing
raw product cost, as you discuss at the end of the
paragraph, applied with respect to Cark County, correct?

A Yes.

Q But that principle did not apply with respect to
Western Pennsylvania, did it, sir?

A. | think it did. It's just different geography,
different roads, different ability with different ease of
moving mlk in and dairy products out. So it's -- to ne,
they are not exactly the sane thing. And we woul d suggest
that, again, we are not very far off of what the nodel
suggested, and we're confortable wth where we ended up.

Q But you don't have specific evidence for those
costs of those roads or evidence to contradict M. Turner

if he cones and says sonething different at the end of the

heari ng?

A. Again, | would be interested to hear what he has
to say.

Q Let's turn to your testinony, Figure 1

A. Excuse ne. Can | nove this to the side now, or
no?

Q You can nove it to the side, but we will conme back
to it.
So your testinony, which is Exhibit 336 NWMPF-38
Anended, | want to | ook at page 15.
A Yes.
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Q And | happen to be one of those people who thinks
a picture is worth a thousand words. And I'msure |'m way
past a thousand.

When you ook at this map, this is the NWPF

proposed Class | differentials, correct?

A For Figure 17?

Q Yes.

A Yes. Yes.

Q And this is, | believe, corrected for Pittsburgh

at $4.20, correct?

A No.
Q It's not?
A. No. Unfortunately, | did not go back and revi ew

t he graphics according to the testinony | had. So
Al'l egheny County is still incorrectly marked on this, as
is Cark County. They are in the wong pricing zones.

Q Ckay. So Pittsburgh in your picture is in a blue
zone?

A. Yes. And it should be yell ow.

Q Well, | think my principle still applies.

| f you | ook at the map, southwest into Onhio, the

line | ooks, you know, relatively straight comng -- noving
up at a 45-degree angle; would you agree? The bottom of
the red line --
And the blue --
-- and the counties?
And the blue line --
And the blue --

o > O P
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A. -- where they intersect.

Q -- line where they intersect --

(Court Reporter clarification.)

BY MR ENG.I SH:

Q So | ooking at Figure 1, and | ooking at Onhio, and
| ooking at the red line and the blue line, you would agree
that it's noving relatively close at a 45-degree angl e,
correct?

A Yes.

Q Ckay. But when you get to Pennsyl vania, that
stops, and if -- but I'masking -- so what |'masking is,
if you continued that |ine noving at the sane 45-degree
angle, wouldn't you include nost, if not all, of that
county that Pittsburgh is located in in the red zone?

A. That woul d be another way of doing it. Yes.

Q Thank you, sir

So we have tal ked a couple tines around this
issue, and let's be a little nore specific.

Order 1 and Order 33 do not directly connect, do
they? There's no place where you could draw a |ine where
O der 1 and O der 33 are connected, correct?

A | thought there was, but nmaybe there is not. |If
there is any place, it's very slim

Q Ckay. And there's a fair nunber of counties in
Central Pennsylvania that are not -- not part of either
mar keting area, correct?

A Yes.

Q And to the extent that they are regul ated by
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Federal Orders, it is as partially regulated plants under
Section 76, correct?

A. | believe that would be correct, yes.

Q So they are not required to pay into the pool
Federal Order pools. They are -- they have to account for
t he pool s under one of those options of 76, but they don't
actually have to contribute to the pool if they use the
Wchita option, correct?

A. That's a little beyond ny understanding, so |I'm
going to take a pass on that. | don't know t he answer.

Q Do you know or did you consider in your conmittees
in establishing the differentials on that eastern side of
the M deast order, the conpetitive situation that those
plants -- fully regulated plants have with respect to
partially regulated plants in the central part of
Pennsyl vani a?

A. | can say we did not nmake that detailed a
conparison. Qur concern was to set up O ass |
differentials that would aid us in the novenent of mlk to
Cass | plants fromthe Mdeast Area. W did not go into
a -- any kind of in-depth discussion or decision-naking
using sone of the nore esoteric bits of information about
Federal Orders that you have descri bed.

Q On page 15 of your testinony, you discuss that for
387 counties in Federal Order 33 and parts of Order 5 in
Central Kentucky and Sout hern I ndiana, National Mk

Producers Federation's proposal only nodifies -- is it
still 3% or has that nunber changed, of counties by nore
TALTY COURT REPORTERS, INC. 7890
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t han $0. 257
A. The correct nunber should be 406 counties. That's

at the bottom of page 15.

Q | -- | should have started here actually.
Do you know -- because | confess, | spent ny tine
on the original -- do you know what the anmendnents are in

Amended 38 as conpared to 38? Do you recall?
A. Yes. | could not probably point out every single

one of them A lot of themwere grammatical.

Q Ckay. lgnore the granmatical ones.

A. The section we're on currently on Section 15, when
| did the sorting in the Excel file, | inadvertently |eft
a filter on or off, | don't know which, but | end up with

a smal l er nunber of counties than there should be. So
that was the -- the main correction in anended is this
paragraph that we're tal king about that starts on 15 and
carries over to 16 and has to do with the nunber of
counti es.

Q Thank you, sir

A Yes.

Q Do you know for those areas how many counties
National M Ik nodified by any anbunt fromthe nodel
aver age?

A. | don't know that. | did not count it up that
way.

Q Do you know with respect to just Order 33 -- so
not including any counties fromOrder 5 -- how many

counties there are and how many you nodifi ed?
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A. | didn't count it up that way. W split it out by
the different orders.

Q Wuld it surprise you if you | ooked at just
Order 33, there are 303 counties and National MIKk
Producers Federation proposes to nodify 278, or 92%

A. No, that wouldn't surprise me too nuch. | guess |
woul d point out that nost of the nodifications we nmade or
are suggesting to nmake are fairly small.

Q So let's bring up 300.

A 301.
Q | want you to keep 301 and 300. |[|I'mgoing to talk
about the --

THE COURT: He's just getting his delivered.
MR. ENGLI SH:  Yes, | understand.
THE COURT: Thank you.

BY MR ENGLI SH:
Q So | ooking at Exhibit 300 -- and | think you were
here for M. Sins' examination. 1'mgoing to focus on
Col ums O and Columms S of 300.
THE COURT: O and?
MR. ENGISH O and S
THE WTNESS: Ckay.
THE COURT: S
MR ENGISH S as in Sam Oas in Chio.
THE COURT: Thank you.

BY MR ENGLI SH:

Q Do you know why in sone instances Columm O s

different from Colum S?
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A. | don't know. As | have pointed out before, this
was an iterative process. And it strikes nme that O was
probably an earlier version of what the discussion was,
and S was sone kind of a later version that had additional
di scussi on, perhaps sone snmall changes made to get prices
aligned better. | knowthat's what we did in the M deast.
| suspect it was the sane thing that was happeni ng
ever ywher e.

Q Wel |, actually, you say you know it was the
M deast. At |least when we did the analysis, it appears to
us that in the Mdeast there were no changes between
Col um O and Col um S.

Wul d that surprise you?

A Maybe a little bit, because I know we went through
this process in iterative ways. |t just depends on
which -- what the date was that Columm O represents
relative to Colum S. And fromwhat you said, | would
suggest that maybe Colum O was later in the process and
closer in date to Colum S than maybe what | was thinking.

Q And now keeping 300 in front of you with Colum S,
and bringing up 301 with Colum O  So, again, 300 was
what National MIk submtted in May; 301 was what Nati onal
MIk submtted in June.

Do you know from your information what differences
there are between Exhibit 300, Columm S, and Exhibit 301,
Col um O?
A Speci fically, no.

Q Again, would it surprise you if, in the instance
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of the M deast, the answer is there were no changes?

A. That doesn't surprise ne too much. W had our
price surface dialed in relatively early in the process,
and our discussions with Northeast, Southeast, to sone
extent M dwest, were done relatively early in the process.
And | would say our -- and this is just going off of
menory -- our |ast changes were back in May, if |I'm not
m staken. So they had been pretty well set for a while.

Q G ve ne one noment.

Thank you very nmuch, sir. | amdone. That neans
|'"ve got a few mnutes to get back his exhibits and ny
materials. And | appreciate very nuch your tine, sir.

THE COURT: Let's go off record, take a
five-mnute stretch break, while we nove these papers
around.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 1:42 p. m

MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Associ ati on.

CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q |"mgoing to ask questions that relate to pages 17
t hrough the end of your testinony, which is Hearing
Exhi bit 336, nanely the question of Grade B dairy farns
versus Grade A dairy farns. Okay?

A Yes.

Q Ckay. So to orient ourselves, it is correct,
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isn't it, that today nore than 99%of all mlk marketed is
by producers in the United States is, in fact, G ade A
mlk?

A. That's what was di scussed earlier in this hearing,
yes.

Q So to the extent that there was historically sone
need or desire to persuade farnmers to neet Grade A dairy
requirements, that's a battle that's been won; is that
fair?

A | f you are tal king about converting from G ade B
to Gade A dairy, then, yes, | would say that's a battle
t hat has been won.

Q Now, |I'mgoing to | eave aside the question whet her
in light of that answer and those facts the cost of
converting fromGade B to G ade A has any current
rel evance, and I'mgoing to focus on what the cost may, in
fact, be.

Now, | would think that to determ ne what the cost
is of converting fromGade Bto G ade A you would start
with determ ning what actually are the requirenents
applicable to a G ade B pl ant.

Did you -- did you |look at that question in doing
your anal ysis?

A. The requirenents for a Gade B plant?

Q Yes -- excuse ne, farm | m sspoke.

Did you -- did you start in analyzing the cost of
converting to or maintaining a G ade A plant -- excuse

me -- farm-- sorry, | keep saying plant, | nean farm --
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start with an investigation of what requirenents apply to

a Gade B farnf
A No.

Q Vll, howis it you can determ ne what the cost

IS

of converting froma Gade Bfarmto a Gade Afarmif you

don't even know what the requirenents are for a G ade B
farnf

A. Because we assune we are starting with a G ade B
farmthat neets those requirenents already. That's why
it's a Gade B farm

Q But don't you have to then determ ne what the
differences are between the requirenents for the G ade B
farmand the G ade A farn?

A Ve did.

Q You di d?

A That's what's in the testinony.

Q But you did that without actually |ooking to see
what the requirenments were for a Grade B farn?

A We assune we start with a G ade B farm

Q And what did that nean in terns of the physical
requirenments for a Grade B farnf

A. VWhat ever t hose coul d be. This is a theoreti cal

| ook at how do you get froma Gade B farm dairy farm to

a Gade Afarm And the requirenents that we were
interested in is what things are mssing froma G ade B
farmthat need to be in place for a Gade A farm

Q And you made that determ nation w thout | ooking

into what the requirenents were for a G ade B farnf
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A. We assune we started with a G ade B farm
Q | know, but you didn't -- you didn't check what
the actual requirenent -- statutory or regulatory

requirenments were for such a farm is that right?

A We did not.

Q Ckay. So I'mholding up a docunent that is a
publication by the U S. Departnent of Agriculture,
Agricultural Marketing Service Dairy Prograns, called
"M Ik for Manufacturing Purposes and Its Production and
Processi ng, Recomended Requirenents, Effective July 1,
2011."

Are you famliar with that docunent?

A " m not.

Q Do you know whether this is the current version of
t he docunent? | assune the answer to that is no?

A | do not know.

Q Do you know whet her this docunent has been adopted
as law in many states?
A | do not know.

Q It's called "recommended requirenents,” but do you
know whether it actually is literally a |legal requirenent
in a nunber of states because they have adopted it?

A. | amnot famliar with that docunent, so | really
can't answer that question.

Q Do you know whet her many countries, including the
EU, require that before any product is exported fromthe
United States there, the mlk nmust cone froma farmthat

at least neets the requirenents of this docunent?
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A. | don't know what's in that docunent, so | can't
answer that question.

Q kay. So let's ook at the itens you identify on
page 21, starting on page 21, as costs. And you have
Itens 1 through 11, correct, going on to the next page?

A Yes. That is correct.

Q And these are costs that you assert are necessary
to get froma Gade B farmstatus to a Gade A farm
status, correct?

A. | would say it differently. The requirenents are
what they are. W sinply took an exanple and said, what
m ght those costs actually look at -- look Iike? And part
of our exercise was to see if the $0.40 per hundredwei ght
t hat USDA used in the 1999 decision still applied. And we
wanted to | ook at the mai ntenance cost, not necessarily
t he cost conversion, which USDA stated pretty clearly that
their -- as you said, the battle has been won, and we
don't need to worry about converting from Gade B to
Grade A anynore, but we do have a cost to nmaintain
G ade A

And our way of |ooking at this was to say, let's
build up froma Gade B dairy to a Gade A dairy in the
conversion sense. Then pick out those costs which are
ongoi ng, variable costs and say, that's the cost of
mai ntenance. It is an estimate. [|I'mnot saying it is the
only way of doing this. But we really wanted to see if
that $0.40 was in the ballpark or not.

And what our analysis showed is that it's a little
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bit light, that we are considerably higher in costs,
mai nt enance costs, than what the $0.40 woul d suggest.

Q But, sir, you in addressing the maintenance costs
applied a percentage to the construction costs, correct?

A No. | don't think that's correct.

Q You say at the bottom of page 22, and | quote:
"Estimated nai ntenance costs for physical assets, such as
barns and other farm structures, range between 2% and 5%
of replacenent cost. Using construction costs as a proxy
for replacenent costs and using 3% as the mai ntenance
cost, the cost to maintain the physical structure cited in
t he cost of convection analysis amounts to $21, 750 per
year, or $0.85 per hundredwei ght."

| read that correctly --

A Yes.

Q -- yes?

And that conponent, that $0.85 per hundredwei ght,
makes up nore than half of what you claimto be the
esti mat ed ongoi ng cost of mamintaining a G ade A |license of
$1. 46 per hundredwei ght, correct?

A Yes. You have to maintain those physical assets.
That's part of what the PMO states.

Q But -- and that -- but the accuracy of your
cal cul ati on presupposes the correctness of your
information in Itens 1 through 11 as to what it woul d cost
to change from G ade B farmstatus to G ade A farm st at us,
correct?

A. As | said, this was an exercise to see if the
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$0. 40 per hundredwei ght the USDA cited from 1999 was still
relevant. Qur analysis, and you can call it rudinentary
if you d like, suggests that it is not accurate, it's too
| ow.

Q Am | correct that over half of your estinated
ongoi ng cost of maintaining a Gade A license is conprised
of a percentage of what you say was the construction costs
of changing the farmfrom G ade A status -- G ade B
status, excuse ne, to Grade A status?

A. Construction costs was our best guess at
replacenent cost, and | think it is a decent proxy.

Q And you used the construction cost sets forth in
Items 1 through 11, and then applied 3%to that to cone up
wi th $0. 85 per hundredwei ght as a conponent of the total
$1.46 per hundredwei ght cost of naintenance?

A Right. [It's the cost of maintaining those
physi cal structures as required by the PMO

Q Ckay. And -- all right. And you have now
referred to the Pasteurized M|k O dinance, the PMO
correct?

A Yes.

Q That is the docunent that sets forth the
requirenments for Gade A status for a farm correct?

A Yes.

Q Now, in putting together Itens 1 through 11, did
you sel ect the | east expensive undertakings that woul d be
sufficient to establish Gade A status?

A. What we did was have a conference anongst the
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field staff in the Mdeast Area who have the nost

experi ence on farm and asked them what ki nds of things
woul d you have to change to go froma Gade B dairy to a
Grade A dairy. And that was the list we used.

Q And did you personally review each of the itens
here on list 1 through 11 and check them agai nst the
Pasteurized M1k O dinance to confirmwhether or not these
were, in fact, undertakings required in order to achieve

Grade A farm status?

A. | would say the answer to that is, yes, we did
t hat .

Q You - -

A. In our opinion these -- the itens that we have

|isted are consistent with what was found in the
Pasteurized M|l k Odinance. W're going froma Gade B
dairy to a G ade A dairy.

Q Did you do that, was ny question?

A Did | reviewthen?

Q Did you review each of these itens to detern ne
whet her they were, in fact, required by the Pasteurized
M1k O dinance?

A Yes, | participated in these discussions.
Q kay. So let's take -- I'"'mgoing to take the
first -- this one a little out of order, Item2, "install

atoilet facility."
Now, you estimate a $15, 000 cost for that,
correct?
A Yes.
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Q Does the PMO actually require that there be a
toilet facility in the mlk house or mlking parlor?
A Yes.

Q You' re confident about that?

A Yes, | am

Q It is not nerely required there be a toilet on the
farnf

A. It's got to be with a closing -- a door that's

able to close in or nearby the mlk house.

Q Can that toilet be in the farm house?

A. That, | could not tell youu MW -- ny
understanding is that it cannot be, but that may not be
entirely correct. | think it has to be part of the mlk
house.

MR, ROSENBAUM  Your Honor, |I'mgoing to
distribute a docunent, which I'l|l ask to be marked as the
next exhibit.

THE COURT: Let's go off record while we
di stribute and mark the paperworKk.

We'll go off record at two mnutes to 2:00. Let's
cone back on record at 2:05.

(Wher eupon, a break was taken.)

THE COURT: We're back on record at 2:05 p. m

M . Rosenbaum the docunent that you have
di stributed and have had marked as an exhibit is
Exhi bit 340. 340.

(Thereafter, Exhibit Nunmber 340 was narked

for identification.)
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BY MR ROSENBAUM
Q Dr. Erba, | have provided you a copy of Hearing
Exhi bit 340.

Now, | do want to nmake clear that what |'ve given
you is the first 61 pages of the Pasteurized MIKk
Ordinance. | do have -- and | have done that sinply
because the entire docunent is 450 pages long, and |I'm
trying to do sonething, in a small way perhaps, to limt
t he bul k of the record.

| do want to say, however, | have with ne the
conpl ete docunent, and if at any point you would like to
| ook at that, feel free.

So -- and to orient ourselves, in doing the
anal ysi s that appears on page 21 through 23, you, as

stated on page 20, were assum ng a 100-cow dairy farm

correct?
A Yes.
Q And by "page 20," of course, I'mreferring to your

testimony here in Exhibit 336.
So this is, relatively speaking, and certainly for
t hese days, a small farm correct?
A Yes.
Q Al right. So if we turn to page 46 of Hearing
Exhi bit 340, do you see that there is Item7r, Toilet?
A Yes.
Q And the reference is that -- well, et ne start
t hat agai n.
What's -- what the PMO often does is it states a
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requirenent, it explains the reasons for the requirenent,
and then, in what it calls adm nistrative procedures,
provi des sone additional detail regarding how the
requi rement can be satisfied.

|s that correct?

A. It appears that way, yes.

Q And so under 7r, Toilet, it says, "Every dairy
farm -- and | enphasize the word "dairy farnt -- "shal
be provided with one or nore toilets, conveniently
| ocat ed, properly constructed, operated, and maintained in
a sanitary manner. The waste shall be inaccessible to
i nsects and shall not pollute the soil surface or
contam nate any water supply,” end quote.

Do you see that?

A. | do.

Q And then under "Adm nistrative Procedures,"
| ooki ng at procedure 2, it says, "Atoilet or privy is
convenient to the mlking barn and the m |k house."

Do you see that?

A | do.

Q Ckay. Now, do you agree with ne that there's no
explicit statenent that the toilet needs to be in the
m | king barn or the mlk house but nerely convenient to
it, correct?

A That is correct.

Q And so if the mlking facilities are next to the
farm house, which will probably not be unusual with a

100-cow farm a toilet in the farm house would nmeet this
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requi rement, correct?

A. | would say in practice that would not be the way
that it works. Typically, the farmhouse is not that
close to the dairy farm It may not be 25 feet away, it
may be 100 yards away. And a toilet that is part of the
m |l k house, which is | would say the standard, is nore
usual .

Q Are there, in fact, sone material nunber of
Gade A farns in the United States that do not have a
toilet in the mlking barn or m |k house?

A. There may be. | don't know if there are or
aren't. But fromny observation, all the dairy farns that
| have been on, Grade A the toilet is right there in the
m |k house, it is not part of the farm house that may be
several hundred yards away.

Q So let's go back to Item 1. | skipped over Iteml
nonent arily.

So for Item1, and I'mreferring to your list on
page 21, you have a $250, 000 cost for what you call a
"sinple structure neeting PMO requirenents for inpervious
surface, lighting, air circulation, animal distribution,
et cetera," correct?

A Yes.

Q And you in comng up with that estinate are
i ncl udi ng what you call a doubl e-four herringbone parl or
arrangenent, correct?

A Yes.

Q Tell us what that is, please.
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A. That is the mlking systemthat the cows are
mlked. So it would be basically four stalls in a
herri ngbone, so figure like a 45-degree angle to each
other, with a center pass down the m ddl e, where eight
cows could be mlked at one tine.

Q Now -- okay. And does -- does the PMO require
that there be a parlor to be G ade A?

A. | believe the answer is yes. | don't -- | don't
know. | confess, you caught ne by surprise there.
think the answer is absolutely yes.

Q | f you turn to page 37 of the PMO, Hearing
Exhi bit 340, there we have item2r, which is entitled
"MIking Barn, Stable Or Parlor - Construction.” And it
says, "A mlking barn, stable or parlor shall be provided
on all dairy farms in which the mlking herd shall be
housed during mlking tine operation,”" end quote.

Do you see that?

A Yes.

Q So this provides the option of a barn or a stable
or a parlor, correct?

A It's not the barn in the sense of a -- where the
cows would normally spend their -- nost of their days --
or at |east part of their day. This is where they would
be housed during mlking tinme operations. So they are not
there for any longer than it takes to get them m | ked and
t hen get them back to the -- their other housing.

Q Where does it say that?

A. “"A mlking barn, stable or parlor shall be

2023
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provided on all dairy farnms in which the mlking herd
shal |l be housed during mlking tinme operations.”

So they are not housed there all the tinme. They
are there for -- to be mlked and then they go back to

their other facilities.

this other facility?

A. | believe there is. | would call that is what |
have in Item6, a cow yard and cattle housing area.

Q Ckay. So do you know whet her such a m | king barn
or a mlking parlor is also required for a Gade B farm
under the USDA recommended requirenents for mlk for
manuf act uri ng purposes and its production and processing?

A. | don't know that.

Q I n your description under Item 1, you tal k about
this facility to neet PMO requirenents, you reference
requi rements for inpervious surfaces, lighting, air
circulation, animal distribution, et cetera.

Do you know whether, in fact, there are
requirenments for lighting, ventilation, inpervious

materials, with respect to Gade B facilities --

A. | do not.
Q -- based upon these USDA requirenents?
A | do not.

Q Al right. So Item 3 says, "Construct

liquid/solid waste hol ding structure (lagoon) with a clay

liner," correct?

A Yes.

Q |s there sone provision of the PMOthat relates to
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Q And that's to deal with -- with cow waste,
correct?

A Yes.

Q Now, the -- we're tal king about a 100-cow farm

here, correct?

A Yes.

Q Am | correct that the PMO does not, in fact,
require such a | agoon?

A. | don't see any requirenent for |agoon in here.

Q And if you turn with ne to page 60 of the PMO
Hearing Exhibit 340, which is the last itemin the
docunment is Item 19r, | nsect and Rodent Control.

Do you see that?

A Yes.

Q And I'mnot going to read that item but | am
going to, if you will, please |ook at the Adm nistrative
Procedures for conpliance with that item where it says,

"This itemis deened to be satisfied when," and nunber one
of that is, "surroundings are kept neat, clean, and free
of conditions, which m ght harbor or be conducive to the
breedi ng of insects and rodents. During fly season,
manure shall be spread directly on the fields," and it
goes on fromthere.
Do you see that?

A Yes.

Q And does that suggest that one can conply with the
PMO and reach Grade A status if, rather than building a

| agoon, you sinply spread your nmanure on your fields?

TALTY COURT REPORTERS, INC. 7908
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | think you could probably do that with a
different set of costs. It would be nuch nore | abor
intensive. You would have to manage the nmanure supply
sonehow to keep it frominvadi ng the spaces where the cows
are housed. So the |agoon nay not be the only answer. It
is certainly one of the answers and the preferred choice
for every dairy farmthat | have been on.

Q And the cost of -- that you have for the | agoon
that's $100,000 in your analysis, correct?

A Yes.

Q So Item4 is "develop a Grade A water supply."

Do you see that?

A | do.

Q Now, do you know whet her the USDA reconmmrended
requi renments for manufacturing facilities, which has been
adopted as a matter of law in a nunber of states, whether
t hey al so have requirenents about the water supply?

A | don't know that. |'mnot famliar with those
requi rements. But | know that the water supply is a
specific requirenent for G ade A

Q Now, I don't want to mslead you. There is a
specific PMO requirenent as to the distance of the well
fromany source of contam nation, | believe it's a 50-foot
requi rement, which does not appear in the USDA gui dance
for manufacturing plants.

But do you know whet her that requirenent presents
any -- a 50 feet distance provides any particul ar econonic

challenge to a G ade B plant -- farm excuse nme?
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A. If it was not |ocated properly, then, yes, that
woul d be a problem You would have to -- to go from
Grade Bto G ade A, you would have to relocate it, and
that's a fair anmount of expense to relocate a well.

Q And have you done any analysis as to how many
Gade B farns, there aren't many out there, but for those
Grade B farns, whether or not their existing wells already
nmeet that requirenent?

A. | have not done that anal ysis.

Q So Item5 is to "acquire, install, and plunb a
stainless steel 2,000-gallon bulk mlk tank."

And, once again, I'mnot trying to m sl ead
anybody. There is under the USDA gui dance for G ade B

farms, an option either to use a bulk mlk tank or to

use -- what do we call thenf
A Cans.
Q M|k cans. There you go. Searching for a very

technical word there, a can

But do you know whether in the real world, other
t han maybe sone of the Am sh farners use cans, but other
than that, is there anyone out there who is actually using
cans and doesn't have a bulk m Ik tank?

A W have a -- in the Mdeast Area, a fair nunber of
Am sh and Mennonite farns that would still put mlk in
cans and cool themaccordingly. So at |east in our area
of the world, yes, that's preval ent.

Q Al right. Anywhere else -- like |I say, | was

vaguel y aware of that exanple.
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Anywher e el se?

A. " mnot positive. | know that there are Am sh
communi ties throughout the US. I'monly famliar with
the ones in the M deast.

Q So Item6 is to "construct a cow yard and a cattle
housing area, a fully equipped free stall barn."

Does the PMO -- well, first of all, back up. What
is a free stall barn?

A That woul d be where the cattle are housed when
they are not being mlked or they are not out in the
pasture or not in the loafing pen. 1It's an open-sided

barn typically.

Q Ckay. \What does the word "free stall" connote?

A So the cows can access any stall they want. They
are not -- in the olden days, they were tied to a specific
stall. A free stall would indicate that they can go in

any enpty stall they want at anytine.

Q Al right. And that may well be desirable. But
the PMO doesn't require a free stall, correct?

A. | don't believe they require that, but they do
speak to a housing environnent for cattle.

Q And | won't -- no reason for ne to keep asking you
what the USDA gui dance provides for the G ade B facilities
since you haven't | ooked at that.

The next Item 7, "cost of interest on
construction/facility renodel |oan."
Do you see that?
A. Uh- huh. Yes, | do.
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Q Ckay. So that Item7 really turns on Itens 1
through 6, | nmean, in the sense that Item 7 assunes you've
had to borrow $725, 000, which is the cost if you add up
everything fromltem 1l through 6, correct?

A Yes.

Q So the accuracy of the interest calculation turns
on the accuracy of the cost of Itens 1 through 6, correct?

A Yes.

Q Al right. So -- okay. The next item says,

“regul atory inspections to ensure G ade A standards are
being net."
So can you just tell us where the $0.05 per

hundr edwei ght nunber cones fromfor that itenf

A Yes. This -- well, inthe -- if you are referring
to the PMO I'mnot sure it is in there. But it is a
practical cost and it's what our -- all of our nenbers are

charged, the Market Adm nistrator fee, for inspection of
the facilities. And they are checked regularly to nmake

sure they are in conpliance with the G ade A standards.

Q And this is -- | nean, does the -- this is an AMS
fee, is that what you are saying, when you call it a
Mar ket Adm nistrator fee, or aml -- are you mxing two

different things in the $0.05?

A. Not sure about that. It's a -- it's an inspection
fee that's paid by the farners, and it has to do with the
mai ntaining their Gade A facilities that they are checked
regularly on.

Q Ckay. And so when you say that's $0.05 a
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hundr edwei ght, that cones out to -- so to figure out how
much that is in dollars, it's 100 cows tinmes 70 pounds of
mlk a day, that's the assunption that you set forth,
times 365 days, divided by 100 to get it to hundredwei ght,
times $0.05? |Is that right?

A Yes.

Q And so by ny cal culation, that gets you to
$1, 277. 50.

And you are saying that a 100-cow farmer has to
pay that nmuch each year for this inspection?

A Yes.

Q Ckay. So next line item "increased electricity
for fans, bulk tank refrigeration, manure punps for
| agoon, " you have that being $0.15 per hundredwei ght.

Can you break that $0.15 down anong those three
itens?

A. | cannot. This is a discussion, again, with the
field representatives who are very famliar with farns and
how t hey operate, and | sinply asked for the increased
cost of operating the facilities that we're tal king about
here. And they nentioned specifically, you would have to
pay nore for fans for cow confort, for bul k tank
refrigeration, there's a requirenent for cooler mlk in
Grade A than with Grade B, and then manure punps and
what ever other itens that would use that extra
electricity. So they estimated a $0. 15 per hundredwei ght
increase for a farmof this size.

Q So, obviously, if you don't have a manure | agoon
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you don't have to incur electricity costs for the punps,
correct?

A. Yes. But you woul d have other costs for how you
are goi ng to manage that manure.

Q And -- and then bulk tank refrigeration

2023

obviously, if you are a G ade B farmthat does have a bul k

tank, you are going to have that cost, too, although as

you nentioned, and I'll get to it in a second, you

actually have a slightly different requirenent for cooling

t enperatures, correct?

A Yes.

Q And then fans, do you know whether, in fact, the
requirenments for a Gade B farminclude the provision of

adequate ventil ation?

A. | don't know that. Wuld nake sense that it was.

But it's spoke to specifically for G ade A, and that's why

it's included here.

Q Ckay. But, in fact, it nay be you have to have a

fan for Grade B anyway, correct?
A May be.
Q Ckay. Now, in ternms of bulk tank refrigeration
as | understand it, the requirenent is that for G ade A
you have to cool it to 50 degrees within four hours, and
t hen down to 45 degrees thereafter.
Is that how it works?

A. 45 degrees at pickup woul d be the absol ute

maxi num and nost requirenents are substantially | ess than

t hat .
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Q Not a requirenent of the PMO, though?

A That is correct.

Q Ckay. And then -- now, do you have any anal ysis
as to what the actual cost is in electricity of reaching
the 45 degrees that the PMO requires versus the 50 degrees
that applies to a G ade B plant?

A. | do not. | just know that it's expensive to run
the chillers, which would be responsi ble, that's what
their job is, to chill the mlIk. It is expensive to run
those, particularly in the sumertine. There is an
addi ti onal cost for certain.

Q Now, transportation costs is Item 10. And you
actually | think discuss that in the text as well, if I'm
not m st aken.

On page 20 you refer to this issue as "increased

frequency of mlk pickups are needed to neet G ade A

standards," correct?

A. | got to find where you are first here. You are
on page 207?

Q Yes. I'msorry. | should have been nore

explicit. On page 20 --
A Yes, | got it.
Q -- under "M Ik Hauling," correct?
A Yes.
Q And then you're basically adding a cost based upon
the notion that to be G ade A conpliant, you can only --
you have to be picked up every other day; is that right?

A. At least as frequently as every other day, yes.
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Q Do you know where that is in the PMO? | could not

find that, and no one could find that, but maybe we j ust

weren't |looking in the right place.

A It may --

Q Let ne tell you what we did find, and you can tel

mne if we were looking in the wong pl ace.

And that is if you | ook on pages 50 to 51

is -- let me nmake sure | have the right place. Yes,

and 51, there's an Item 10r, relating to cl eaning.

the Adm nistrative Procedures in Iltem3, there's an item

on 50
And in

t hat says, "The m |k storage/ hol ding tank shall be cl eaned

and sanitized when enpty and shall be enptied at | east

every 72 hours,

That's the closest we could find to a requirenent |ike

this.

But as | say, if there's somewhere -- if we were

just overlooking it? A 48-hour rule?

A. | -- | believe you are correct. There isn't a
48-hour rule in the PMO This is a practical requirenent

fromcustoners. You do not want m | k any ol der than

48 hours. So we have tried in the M deast, severa

particularly in the nore renote areas, to allow for

which is three days, not two days.

every-three-days pickup, and that would be a great help as

far as hauling, particularly in nore renote areas.

of the handlers that we have talked to will allow for

that. So it's not a PMOrequirenent, it's a practical

requirenent.

Q And is there any reason to -- suppose that
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Is a practical requirenent inposed by your custoners, that
t hey woul d i npose the sanme requirenent on a Gade B farnf
A. No. They -- the Grade B -- the plants that w |
accept Gade B mlk are nore lenient to allow for

t hr ee- day pi ckups.

Q Once again, this is not a PMO requirenent,
correct?

A. It is not a PMO requirenent.

Q Ckay. So you have another itemrelating to
Item 11, "increased chem cal usage and nore frequent
rubber part replacenent to maintain Gade A mlk quality
st andards. "

|s there sone particular requirenent regarding the
repl acenent of rubber gaskets, hoses, and inflation --
inflations that you are referencing there?

A Yes. There's requirenents for bacteria that are
nore stringent with Grade A conpared to Gade B. And,
again, this is another place where there's a practi cal
requirenment. |If you want to have Grade A mlk, | think
it's been pointed out several tinmes that G ade A mlKk
these days is not sinply Gade Amlk, it's got to be
better than that. |f you are going to neet those
standards, then you have to be nore vigilant about using
t he appropriate chemcals. The strength of chem cals and
repl acing parts that could go bad, devel op cracks, harbor
bacteria, |ike rubber parts, nore frequently.

Q What part of that is attributable to practical
requi rements that go beyond the PMO?
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A. That would be difficult to say exactly. | don't
know where you draw that dividing line. There aren't very
many dairies that want to be right on the edge of G ade A
and they are going to try to do better than that. So I'm
not sure exactly where you could draw that line. But,
again, froma practical sense, you need to have high
quality soap, sanitizer, need to replace your rubber parts
nore frequently. It is sinply part of being Gade A

Q Ckay. So sticking with Item 11, there's also a
line item $0.25 per hundredwei ght for chenicals.

Do you see that?

A Yes.

Q And are you saying that is a cost above and beyond
the cost that a Gade B dairy farmwoul d incur?

A Yes.

Q And how exactly did you get that $0.25 nunber?

A. In the M deast, for DFA, we have a pretty
stringent mlk quality program and we nonitor mlk
quality of all of our -- of all of our nenbers. W know
what it takes to neet the requirenents, and we hear from
our menbers thenselves what it costs themto neet the
requirenents.

And they often conplain vehenently that it costs
t hem significant noney just to attain sone of those
standards, and so that's where we get our infornmation
from is what does it cost for chemcals to maintain
Grade A. And, again, | point tothis is nore |like
Grade A, tending toward Grade A plus, not Grade A at the
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very margin of what's Grade A and what's G ade B. And
that's what they estimate that costs to be, again, for
soaps, for sanitizer, for acid.

Q kay. So $0.25 per hundredwei ght -- let ne back
up. You recall that you had one cost itemthat you
t hought was $0. 05 per hundredwei ght. That's the
i nspection cost, you renenber?

A Yes.

2023

Q And | said that you -- okay, if you take a hundred

cows, tinmes 70 pounds a day, tines 365 days, et cetera,

et cetera, you cane to a particular cost, correct?

A About a thousand dollars as | recall.

Q Right. So here, if it's -- | want to do this one
alittle differently. It should be on a per-cow basis.
Soif it's a hundred -- no, |I'msorry.

So on a per hundredwei ght basis, nmy nunber

previously was $1,277. That's what it costs for $0.05 a

hundr edwei ght. So when we nmultiply that times five to get

to $0.25 a hundredwei ght -- just trying to cut through the

math a little bit -- that's going to get us sonething
around $7,000 or so, correct?

A. Six to $7,000 sounds like the right nunber.

Q Ckay. |'msorry, six or $7,000 per what, |'m
sorry, per --

A Per year | think is what we --

Q Per year for -- per what --

A For all the chemcals, the acid, the sanitizer.

They are expensive.
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MR. ROSENBAUM That's all | have.
CROSS- EXAM NATI ON
BY MR M LTNER:
Q Good afternoon, Dr. Erba.

A. Good afternoon.

Q Ryan MItner. | represent the Select MIKk
Producers.
Sol'dlike to-- and I'll do ny best not to
duplicate questions here, if you'll bear wth ne when |

pause to cross things off.

What | would Iike to do is start by getting sone
addi ti onal know edge about sone of the plants and cities
that you have referenced in your testinony or otherw se
are listed as distributing plants in the states that are
included in Order 33.

And so | want to start with Indiana. And you
mentioned a plant that was being built in the Fort Wayne
area. USDA' s data introduced earlier listing all the
distributing plants identified that there was a pl ant
call ed Blue Kingfisher d/b/a Walmart in Fort Wayne.

s that the plant you were referring to in your
testi nony?

A. The Wal mart plant, it was ny reference, yes.
Q Ckay. Now, there's also in USDA s data a pl ant
Fort Wayne that is listed as a Prairie Farns plant.

Are you aware of that plant?

A | am vaguely aware of it, but that's not the one

had in mnd when | nentioned it in ny testinony.
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Q Ckay. Didthat -- did that plant weigh
particularly on any of your working group's decisions
about setting the differentials for?

A It did not.

Q Ckay. There is -- and | think these are listed
al phabetically on USDA's data, which is how | input them
here -- DFA d/b/a Schenkel's Al Star Dairy in Huntington,
| ndi ana.

Did that plant bear at all on specific
determ nati ons nmade by your working group?

A It did not.

Q All right. And I'll just go through the plants,
and assune the question is the sanme so | don't have to say
it every tine, if that's okay with you?

A That woul d be fine.

Q Perfect.

Kroger's Crossroads Farns plant in Indianapolis?

A. They had no bearing on our discussions.

Q Nestl e's plant in Anderson, Madi son County?

A. That had no bearing on our discussion.

Q Okay. There's a plant called N nth Avenue Foods
i f Barthol omew County. [|I'mnot famliar with that plant
at all.

Are you?
A Yes. It's arelatively new plant. |'mnot even

sure it is processing yet. But if it is, it's barely
processi ng.

Q |s that a cooperative plant to your know edge?
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A It is not.

Q Ckay. Pleasant View Dairy, which | believe is a
very small dairy in Lake County, I|ndiana.

A. l"mnot famliar with that one.

Q Ckay. Prairie Farns in Fort Wayne we nenti oned.

Prairie Farnms in Holland, |Indiana, which is Dubois

or Duboi s, depending on how they pronounce it in |Indiana?

A. No matter how they pronounce it, it had no bearing
on our discussions.

Q You are famliar with our fun pronunciations of

Townsend, Chi o, correct?

A | am

Q Ckay. So you know what |'mtal king about.

A. | lived in one of those.

Q. As did I. And now !l |ive near another one in Lim

or Lima or whatever.

Prairie Farnms, East Side Jersey Dairy in Madi son

A. That dairy is now cl osed.

Q That is now cl osed.

A That did not have any bearing on our discussion.

Q Finally, R chnond Beverage Sol utions in Wayne
County.

A. | amfamliar with that, and it was not part of

our di scussi ons.
Q Ckay. Do you know if that's a cooperative plant
or a proprietary?

A. It wasn't, and it may have been part of a DFA
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acquisition, although I'mnot positive that's the sane
one. Smth Foods would be the owner that |I'mthinking of.
Q Ckay. Moving on to M chigan
C.F. Burger in Wayne County, Detroit?
A "' mnot even sure we nentioned that in our
di scussion at all, but it certainly didn't have any

bearing on the discussions that we had.

Q |s that a proprietary plant?
A. | believe it is.
Q | think so too.

Cal der Brothers Dairy in Wayne County, M chi gan.

A. Rem nd ne what the question is now other than --

Q Yeah. The first question is did -- was that plant
and any conpetitive issues or price alignnment issues part
of your working group's consideration?

A No.

Q Ckay. And then | don't knowif that's a -- do you
know if that's a cooperative or proprietary plant?

A. | don't think so. | think it is proprietary.

THE COURT: M. Mltner, for those of us who |ater
want to go back and | ook at the list, tell nme again where
we would find it?

MR MLTNER Well, you'd have -- the one I'm
wor ki ng off of, you would have to have ny file. USDA
i ntroduced a nunber of exhibits on the first day of the
hearing, and if you give ne a nonent, |'ll tell you which
one | pulled this data from

You know, Your Honor, if -- well, you all want to
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ook at it now | was going to say if we had a break,
would find it and give it to you then but --
THE COURT: Which is fine.

MR. MLTNER Here we go. So Exhibits 33 and 34,

are Requl ated Pool Distributing Plants and Regul ated Pool

Supply Plants, from January 2010 through year to date,
which | believe ended at March of 2023. | believe

Exhibit 33 are the distributing plants that | pulled this

data from and specifically |I was | ooking at the 2023
pl ant s.
BY MR M LTNER:

Q There's a plant listed as DFA d/b/a Country Fresh

in Kent County, Mchigan. Now, you specifically nentioned

Kent County.
Was this plant one of the issues of price
al i gnnent and conpetitive consideration?
A. The -- not that particular plant necessarily,

that |ocation, yes.

but

Q There's another plant in Kent County, which is a

Schrei ber Foods pl ant.

Was that plant also part of the consideration?

A It was not nentioned specifically, no.
Q The next is DFA d/b/a Country Fresh Jilberts,
J-1-L-B-E-R-T-S, in Marquette, M chigan.

A. Yes. That was -- again, not that plant

specifically, but that -- that |ocation, that county was

part of the discussion.

Q Now, with respect to Marquette, is there any other
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m |k processing in Marquette or in the Upper Peninsula at
all of any note besides the Country Fresh plant?

A Not as far as | know.

Q And do you know if the distribution fromthe
Marquette plant remains in the Upper Peninsula or does it
come down into Traverse City or that area at all?

A. It mght. | knowit stays in the Upper Peninsul a.
There may be sone that ventures a little further south,
but ny inpression was it's an island al nbst unto itself.

Q Do you know if any of it noves west into Upper
W sconsi n?

A. | think it does. | think it may nove back that
di recti on.

Q The next plant is Mchigan Dairy in Wayne County.

Was that part of any consideration?

A Not specifically. It wasn't nentioned by nane.
But we were concerned about -- that's -- you're basically
tal ki ng about Detroit, and we were concerned about Detroit
as a city.

Q Do you know if that plant, Mchigan Dairy, is a
cooperative or proprietary plant?

A It's a proprietary plant.

Q Prairie Farnms Dairy in Cal houn County, Battle

A. Wasn't nentioned even once by ny recoll ection.
Q All right. | think that takes care of M chi gan.
Let ne get to Chio. DFA Reiter Dairy in
Springfield.
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A. Was not part of the discussion.
Q Ckay. Hartzler Dairy in Woster, Wayne County?
(Court Reporter clarification.)
MR MLTNER Woster, WO OS-T-E-R
THE WTNESS: Wat was the nane?
BY MR M LTNER

Q Hartzler, HA- R T-Z-L-E-R, snmall glass bottl ed.

A. Yeah. So that was not part -- that plant was not
part of the discussion. Woster was sonething we
consi dered, not because of that plant but froma different
plant, a Cass Il plant.

Q Meijer, whichis ME-1-J-E-R, in Mam County. [
think you nentioned that as --

A. That's the Tipp Gty plant, yes.

Q And that's owned by Meijer.

It's a cooperative-supplied plant, correct?

A. Yes. It is a grocery store chain that owns it,
suppl ied by a cooperati ve.

Q New Dairy Chio, which | believe is a former
Borden's plant in Cuyahoga County?

A Vell, we certainly didn't nention that one by
nane. We did Cuyahoga County as basically C eveland, so
we did tal k about C evel and as one of the basing points.
But not that dairy specifically.

Q Prairie Farnms East Side Jersey Dairy in Washington
County?

A | thought you nentioned that one already, but I

may have m sspoke earlier. There is a East Side Jersey
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Dairy in Southeast Chio that would have closed. | thought
that's what you referenced earlier.

Q There's an East Side Jersey Dairy -- actually
| ooks like there are several. Looks like there's one in
M nnesota, which | did not mention, and there's one in
Anderson, |ndiana, here that | nentioned before.

A. Yeah, that's -- then | msspoke. That one wasn't
one we tal ked about, but | don't know anythi ng about that
plant. The one in Southeast Chio did close.

Q Ckay. Smth Foods, Wayne County, Ohio?

A. We didn't talk about that plant specifically, but
Wayne County is one of the areas where there's high denmand
for mlk, so we tal ked about that region, but not that
pl ant .

Q Superior Dairy in Stark County?

A Yes, | nentioned that one specifically in

testimony. That was the Class | plant in Northeast Ohio.

Q And is that plant now cooperative owned?
A. It has sonme sort of cooperative ownership,
al t hough the exact structure, | do not know.

Q DFA is not a partner of theirs.
A No.
Q Tamar ack Farns, Kroger plant, in Licking County?
A. Right. So that's one of those plants right on the
Col unbus/ Dayton/ G nci nnati area that | nentioned
speci fically.
Q Toft Dairy in Erie County, the beneficiaries of

unregul ated spot in the state?
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A. Not nentioned specifically and didn't influence
our di scussi on.

Q And the last is United Dairy in Bel nont County?

A Not nentioned specifically and didn't influence
our di scussi on.

Q And United Dairy is a proprietary plant | believe,
correct?

A That is correct.

Q And it's right on the border of West Virginia as |
recall; is that right?

A. There are -- I'mgoing to say there's at least two
and, | think, three United plants. And they're over --
they are all on the eastern side of the Mdeast Area and
sone -- maybe outside the M deast Area.

Q Thanks for going through that exercise.

A Sur e.

Q Now, on page 3 of your testinony, Exhibit 336, you
nmention at the bottom sone plant changes that nmay have --
you may have taken into consideration. And you nentioned
a cultured plant in Woster, which is -- | forget which
county it is, Wayne County.

And you nentioned another Class Il plant in West
Central Onio. Wuld that the plant in Mnster?

A Yes.

Q And what about that plant particular did the --
did your working group take into account?

A Just the fact that it's in a location, which is

going to draw a fair anount of mlk, and you want to be
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m ndf ul of that because that plant will need to be
serviced. And really just nmaking sure that we didn't
overlook it in ternms of a demand point.

Q Is that plant supplied by cooperatives?

A Cccasionally. Mstly has its own supply.

Q s it nostly supplied by a single farm about
20 mles north of the plant?

A. That woul d be a major supplier for that plant.

THE COURT: The spelling of that plant, please.

MR MLTNER. Well, the city is Mnster,
MI-NST-EFR  And the plant is Dannon, if | didn't use
t hat word.

THE W TNESS: Danone, | guess.

THE COURT: D-A-N-N-O N, Danone (phonetic)?

MR MLTNER. Well, Danone is DDA-N-O-N-E, which
is a French conpany, and then it's branded in the U S. as
Dannon, D-A-N-N-O N.

THE COURT: That's good. |Is it data or data?

MR MLTNER | think | |ike data better, unless
it's singular.

THE COURT: The young witnesses all say data. |
have noti ced.

MR MLTNER  And sonetines they are tal king about
one piece and don't say datum So, you know, | don't
know. But we digress.

BY MR M LTNER

2023

Q | guess what were the considerations about that
Dannon/ Danone plant and the m |k demand -- or the mlk
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needs of that plant given that for the nost part it's not
pooling fromthe mlk shed?

A. To sonme degree it will pull fromthe mlk shed.

It does have a nunber of independent suppliers, and
occasionally we wll sell mlk to themas a co-op. So
it'"s just -- it's just sonmething to be aware of because it
is alarge plant, and it is in a location which is going
to perhaps influence which way m |k fl ows.

Q | " mguessing it pre-dates your tine at DFA, but
the single plant that conprises nost of the supply there,
before that plant opened three, four years ago, was there
a different mlk supply dynamc in that region that would
have needed to be taken into account?

A. | think you are correct in saying that that
pre-dates my tinmne.

Q On page 7 -- and | really don't recall if this was
asked of you already. If it was, if you would indul ge ne
with a recap of your answer.

You -- in the mddle of the page you testified,
"Furthernore, there was a general agreenent that the
Class | differential in Western M chigan shoul d be
reasonably simlar to the Class | differential established
for Chicago, Illinois.™

Wiy -- why would that be an inportant issue of
price alignnment?

A. So one of the major supply points for Chicago
cones from G and Rapids, Mchigan, so that's what --
that's what that was about. And | spoke to that in the
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first pairing of the ten two-city pairings, Chicago and
Grand Rapi ds.

Q And so you are tal king about the supply of
packaged mlk into the city of Chicago comng fromthe
G and Rapi ds area?

A. Right. So there aren't any processing -- Cass |
processing plants in Chicago anynore.

Q El aborate on this one step further if you coul d.

If the Cass | differential is neant to attract mlk from

the farmto the plant, and there are no plants in Chicago,

why woul d there be a need to align those prices?

A. So you are going back about a year ago when | --
literally the first day | started with this project, and
t hey had al ready been in process when | started. But
t he di scussion was that the supply areas that provide

packaged m |k to Chicago should all be about the sane

Class | differential. And Western M chigan, G and Rapi ds,

was one of those areas.
Q So as an econom st, what -- | understand that's

your first day, and they threw you in the deep end. But

what -- as an econom st, what would be the rationale for
t hat ?

A. So you're looking at -- I"'mgoing to say it is
four plants, although I'mnot positive. | knowif it is
four different cities. It may be nore plants than that.

2023

You want to try to equalize their raw product cost because

they are all supplying the same market.

Q So in Gand Rapids, in -- | forget, | think that's
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Kent County, there are a nunber of both |arge and snal |
farmse within 15 mles of the city, perhaps? Is that about
right?

A. There's a lot of mlk close by. Yes.
Q I n Chicago, how close are farns to Cook County?
A Ch, that, | couldn't tell you. But | don't know.

| would not think that close, but probably not 15 m |l es.

Q If, in fact, the mlIk supply is further from
Chicago than it is from Grand Rapids, wouldn't the
differential in Cook County logically need to be higher to
theoretically attract mlk to a plant there that doesn't
exi st?

A. Well, you may recall that the -- we discussed
earlier in the cross-examnation that the USDSS had the
Chi cago nunber higher than where it ended up, and that was
several different parties fromseveral different
territories in the U S. com ng together and saying --
truly having a discussion, negotiation, about where that
nunber should end up. So it got pushed down quite a bit
fromwhere it started fromthe USDSS results.

Q And, in fact, the USDSS had Kent County at an
average of 3.40 and Cook County at an average of 3.707?

A Yes.

Q Does that sound correct?

A That sounds correct.

Q Now, Proposal 19 proposes 3.10 for both of those
counties, correct?

A Yes.
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Q And so, again, if this is one that M. English
or -- | guess M. English would have asked about it.
Where the nodel places 3.70 on Cook County and 3.10, the
di vergence there of $0.60, what would -- is it -- what was
the rationale for that? | nean | know you have tal ked
about the commttee that set -- nmade that determ nation
before you arrived. But what was the -- did they explain
to you their rationale other than, we need those two
cities to be aligned?

A. That was the overridi ng nessage about Chi cago and
Western M chigan, is that they have got to be in close
alignnment. So that was -- literally that was given to ne
on that very first conference call.

The other piece that becane clearer is that there

has to be sone -- there's significant price alignnment
i ssues, that if Chicago is not in a certain nunber -- and
it turns out that nunmber is 3.10 -- we have all kinds of

problens with trying to get the rest of the areas to align
wi th our price surface.

So sone of the points, even the anchor points, had
to be alittle bit flexible in ternms of what those nunbers

| ooked |i ke, and that was one of them

Q Ckay. |If we ook at your -- now, we have already
t al ked about Marquette, so we'll skip over that.
Your third is G and Rapids -- is on page 8 of your

testi nony, and you're tal king about Grand Rapi ds and
El khart, |ndi ana.

s there a reason you chose El khart, 1ndiana,
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specifically?

A. | would say the main reason is that's a big area
for mlk supply. | don't know that we picked it for any
ot her reason other than we're all pretty famliar with
t hat .

Q So in that instance it was based nore on the mlKk
supply rather than on the mlk -- packaged m |k sal es?
A Right. So a |lot of our discussion was what does

it take to nove mlk froman area of supply to an area of
demand, and this is one of those supply points rather than
a demand poi nt.

Q And just to point out what | hope is obvious,
that's a different consideration than the one that your
wor ki ng group went through with respect to Chicago and
G and Rapi ds?

A Yes.

Q And we can | ook at the spreadsheets if you |ike,
but | ooks |Iike the nodel says El khart would be 3.50, and
we have already said Kent County, M chigan, would be 3.40.
"So there was a $0.10 gap, and Proposal 19 sets them both
at 3.10, correct?

A Yes.

Q Putting aside that they are now aligned instead of
$0. 10 different, is there a reason for picking
differentials that are 40 and $0. 30 | ower than the nodel ?

A Qur objective was to get mlk to nove from areas
of supply to areas of demand. And very early on in our

di scussi ons, w thout naybe using these exact sane words,
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we tal ked about the idea of creating a greater slope. And
to do that, we had to push down sone areas, |ower than
what USDSS woul d have suggested, and push sone of the
areas, particularly in the Southeast, higher. And that
was how we created nore sl ope.

Sonme of the nunbers that have been tal ked about
are a result of that overriding principle. W need to
create nore slope to get mlk to nove. In areas where we
had sufficient, adequate, and maybe an abundance of m Kk,
we were nore willing to push those nunbers down because we
knew we had the mlk there and avail abl e, and we needed
a -- create a greater slope to get it to nove sonewhere
el se.

And El khart and Grand Rapids were two of those
areas we felt we had adequate supply and no need to have a
differential quite that high to create a sufficient slope
to get mlk to nove south and east.

Q And when you tal k about the slope, were you
| ooking for a static slope fromnorth to south or did the
gradient of the slope -- did you intend that the gradi ent
of the slope increased or decrease at any point along the
] our ney?

A. | would say the latter. A gradient that was naybe
mal | eabl e and not sonmething you would just set a fixed
nunber and say, as you go south and east, this is the
exact nunber you change by. And, again, it was all
dependent on how we felt |ike we market mlk in those

areas and what the availability of mlk is. And maybe one
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thing we haven't tal ked about very nuch is howwlling the
haul ers are to nove that m |k those distances to those
| ocati ons.

Q Did you want to conment on the willingness of the
haul ers at all since you brought it up?

A Sure. So a fair anmount of what happens in the
M deast, particularly as you nove to the south and to the
east, | spoke to this a little bit in ny testinony, is the
wi | I'ingness of haulers to make those ki nds of noves. Sone
haulers like to stay short, rather have short runs,
shorter m | eages, maybe we can double trip. And sone of
them prefer to go | ong because they have got the
equi pnent, they have got the nmanpower. And it depends.
And we don't always get the haulers that we need to nove
mlk in the right areas.

So part of the exercise was how do we encourage
that mlk to nove given the constraints we got, including
t he haul ers that we have got.

Q Wul d any of those factors you just discussed be
i ncl uded in the USDSS?

A Not the way | have descri bed them no.

Q Ckay.

A. The USDSS woul d assune that the haul er can go any
di stance, basically, at whatever those rates are that are
i ncorporated into the nodel.

Q Wuld -- if there are certain routes that denmand
hi gher conpensation to the haul er because of the

consi derations you have |aid out, would those be
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enconpassed i n the USDSS nodel ?

A. They woul d not.

Q So did your working group or the larger conmttee,
when thi nki ng about the slope, have any type of nunerica
or enpirical basis for establishing that slope?

A G her than to say -- | don't know what the other
groups did, so I'll confess to that right upfront. 1In the
M deast we, again, talked about what kind of price
differential would we need to nove fromone area to
another. And we did that for that ten two-city pairing.
That really helped us think through this a lot. So we
didn't necessarily have to think about, how do you nove
mlk fromGand Rapids into say New WI nm ngton or any of
t hose places. W tal ked about those ten two-city
pairings, and that really hel ped us get a better visual of
what kind of mlk -- what kind of price it would take to
get that mlk to nove.

Q So if we look at those pairings, and I'll start
with Grand Rapids and Marquette, there's a 405-mle
over-the-road di stance between those two points, and
Proposal 19 has a delta of $0.50 to cover that 405 mles.
Now, the distance between G and -- your first pairing,
Grand Rapids and Chicago, is 184 mles, and there's no
price delta.

So when you said you were | ooking at the pairings,
am| correct to assune that it wasn't boiled down to a
nunmerical slope, it was nore of a practical consideration?

A. | think that's accurate. | nean, there's sone
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degree of this that's going to be quantitative. But, you
know, in the case of that second pairing with G and Rapi ds
and Marquette, we knew that mlk wasn't going to nove. W
don't intend for it to nove. But there should be sone
kind of a variation there that says the mlk in G and
Rapi ds has nore value to it just because of its proximty
to people and to plants than the Marquette m | k woul d.

Q Now, if | look at the third and fourth pairings,
Grand Rapids to Elkhart, and then El khart to Indianapolis,
Grand Rapids to El khart, about 160 mles wth no delta,
and El khart to Indianapolis, also 160 mles but a $0.60
del ta?

A. | think Gand Rapids to El khart is just 100 m | es,
not 160.

Q You are correct. M apologies. So 100 mles with
no delta and 160 mles with a $0.60 delta, what accounts
for that difference, or, again, is it nore a practi cal
consi derati on based on the working group's experience?

A. | think it is both in this case. W have got two
areas, G and Rapids and El khart, where we have got,
woul d call it adequate, if not surplus mlk supplies.
There really doesn't need to be a differential there --
difference between the differentials there.

Wien we | ook at El khart and | ndianapolis, you have
got a sizeable nunber of mles, but nore -- nost
inportantly, you don't really have a good m |k supply
around | ndi anapolis, and you need to draw that mlk in

sonehow. There's obviously a |ot of population, and we
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knew we had a ot of plants in and around the area. And
that's what -- that's what explains that difference, the
$0. 60.

THE COURT: M. Mltner?

MR MLTNER  Yes, Your Honor.

THE COURT: | want to take a ten-m nute break, and
when we cone back, | want to know whet her we shoul d
interrupt the exam nation of this witness to be sure we
get M. Covington on and off the stand today. So I'l|
hear fromyou after the break.

But let's take a ten-m nute break now. Pl ease be
back, ready to go at 3:28. W go off record at 3:17 p. m

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 3:31.

M. MIltner, thank you, and you nay resune.

MR MLTNER Al right. Thank you, Your Honor.
BY MR M LTNER:

Q So, Dr. Erba, you're -- |I'm/looking now at
page 10 -- | guess it starts on the bottom of page 9, and
you have three -- really it starts with your fifth, but

|"mreally | ooking at your sixth, seventh, and eighth city
pai rings, which all involve Col unbus, Chio, Franklin
County.

And wi t hout | ooking specifically at the nunbers in
those pairings, what is the dynamic of mlk supply and
m | k demand around Central OChio that your working group

was concerned with, or considering perhaps?
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A There is not nmuch mlk around Col unbus. There are
aren't a lot of direct routes into Col unbus other than
|-71. Were the mlk is, how you get it to Colunbus is
soneti nes chall enging. Plus we have the -- what |
nmentioned earlier, the issue wwth the haulers, do they
want to go that direction, and how nuch woul d t hey charge
to get there.

Q Was it the commttee's experience that haul ers do
not want to haul to Central Ohio?

A | would say the -- it's not a preferred | ocation.
How about that?

Q Ckay. And you'd agree that there are no fluid
plants actually in Franklin County itself, correct?

A. As far as | know, that's correct.

Q We have the sane under st andi ng.

Wul d the plant Tamarack Farns in Newark, OChio, be
the closest to Franklin County?

A Yes.

Q And that is south -- slightly southeast of

Col unbus, correct?

A | thought it was northeast, but it's Licking
County is --

Q Ckay.

A. -- the county.

Q So where would the mlk --
THE COURT: \What is the county?
MR. M LTNER  Li cking.
THE WTNESS: Licking. L-1-CGK-1-NG
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THE COURT: That's what | thought you said.
MR. MLTNER Wl conme to Ohio.
BY MR M LTNER:

Q Wthout regard for contractual arrangenents, what

woul d be the closest mlk supply to that -- to that plant?
A It would probably cone from Wstern Chio.
Q From Western Chi 0?
A. Ri ght.
Q Around the Bowling Green/Van Wert area, or nore
t he Augl ai ze/ Mercer County area?
A. It may be a little bit further south than
Van \Wért.

Q Ckay. So closer to the -- where that |arge
Class Il plant is?

A Correct.

Q Ckay. And so -- so when you are | ooking now at
your sixth pairing of Colunbus and Cl evel and, and
Cl evel and, of course, is north of Colunbus, there are a
coupl e of bottling plants in Ceveland -- Cuyahoga County,
which is Ceveland, in that area, correct?

A Yes.

Q Now, where would the m |k supply for those plants
naturally come fromw thout regard for whatever

contractual arrangenents m ght exist?

A That gets tricky because that -- south of there is
going to be a fairly large pull froma ot of small- to
medi um si zed cheese plants, so that's -- the mlk's

probably not going to want to travel north. So what we
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have ended up doing is bringing mlk fromthe west and
sonetimes from M chigan, down that [-90 corridor, which
spoke to in ny testinony.

Q And so woul d you be attracting mlk to C evel and
fromthe West and also attracting mlk to Col unbus from
t he West?

A. | think that's -- that's fair. They are not going
to be the sane |ocation. Ceveland s probably com ng from
nore |ike Mchigan, you know, Northwest Chio, and | would
say the Colunbus is comng frommlk that's in a different
ml|k shed than that, further south, but Western Chio.

Q Bot h at about the sane | atitude, both about
120 mles to the west, correct?

A. | think that is probably close. Qur pocket of
mlk tends to be up in that Northwest Chio, Northern
| ndi ana, and certainly Mchigan. And we -- we do a little
bit worse the further you get south.

Q And so explain then, if you could, the conmttee's
consi deration or your working group's consideration in
adj usting the USDSS nunbers for Cuyahoga County and
Franklin County when they are attracting mlk, not
relative to each other but from pools, separate pools,
equi di stant to the west?

A. Right. And it just has to do with the willingness
of haulers to nove and the ease of which they can nove on
t he roadways that are there. |It's quite a bit easier to
get into C evel and, even though the mles nmay be

significant. A little bit nore difficult to get into
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Col unbus, even though the mlk supply nmay be, as you said,

about equidistant. It is not the sanme easy mles. It's
not an interstate, and the haulers aren't as willing to go
t here.

Q And then so your seventh pairing you' re |ooking at
Col unbus agai n, but now Sharpsville, Pennsylvani a.

And, again, we mght be replow ng ground again,
but Sharpsville, where is the mlk supply for that area
com ng fronf

A Sharpsville -- well, | can say Western
Pennsyl vani a, which woul d include Sharpsville and
W I m ngton, the cheese plant that's out there. There's a
local mlk supply. It's not near enough to satisfy either
one of those plants, let alone both of them So it's got
to cone from ot her spaces.

What we have been doing to mnimze the |ong
di stance hauls out of our mlk surplus areas is to
stair-step mlk, so pull mlk out of the eastern side of
Chio and then backfill with mlk that's fromthe supply
poi nts.

Q Wen -- what are those supply points you would
backfill fronf

A So that would be Northern |Indiana, Northwest Chio,
and to sone degree M chi gan.

Q The supplies fromdifferent -- okay, if it's -- if
you are backfilling and you are pulling fromChio -- let's
back that up.

| f you are fulfilling it from Ghio and backfilling
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that, that mlk is not flow ng through Franklin County, it
is nore flow ng along the northern part of the state
t hrough Cuyahoga County and C evel and, correct?

A Right. So | nmentioned this earlier, and maybe it
wasn't clear. [|'ll say it again. Wen we |ooked at the
ten two-city pairings, we aren't necessarily noving mlk
bet ween those cities. So we're not talking about noving
mlk from Col unbus to Sharpsville. That's just two points
that we picked out to start trying to structure the zones
for the Mdeast Area. W aren't necessarily noving mlk
that direction.

Q And was it then those two cities nore than to
confirmthe sl ope between those two points as you built
t he whole -- whole map out?

A Right. It's, again, to build up those zones and
to figure out where those lines should I|ay.

Q Now, if | take your sixth and your seventh
pairings and I -- | really just |ook now at Cuyahoga
County, C eveland, to Sharpsville, Pennsylvania, that's a

$0. 10 difference between those two points, and that's

about 100 mles as well, correct?
A. | think that's correct.
Q You were -- no, | don't think that's correct.

t hink the nodel showed -- Proposal 19 for Cuyahoga County
is a $3.70 differential, and Sharpsville is $4, so it's
$0. 30, correct?

A "Il talk what you represent as accurate because |

don't have that information in front of ne.
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Q Well, | guess ny question is, if the mlk that
conmes to Sharpsville is, in fact, com ng nore al ong that
northern part of the state, in |ooking at these data
points, did you -- did the commttee go back and confirm
that the actual route mlk travels, that that actual slope
is sufficient?

A. W didn't look at it that way.

Q Ckay. And then | wanted to | ook at the ninth and
the tenth pairings.

First is Gncinnati to Wnchester, Kentucky. And
there aren't really any Cass | plants around C ncinnati,
correct?

A That's correct.

Q And there is in Wnchester, Kentucky, correct?

A Yes.

Q So the mlk that's supplying Wnchester, Kentucky,
can you explain for us where the mlk shed for that plant
m ght be?

A. Well, there's obviously going to be sone Kentucky
mlk that noves in there as nuch as we can, unless we
prefer to |l ocal supply, but it's a fairly |large plant, and
obviously we don't have enough mlk in that part of the
state to supply that plant, so it's got to cone fromthe
north. Sonetines it conmes fromChio. Sonetinmes it cones
fromEastern Indiana. It mght even conme down from
M chigan fromtine to tine.

Q Because between W nchester, Kentucky, and

Cincinnati, there really isn't a lot of mlk production,
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is there?

A. No, there is not.

Q And if you look north fromdC ncinnati, you really

need to nove probably 75 to 90 mles north, yet, before

you find any significant m |k production, correct?

A Yeah. You m ght be better off noving west than

novi ng north.

Q Now, if you |l ook at the tenth pairing between
C ncinnati and Charl eston, Wst Virginia, when we | ook at

Charl eston, in that area, where would that mlk be pulled

fronf
A. That's becomng trickier and trickier to supply.
So you are going to go back to -- I'mgoing to cal

East Central part of Onhio, and pull that mlIk fromthere,

and then backfill it with mlk fromfurther west.

that is becoming a very difficult market to supply.

so much further fromwhere our true mlk surplus is,

it's a great distance from anywhere we have got mlk to

where those demand points are.

Q And really, if you're pulling fromEast Centra
Chi o, would that be -- would that be the Hol nes County

area you are thinking, or south of there?

A. It would be that plus south of there.

Q And so those tend to be snaller farns and --
A Yes.

Q -- sonetines Am sh or Mennonite?

A Yes.

Q But -- and a generally dwi ndling supply --
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A Yes.
Q -- conparativel y?
A Yes.

Q Now, the sl ope between Ham Iton County and
Charleston, |"mnot going to try to pronounce the county,
is $0.70. And it's about 200 niles between those points.

| think it would be about 210 miles or nore to
that East Central Chio m |k shed you referenced. Does
t hat seem about right?

A. Yeah, that's probably about right. 1'd call it
bal | park.

Q | think in M. Sins' testinony he analyzed mlk
shi pnents across Texas, and the hauling rate in there was
about a penny a nmile. So $1 hundredwei ght to nove 100
m | es.

If that is about a reasonable haul rate, is that
$0.70 in West Virginia sufficient to cover the cost to
nove the mlk fromthe areas around Hamilton or Franklin
County?

A It probably is not. And I woul d suggest that what
M. Sins covered and what Steve Zal ar covered in his
testi nony about $1 a hundredwei ght per 100 m | es applies
to what | would call kind of a standard route. This is
not a standard route. And for the nost part, we are
trying desperately to hold on to reasonabl e hauling rates,
but they are getting away fromus significantly in that
area. So $0.70 is probably not near enough to cover that

rate -- or that cost.
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Q And | note that the USDSS for Charleston had a
4.70 differential, which is the sanme as Proposal 19; is
t hat correct?

A Yes.

Q So ny questionis, if -- if your working group
t ook the nodel and then | ooked to adjust these counties
t hat we have went through for conpetitive issues and price
al i gnment and making sure the slope was sufficient, why
did they not ook for a higher rate in Wst Virginia to
make sure that there was enough of an incentive to get the
mlk to that plant?

A. Well, ideally we would ask for every single bit of
extra rate we could get, but there cones a point where you
have got to match up with sonebody else. And this is one
of those points that's on the very fringe of the M deast
Area where we had to match up with sonebody el se, and that
4.70 was deened to be a good nunber for them so we
acquiesced to it. And it was also an anchor point nunber
that we couldn't feel -- we didn't feel |ike we had enough
of a reason to adjust it fromwhere it was, and we
couldn't go up that nuch higher anyway. W were just
going to be short when it conmes to noving that m |k that
direction. That's the sinple, sad story of it.

Q | f you are still going to end up short supplying
that plant, why would a cooperative sell its nenbers' mlk
at a loss if there was anot her higher return market?

A W may not be doing that in the future. That's

sonet hing we're going to have to eval uate goi ng forward.
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Q On page 14 of your testinony you're tal king about
sone of the changes to the Pittsburgh area. | wanted to
ask a question about a statenment that's toward the bottom
third of the page.

And actually, | apologize, you are now back to
t al ki ng about Ohi o.

And your statenment reads: "There are severa
plants within a relatively small geography that are |ikely
conpeting for the sanme business around Col unbus, Dayton,
and Cincinnati. The solution to equalize raw product cost
was to nove Clark County, Chio, to the $3.70 per
hundr edwei ght zone. "

Now, does the USDSS take into account conpetition
anong Class | plants for retail sales?

A. | wouldn't say it does that, no.

Q And so if the USDSS is supposed to be the
foundation of the differentials, why is it proper to take
into account the conpetition anong processors for their
custonmers to set dairy farmer prices?

A We go back to ook at -- we tried to do this to
t he best extent we could to equalize raw product costs for
pl ants producing simlar products and conpeting in simlar
markets. And | believe that is actually the direction of
USDA. | can't say -- | can't point you to anything that
says that absolutely has to be adhered to. But we
certainly tried to do that to make sure that we weren't
ending up wth sone very strange | ooking m ni num costs,

m ni mum prices to processors who are conpeting in the sane
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mar ket .
Q G ark County, Chio, and Mam County, Chio,

60 mles apart, perhaps?

A. |"mnot sure. | know that they are relatively
cl ose.

Q Ckay. But the -- your working group's concl usion
was that $0.30 in that -- anpong that group of four
counties caused -- caused conpetitive issues for the sales

of bottled product by Cass | handlers, right?

A. | think there's two things here. | would agree
with what you just said. Plus O ark County was one of
t hose counties that was right on the fringe of one zone to
t he next zone, and where you draw that |ine becones a
little bit of a guessing gane, to say, how should this
county fall, which direction should the line fall on.

If we follow what we -- | can't swear to this, but
| think the USDSS results is you end up with a county
that's probably in an area it shouldn't be, and it has to
do with those conpetitive issues. So we brought it back
into alignment with the other plants that we think conpete
wi th that sanme business in that G ncinnati, Dayton,

Col unbus ar ea.

Q Now | wanted to ask some questions about page 18
of your statement. You quote sone | anguage from one of
the order reformdecisions, and it refers to $1.60 per
hundr edwei ght in the base zone.

Do you agree that $1.60 is a base level for the

differential s?
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A. | would say at that tine it was. For that
deci sion, it was.

Q Ckay. Now, in your sentence preceding that, you
refer to "an appropriate m ni numvalue for C ass |
differentials should be $1. 60 per hundredweight."

In your mind, is there a difference between a base
differential and an appropriate m ni mrum val ue of a
differential?

A. Yes. In ny mnd, there is.

Q Ckay. What is that difference to you, Dr. Erba?

A $1.60 base differential would be a nunber that's
added to all pricing points. It's a $1.60 wedge, which is
not the sane thing as the |owest price shall be $1.60.

Q Under the differentials that we have today, is it
your understanding that $1.60 is a mnimum val ue or a base
differential?

A. It's a mninmmvalue for sure. The way it's been
di scussed is a base differential is -- it al nost nakes the
two i nterchangeable, but in ny mnd they are not.

Q Ckay. Well, | appreciate your drawi ng the
di stinction between whether those terns are
I nt erchangeabl e or not.

On page 18 you then break down three pieces of the
base Class | differential. Actually you refer to it as
such in the previous sentence. So the cost -- the
mai nt enance cost for a (G ade A license, the cost of
bal ancing for Cass | plants, and the incentives to

encourage deliveries to Class | plants, are you -- you are
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describing those as a build-up to a base C ass |
differential; is that correct?

A. | was trying to be consistent with the | anguage
that was used by USDA at the tine they nade that deci sion.

Q Ckay. So put aside your intention to be
consi stent now.

And is that $1.60 a base differential or is that

a -- an appropriate mninumvalue for a differential?

A. For that tine?

Q If you' d like to answer it that way, sure.
A. For that tine, it was descri bed as a base
differential. It also happened to be the mininmum So

t hey were, again, used interchangeably.

Q Wt hout respect for what those values m ght be
today, are those three costs that are still realities for
producers and cooperatives?

A. | would say so, yes.

Q Do you think any of those -- any of those val ues
have decreased in the |last 24 years?

A. | don't think we have got great data to describe
what bal ancing costs are. But certainly the piece that |
wor ked on nost intently wwth the G ade A piece,
mai nt enance cost has not gone down, it's gone up,
significant ly. | have no reason to think those other
costs would go down, but | don't know that.

Q What ever the cost of balancing is, the cooperative
still incurs it, correct?

A Yes.
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Q And what ever the nonetary incentive is to
encourage deliveries to Class | plants, whatever that may
be, it exists sonewhere at sonme nunber, correct?

A Yes.

Q And your testinony is that the maintenance cost

for a Gade A |license exceeds $2, correct?

A. No. | don't think that's what | said.
Q Ckay.
A. | said in the exanple that | used with a 100-cow

dairy farm the mai ntenance cost was $1.46 per
hundr edwei ght .

Q And so your reference to the depreciation costs we
shoul d i gnore?

A. That was not sonething | would have incl uded.
That's a non-cash cost, and | was | ooking strictly at what
are the cash costs.

Q Ckay. So the cash cost is $1.417

A Si x.

Q  $1.46.

Do you think that the conbination of bal ancing and
i ncentives to encourage deliveries to Class | plants is
any | ower than $0. 14?

A | do not think it's |lower than $0. 14.

Q Do you think it is |ower than $0.74?

A No. | do not think it's [ower than $0. 74.

Q And you understand that the USDSS includes $1.60
base differential? And | intentionally say "base" and not

"m ni mum val ue. "
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A. They include $1.60 base differential because we
asked for it to be $1.60.

Q Right. So you could take the results fromthe
nodel and rip out $1.60, and that actually gives you the
nodel out put ?

A. Ri ght. The nodel output is -- has a wedge of
$1.60 that we specifically asked to be put in there.

Q Wuld it be appropriate to take that base out --

t hat out put fromthe nodel that excludes the $1.60 and add
on whatever the costs of those three line itens are -- the
cost of balancing, the cost of nmaintaining a G ade A

permt, and the cost of incentivizing novenents of C ass |

mlk -- to achieve a proper differential at the county
| evel ?

A As you described it, no, I would not say so. W
went through a nunber of -- a nunmber of neetings in

subgroups to tal k about why those nunbers fromthe output
of the USDSS don't necessarily apply as we see them So
unl ess you wanted to start at a $2.20 base instead of
$1.60 and redo the entire exercise, | would say that's not
appropri ate.

Q What are the reasons that your group tal ked about?
You nentioned that there were reasons. \Wat are they?

A. Ask me again, please?

Q What are the reasons that it would be
i nappropriate to take $2.20 and add it to the nodel out put
as | described?

A. Well, as we have tal ked about at sone |ength
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t oday, and previous w tnesses, there are a nunber of mlk
mar keting chall enges that are not reflected in the nodel,
and we don't think those are -- should be ignored. They
have value. And we did that across the country with | ocal
experts. And although | suppose there is -- there is a
way to say you could use a $2.20 base and use the USDSS
nodel out put and say, that's your Class | differentials, |
woul d say that that would be fraught with sonme probl ens
because it doesn't take into account sonme of the | ocal
condi tions that we know exi st.

So | think that answers your questi on.

Q | think it does, but it also begs this one, which
is, if you are not going to take whatever the val ue of
t hese i nherent expenses and costs are that make up a base
and add that to the nodel's output, then you have to
di scount the validity of one of those or the other, and
whi ch one do you di scount?

A. | woul d suggest there's nore than one way to get
to a final product. And what we try to do is say, if you
would like to go down the path of the -- I'"mgoing to cal
it the three-factor forrmula that sunms up to $1.60 and
update those costs, you could do it that way.

| think M. Sins presented a different way of
| ooking at it that says, how do we prevent price
inversions? That is a different way of |ooking at it.
So there's nore than one way to get there.
Q Do you believe that establishing the differenti al

based on the goal of elimnating price inversions is an
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econom cal ly sound nethod for arriving at the
differential s?

A. | think it's worth di scussion, yes.

Q Should it be a -- should that be a factor that
USDA relies upon to set the differentials?

A | think they should consider what M. Sins put
into the hearing record. | think it has validity, and I
think it shows an i nnovative way of |ooking at how C ass |
differentials are set and what the objectives are for
having Cass | differentials and m ni mum prices
al t oget her.

Q Do you have a copy of Exhibit 340 up there with

you?
A | do.
Q Don't take it out. | won't ask you any questions
about it.
A. Ckay.
MR MLTNER That's all | have. Thank you.
THE WTNESS: | thought there were no trick

guestions here, M. Mltner.
THE COURT: Oh, dear.
MR. ENGLISH: No charts, Your Honor.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chip English for the MIk Innovation G oup, and
sone questions that really are followon fromM. MIltner.
And not very many.

So | started going there, and then M. Ml tner
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went there in greater detail, and this is the di scussion
about Grand Rapi ds and Chicago and this question about
negotiation. |f Chicago had not -- if the group doing

Chi cago had not conme back and insisted Chicago needed to

go down, was your group prepared to | eave Grand Rapi ds at

3. 407

A. No. | think we would have come down anyway.

2023

Having to be in sone kind of relationship with Chicago was

just another constraint we had to be m ndful of. But our

objective was still the sane, and that was to create a

greater slope in the Mdeast Area, and the way we woul d do

that is to press down sone of those higher differentials
that woul d be seen in there as a surplus, which would be
in-- largely in Mchigan, but certainly around G and
Rapids. So we nmay not have gotten to the exact sane
nunber, but we qualitatively would have done the sane

t hi ng.

Q And do you know whet her the group that cane up
wi th that nunber for Chicago simlarly pressed down the
nunbers to the north of Chicago where the mlk is
plentiful?

A As much as | hate to punt to sonebody el se, |

don't like that, | really have no expertise in that area,

and | know we have got other w tnesses who can speak much

nore clearly to what happened west of Chicago.

Q So on page 13 of your testinony, you refer to the

conprom ses.

So what kind of conprom ses were there nade with
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respect to groups outside the M deast?

A. Well, fortunately, in our cases, we were very
cl ose on every place there was a touchpoint wth anot her
area. W weren't off by nore than 5, 10, $0.15. So it
was a conprom se to say, we've got to get to a nunber that
agrees, what is that nunber going to be. It wasn't |ike
we were off by dollars and had to cone up with sonething
really drastic. W were already pretty cl ose.

Q So going back to ny sort of initial set of
guestions, what principles were applied when you had to
conprom se?

A. Well, | guess when you cone down to the conpromn se
in the sense that |I'mtal king about, you have to have an
area that lines up, has a significant high degree of price
alignment wth the contiguous area that's next to you.

And keep in mnd, we worked in separate groups. W didn't
really share very nmuch until we got together and said,
we' re done, show us your cards, and we'll show you our
cards. And that conprom se was, okay, how do we get these
things to match up. [In our case, it was pretty easy, we
were already pretty cl ose.

MR. ENGLISH: | have no further questions. Thank
you.

THE COURT: WM. English, thank you.

| s there additional cross-exam nation of Dr. Erba
before | call on the Agricultural Mrketing Service?

| see none. | ask the Agricultural Marketing

Service to ask their questions of Dr. Erba.
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CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q Thanks for comng to testify.

A Thanks for having ne.

Q |"mgoing to try to nake ny way through ny sticky
notes, and nost of themare just notes to nyself, not
actually questions for you, | think, at this point. So
shoul d be short.

| did have a question on page 3, going into
page 4. Here you are tal king about the recent addition of
the | arge cheese plant in Mchigan. And | wondered if you
could provide a little nore context to how that has
i npacted the supply in that area and, therefore, available
supplies to other areas.

A. | wouldn't say it has affected the supply so much
as it affected the demand. So previous to that plant,
we -- DFA -- were hauling a lot of mlk out of that
eastern side of Mchigan, particularly out of the thunb.
We have a | ot of nmenbers who are in the thunb of M chigan.
There isn't a good location for that mlk to go nearby.

So that mlk was routinely |eaving the state. Very
expensive and difficult to get haulers who wanted to nake
t hat nove.

The | arge cheese plant has been extrenely hel pful
in being able to manage that supply. So that plant takes

8 mllion pounds a day of Mchigan mlk, a large part of
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that is DFA mlk. Sone of it is supplied by Mchigan MIk
Producers Association. And it has drastically changed
what those hauling costs |ook |ike for DFA and our nenbers
in Mchigan just by its |ocation.

Q And so does nobst of that mlk stay up there in
that plant or sonme of that m |k does need to nove south
and east?

A. We still have mlk that needs to | eave the state.
It's a very good place, Mchigan, particularly the eastern
side, to nake mlk, and a | ot of the expansions that we
are experiencing as DFA are occurring in the eastern side
of the state. So for atinme, the mlk flow out of the
state was reduced significantly. But as mlk production
continues to grow, they are starting toruninto a little
bit of the sane problemwe had previously, that m |k has
got to nove to the west and to the south, typically
| eaving the state.

Q And in M chigan you have proposed kind of nore --
it used to be all the sane, a flat slope. So nowit is
nore of a slope to help nove that m |k out where it woul d
need to go?

A Right. So we put a little nore dinension to it by
pressi ng down the northern part of M chigan and rai sing
t he southern part.

Q Ckay. | want to turn to page 7, in the mddle,
that's when you start tal king about the anchor cities and
what you did fromthere

And I'mnot sure | asked M. Sins this question,

TALTY COURT REPORTERS, INC. 7960
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

so |'l'l ask you. For those 19 anchor cities, or the ones
that were applicable in your nmarket, did you generally
change those at all or you -- | know for Charleston, for
exanpl e, that 4.50 was what the nodel average was, |
believe, and so that you guys -- you guys kept that, you
didn't try to change that. But were there any that you
did try to change or need to change to nake everything
wor k?

A. Yes. So for the nost part, we tried to keep those
anchor city nunbers what they were. And | think it was
4.70 in Charleston is what we had, and we kept that the
sane, and Verona we kept the sane.

The one we did change was Sharpsville, and we
reduced that by $0.20 in the final output. But, again,
this -- that was along that eastern fringe. W wanted to
make sure we matched up well with the Northeast and the
Sout heast .

Q Ckay. And | have a question on Sharpsville in a
m nut e.

And | take it what | have heard today is that when
you di d make changes to say that Sharpsville | ocation or
any of the nodel output |ocations, you didn't necessarily
do a transportation cost analysis, |ike what was done when
we changed the Sout heast differentials, but you | ooked at
kind of what's the slope need to ook Iike to nove this
m | k, and based on the experience that the people in the
room had on how to nove mlk, you kind of used that

knowl edge to say, we need nore here, or we can do |ess
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her e.
| s that an accurate description?

A. | would say that's pretty accurate. And it was a
little nore involved than what you just described, but it
basically went along those lines. It was not
gquantitatively intensive. It was nore |ike, what kind of
increase do we think we need here to draw nilk to this
ar ea.

Q And those increases don't necessarily nean it's
going to cover all the actual hauling costs that you
experi ence?

A. That is absolutely true. And, in fact, along
t hose eastern and southern fringes of the Mdeast Area, we
have haul ing costs that are 50, 60, 70% hi gher than they
are anywhere else. And it is because we have one choice
of haul er, who probably would like to retire, who says, if
you want me to stay in business, this is what it's going
to cost you. It's -- it has nothing to do with a -- any
kind of formula you could conme up with. And it's
significantly higher than it was even five years ago.

Q Ckay. | want to turn to page 8, and that's when
you first discuss the city pairs. And I'll start with the
first one, which is Chicago to G and Rapi ds.

In the mddl e of that paragraph, you say, "To
mai ntain Class | value continuity, the Cass |
differentials in Chicago should be aligned with the prices
at these other |ocations supplying packaged mlk to

Chi cago. "
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"' mjust wondering, | think this m ght have been
touched on, but | want to make sure | understand what you
nmean by maintaining "Class | value continuity."”

A. So, again, if you think about the price surface,
we didn't want to necessarily create sonething that | ooked
i ke a nmountain peak, a local high in the m ddle of
nowhere, or a crater in the mddle of nowhere. And that's
the part we were trying to be mndful of, to nake sure
this is continuous and expl ai nabl e wi t hout sone very | arge
devi ation fromthat.

Q And that speaks to | think you tal ked before about
the different supply areas around Chicago. So you had to
| ower Chicago just to make kind of it all look simlar?

A. Yeah. So that was, again, one of the cities that
we had several iterations to go through to say, what does
t hat nunber need to look like? And it was a little bit of
a chal |l enge because there isn't any Cass | plant there
that's operating, but we know it's supplied by several
different areas, and we want to nake sure they are pretty
much all in the sanme footing. And | think we succeeded
doi ng that.

Q Ckay. On the Sharpsville plant, when you talk
about it on page 10, you're conparing it -- the pairing
was Col unmbus to Sharpsville, and you are trying to get the
mlk to nove there instead of going to the | ocal cheese
plant, | take it fromwhat your statenent says.

| was just wondering if you could expand a little

bit on the dynam cs in that area.
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A. Yeah. |It's a real challenge out in the western
side of Pennsylvania. There's somewhat of a |ocal supply,
but it is dimnishing. Those farns tend to be small,
difficult to get to, hauling-wise. Those plants are
fairly large. They are, I'mgoing to just take a wld
guess, 2 to 3 mllion pounds a day intake for both those
plants, and that kind of mlk does not |ie anywhere cl ose
to that area.

So mlk has got to nove from outside the area.

It's not going to cone fromthe south. |It's not going to
cone fromthe north. 1It's got to cone fromthe west.
And what we have been able to do -- and, again,

with a nod and recognition to our haul ers of what they
have to go through, instead of trying to pull mlk all the
way down from M chigan and get it into Sharpsville, which
woul d be pretty difficult, tried to do what | talked
about, and that is stair-step the mlk to bring it in from
Eastern Chio, or maybe even Western Chio these days, to
fulfill those needs and then backfill wth mlk out of the
nore surplus areas |ike M chigan

Q Ckay. | wanted to go to -- it was in your
testinmony. Let nme find it. Page 22. And it is a
carryover from page 21 when you are tal king about
regul atory inspections to ensure Grade A standards?

A Yes.

Q | know you listed it here it's a Market
Adm ni strator fee.

And | guess ny question is, do you know if G ade A
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status is federally regulated or regulated by the states?
A The states, as | understand it, at least in our
area, adopted the federal standards, the Food and Drug
Adm ni stration standards. So they are state run, but they
are basically the federal standards.
Q And do you know who is -- who does those
i nspections, though, if it's state regul ati ons?
A. You are sort of hinting at the state and not
federal, and | probably would agree with that, yes.
Q Ckay. | just want to nmake sure everyone nakes
their argunents |ater based on the correct facts.
A Got it.
Q Yeah.
M5. TAYLOR That's it from AMS. Thank you.
THE W TNESS: Thank you.
REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Ckay. Good afternoon, Dr. Erba.
A Good afternoon.
Q | want to just ask a few questions to make sure
have it clear on the record.
When did you join the National MIk task force and
start working on Class | price surface?
A. Sept enber 2022.
Q kay. So that -- that initial nodel that cane
fromDr. N chol son had al ready been generated, and that
was the first draft that when you stepped in you started

wor king on; is that right?
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A. As | recollect, when | stepped in, we had the very
first nodel run to ook at, that's correct.

Q Ckay. Did you have any conversations with
Dr. Nichol son when you were on the task force?

A At anytinme?

Q Yeah. Just about the process of what you were
goi ng t hrough?

A. | amsure | talked to himat sone point, but we
talk about a lot of things, so it may not have been
related to this at all.

Q Ckay. And at sone point, you -- Dr. N chol son was
asked by National MIk to rerun or to run again the nodel
t hat generat ed another set of results?

A Yes.

Q And did you participate in the guidance that was
given to Dr. N cholson in order to have himrun an updated
nodel ?

A. Right. So we -- | limted nmy conversations in
t hat process, and not directly with him but with our
group, on the plants that are either -- had closed down
al ready or we thought were going to close down or going to
open in the M deast Area.

Q And did you provide himw th any advice or
gui dance other than just factual information about plant
cl osures or openings or |ocations?

A Absol utely not.

Q Ckay. And then you took the output of the node

result --
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THE COURT: Wit a mnute. | heard his answer.
So, your question to himwas, did he provide

gui dance; is that right, other than just plant closures?
M5. HANCOCK: | think that's what | was aski ng.
THE COURT: Ckay. Wuld you ask that again? |

just want to nmake sure -- there were like two parts to
your question, and when he said "absolutely not," | think
he neant, | absolutely provided no guidance. But | just

want to be sure it is clear.

M5. HANCOCK: Okay. Thank you. She'll nake ne
have a better question.
BY Ms. HANCOCK:

Q Did you guide Dr. Nicholson in any way ot her than
to provide himw th plant closure and opening information?

A No.

Q Did -- and then you took the final nodel results.

And di d you understand or did everybody understand
at that time that the nodel results was just a starting
spot ?

A. We had a di scussion with both doctors, Stephenson
and Ni chol son, and that was one of the questions that was
asked in the -- it was a conference call or a Zoom
neeting. That was one of the questions that was asked is,
basically, is this a starting point or is this definitive?
Do we have to go with these nunbers? And the response
back, and it was fromDr. Stephenson, said, this is the
starting point, and you absolutely should treat it as

such.

TALTY COURT REPORTERS, INC. 7967
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. And there's several factors in there, |ike
transportation and novenent of mlk that are already
contenpl ated by the nodel; is that right?

A That is correct.

Q Wiy isn't it good enough to just stop right there
and use this very smart nodel that's been inproved on for
decades?

A. We have, as | have discussed in cross-exan nation,
several areas in the Mdeast Area alone which don't follow
what the nodel suggests it probably should. And one of
the big things is -- is hauling. It's hauling costs and
hauling availability. And sonetines you can't get mlk to
nove the way you want it to nove. The nodel would say,
yes, you can, and we're saying, practically, no, you
can't. And if you could, it's going to cost you a |ot
nore than what the nodel would suggest it should cost.

Q So on top of that, then you al so tal ked about
| ayering on price relativities or price alignnments.

Wiy is that inportant to take into account when
you are |looking at these territories and setting these
price differential s?

A. | think what you really are trying to avoid is
sonet hing that | ooks erratic and allows for essentially
arbitrage where you could sinply nove mlk around and take
advant age of the regul ated system The USDSS does a
really nice job of saying, no, we're not going to all ow
that to happen because we're going to nake this a

continuous price surface. And to sonme degree we have to
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depart fromthat because that's not reality. The backstop
of that is we don't want to create a problem where there
shouldn't be a problem and that is to start getting into
areas where you coul d take advantage of the regul ation.

So that's where sone of this fine tuning has to
cone in and say, yes, the nodel basically has it right,
but maybe we need to tweak a little bit here or there to
make sure that we stay on the proper track with what's
practical and what's reality.

Q And you' ve heard sone di scussion fromthe
guestions -- or that was enbedded in sone of the questions
that were asked of you about the conpetitive |ocations of
various plants.

Do you recall that?

A. | think so.

Q Ckay. Did -- when you were working on your task
force for National MIk and in your -- both regional and
t hen when you gathered nationally, did you at any tine
ever take into account the ownership of any of the plants
as a factor for price -- setting price differentials?

A I n our working group, we did not. It was sinply a
matter of | ooking at the different areas within the
M deast, know ng where the demand points were, where the
supply points were, and trying to conme up with a price
surface that made sense without regard to any kind of
pl ant owner shi p.

Q And you just started that by a qualifier that wll

nmake every attorneys' ears perk up, which is "in our
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wor ki ng group, we did not."
Are you at all inplying that in any other working
group they did?

A. | don't think so, but I don't know because | only
wor ked i n ny group.

Q Ckay. You never saw anything in the process that
you were firsthand aware of that would indicate that
anybody was trying to obtain any kind of conpetitive
advant age, were you?

A No.

Q Ckay. And you work for DFA, which has nunerous
pl ants t hroughout the country; is that right?

A Yes.

Q And so to the extent that there is a DFA pl ant
that m ght be located in an area w th higher
differentials, how would you respond to a question or an
inplication that sonmehow that is designed to give DFA a
conpetitive advant age?

A. W didn't look at it that way, and that woul d not
have been one of our objectives within our working group.
That was certainly not one of the things that we
consi dered, even fromthe first day | participated. It
was all about, what's the price surface that makes the
nost sense in your area that you know of.

Q Okay. Thank you so much for your tinme, Dr. Erba.
| appreciate it.

M5. HANCOCK: Your Honor, at this tinme we woul d
nove to admt Exhibits 336 through 338.
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THE COURT: So | also know that | marked as
Exhibit 339 a |larger version of a chart that conmes from
Exhibit 299 fromDr. Vitaliano. And | don't know if we
actually got that created, but I want to admt that as

wel | .

2023

M5. HANCOCK: You are right. | just didn't go far

enough. | forgot we had four exhibits. So it is 336,
337, 338, and 339. Thank you.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 336? That's also
Exhi bi t NWVPF-38 Anended.

There is none. Exhibit 336 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 336 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 337, also narked
Exhi bi t NMPF- 38A?

There is none. Exhibit 337 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 337 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 338, also nmarked
Exhi bit NWPF-38B, |ike boy?

There is none. Exhibit 338 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 338 was received
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i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 339, which is a |arger
pi ece of evidence that was taken out of Exhibit 2997

There is none. Exhibit 339 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 339 was received

i nto evidence.)

MR. ROSENBAUM St eve Rosenbaum I nternational
Dai ry Foods Associ ati on.

| would like to nove into evidence Hearing
Exhi bi t 340.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 3407?

There is none. Exhibit 340 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 340 was received

i nto evidence.)

M5. HANCOCK:  Your Honor, along with that |ast

docunment, we'll add this to the list of itens that we'll
seek judicial notice -- of which we wll seek judicial
notice at the end of the hearing. But just for -- so our

record is clear, in conjunction with this one, that we
would like the entirety of the docunent noti ced.

THE COURT: Yes. | -- | take official notice of
the entire G ade A Pasteurized M|k Odinance, 2019
Revision, fromthe United States Departnent of Health and

Human Servi ces, Public Health Service, Food and Drug
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Adm ni stration.

And then there's one other item and that is when
Dr. Erba showed us sone errors that we need to correct on
some Excel spreadsheets, | don't know exactly how we want
to handl e that because those show up in a coupl e of
di fferent places.

MS. HANCOCK: So, Your Honor, | believe what we
will dois we'll wait until we get to the end of this
section just to nmake sure that we don't have any ot her
changes along the way. W will submt an anended |ist of
the counties to have all of the correct nunbers in there,
and we' |l submt an anended map as well, so that both wll
be conplete. But we'll do it at the end just to nake sure
that there's nothing along the way.

THE COURT: Okay. And specifically, what |I'm
t hi nki ng about right now, is where -- let ne nake sure |I'm
in the right place. So which --

M5. HANCOCK: | believe that his testinony is
correct as -- Dr. Erba's testinony is correct as it's
witten, but it is different than what was submtted on
our county form So the correction needs to be made to
Exhibit 299, but Dr. Erba's testinony in 336 is correct.

THE COURT: Al right. And | think one of them--
and, Dr. Erba, maybe you can confirmwhether I'mright or
not -- |I'mlooking at page 14 of Exhibit 336, and you were
tal ki ng about Al |l egheny County, where Pittsburgh is
| ocat ed, and you nentioned that the solution was to nove

that to the $4.20 per hundredwei ght zone, and | believe
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you said that the Excel spreadsheet should say $4. 20
i nstead of $4.40.

THE WTNESS: Yes. So the Excel spreadsheet says
$4.40 per hundredweight, and it should say $4.20 per
hundr edwei ght .

THE COURT: Al right. And the second one was |
bel i eve you were tal king about C ark County, Chio. And
your testinony on page 14 says that the solution was to
nove that to the $3.70 per hundredwei ght zone, and you
nmentioned that the spreadsheet still showed $4.

THE WTNESS: That is correct. So the testinony
Is correct; the Excel spreadsheet is in error, it needs to
be corrected.

THE COURT: Al right. Thank you.

And, Ms. Hancock, | appreciate your keeping track
of this because, of course, those nunbers show up over and
over. So thank you.

M5. TAYLOR: If | could request, when you do
submt the anended sheet, to also submt that in an Exce
format as well as PDF. Thank you.

THE COURT: Good.

Al right. Excellent. Now, where are we
time-wi se? GCh, good. W have tinme for our next w tness?

And woul d that be M. Covington? He's eager.
That's great.

Let's take a ten-mnute break --

M5. HANCOCK: We won't have tine if we do that.

THE COURT: Oh, we won't?
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M5. TAYLOR: No, we won't.

THE COURT: We have to take the break.

M5. TAYLOR. W can go two ways. | would
suggest -- two different ways. Take a small break and put
M. Covington on, and | don't think he'll be done in
20 mnutes. | know Ms. Keefe still has to get sone
docunents on as clean-up, if she is ready, and she
could -- | don't know what option is preferred. She could

get that done now and M. Covington could go on first

thing in the norning. | offer that as two options.
MS. HANCOCK: | think that his exam nation won't
finish until tonmorrow, so he'll be on in the norning no

matter what, so | think it makes sense to do Ms. Keefe.

THE COURT: Very good. All right. You said short
break. Does that nean five m nutes?

M5. TAYLOR: They tell nme Ms. Keefe will be |ess
than five mnutes, although | have been skeptical. So |
t hi nk what ever is your preference.

THE COURT: M preference is ten m nutes.

Pl ease be back and ready to go at 4:45. W go off
record at 4:35.

(Wher eupon, a break was taken.)

(Thereafter, Exhibit Nunmber 341 was narked

for identification.)

THE COURT: We're on record now at 4:45.

|"d like the witness in the witness chair to state
and spel|l your nane.

THE WTNESS: M nane is Sally Keefe, S-A-L-L-Y,
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K-E-BE-F-E, and that's F as in Frank.

MR, ENGLISH And I'mrecalling her to the stand,
so she's been previously sworn, Your Honor.

THE COURT: You remain sworn.

SALLY KEEFE,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE W TNESS: Thank you

MR, ENGLI SH:  So, Your Honor, during the break we

2023

had a docunent marked as Exhibit 341, which is al so narked
as Exhibit MG for MIk Innovation Goup, 5B. And it has

been handed out. It is a nmulti-page docunent, which is,

by the way, with one -- two changes -- or one change, each

colum, the same as Exhibit 112, pages 25, 26, and 27.
REDI RECT EXAM NATI ON
BY MR ENGLI SH:
Q And Ms. Keefe is going to quickly explain what
this docunent is and why she prepared it.
A Sur e.
So way back when in August when we were on ml Kk

conposition, | presented a series of charts, and these

t hree pages had just the blue and yell ow bars w thout the

nunber | abels on them So |like for January of 2021, the

bl ue bar was just a bar, and it didn't count the nunber of

observati ons. It didn't have "19" there or "13" over the

yel | ow part.
And so the only change between Exhibit 112,
pages 25, 26, and 27, and Exhibit 341, pages 1, 2, and 3,
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IS just adding the | abels onto the bar chart.

Q Do you have any further information about
Exhi bit 3417?

A. Not unl ess anybody has questi ons about
Exhi bit 341.

Q So, Ms. Keefe, does -- do you have a statenent to
nmake on behal f of MIk Innovation G oup about advanced
pricing?

A Yes, | do. | wanted to nmake sure that it was
clear in the record that the M|k Innovation G oup does
not support the elimnation of advanced pricing and
does -- and, therefore, does not support the adoption of
Proposals 16, 17, and 18, because each of those woul d
el i m nate advanced pri ci ng.

MR, ENGLISH | have no further questions for the
W tness. She's avail able for cross-exam nation at two
m nutes and 17 seconds.

THE COURT: Wio would like to ask Ms. Keefe
guestions about the testinony she's just given us?

| would invite the Agricultural Marketing Service
to ask any questions that you may have.

M5. TAYLOR: W have no questions.

MR. ENGLI SH:  Your Honor, | nove the adm ssion of
Exhi bit 341.

THE COURT: |Is there any objection to Exhibit 341
being admtted into evidence?

There is none. | admt into evidence,
Exhi bit 341.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

7977


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS COct ober 10, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

(Thereafter, Exhibit Nunber 341 was received

i nto evidence.)

THE COURT: Ms. Keefe, you are not only brief and

conci se, but uncontested.
THE W TNESS: Thanks, Your Honor.
MR, ENGLI SH:  And under four m nutes.
THE COURT: Thank you. You may step down.
It is now 4:49. How would the Agricultura
Mar keting Service |ike to proceed?
M5. TAYLOR:  Your Honor, | think that's all

W t nesses avail abl e t oday.

So |l think tomorrow we'll continue wth our

wi tnesses fromNational MIk, and | believe M. Covington

will be first on the witness stand. And if we finish with

him I'mnot sure if we nove to M. Vandenheuvel or
Dr. Vitaliano after that. That's up to National M|k

That's who is on ny list.

M5. HANCOCK: | think that's right. So we'll
start wwth M. Covington. Then we'll go to Rob
Vandenheuvel. |If we have tine, we'll go to Chris Hoeger.
And then we have Dr. Vitaliano who can fill in if we have

more tine |eft.

THE COURT: Good. And as | recall we go to

5:00 p.m tonorrow?
M5. TAYLOR: That's correct.

THE COURT: All right. |Is there anything el se

anyone wants to put on the record before | close the

record for the day?
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| see nothing. W now go off record until
tonorrow norning at 8:00 a.m W go off record at
4:50 p. m

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Decenber 13, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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