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VEDNESDAY, OCTOBER 11, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record. It is Cctober 11, 2023.
It's a Wednesday, approximately 8:02 in the norning.

| amready for ny next witness, unless there are
any prelimnary nmatters.

We can go forward. You may take the w tness
st and.

Pl ease state and spell your nane.

THE WTNESS: Calvin, CGA-L-V-1-N, Covington,
CGCOV-I-NGT-ON

THE COURT: M. Covington, wel cone back.

THE WTNESS: Thank you, ma'am

THE COURT: You remai n sworn.

THE WTNESS: Yes, nma' am

THE COURT: And before |I ask counsel to introduce
herself, | have before me an exhibit that needs its next
nunber .

And what will that nunber be? 342.

Al right. |I'mmarking as 342 a docunent that is
al so marked Exhi bit NVPF-44.

(Thereafter, Exhibit Nunber 342 was nmarked

for identification.)

THE COURT: Ms. Hancock, you may introduce
yoursel f and proceed.

M5. HANCOCK: Thank you, Your Honor.
/1
/1
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CALVI N COVI NGTON,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Good norning, M. Covington. Wl cone back to the
st and.
Are you here to present your testinony that's been
identified in Exhibit 3427
A Yes, nmm'am
M5. HANCOCK: And, Your Honor, just so our record
includes it in this portion of the testinony as well,
M . Covington has previously been recognized as an expert
inthis matter.
THE COURT: Thank you.
BY Ms. HANCOCK:
Q M. Covington, would you proceed with your
testi nony, please.
A. Yes, ma'am Thank you.
This testinony is presented in support of
Proposal 19, update the Cass | price differential surface
t hroughout the United States as proposed by National MIk
Producers Federati on.
| wll skip over the next few paragraphs since
t hey have been included in previous testinony, and start
with the paragraph at the bottom of page 1.
Previ ous wi tnesses provided testinony on the

process used in devel oping the Proposal, updated Cl ass |
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differentials. M testinony, in support of updating

Class | differentials, focuses on the Florida Federal MIKk
Mar keting Order and will cover fluid demand, m |k supply,
and proposed Class | differentials.

Demand. Florida is one of the few renaining
Cass | markets in the Federal M1k Marketing O der
system From 2000 t hrough 2022, average annual Florida
Federal M|k Marketing Order Class | utilization has
exceeded 82% Mbost of the producer mlk classified is
Cass Il, Ill and IV, is creamresulting from
standardi zation of fluid mlk products, bulk inventory,
and shrink. For 2023, through August, Cass | wutilization
is 83.11%

Since 2021, Cass | disposition in the Florida
Federal M|k Marketing Order has increased. 2021 dass |
di sposition was 1, 996, 086, 644 pounds. In 2022, it was
2,042,133, 745 pounds, a 2.3%increase. Through the first
ei ght nonths of 2023, Cass | disposition is 1.6% higher
than the sanme period in 2022.

The Florida Federal M1k Marketing Order covers
the entirety of Florida, excluding the four nost western
counties |located in the Panhandle. Florida is the third
nost popul ous state in the United States with over
22 mllion people.

Si nce 2000, average annual population growh is
1.8% Al current indicators point to continued
popul ation growh in the state. The University of Florida

projects the state to add another 2 mllion residents by
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2030. The nunber of potential mlk consuners in the
Flori da Federal M|k Mrketing Order has grown and
continues to grow.

In the fluid mlk market, mlk deliveries to poo
distributing plants varies fromnonth to nonth and day to
day. Table 1 shows average daily Class | disposition in
2022, by nonth, in the Florida Federal M|k Marketing
O der .

And, again, Table 1 shows each nonth and the
average Class | disposition there in the Florida order.

Note the wide variation in Cass | disposition
fromnonth to nonth and how qui ckly disposition can
change. In just a 90-day period fromApril to July,

G ass | demand dropped from averaging 5.830 mllion pounds
per day to 4.939 mllion pounds per day. This is a
decline of the equivalent of 18 |oads of mlk per day in
just 90 days. And just 90 days later, July to Cctober,
Class | disposition goes back up by 19 | oads per day.

There's a wide variation in daily deliveries as
well. Using 2022 SM data, the volune of mlk delivered
to pool distributing plants on each Monday through 2022
averaged 28% nore than m |k volune delivered on a Sunday.
Simlarly, the volune of mlk delivered on a Friday
averaged 8% | ess than Thursday deliveries.

There is a cost to nmanagi ng these swings in mlk
demand. It requires additional m |k tankers, horizontal
storage, marketing mlk to non-pool plants at bel ow cl ass

prices, often when production exceeds demand, purchasing
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suppl enental mlk at above cl ass prices when demand
exceeds production, and transporting the mlk considerable
di stances, offering credits to encourage pool distributing
plants to receive a consistent mlk supply, and worKking
Wi th ot her cooperatives to bal ance supply and demand. To
adequately serve a fluid ml|k nmarket, a cooperative nust
have access to a raw m |k supply equal to the maxi mumm |k
vol une needed by pool distributing plants on a given day.

The nature of consunmer buying patterns, schools
not operating year round, or seven days per week,
marketing mlk in a peninsula wwth a seasonal residential
popul ati on, and being prone to hurricanes, are reasons for
the variation in mlk deliveries to pool distributing
pl ants.

Cooperatives continue to inprove efficiency of
bal ancing m | k supply and demand, and working to control
bal anci ng expenses. However, due to the reasons just
stated, there will always be variations in the vol une of
mlk required to serve a fluid mlk nmarket. It costs
noney to adequately serve a fluid mlk market and ensure
there is fluid mlk on the shelf for consuners and in
school cafeterias. Cass | differentials do nore than
encourage novenent of rawmlk to fluid markets, they al so
assist in covering the expenses needed to serve a fluid
m | k market.

Previ ous wi tnesses have provided information
docunenting the increased costs to turn rawmlk into

butter, cheese, and m |k powders. Costs to transport raw
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mlk fromfarmto mlk plant have increased as well, which
further supports the need to increase C ass |
differentials. | do not want to duplicate what others
have provided in regards to increased m |k hauling costs,
but I wll add information specifically related to the SM
and the Florida nmarket.

Tabl e 2 shows SM producer hauling rates for the
2003, 2013, and May 2023. These hauling charges are for a
producer shipping 49,500 pounds of mlk per pickup (one
| oad) and located 175 mles fromthe producer's assigned
mlk plant. |In 2003, the producer charge was $0.82 per
hundr edwei ght or $2.31 per loaded nmile. In May of this
year, the producer charge was $2.11 per hundredwei ght or
$5.98 per loaded mle. Current producer mlk hauling
charges are al nost double the charges in 2013 as shown in
Tabl e 2.

Keep in mnd the Class | differentials along the
Interstate 4 corridor and the Mam area are the sane
today as they were in 2013, $5.40 per hundredwei ght and $6
per hundredwei ght, respectively.

Tabl e 2 shows the producer m |k hauling charges,
annual for 2003, annual for 2013, and then just for My
2023. Now, let ne explain why I have two annual s and j ust
one nont h.

In 2003 and 2013, the hauling charge that
Sout heast M|l k charged its nenbers was constant throughout
the year. It was established generally in Novenber or

Decenber of the previous year, and that held constant
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t hr oughout the year.

But what we found out in the |last year or so,
especially with fuel charges going up, that hasn't worked
very well. So starting in January of this year, we have
fixed costs per hundredwei ght, but we have a vari abl e cost
t hat changes each nonth based upon the price of diesel
fuel. So the hauling charge can vary each nonth here in
2023 based on the price of diesel fuel.

Now, Your Honor, when | get to the first paragraph
there on page 4, | would like to strike that first
sentence, and replace it with what |'mgetting ready to
state.

Sout heast M |k, Incorporated, owns and operates
its owmn mlk hauling fleet. The follow ng are annua
changes in recent years for four mlk hauling related
expenses incurred by SM. This further shows the increase
in mlk hauling expenses.

| start there with the average annual diesel fue
cost expressed in dollars per gallon. You can see the
i ncrease from 2020 to 2021 and 2022. And so far for the
year to date -- and, again, we are on a fiscal year that
starts on Cctober 1 -- they have cone down to $3. 6494 per
gal I on.

Then we go to average annual m |k haul er wages,
and this does not include benefits, and it's expressed in
dollars per hour, for our current fiscal year, we are at
$30. 23 per hour.

And then quoted prices to SM for a Peterbilt day

TALTY COURT REPORTERS, INC. 7992
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cab, not including taxes, you can see in 2020, $118, 102,
t he nost recent quote we received on June 16th, this would
be for a 2024 day cab, gone up to $172, 368.

And then quoted prices to SM for a 6,200-gallon
m | k tanker, nobst recent -- 2021, $69, 400, and our -- the
2024 nodel s have been quoted to us at $90, 000.

Let me enphasi ze, there are nore m |k haul ing
expenses than just fuel, wages, and equi pnent that have
i ncreased. O her expenses, including enployee benefits,

i nsurance prem uns, tractor and tanker maintenance, tires,
repairs, taxes, permts, and highway tolls.

The Decenber 1962 Report to the Secretary of
Agriculture by the Federal MIk Order Study Conmittee,
nore commonly known as the Nourse report, laid out the
obj ectives of Federal MIk Marketing Orders per the
Agricul tural Mrketing Agreenent Act of 1937. One of the
objectives is to assure consuners that they will have
access to adequate and dependabl e supplies of high quality
m |k fromsources best suited both technol ogically and
economcally to supply these demands. To paraphrase,
ensure consuners have an adequate supply of fluid mlk for
consunption. A growing Florida population, along with the
chal | enges and i ncreased costs to serve the Florida
Federal M|k Marketing Order, supports the need to update
Class | differentials to neet this FMMO obj ecti ve.

Supply. Farmm |k production within the
boundaries of the Florida Federal MIk Marketing Order is

declining. Only 76.0% of the order's producer m |k was

TALTY COURT REPORTERS, INC. 7993
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produced in Florida in 2022, conpared to 87.1% just three
years earlier. Again, this is shown in Table 3.

Let me interject, Florida Federal M|k Marketing
Order producer mlk volunme nunbers track Nationa
Agricultural Statistics Service (NASS) m |k production
nunbers for the state of Florida. O the 24 states in the
NASS nonthly m | k production report, Florida had the
| ar gest year-over-year mlk production decrease in 2022,
down 10.9% In 2022, Florida reported its lowest mlk
vol une since 1984. For the first half of 2023, Florida
production is 6.0% | ower than the sane period in 2022.
Again, of the 24 nonthly reporting states, Florida has the
| ar gest decl i ne.

Table 3 shows Florida Federal M|k Mrketing O der
producer mlk by state, from 2018 through 2022. And,
again, you can see in the third colum how the percent of
the mlk fromFlorida -- Florida produced as a part of the
total order producer mlk has declined while other states
has i ncreased.

H gher m | k production expenses, ongoi ng
envi ronnmental chall enges and rel ated expenses, opportunity
costs, urbanization, and |lower on-farm margi ns are reasons
for declining Florida m |k production. Conpared to nost
ot her parts of the country, a higher percent of a Florida
dairy farm's operating expense is feed. This is because a
hi gh percent of Florida's dairy feed and crop inputs
inported into the state.

Due to Market Adm nistrator confidentiality

TALTY COURT REPORTERS, INC. 7994
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policies, actual mlk volune for each state in the "other
states" category, Table 3, is not available. However,
based on SM m | k marketings and personal know edge, | can
confidently state over 90% of the "other states" producer
m |l k conmes from Sout h Georgi a.

Hi storically, South Georgia served as a reserve
mlk supply for the Florida Federal M|k Marketing Oder.
Due to declining Florida m |k production and increased
m | k production in Georgia, South Georgia is now a regular
mlk supplier to the Florida Federal M|k Mrketing O der.
CGeorgia mlk production has increased in recent years.

In discussions with Georgia dairy farms, nost
expanded due to |ower margins per unit. No different than
dairy farns anywhere, nore units of production are needed
to cover fixed expenses. Also, South Georgia is nore
conducive to dairy farm ng and dairy expansi on conpared to
ot her parts of the Southeast.

Due to closure of many pool distributing plants,
especially in the Sout heast Federal M Ik Marketing Order,
the distance to fluid mlk plants and the associated mlk
haul i ng costs are major concerns to South Georgia dairy
farmers. It will weigh heavily on their decisions for
future expansions.

It is about 300 mles fromthe center of the South
CGeorgia mlk supply to the closest Florida Federal M1k
Mar keti ng Order pool distributing plant. Using May 2023
SM farmto-narket producer m |k hauling charges, the cost

to transport a tanker of farmmlk 300 mles is $3.30 per
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hundr edwei ght .

The Act states a primary standard for establishing
Class | prices is the relationship between mlk supply and
demand in the marketing areas. Meeting Cass | demand is
vital to the Federal M1k Marketing Order systemto ensure
it carries out its primary objectives.

Based on the data presented for the Florida
Federal M|k Marketing Order there is:

1. Not an adequate volune of producer mlk within
the marketing area to neet the Class | demand;

2. An increasing volune of mlk | ocated outside
the marketing area is regularly transported into the
Flori da Federal M|k Marketing Order to neet the C ass |
demand.

These two chal | enges support updating d ass |
differentials in the Florida Federal MIk Marketing O der
to ensure Class | demand is net and orderly marketing
condi tions are maintai ned.

Proposed Class | differentials. Florida Federal
M Ik Marketing Order pool distributing plants are in three
di fferent geographical areas. The areas and their current
and proposed Class | differentials are shown in Table 4.

And you see in Table 4, | have the pool
di stributing plants broken down into three areas. The
first is what we call the Interstate 4 corridor. That
runs from Daytona Beach on the Atlantic side, runs down
southwest to the Gulf to Tanpa. Current C ass |
differential is $5.40 a hundredwei ght; the proposed is
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$7.30 a hundredwei ght, or an increase of $1.90 a
hundr edwei ght .

The second area | have listed is Sarasota. But
| et nme add, for several nonths now, the one plant in the
Sarasota area has not been a fully regulated plant. It's
only been a partially requlated plant. The current
Class | differential there is $5.80 per hundredwei ght,
proposed is $7.50 per hundredwei ght, an increase of $1.70.

The other two pool distributing plants in the
Florida Federal M|k Marketing Order are what we call the
M am / Pal m Beach area. This will be on the southeast
coast on Interstate 95, from Deerfield Beach, and about
30 mles dowmn to Mam.

The current Cass | differential is $6, we
proposed $7.90, proposed increase of $1.90 per
hundr edwei ght .

The Interstate 4 Corridor and M am areas include
all but one of the order's pool distributing plants. The
proposed increase in these two areas is $1.90 per
hundr edwei ght. The proposed differential for the M am
area which includes the area from Pal m Beach to M am / Dade
is $7.90 per hundredweight. And the proposed Interstate 4
Corridor differential is $7.30 per hundredwei ght, which
i ncl udes the area from Daytona Beach to Tanpa.

The results of the University of Wsconsin nodel
suggested nore variation in Class | differentials in both
the Interstate 4 Corridor and M am areas. However, the

historic pricing structure in each of these geographic
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areas shoul d be preserved. Pool distributing plants
| ocated within each respective area conpete for sales
t hroughout the entire territory.

Havi ng nore than one Class | differential in each
respective area has the potential to create raw mlk price
inequities, disrupt flowof raw mlk, and create
di sorderly nmarketing. To maintain orderly marketing and
hi storical nornms, we propose keeping the sane C ass |
differential throughout each of the two respective areas,
$7.30 per hundredweight in Man and $7.90 per
hundredwei ght in the Interstate 4 Corri dor.

We al so propose preserving the | ocation
differential between the Mam and Interstate 4 Corridor
Class | differentials. Since May 2008, it has been $0. 60
per hundredwei ght. Experience tells us this is an
equi tabl e and workabl e price difference. There are |ess
pool distributing plants in the Mam area today conpared
to previous years. Florida's |largest m |k producing area
Is |ocated between Mam and the Interstate 4 Corridor.
Raw mil k fromthis area noves to pool distributing plants
in both geographic areas. The $0.60 per hundredwei ght
differential facilitates a nore orderly flow of mlKk.

The proposed increase in the third area, Sarasota,
is $1.70 per hundredweight. |Its proxinmity to the
Interstate 4 Corridor area, and there not being a pool
distributing plant in that region in May 2008 when C ass |
differentials were | ast updated, is the reason for the

smal | er increase.
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Again, as | stated just a few nonents ago, the one
pl ant there for nost nonths this year has been only a
partially regulated plant, not a fully regul ated pl ant.

Alternative m Ik supplies are consi dered when
establishing Cass | differentials. The cl osest pool
distributing plants to the Florida Federal M Ik Marketing
Order are in the Atlanta, Georgia, netropolitan area. The
NMPF proposal calls for a $5.95 per hundredwei ght C ass |
differential in the Atlanta area.

The approxi mate di stance between Atl anta and the
Interstate 4 Corridor plants is 440 mles. As of My
2023, a conservative cost estimate to transport a gallon
of packaged mlk fromto Atlanta to the Interstate 4
Corridor is about $0.22 per gallon. The $1.35 per
hundr edwei ght difference in the proposed C ass |
differentials, $7.30 per hundredwei ght versus $5.95 per
hundr edwei ght, equates to $0.12 per gallon, which is $0.10
per gallon |less than estimated transportation cost. Said
anot her way, the cost to transport packaged fluid mlk
fromthe Atlanta area to the Interstate 4 Corridor is
greater than the Cass | differential slope.

Five of the top U S mlk producing states --
| ndi ana, Kansas, M chigan, Onhio, and Texas -- have the
potential to provide alternative raw m |k supplies for the
Fl orida market. These were anal yzed using March 2022
Federal M|k Marketing Order blend prices, plus the
estimated blend price increase resulting fromthe NWF

proposal updated -- proposed updated C ass |
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differentials.

Estimated bl end price cal cul ati ons were perforned
by USDA's Dairy Division. The results show differences
bet ween bl end prices, along with the cost to transport
mlk fromthose states to Florida, would be insufficient
to nove m | k econom cally.

For both packaged fluid mlk and farmm |k, ny
anal ysis shows --

THE COURT: M. Covington?

THE W TNESS: Yes, nma' am

THE COURT: Re-read that |ast sentence of that
par agr aph, pl ease.

THE WTNESS: The results show differences between
bl end prices, along with the cost to transport mlk from
t hose states to Florida, would be insufficient to nove
m | k econom cal ly.

For both packaged fluid mlk and farmm |k, ny
anal ysi s shows adopting the NMPF proposed C ass |
differentials in the Florida Federal MIk Marketing O der
does not provide a price advantage fromalternative
suppliers. The Act states, "M Ik purchased from producers
or associ ations of producers shall be uniformas to all
handl ers subject to certain adjustnents including
| ocation.” This vital requirenment in the Act hel ps
mai ntain orderly marketing.

In nmy experience working with fluid mlk buyers, a
comon concern anong themis that their conpetitors have

equal raw m |k product costs. This is due to raw m |k
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being a high percentage of the cost of packaged fluid mlk
at a plant's | oading dock. Ganted, there are over-order
prem uns charged to nost fluid buyers throughout the
country including Florida. In the Florida Federal Mk
Mar keti ng Order, over-order prem uns do not adequately
cover the expense of serving the market.

Fluid mlk buyers are concerned about the inpact
hi gher over-order prem uns may have in creating unequa
raw ml k costs, possibly giving one processor an advantage
over another processor. This creates a challenge in
establ i shing over-order prem uns at an adequate |level to
cover the expense of serving the fluid ml|k market.

Increasing the fluid mlk price by increasing the
Class | differential throughout Federal MIk Mrketing
Orders provides fluid mlk processors greater assurance of
equal raw mlk costs. M Ik buyers have confidence in the
enforcenment of mninmum prices, which helps to maintain
orderly m |k marketing.

Summary. Current demand and supply conditions in
the Florida Federal M1k Marketing Order warrant an update
in Class | differentials. Demand exceeds the producer
mlk supply within the marketing area. Mre producer mlk
is being transported into the marketing area to neet fluid
demand, in part, a function of the popul ation increasing.
Alternative mlk supplies would have no price advant age
inparted to them by adopting the NVPF proposed C ass |
di fferential s.

W are optimstic the NVPF proposed O ass |
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differentials will help inprove the profitability of
Florida dairy farnms, thus slow ng the exodus of dairy
farmers within the marketing area. The proposed C ass |
differentials will help ease the transportation cost
burden on farmmlk comng into Florida from outside of

t he marketing area and encourage the continued

availability of that mlk for the Florida Class | nmarket.

I ncreasing the Class | price through hi gher
differentials gives fluid mlk buyers a greater |evel of
confidence they are conpeting for raw mlk on a | evel
playing field, thus, maintaining orderly m |k marketing.

More inportantly, the NMPF proposed C ass |

2023

differentials for the Florida Federal M|k Mrketing O der

will help provide Florida consuners with an adequate

supply of fluid mlk for consunption, A fluid mlk supply

for Florida consuners that does not have to be transported

into the marketing area from hundreds of mles away.

Sout heast M 1k, Incorporated, expresses its

appreciation to the Secretary of Agriculture and the Dairy

Division for holding this hearing to consider these
i nportant proposals. W encourage the Secretary to
recomrend t he adoption of Proposal 19, update C ass |
differentials throughout the U S
Respectively subm tted.

BY M5. HANCOCK:

Q Thank you, M. Covington. And | apol ogi ze.
M. Sins said that | m sstated your nanme earlier, so

think nmy coffee hadn't caught up to nme yet.
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So | thought | would just follow up with just a
coupl e of itens.

You tal ked about in your -- page 3 of your
testinony that there's a cost in managing swings in
demands of mlIk. |I'mwondering if you would be willing to
share what Sout heast M I k's bal ancing costs are.

A. Yes, ma'am For -- go back, starting in -- in the
year 2000, each nonth Sout heast M|k keeps detail ed costs
on what it costs to balance its mlk supply. And we track
those to try to nake inprovenent, and al so share each
nmonth with the nenbership and the Board of Directors.

Through January of August of this year, so we're
tal ki ng about the first eight nonths of this year, the
average bal anci ng cost for Southeast M|k has been $1.33
per hundr edwei ght.

Q And what does the bal anci ng cost include?

A. The bal ancing cost includes a nunber of factors.
And let me -- 1I'Il try to get nost of them

| f we have to purchase supplenental mlk, what
that mlk costs us conpared to what we are paid for it
generally is going to be a loss, and so that loss is
consi dered a balancing cost. |If for one-tenth of 1% of
the time it happened to be a plus for sone reason, yeah,
it then would be a positive. So, supplenental mlk.

Surplus mlk. Wen we have nore mlk than what we
need and what we can hold through horizontal storage for
72 hours, we have to do sonething wwth that mlk, and that

mlk has to go to a non-pool plant. And what our goal is

TALTY COURT REPORTERS, INC. 8003

taltys.com - 408.244.1900

Cct ober 11, 2023


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

today is try to recover at |least the transportation cost
of what it takes to get that mlk there, a little bit

nore. |If not, we're just going -- unfortunately we end up
dunpi ng that m k.

So -- and we conpare what we received for that
mlk to the Federal Order 6 uniformprice adjusted for
| ocation, and whatever that loss is, goes in -- is
consi dered a bal anci ng expense.

Anot her big category is what we call diverted mlKk
cost. Each dairy farmer is assigned a primary market, and
their hauling cost is calculated fromtheir farmto that
market. There are going to be tines that that market
cannot take that mlk, the plant m ght be closed, we have
ups and downs. So that mlk has to be diverted to another
mar ket, and generally that market's going to be a greater
di stance. W do not charge that farmer that extra
di stance. That extra cost goes into our bal ancing
expenses that's shared by all dairy farners.

Then the next category, and a terml'mgoing to
use, I'mgoing to call it staging mlk. And this is one
that we're trying to get better at, and it involves a | ot
of horizontal storage, buying extra mlk tankers.

From when that seal goes on that mlk tank at the
farmto that seal is renoved at the plant, we have
72 hours. And we have tried to help work on inproving
mlk quality, get the mlk colder going on the tanks,
maki ng sure that they are full, so we can hold that mlk

t he maxi mum 72 hours if we have to.
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So sone days, especially on holidays, we m ght be
hol ding 50, 60, 70 loads of mlk. Al right? So we have
to have extra tanks to do that. Al right?

Also -- and that's a cost.

And then al so we're encouragi ng nore and nore of
the dairy farns to have direct load. And what | nean by
direct load, they have facilities set up. So when that
mlk comes out of the mlking parlor fromthe cows to the
m | king parlor through the pipelines, it is cooled down.

It goes directly into a mlk tanker. So we don't have to
have sonebody go there and hook a hose up to the tank and
so forth. It is direct | oad.

So we stage -- excuse nme -- we stage tankers at
that farm and that farm has the neans to put the tankers
in and out. So we have extra tankers there, and that way
we don't have to have our driver right there right then to
clean that tank so they can start m | king again. So
that's an extra cost that goes into bal anci ng.

And then, plants today don't -- do not receive
mlk 24 hours a day. A lot of themw Il have 8:00 to
4:00, sonme of them8:00 to 12: 00, and so forth. So what
we did a few years ago, we have yard dogs or yard dog
drivers.

So plants will buy the -- just call it a fancy day
cab with the license taken off of it. They can shuttle
t ankers back and forth. So we'll have space at the plant,
hopefully the plant gives us space, where we can just take

t ankers down and drop them
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So when that plant opens up and wants to receive
m |k, we actually have an enpl oyee there that gets in the
yard dog, picks up the tanker, pulls it into the receiving
pl ace, unloads it, washes the tank, takes the enpty out,
and then our drivers can just shuttle back and forth.
But, again, that's a bal anci ng expense, you know, where we
just can't take a taker in, unload, and cone back.

So all those go up. That's what makes up that
$1.33 through the first eight nonths of this year.

Q Ckay. And how does the $1.33 per hundredwei ght

for bal ancing costs this year in 2023 conpare to years

prior?
A. Well, 1I'lIl go back to when I was -- ny last --
actually being full-tinme at Southeast Mlk was -- is in

2010. And we have to show these costs each year nonthly
to our board and nenbership. There's about a nenbership
neeting every nonth.

And during that period of tine when | left, the
bal ancing costs were running -- | don't have it right down
to the penny, | didn't bring all that data with ne --
somewhere between 75 and $0.80 a hundredweight. So it has
gone up, as you would expect. A lot of it's due to
freight, and a lot of it's due, again, as the equi pnent
cost | nentioned, we have added nore trailers, just trying
to use what mlk we have so we don't have to buy nore or
get rid of surplus.

Q Ckay. Thank you for sharing that.

| ' m wondering about your m |k supply agreenents
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that you have. Can you tell nme about what types of mlk
supply agreenents that Southeast M|k has?

A. |"mnot able to give you the details of the
agreenents.

The best of ny know edge, every custoner that

Sout heast M|k supplies now on a reqgqular basis, there is a
witten mlk supply agreenent with, and those agreenents
Will run froma mninumof one year to nultiple years.

Q And have you ever been in a situation where
Sout heast M |l k has not renewed that m |k supply agreenent?

A. Yes. Yes, ma'am Unfortunately that took place
not quite a year ago. Sone mlk we were -- we were
putting in, through another cooperative, to another pool
di stributing plant, we did not renew that agreenent. And
the reason we did not renew that agreenent is because our
basics -- our supply in Florida was declining, the mlk
demand was going up, so that mlk was actually further up
of our menbership in South Carolina. So we had to
term nate that agreenent and turn that m |k around to nove
it south. Again, we were just getting short on mlk in
Fl orida, so we needed to turn it around and nove it. Plus
by doing that, we get a greater return by going south
vVer sus goi ng west.

Q And do you know if that fluid mlk plant has found
an alternative supply for its mlKk?

A | can't -- you know, | -- | don't want to get into
sonebody's detail ed business. But | do know, since the

dairy industry is pretty snmall, you know where m |k noves
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and so forth. They had to replace that m| k because that
pl ant needed it. The plant is still going, they had
sales, so they just had to go further north to get that
m | k.
Q Ckay. And you said that that happened within --
within the year
Was that in cal endar year 20237
A W -- get the dates right. W're in 2023 now. W
made that decision about Novenber or Decenber of |ast
year. |t was an agreenent that would start in January of
this year.
Q Ckay. Thank you so nuch for sharing. |
appreciate it.
A Uh- huh.
M5. HANCOCK:  Your Honor, we would make
M. Covington avail able for cross-exam nation.
THE COURT: M. Covington, you do amaze ne.
| want us to make the change that he noted in
Exhibit 342. | go to page 4. There's a table at the top
of that page, and below that table is the sentence that we
will alter.
Now, are you there, M. Covington?
THE W TNESS: Yes, ma'am
THE COURT: Al right. I1'mgoing to | eave the
| ast words of that sentence just as they were, which are
"its own mlk hauling fleet." That was the sane --
THE WTNESS: Yes, nma'am
THE COURT: -- even after you inserted different
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words for the beginning of that sentence.

Wuld you slowy tell nme what words go in the
begi nning of that sentence?

THE WTNESS: "SM owns and operates."

THE COURT: That change has been made on the
record copy.

And then there's a tiny little thing | want to go
to, and that's page 8, the second paragraph -- one, two,
three, four -- five lines down. There's just a little

word we can strike, and that's the word "to," just before
“"Atl anta."

THE WTNESS: Yes, ma'am | put one too nany

in there, didn't 17

THE COURT: That was a tiny thing, but otherw se,

to's
the statenent is perfect, so --

THE WTNESS:. | appreciate that.

THE COURT: So we'll just strike the "to" just
before the word "Atlanta.”

Al right. | invite cross-exam nation to begin
now. Wio would like to cone forward?

M5. VULIN. Ashley Wulin with the M|k Innovation
G oup. And | do have a couple of exhibits, Your Honor, if
we want to do a quick norning stretch break.

THE COURT: Perfect idea. Thank you.

Let us cone back, ready to go on record at 8:50.
That's 8-5-0. W go off record at 8:45.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record. It is 8:50.
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M5. VULIN.  Thank you, Your Honor. Again, Ashley
Vulin with the MIk Innovation Goup. | have two exhibits
t hat have been di stri but ed.

Have you gotten themyet, M. Covington?

THE WTNESS: No, ma' am

THE COURT: Al right. So which one will be 3437

M5. VULIN. | would ask that we mark the nap of
Fl ori da Exhibit 343, please.

THE COURT: 343 is the map of Florida, and it's a
MG exhibit. Do you want to give it a nunber, or no?

MS. VULI N: | don't think we need to, Your Honor,
unl ess you do.

THE COURT: Very good.

(Thereafter, Exhibit Nunber 343 was narked

for identification.)

THE COURT: And then the other exhibit will be
344, and it is also Exhibit MG 33, MI-G 33.

(Thereafter, Exhibit Nunmber 344 was narked

for identification.)

M5. VULIN. Thank you, Your Honor.

CROSS- EXAM NATI ON

BY Ms. VULIN:

Q And you can set those aside, but | printed the map
for nyself than anyone else. |'msure you know t hese
counties all so well, but I'ma visual person, so | wanted
to have that in front of us so that as we tal ked about the
various counties, we could see where they fit within the

st at e.
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So, M. Covington, on page 2 said that Florida is
one of the fewremaining Class | markets in the FMVO
system

Do you recall that?

A Yes, nmm' am

Q What do you nean by "Class | markets"?

A. The majority of the mlk in the particul ar
marketing area is utilized in Cass |

Q So the utilization within the order is very heavy
on Cass |?

A. Yes, ma'am \Wen | refer to being a high dass |
mar ket, you take the total volunme of mlk of all the
producer mlk that's utilized in Class I, the majority of
it is going to be in Cass |I. So you can express that as
pounds or just take the pounds and divide it by the total
producer mlk to get the percentage nunber that | refer to
in ny testinony.

Q And you said that's one of the few remaining.

So it's different than many of the other Federal
MIk Marketing Orders in terns of its high Cass |
utilization?

A Hi storically, the Florida Federal M|k Marketing
Order has the highest Class | wutilization.

Q What is the Class | utilization in Florida?

A. "1l refer back to ny testinony there on page 2
that you just nentioned. Currently through August, the
Class | utilization for this year to date was 83.11%

It's in ny testinony.
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|"'mtrying to recall -- Septenber just cane out
yesterday. You could -- the Market Administrator is here.
You can ask himwhat Septenber was, but it was sonmewhere,
give or take, plus or mnus. And as | stated in ny
testinony that you just referred to, the average annual
Class | utilization has exceeded 82% every year since
2000.

Q Thanks for pointing nme back to those nunbers.

And we had tal ked about that being different than
other orders. Many other orders have closer to 20 to 30%
Class | utilization; is that right?

A. If -- we can do one of two things: You can find
many, or | can just give themto you if you would like, if
t hat woul d be hel pful.

Q Sure. Thank you

A And | can be off on sone of these, because |I'm
going fromnenory now. You know, they are easy to find.

| f you go to the Sout heast order, the Southeast
order is going to be sonmewhere between 76 and 77% O ass |
utilization. Again, |I can be off two or three points.

The Appal achi an order, it stays sonewhere just a
point or two bel ow the Sout heast order. Al right?

Then we -- then we go -- then after you | eave
those three, you are going to start falling bel ow 50%

The Northeast order, I'mtrying to renenber,
think it stands sonmewhere in the 40s, but don't hold ne to
t hat .

Then you start coming across to the M deast order.
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You are going to be sonewhere in the 30s.
Upper M dwest order, down about 10%
You're going to conme on down to the Central order.

You are sonmewhere in the high 20s to | ow 30s.

Texas -- excuse ne -- Southwest order, you are
going to be up, | think in Texas -- again, don't hold
nme -- I'mgoing on nenory now. It is below 50, sonmewhere
around 40.

You are going to get over to Arizona. You are
goi ng to be sonmewhere around 20.

California, sonmewhere probably in 20.

And you get on up into the Pacific Northwest,
sonmewhere probably in the 30s.

But, again, that data is very easily avail abl e.
| m goi ng on nenory.

Q And | amjust trying to orient us that there is a
very wide spread in the utilization anongst all the
orders, correct?

A. Ever since there'd been -- if we go back since
1960, when we had the big growth of Federal MIk Marketing
Orders, we have had a wde spread in utilization. And
because this country is so big, it's got a wide variation
in dairy.

Q And you nentioned Order 30. That sonetines even
drops bel ow 10% right?

A Agai n, the nunber | gave you, |'m going on nenory.
That data is very easily available if we want to get the

exact nunmber. | can't renmenber it nonth by nonth.
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2023

Q And the reason |'masking this is because when
we' re tal king about using the Class | price in order to
attract mlk to a marketing area, or otherw se nanage
price inversions, that's going to play out very

differently in orders with very high Cass | utilization

A. Ma'am |I'msorry. | don't quite understand your
guestion there.

Q The reason | wanted to ask about utilization is
because we're tal king about Cass |I prices, right?

A. My proposal -- ny testinony dealt with
Proposal 19, which addresses updating Class | price
differential s.

Q And because you are -- because Order 6 has such

wth low Cass | utilization, correct?

A Yes, nma'am

differently than how Class | prices may inpact the order
in Oder 30, correct?

A Yes, ma' am

Q And are you here today -- is your testinony here
today that there are inadequate volunmes of producer mlk

in every order or just in Florida?

| have knowl edge about. There will be other w tnesses

versus orders with very low Class | utilization, correct?

high Class | utilization, the Class | price will have nore

of an effect on the overall pool than it would in an order

Q And so when we're tal king about the prices and the

i npact they have in Florida, that's going to play out very

A My testinony concentrated on Florida. That's what
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that's going to address other areas, and | don't want to
get into their testinony. And |I know you want accurate
information. So | feel a |lot nore confortable that the
people who are actually marketing mlk in those areas can

do a | ot better job of answering that question than | can.

Q So we'll Iimt your testinony then to the Florida
ar ea.

A. Yes, ma'am That's what | have nore know edge
about .

Q And you say on page 5, you tal k about sone of the
chal | enges or expenses that farners in Florida face. And
you say, "H gher mlk production expenses, ongoing
envi ronmental chall enges and rel ated expenses, opportunity
costs, urbanization, and |lower on-farm margi ns are reasons
for declining Florida m |k production.”

Do you recall that?

A. Yes, ma'am That's on page 5 in ny testinony, the
second paragraph fromthe bottom

Q And so it seens to nme that a | ot of those
chal |l enges are factors that are outside of the FMMO
system is that right?

A No, ma' am

Q Ur bani zation is not sonmething that is a factor
outside of the FMMO system or is that something you would
expect USDA to address?

A | don't expect USDA to address where a person's
going to build a house or put up a warehouse. However --

and you can talk to dairy farners in Florida. You' ve got
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dairy farmers now that could sell their operations for a
housi ng devel opnent, but they are still getting by. And
t hey' ve got to make a |iving sonehow, and so they are
still getting by, you know, potential profit from m|king
cows. They got to weigh the opportunity costs.

But you get to a point where if mlk prices get so
| ow, hey, | got to feed ny famly, and here's sonebody
that wants to buy it for devel opnent, so they -- neither
of themare related. The Federal M|k Marketing Orders
are involved in setting mlk prices, and mlk prices are
the main revenue source for dairy farners in Florida, so
that weighs in what | nean by opportunity cost.

Q And do you expect USDA to set prices based on what
t he opportunity costs would be to sell the land for
devel opnent ?

A No, ma'am That's not what |'m saying. According
to the Act, the Cass | differentials will help nove mlKk
to a Class | market. You got to have a Class | price to
hel p do that.

And if opportunity costs are forcing dairy farners
out of business -- and that's happening all over the
world. | nean, that's happening in ny little neck of the
woods in North Carolina. Al right. That's going to
happen. Nothing we can do about that. But you got to
maintain the mlk price if we want to have a food supply
in this country. So you got to weigh themtogether.

So all -- look, all USDA progranms are inpacting
that. They all work together.
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Q And is it your testinony that USDA should maintain
the m Ik price high enough that a farnmer will remain
profitable or nore profitable than selling the |and for
ot her use?

A No, ma'am That's not what the Federal Order
regul ati ons say. The Federal Orders cannot guarantee a
dairy farnmer a profit. They can't guarantee any farner a
profit. But they need to have prograns that will help
dairy farners be profitable. And Federal MIk Marketing
Orders, if we go back to why they were established in
1937, that is to help dairy farners be profitable so they
can supply -- see that consuners have an adequate supply
of fluid mlk.

Q And you raise other issues |like environmental
chal | enges, hi gher production expenses, and other things.

Do you expect those market conditions to continue
in the future?

A. Ma' am your guess is as good as mne. Seens |like
t hroughout my 70-sone years of life, costs have al ways
gone up, and they are probably going to keep going up. |
coul d be wong.

Q And so when -- when thinking about pricing mlk in
parts of Florida where there are these conpeting
chal | enges, right, the value of |and for devel opnent,
envi ronnmental concerns, production costs, is there a price
or a level of expense at which you would believe it would
not nmake sense to continue raising the price in order to

make m | k production there profitable?
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A. No, ma' am | couldn't put a nunber on that.
That's going to vary. | don't know how nuch tinme you' ve
spent in the agricultural land of Florida, of the state of
Florida but -- have you spent much tinme in Florida?

Q Alittle bit. I'mfromthe other side of the
country though.

A. Ckay. Well, if you get away fromthe coast in
Fl orida, and you get away from D sney World, Florida is
pretty rural. | nmean, there's just not nuch el se you can
do with it. It's very, very rural, very -- a |lot of
agriculture init.

And so what you have had -- and if you would talk
to alot of dairy farnmers, | wouldn't say nost, but a
nunber of dairy farnmers in Florida, what they have done,
t hey have relocated. They have been in an urban area, and
they want to keep farm ng, and so they just nove to a nore
rural area. | can -- probably half of themare |like that
down there.

So they can acconmpdate the situation of all these
things, but it is pressure on them But yet the Federal
O der system we need to have a Cass | price that's going
to be adequate to help themw th incone, to nmake sure we
get those 22 mllion consuners in Florida an adequate
supply of fluid mlKk.

Q And speaking of that, so you had tal ked about the
mlk servicing the Florida market as shifting from com ng
fromFlorida to comng nore from South Georgia; is that
right?
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A. Yes, mm'am | -- | refer to that in ny testinony.
| got to find the -- | think |I talk about that starting on
page 5, going into page 6.

Q And so this shift in production of mlk, servicing
the Florida market, comng from Florida versus South
Ceorgia, is it a bad thing that it's comng from South
CGeorgia now? |Is that sonething you think USDA should

prevent ?
A. No, ma'am | didn't say that was a bad thing in
nmy testinony. | did not say it was a bad thing.

Q And so then if it's not a bad thing, aren't the
current prices doing what they need to do to ensure
service of the fluid market in Florida?

A We have to think long-term As | had in ny
testinmony there, had in ny testinony, that mlk noves a
| ong di stance. A long distance. And because of the
conditions | nmentioned in nmy testinony about South
Ceorgia, for the foreseeable future it is going to be
conduci ve to dairying, but yet there's got to be a profit.
Those guys are not going to make mlk unless it's
profitable. Their big concern is howfar their mlk has
to nove, and wth costs continuing to go up, especially
transportation costs, as | nentioned the bal anci ng costs,
whi ch those dairy farnmers pay, that concerns them

So if we want to keep that South Georgia mlk
supply, we got to assure that the Class | differentials
are adequate to encourage themto keep in business to nove

that mlk to the plants.
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Q And why do you believe supply and denmand mar ket
forces won't do that? You gave us the exanple of the
pl ant who is now pooling their mlk after you cancell ed
the contract in place, pulling their mlk from el sewhere.
And why do you believe supply and denand forces won't
sol ve that problen?

A. Ma'am | want to correct you first. W didn't
cancel the contract.

Q | didn't nmean to misstate that. | apol ogi ze.

A | want to get it on the record. You can go back
and read. W said we just didn't renewit.

Q Thank you.

A. And | gave the reasons for that. W did not
cancel it.

Q Ckay. Thank you for the clarification. And | --
as | said, | didn't nean to m sstate your testinony.

But I would still like to pose the question: Wy
can't we rely upon supply and demand forces to solve the
guestion of bringing mlk down from South Georgia versus
having it produced in Florida?

A We keep on noving mlk a greater distance, and the
pl ant where we -- we did not renew the agreenent, they
have had to go further to get that mlk. The nore further
you nove mlk, the greater cost it is todo it. And we're
better off to have a |ocal supply of that mlk. And if we
want to have a local supply, we've got to give
encouragenent to those dairy farnmers to keep themin

busi ness.
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And that's one of the reasons why we're here at
this hearing proposing why I'm here, for higher Cdass |
differentials, to help keep dairy farners in business, so
we can supply mlk, so we don't have to keep goi ng anot her
hundred mles, 200 mles, 300 mles to transport mlKk.

One of these days we're going to get to a distance where
it's just not feasible for a variety of reasons to nove
m | k.
Q Wiy isn't it a rational decision, though, to |et
t hat plant nmeke that decision, that they can pay nore for
the local mlk or they can pay a higher hauling cost or a
premumor a fee to bring the mlk in fromfurther? 1Isn't
that a rational econom c decision that a plant can make?
A Well, again, if you | ook at the economcs of it,
and | don't know how nmuch you have done on cal cul ating
costs, what we're talking -- and, again, | go back to ny
testi mony where | conpare it to alternate supplies. And,
again, if we look at the inpact of increasing these
Class | differentials on the Florida market, yes, it
raises the farm-- the mlk price. No argunent there, it
raises the mlk price.

But you can conpare it to alternate supplies where
t here woul d be enough availability of mlk, and the cost
to nove that mlk or transport that mlk is still nore
econom cal for the those pool distributing plants to pay
this higher -- what we're proposing, higher O ass |
differential, than the distance it cost -- than the cost

to nove that ml k.
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Q Then if they are rational actors, why woul dn't
t hey then be advocating for higher mninmumprices? The
pl ants are saying, no, we'd rather handle it ourselves and
pay to nove the m | k. Doesn't that presune sonething that
there's no facts in the record to support?

A Ma'am | -- your question says that the processors
say they don't want to pay mninmumprices. Again, | guess
somewhere | have m ssed that testinony.

Q Let nme rephrase the question maybe a little bit
nore clearly. |If you are saying that it will be nore
af fordable for processors to pay a mninmumoprice that is
hi gher versus paying for the mlk, isn't that sonething we
can leave to a rational processor who is making rational

econom ¢ deci sions to deci de and manage through over-order

prem uns?

A. No, ma'am |'lIl go back to ny testinony. And,
again, | don't know how nany |arge m |k processors you
have tal ked with, but | have conversations where -- with a

ot of them as | had in ny testinony. But since raw mlKk
i's such a high percent of that cost of that finished
product at the docket, they want to nake sure they have
equal raw product cost. And the processors | talk with

t hey know they got to keep farners in business, because if
they don't have mlk -- I've never seen a mlk plant yet
that can run without mlk. So they want to have m | k.
They prefer it locally. So they are confortable with
having that in the order price because they know it has

enforcenment and they know there's equal raw product cost.
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Q And w Il any of those processors be testifying
her e?

A | don't know.

Q Do you have any testinony -- any evidence of that

to submt for us today?

A No, ma'am | presented ny testinony. | cannot
speak for a processor.

Q Ckay.

A. | can only relay the conversations | had that they
allow ne to rel ay.

Q Well, we can certainly ask themthat point when
they testify.

So 1'd like to talk now about the specific
devel opnent of Proposal 19. W have kind of |earned a bit
about how the various commttees and all of that work, so
| don't want to go through the entire process. But |
woul d i ke to know about your specific involvenent.

So can you tell nme kind of how you got involved in
hel pi ng devel op Proposal 19 and which commttee you were
on and how t hat wor ked, please?

A Wll, ma'am |I'm-- | guess you mght call ne a
j ohnny-cone-lately. | didn't get -- the process had
al ready started, the task force had already started before
| got involved. | can't give you the exact date, but I
got involved in the summer of 2022. Al right?

And you asked why | got involved init. There

wer e managenent changes at Sout heast M|k, and the new

managenent that have experience in Federal M1k Marketing
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Orders, and | had just stepped down as their interim CEG
so they cane to nme and said, hey, Calvin would you
represent us and be involved in this? So that's how | got
i nvol ved.

So | could go back. | don't have it here with ne,
nmy cal endar, and give you exact first neeting |I went to,
but it's sonetine in the sumer of 2022.

Q Had NVPF al ready run the USDSS nodel results,
either version 1, 2, or 3 at that point?

A. | cannot give you -- I'mjust going to have --
"Il tell you what | know. That's all | can do is tel
you what | know.

| think it was already in progress. | can't know
whether it was on 1, 2, or 3. It was in progress when |
started getting involved because it was al ready being
t al ked about.

Q And what commttee were you on?

A. Well, that is a good question. | wouldn't quite
call themcommttees. W were given tasks. That's the
way | would call it. W were given tasks. And the task |
was given to start with was ny input on Cass |
differentials for Florida. And then it was even nmuch
later, it was only -- it was up -- it was really this year
when | was asked to get involved in the m |k conposition,
what we did on Proposal 1. | wasn't asked to get involved
in that, probably it was May or -- April, My, or June of
this year, and the sane tine about the higher-of.

Q And so you were on the task force or the group
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that was tasked with developing the differentials for just
Fl ori da?

A. That's where | gave the nost input. You know,
peopl e | ooked to ne, says, Calvin, hey, you know the
Fl ori da market. Again, when we had neetings, there was
di scussi on about others, and | was interested in that,
because | had to -- we had to keep price alignnment. | had
al ready made ny recommendati ons on Florida, but | had to
keep eyes what m ght been going on in other parts of the
country to keep things in line. But as far as getting

i nvol ved and setting the Class | differential for New York

or Pennsylvania or California, no, | wasn't involved in
t hat .
Q And who el se was tasked -- or who else did you

work with directly on just the Florida differentials? Wo
el se was focused in that area?

A | was the main one and al so had conversations with
Jeff Sins about it, Chris Hoeger. And there was sonmebody
fromDFA, and | can't recall if it was a local -- if it
was Ed Gal | agher or maybe Ed had asked the regiona
manager down there. And then | think Mke John too. And
we just had conversations about it over the tel ephone.

O, well, now that they use --

Q Zoont?

A. Yeah. Sonetinmes | always don't hit the right
button on Zoom so | end up being on the tel ephone, so..

Q | think that's happened to all of us.

A Yeah.
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Q So you nentioned Jeff Sins. Was it Chris Hoeger?

A Yeah, Chris Hoeger.

Q Possi bly Ed Gal | agher or somneone el se --

A It was sonebody from DFA. And | just can't
remenber, because Ed's been involved, and Ed stays pretty
busy. And I'mtrying to think of whether maybe Ed had
asked -- but | just -- you'll have to ask Ed Gal | agher
t hat questi on.

Q WI 1l do. Thank you.

And was anyone el se as specialized in Florida or
was that kind of nore your expertise and these peopl e gave
I nput ?

A. Wel |, you know, sone of these others, especially
DFA, you know, markets mlk in Florida, but they -- they
are newto it, and | guess they sort of -- since | have
been around a long tine, | was the ol dest guy, they just
said, hey, what do you think, Calvin?

Q So you were the | ead expertise on setting Florida
differential s?

A. VWll, | wouldn't call it the |ead expertise, but |
provi ded input, and the suggestions | nmade were very cl ose
to what we cone up with

Q And you say the suggestions you nmade. Like to
whon? Who took your suggestions and canme up with the map?

A Well, Jeff Sinms was the | eader of that, and so
Jeff did the spreadsheets. But | don't nean to be
critical of Jeff, but | think when it cones to nmaking

maps, Jeff m ght not have nuch nore nap expertise than
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do, and | think we found sonebody, a younger person, to
make the maps for us.

Q So you provided your input on what the
differentials should be to Jeff --

A Yeah.

Q -- and then he conpiled all of that into the
spr eadsheet ?

A Yeah. And it was pretty sinple for Florida.

Q Wy ?

A Well, we only have seven -- at that tine, seven
pool distributing plants, and that's what we've had to
focus on. And those seven plants are pretty nuch just in
two regions as | testified. Even though there are 67
counties in Florida, you know, people are just in a few of
t hem

Q Got it. And then you nentioned M ke John as well.
Was that -- was his expertise in regard to Oder 7 and how
6 and 7 interacted?

A. Well, he markets mlk nore in the Appal achian and
Sout heast orders, and they would have to think about
alignment. But that's -- that would be a question you
woul d have to ask M ke John.

Q Under st ood.

And so | ooking at your testinony -- and now woul d
be a good tinme to bring up these Exhibits 343 and 344. As
| said, | printed the map. | know you know all of this in
your mnd's eye, but the rest of us mght just know the

Disney World part. So | wanted to nmake sure that we had
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t hat .

And then Exhibit 344 is the data fromthe USDSS
nodel , then the average, and the proposal. And then we
added the columms the difference and the percentage
change. And so to avoid having to do math on the fly,
provi ded that here so we could tal k about sone of those

di ff erences.

But just wanted to acknow edge, | know you didn't

make this chart, and so not asking you to attest to the

accuracy necessarily, but wanted to represent where this

data cane fromand why we have got it here.

2023

So if we could start with M am -Dade County, which

| believe is on page 2 of Exhibit 344. In Row 335 -- and

| see here the current Class | differential is $6,
correct?

A Yes, nmm' am

Q And then the USDSS average is $7.90, correct?

A Yes, nma'am

Q And then you -- the proposal is also $7.90,
correct?

A. Yes, nmm'am

Q And we have heard a | ot of discussion about this

addition of the $0.60 to the base or to raise the m ni mum

price.

And so what | wanted to know is for this county,
why did you not add the $0.60 or otherw se increase the
USDSS aver age?

A. W -- | have a lot of confidence in Mrk
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St ephenson and Chuck Nicholson. | have known them
especially Mark, for a long tine, and | have confidence in
that nodel. So when they put that nodel out, you know,
|"m-- ny philosophy is you start at the high point and
wor k down, and Mam is going to be the high point. So I
was interested where they cane out at Mam . So they cane
out at 7.90. So | had no reason to doubt themthat that
7.90 shoul d be the nodel nunber for Mam.

And where you are tal king about the starting
point, | didn't even think about that, the starting point.
| mean, the nodel that they had, the starting point was
7.90, and | had no reason to doubt that. | knew we woul d
get to a hearing. That's going to need to be support ed.

And, again, | knowif you read their -- what they
wote about it, there's going to be sone variations within
the county. You got to use |ocal know edge. But | was
very confortable with that 7.90. | knew it was going to
be a $1.90 increase, but just thinking about things, | was
confortable with that being the starting point.

Q So even given the chall enges that we have heard
quite a bit about and that you have testified to about,
about attracting mlk in Florida and keeping m |k
production in Florida, you feel that the USDSS nodel is
sufficient to neet those needs?

A The term | would use, it's reasonable. And
especially when |I consider we had the increase, Mam had
the | argest increase back in 2008 as well, and putting all

t hose factors together, and | knew there had to be price
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alignnent, that USDA | ooks at price alignnment, | felt that
7.90 was a reasonabl e nunber.

Q And you nentioned price alignment. So to the
extent other places in the country, the differential was
bei ng rai sed by tacking on $0.60, or sonething around
that, why did you not feel for price alignnent you needed
to do the sane in Florida in order to maintain the slope
anongst all the areas in the country?

A | have confidence in the nodel, and the nodel
results showed that Mam was 7.90, so | was confortable
with that 7.90.

Agai n, about tacking on nunbers, | nean, |'msure
you have al ready gone through it. W had sone ups and
downs, just trying to get things in Florida, we weren't
exactly on the nodel nunber, but to try to be reasonabl e.
And I'msure in other parts of the country, if they went
above or bel ow, they nade those sane consi derations.

Q And you nentioned goi ng above or bel ow.

Do you have any intent to only go above and bel ow
by a certain anmount? Wre you trying to keep those
adjustments mnimal or were you willing to adjust however
much you thought appropriate?

A. Wel |, based upon the results in Florida, since
they were fairly close, the adjustnents we made are
relatively small just because of the nunbers we had to
start wth.

Q Got it. So because you kind of cane up with your

adj ust nent phil osophy once you saw the USDSS results; is
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that right?

A. Well, we had to have a starting point. | nean,
| -- we had to have a starting point. So, again, ny --
|"m probably a little different than other people. | like
to start at the high place, because you can't go nuch
further than Mam when it cones to delivering mlk and
wor k your way back

Q And then you tal k about the Daytona Beach/ Tanpa

area that you describe as the Interstate 4 Corridor,

correct?
A Yes, ma' am
Q So for those of us who aren't from Fl ori da, what

counties are you referring to when you tal k about those?
A. Well, 1'Il tell you what, if you don't -- can
use this as a cheat sheet?
Q The map? That's what it is intended for
A. Well, | don't want to m sspeak, and | can get them
inline here a little better.
Were -- what side of the -- you want to start on
the Gulf or you want to start on the Atlantic?
Q You get to pick
A Well, let's just start up there on the -- on
the -- on the Atlantic side. Hang on here just a m nute.
THE COURT: And just so everybody knows, the,
guote, cheat sheet, the map, is Exhibit 343. That's where
we' re | ooki ng.
THE WTNESS: GCkay. |If you'll |ook on up here,

Vol usia County, the Interstate 4 starts where it
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intersects Interstate 95, right sonewhere north of

Sem nol e and right east of Lake, Interstate 4 Corridor.
And it runs fromthere, down -- cone on down -- and Tanpa
is HIlsborough. So just conme right straight dowmn. It's
going to run down through part of Lake, Orange, and Polk,
and Hi |l sborough, and it's going to stop there about Tanpa
Bay.

BY MS. VULI N

Q And what county is Tanpa Bay in?

A. Tanpa Bay technically is going to be in two
counties. It's going to be part of Hillsborough and then
part of the Santee County (phonetic).

Q | don't see a Santee on there. Is it too snal
for our map?

Oh, excuse ne. Manatee. |'msorry.
Manat ee.

You can see better than | can.

o > O P

That hel ps. Thank you.
So | | ooked at sone of those counties. And
Hi || sborough, the nodel USDSS average was $7.30, which was
al so your proposal.

But Pol k and Orange and Osceola -- did | say that
correctly?

A. Gsceol a, yes.

Q -- those had sone variations. You can | ook at
Exhibit 344 to confirm but |ooking at Polk, the nodel
said 7.35, and you said $7.30. Orange, the nodel said
$7.25, and you noved that to 7.30. So one of those went
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up; one of those went down. And then Osceol a, the nodel
said $7.40, and you al so noved that to 7. 30.
And so what | wanted to know is given the trust in

t he nodel and all of the data that went into it, why nmake
t hose changes to all of these counties?

A. Ma'am first of all, | need you to go back. Dd
you say Osceola was 7.407?

Q | said Osceola, the nodel was 7.40, and you

proposed $7.30. |Is that correct?

A. No -- no, ma'am That's not correct, what you
sai d.
Q Ckay. Please tell ne what -- what the correct --
A. Go to your sheet there and | ook at Osceola on your
sheet.

Q Uh- huh. And what -- what do you see as the
aver age?
A W proposed $7. 30.
| thought that was what | said.
Wll, if | did, I msunderstood.
Apol ogi es. W have had a | ot of nunbers.

> O > O

And, again, there's no plant in OGsceol a anyhow.
Q Ckay. So -- but, again, the question stands,
given that the nodel did generate differences in those,

why nmeke themall the sane?

A. Ckay. Well, again, you go back and read Mark
St ephenson's work, and Mark says, well -- and |I'm
par aphrasing himnow -- he says, you people who narket

mlk in that area, there are going to be sone adjustnents
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made because you know where the plants are and you know
where the m | k noves.

And historically, that -4 Corridor, and all the
plants are either a mle or two of that 1-4 Corridor. |
think the furthest one away mght be ten mles. They al
are in the sane marketing area. They all conpete for
sales fromthe sane -- in the sane area. Historically
it's always been the sane Class | differential for as |ong
as | can renenber. And it's the same mlk supply.

So, again, putting the art part of it, to keep
orderly marketing, it just nade good sense to keep the
sane differential throughout that area.

Q But when | | ook at Hillsborough, which you say is
where Tanpa is |ocated, right, a population center, nuch
cl oser than Osceola or Polk. Right? And so when thinking
about the price going up the further you are froma
popul ati on center, that seenms to nmake sone sense, correct?

A. No, ma'am You' ve got heavy popul ation all that
| -4 Corridor, heavy popul ation.

Q And the nodel takes that into account, correct?

A It's ny understanding -- you need to ask the
experts on the nodel. |I'mno expert. | think it takes in
account consuners.

Q And t hen thinking, again, about kind of these
nodel inputs and the $0.60, the inputs for the nodel that
generated the differentials in Idaho or California, those
are substantively the sane inputs or variables that

generated Florida differentials, correct?
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A. Ma'am |'mno expert on the nodel. You'd need to
ask the nodel experts on that. | don't want to m sspeak.
Q But are you aware of any differences in the

vari ables that are taken into account in |Idaho or
California versus Florida?

A Ma'am | would think the fuel cost in Florida --
know the fuel cost in Florida is different than the fuel
cost in Idaho and California, because | know fuel is put
in there. But the other variables, | don't want to
m sspeak. You need to ask the experts on that to get the
ri ght answer.

Q And tal ki ng about adjusting these counties so that
they are all at the sane $7.30, you tal k about maintaining
t he conpetitive relationship, correct?

A. Not correct. But what |'mtalking about,

mai nt ai ni ng equal raw product cost.

Q And why is it inportant under the FMMO>s -- |et
me -- strike that. Let ne restate that.
| s conpetitors having raw -- different raw product

costs disorderly marketing?

A well -- well, ma'am the raw -- raw mlk is such a
hi gh percent of the packaged price of mlk there at the
dock. | nean, that is -- that's the highest percent.
We're tal king about 75 to 80% of that cost. And since
mlk -- there's a reason mlk is priced the four decinal
poi nts, because the margins are so snall.

And so if you have a variety of difference -- of

equal raw product costs, that could give one processor an
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advant age over another, or a disadvantage.

Q And | understand that and appreciate that, but ny
guestion is sonewhat different. So is that advantage or
di sadvant age, as generated by the USDSS, is that
di sorderly marketing?

A | think we're tal king about two different things,
and | want to nake sure -- and you're -- | guess |

di sagree with the prem se of your question.

The nodel -- and | can't renenber all the big
words for the nodel, but I'Il call it the University of
W sconsin nodel, if that's okay -- it is a nodel, a

guideline. And it's -- again, when | read what Mark

St ephenson had wote -- and, again, when | have had
conversations years ago with Mark about the nodel, he
says, Calvin, it's a guideline to use. |It's going to be
up for you people in the marketing area to nake the

adj ustnents that you need to nake sure that you can have
as orderly a market as possible, including trying to keep
equal raw product cost. And that's what | did in what

| -- in the proposal that | had input on.

Q And that's ny question, is your decision to adjust
the nodel, right, to reflect what you believe the market
shoul d be at, are you doing that because conpetitors
having different prices is, you believe, sonething that
FMMO>s shoul d not have or all ow?

A. | f you go back -- and, again, |'mgoing on nenory.
| don't have ny copy with ne -- but the Agriculture
Mar ket i ng Agreenent Act of 1937 has wording in there --
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and | think I quote part of it here, out of the -- from
t he Nourse report -- that handl ers or buyers of mlKk
within the same marketing area, subject to |ocation, need
to have equal raw product cost. So that is a fundanental
of the Federal M Ik Marketing Orders.

Q But the handlers need to have equal product
costs or --
A Raw product cost.
Q -- or that the farmers are paid uniformprices for

t hose raw products?

A Bot h.

Q Bot h.

And so you believe that it's a purpose or goal of
FMMOs to ensure that conpetitors have equal raw product
costs within simlar areas?

A No, ma'am | don't believe. | have strong, very
strong -- again, go back and read Federal M|k Marketing
Orders, go back and read the Agricultural Marketing
Agreenent Act, go back and read the 1962 Nourse report, it
makes it plain there that purposes of Federal M1k
Marketing Orders is to maintain orderly m |k marketing.
Well, one of the ways that you maintain orderly mlKk
marketing is through the uniformprice, the blending, and
m ni mum prices of Class -- mninmumprices, so handlers,
simlar |ocations, would have equal raw product costs. So
| don't believe it, it's there.

Q So, yes. Yes.

A. Amen, that's what 'l say.
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Q So | would like to talk then about over-order
premiuns if we could a little bit nore. You say in your
testinmony that in Florida over-order prem uns are not
adequately covering the expense of serving the market.

Do you recall that?

A That was in ny testinony.

Q Uh-huh. And has -- has SM ever negotiated an
over-order premumwith a dass | plant?

A Yes, mm' am

Q How -- how frequently does that happen? |[|f you
could tell nme the percentage of agreenents that you have,
that SM has with fluid mlk plants, 50% 80, 20? Can you
give me a rough estimate, please?

A. Al'l the agreenents that Southeast M|k has, has
over-order premiumin it.

Q So when --

A Can | finish?

Q Ch, please. I'msorry. | thought you were done.

A. The -- and | don't know how fam liar you are with
mlk agreenments. But the m |k agreenents do not |ist --
at | east the one Southeast MIlk is -- does not list a
price, per se, and there's a reason for that. It says
that the price would be the applicable price for the
Federal M|k Marketing Order, and it would be the
prevailing over-order premumin the market. Again, we
get back to nmintaining equal raw product cost.

And so we're constantly working -- again, that's

part of the job as a cooperative to try to do the best job
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you can to market your nenbers' mlk. And since mlk
covers such a big area now -- again, you have heard

previ ous testinony, cooperatives participate in marketing
agencies in common, which is allowed, and we all have to
agree on the over-order premiumto maintain equal raw
product cost.

So, again, the agreenents we have that is going to
be the prevailing over-order premum but the cooperative
will ensure that that price will not be greater than what
the prevailing price is in the narket.

Q So just to nmake sure | have got the answer, in
100% of SM's agreenents with Cass | processors, SM has
negoti ated an over-order prem unf

A. No, ma'am That's not what | said.

Q | thought you had said in every agreenent.

A In every agreenent we don't -- every agreenent, it
has the term nology that | just nentioned, that Federal
Order minimumprice and then its prevailing over-order
prem um but not a specific nunber.

Q Ckay. So in 100% of the agreenents that SM has
with Cass | plants, SM has negotiated the concept of an
over-order prem um but not a specific nunber?

A. No, ma'am | wouldn't phrase it that way.

Q Ckay. |I'mjust trying to get us to sonme -- sone
tighter answer so that we can nove through on the sane
page. I'mnot trying to msstate your testinony. But
didn't you just say that the marketing collective

negoti ates | anguage regardi ng the over-order prem um-- or
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negotiates the price and that you put |anguage in the

agreenent that ensures that price?

A. No, ma'am | didn't say that.

Q Ckay. Say it one nore tinme then for ne, please.

A The agreenents that we have with our buyers of our
mlk, we talk about price. It is going to be the

applicable Federal Order price there. And then that the
prevailing over-order premum-- | think that's the word
we have in the | anguage, prevailing. | don't have a copy
here in front of nme, prevailing. And, again, also we have
| anguage that the price we charge themw || not be greater
than what the prevailing price is in the nmarketpl ace,
again, to maintain equal raw product cost.

Q So this | anguage, prevailing over-order prem um
is included in the 100% of SM's agreenents?

A W have -- I'mtrying to think -- | -- if we
use -- it's been a few years since | wote one, and I'm
trying to think if we use the word prevailing or if it is
anot her word we used. 1|'d have to go back and | ook at an
agreenent to see if that's exact -- it Is the sane concept
as the word prevailing.

Q And this prevailing over-order premumis sone
anount above the mninmum C ass | price?

A. The definition of over-order premumis an anount
above the m ni rum Federal Order price.

Q And has SM ever passed along a fuel cost or a
hauling fee to a Cass | processor plant?

A. It has passed al ong a few surcharge.
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Q A fuel surcharge.

What percentage of tinme does SM pass along --
estimate -- what estinated percent of tinme does SM pass
along a fuel surcharge to the Cass | plants it sells its
mlk to?

A For -- for several years, when fuel start going up
back in the 2000, 2006, it went on for several years, then
it canme to a stop -- boy, I'mtrying to renenber the exact
years -- it canme to a stop sonmewhere around the m ddl e of
the | ast decade, then it went several years where there
was not one. And it's only been, | think, in the past
year where one has gone back in. But |I amgiving you the
approxi mate dates. |1'd have to go back -- | just can't
remenber those dates from nenory.

Q And when SM is passing along a fuel surcharge,
does it pass along that fuel surcharge to all of the
Cl ass | processor plants purchasing its mlk?

A. Again, we treat '"emall the sane.

Q Does SM have any agreenents with any C ass

processor plant that does not contain a fuel surcharge?

A Just as | testified, we treat "emall the sane.
Q So they all do contain a fuel --

A As | have testified, we treat 'emall the sane.
Q So, yes, they all contain --

A. W treat "emall the sane. | don't know -- yes,

we treat "emall the sane.
Q | -- it is much clearer for the record if | can

get a yes or a no to the question, because then we can
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read and make sure that we are understandi ng each ot her.

So I'mnot asking repeatedly in order to -- to be
difficult. | want to nmake sure that our record is very
cl ear.

So when you tal k about increased hauling expenses,
do you intend that testinony to support the $1.60 base in
the USDSS, the increase fromcurrent differentials to
today? How does that fit in with the differentials you
are proposing in Florida?

A. My testinony laid out a proposed increase in
differentials, again, $7.90, and the Mam market go up
$1.90, the |-4 Corridor also going up $1.90. And the
transportation information that | included in ny testinony
was to support that increase.

Q The $1.90 increase?

A Yes, nmm' am
Q And it's not neant to support necessarily a
uniform$1.90 increase. It is nmeant to support the

i ncrease in each respective county fromthe prior
differential to the present; is that right? O is it
meant just to support the $1.90 increase in | believe it

was M am - Dade?

A. What ny testinmony -- | -- | didn't list every
county. | focused on the counties where there were pool
di stributing plants, because | -- which | felt that was

the nost inportant to be tal king about, because that's
where the plants were located at. | realize that every

county is assigned a Class | differential.
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And, again, you can look at all 67 of them and
Florida. Wen those were signed, we tried to keep a
straight |ine or whatever going back, because | will have
to admt, when they were adjusted in 2008, and al so they
were adjusted in 2000, you're going to have a few counties
you're going to question how they got that particul ar
nunber, and who knows, it could have been a key punch
error or whatever.

So | have full confidence in USDA when they | ook
at this, if we see other counties, especially north of [-4
where there are no pool distributing plants, if we've got
one that shoul d have been $0.10 hi gher or $0.10 | ower or
whatever, we want it to be feathered properly.

Q And so you --

THE COURT: [|'msorry, be what?

THE W TNESS: Feathered. Feathered. That's a
termwe use. Feathered. Yes, ma'am Yeah, you know how
feathers on a bird that are thick and thin, and so we call
it feathering.

BY MS. VULIN:
Q | have heard that before.

So then that's a good question. So you did not
tal k about every county. And I did want to ask, for
exanpl e, Broward County, which | see down next to
M am -Dade, and if | look at ny --

THE COURT: Ms. Wulin?

M5. VULIN:  Yes.

THE COURT: Renenber where you are. | would |ike
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2023

to take a ten-m nute break.

Pl ease be back ready to go at 9:55. W go off
record at 9:44.

(Whereupon, a break was taken.)

THE COURT: We're back on record at 9:54.

Ms. Vulin, you may proceed.

M5. VULIN. Thank you, Your Honor. Ashley Wulin
with the M1k Innovation G oup.
BY MS. VULIN:

Q So we were tal king about sone of the specific

| wanted to revisit briefly, though, you had nenti oned
that Mam was the highest and that you woul d ki nd of
build out fromthere, correct?

A. Yes, nm'am

that NMPF used in its anchor city approach, correct?

A. To the best of ny know edge -- and | can't
remenber the definition of anchor city, but | don't
consider Mam -- | guess ny termis anchor city. It's
t he end point or the highest point.

Q Thank you. | just wanted to clarify that.

city approach to developing differentials, none of those

anchor cities are cities in Florida, correct?

| know you tal ked about it -- it was tal ked about

yesterday. But to the best of ny nenory, all the anchor

counties and how those prices were set in NVMPF s proposal.

Q Yeah. But M am was not one of the anchor cities

And for the anchor cities used in the NMPF anchor

A Again, | don't have that list in front of nme, and
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cities I'"'mgoing to say were up north toward the
Mason- Di xon |ine, that direction.
Q And were those sel ected before you joined the task

force about Florida?

A | cannot renenber. | just can't renenber. But |
had really no -- no involvenent in that. | just can't
remenber .

Q And if you could turn then -- we were going to

| ook at Broward County, which is down just north of
Mam -Dade. So if I'mlooking on the county map on
Exhibit 343, | see it there. And then it's Row 298 in
Exhi bit 344.
Do you see that?

A Yes, mm' am

Q And this is a county where the USDSS average was
$7.80, correct?

A Yes, nma'am

Q And you proposed in Proposal 19, $7.90, correct?
A Yes, nmm' am

Q A $0.10 increase for that county --

A Yes, nmm' am

Q -- correct?

And | didn't see that discussed anywhere in your

testinmony. Was it in there, or did | mss it?

A | didn't give specifics. What | -- now, I'Il be
glad to give you specifics now | nentioned in the
nodel -- excuse ne -- in ny testinony, when we got down to
the Mam area -- | call it Mam area. Really the Mam
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area runs all the way up to West Pal m Beach, which
i ncl udes Broward County. And | said the nodel had
di fferent nunbers for those counties.

There's only -- unfortunately there's only two
pool distributing plants Ieft down there, unfortunately.
And the nodel called for one of them being 7.90, one of
‘em being 7.80, but they are not that many mles apart as
we think of it in Florida. Hi storically, all that area
has been in the sane -- has the sane Cass | differential.
There are conpeting in the sanme narketing area. It's the

sane mlk that supplies both plants.

And, again, | used the sane reasoning | did on the
Interstate 4 Corridor. It nmade good sense to keep that
area in the sane Class | diff- -- with the sane C ass |

differential, not having variation fromcounty to county,
as it has been since the first Federal Orders were
i npl emented down there in the 1950s.

Q You said there's one plant in Broward that is a
pool distributing plant.

Where is the other plant in that area?

A You've got the -- and | hope | got the right
county, it's at Deerfield Beach. All those counties --
and | think that's -- | can't renmenber Deerfield Beach is
in Broward or West Palm-- it's right there on the
order -- and then the other one is Mam -Dade. You only
have two down there. So you need to | ook and see. |
can't remenber if Deerfield Beach is in Broward or West

Pal m Beach County. Anyhow, they are both next door to
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each other. But it was 7.80 what was in the nodel.

Q | see. So I'mlooking -- just to be clear on kind
of what was done there. So Broward was at -- the USDSS
average was $7.80, and you noved that up to $7. 90,
correct?

A Yes, ma'am If I'mcorrect, the plant at
Deerfield Beach is in Broward County.

Q And then if I'mlooking at M am -Dade, the USDSS
average is $7.90, and that's what drove the change in
Broward County?

A. | wouldn't -- | wouldn't use that term nology. As
| said earlier, we started at $7.90 as the high point, and
that whole area, what |I call the Mam area up through
West Pal m Beach, if we go back to the |ate 1950s when the
first Federal M1k Marketing Order went down there, that
area has had the sane Cass | differentials. They al
serve the sane marketing area. |It's the same mlk supply.
So, to nme, it provides for nore orderly marketing to
maintain the sane differential. So if Mam is 7.90,
was confortable with that, bring the other one up $0. 10.

Q And if 1I'm Il ooking at Pal m Beach, the USDSS had
that at $7.65, and that was al so noved to 7.90, correct?

A. Again, I'Il give the sane answer | just have. |If
we go back to the 1950s when Federal M Ik Marketing Orders
were put in down there, it's -- they have had the sane
Class | differential because they serve the sane -- have
the sane sales area to market their retail product, and

it's the sanme mlk. | didn't nmention specifically West
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Pal m Beach because all they are is multi-mllion-dollar
houses now i n West Pal m Beach. There's no poo
di stributing plant.

Q But so just to -- again, just to be clear on the
record, the reason that you adjusted Pal m Beach up $0. 25
was to remmin consistent with the $7.90 that you had
chosen for Broward and M am - Dade, correct?

A Not correct. | started with 7.90. And
historically, again, we go back to the |ate 1950s when
Federal Orders were first inplenented there, they have had
the -- that whole area up there fromM am -Dade up to West
Pal m Beach, and maybe m ght be even a little further up,
all had the sane Class | differential. They serve --
their sales are in the sane area, and it's the sane raw
mlk that serves them So | wanted to keep -- well, |
shouldn't say "I" -- ny reconmendati on was we need to keep
that area the sanme Class | differential to maintain the
hi storical perspective and to maintain orderly marketing.

Q And I amtracking, and so | just -- to conplete
t he point about what that neant for Pal m Beach County,
right? Wen you applied that philosophy based on the
hi storical relationship of those prices, that's why you
noved Pal m Beach County fromthe $7.65 under the USDSS to
$7.90, so it would remain consistent with those other
counties?

A Again, just like | have testified, we -- we go
back to the 1950s. That's maintained the sane C ass |

differential in that area. And those pool distributing
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pl ants, we're now down to just two. And even back when we
have nore pool distributing plants, their sales were in
the sane area, and it's the sane m |k supply that serve
them So that's the reason why ny proposal -- or our
proposal keeps it all in the sane Class | differential.

Q And this is one of those instances where | am
| ooking for a yes or a no.

So, yes, you changed the Pal m Beach USDSS
reconmendation from $7.65 to $7.90, correct?

A. Yes, | changed it.

Q And the reason you changed that was to remain --

THE COURT: Let's stop there.

M5. VULIN.  Ckay.

THE COURT: | have heard the reason that he
changed it. And you don't have to get a yes or a no. So
we're good. And next topic, please.

M5. VULIN. Ckay.

BY M5. VULIN:

Q D d anyone disagree with any of the
recommendati ons that you made about the Florida counties,
all of them not just the ones we have discussed?

A. No, ma@am | -- we had -- | think | had sim|lar
guesti ons because people weren't as famliar with Florida
as | was, just |like what you have asked. And we just --
so | gave ny reasons, and people were confortable with it.

Q And so no one reconmmended anything different than
what you recommended for Florida?

A. No. Again -- no, nobody had any different
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recomrendati ons. No.

Q And | believe you previously testified that in
order to be a menber of SM, a farmer has to be certified
G ade A, correct?

A They have to have a Gade A mlk |icense.

Q And then you talked a little bit earlier about the
cost of managing swings in mlk demand and the bal anci ng
costs that SM incurred because of that.

Do you recall that?

A. Yes, ma'am | tal ked about bal anci ng costs.

Q And are those costs specific only to serving the
Class | market or would SM incur any of those costs if it
was al so serving, for exanple, a Cass IIl plant?

A. Well, first of all, all the markets that SM

serves on a regular basis, they are pool distributing

plants. So that neans they are going to be -- the
majority of the mlk is going to be Class |I. ay? So
Sout heast M | k does not serve any -- any Cass Ill plants.

Now, SM does serve a plant that is partially
regul ated. And the reason -- again, you have to ask the
Mar ket Adm ni strator specifics on why they are partially
regul ated, but my thinking is they are partially regul ated
because they do have sonme Class |l products.

But that plant in years past, we are tal king about
several years ago when there were other Cass Il plants,
because of the nature -- and we're focused on Class | --
we treated themall the sane. And those Cass Il --

actually the Cass Il plant, that one that's -- Sout heast
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MIk is servicing now, they act just like a Cass | plant,

and so we have the sane balancing cost. |If you broke it
down plant -- it mght even be a tad nore.
Q It mght be -- the balancing cost to serve the

partially regul ated plant?

A. It could be a tad nore. But we don't -- you get
to the point how far you want to break things down.

Q Uh- huh. And these bal anci ng costs, has SM ever
passed al ong what it would consider to be a bal anci ng cost
to a Class | processor?

A. We hope -- we don't put aline item-- we never
have a line itemcalled bal ancing cost. But what you --
what you hope, that at |east sonme over-order premiumwl|
hel p cover sonme of those bal ancing costs.

Q And you calculated | believe it was $1. 33 per
hundr edwei ght as the average bal ancing cost for the first

ei ght nonths of this contrary, correct?

A Yes, nma'am
Q And that was for SM ?
A Yes, ma'am

Q And this $1.33, did you calculate that as part of
devel opi ng Proposal 197

A. No, ma'am | will tell you howwe did it. Wen
was |istening to questions |ast week where bal anci ng cane
up quite a bit, I got on the tel ephone over the weekend
with ny coll eagues back in the Southeast M|k, and | had
sone of the data. | said, let's -- let's go over

everything so we can get the exact nunber right down to
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the penny. So it was -- and, again, we checked them
triple checked them | nean, | knew pretty close to what
it was, but | wanted to have the exact nunber. So that's
when we put it together.

Q And then you participated in the recent hearing in
t he Sout heast on assenbly credits, correct?

A. | participated in the Southeast hearing, yes.

Q And there you -- | believe you spoke in support of
a proposal to establish distributing plant delivery
credits or intramarket transportation credits; is that
right?

A. Yes, nm'am

Q And | have heard those used interchangeably with
assenbly credit.

Do those terns all nean the sanme thing or can you
descri be for nme what you specifically believe the credit
di scussed in that hearing does?

A. Ckay. The -- what was proposed there was a
distributing plant delivery credit. Gkay? | think there
were sone talk there about assenbly credit, and | think
that was a little different. W could go back and | ook at
t he Federal Register and they can give you nore details on
assenbly credit. But what that was, was that m |k that
noves on a regular basis to -- that's |located within the
Florida marketing area, plus certain counties in Georgia,
mai nly the counties south of Montezuma that regularly
serve the Florida market, that that distributing plant

delivery credit, it would conpensate for a portion of the
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transportation cost to nove that mlk fromthe farmto the
di stributing plant.

Q And those are specific to transportation of mlk
to Class | plants?

A The pool distributing plants.

Q And do you believe that Proposal 19 -- well,
sorry. Strike that.

Are you aware of a proposed rule that has been
i ssued in response to that proposal in hearing?
A "' m aware of a recommended deci sion.
Q Thank you. More accurate, recommended deci sion
And do you believe that inpacts in any way the
differentials you are proposing here for Proposal 19?

A No, nma'am

Q Because Proposal 19 was devel oped before the
reconmended deci sion canme out, correct?

A. The -- again, | don't have those dates right in
front of ne, but the recommended decision, | think, cane
out within the last 30 to 45 days. But you can look in
the Federal Register and get the right date. But I
can't -- | think it's Iike 30 or 45 days.

Q And in |light of the recommended decision, do you
believe that the Proposal 19 Cass | differentials for

Flori da need to be adjusted in any way?

A No, ma' am
Q Even though -- do you believe that the recommended
decision will provide sone rei nbursenent for hauling costs

to suppliers in Florida?
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A. That's the purpose of it. The distributing plant
delivery credit will help pick up portions of the cost to
nmove mlk fromthe farmto the pool distributing plants.

Q And in |ight of the fact that you said part of
your Class | differentials in Proposal 19 is neant to
i ncor porate those increased hauling costs, you don't
bel i eve they need to be adjusted now in light of the fact
that there's this recommended decision that would al so
conpensate farners for hauling costs?

A No, ma'am | don't.

M5. VULIN: Nothing further. Thank you for your

THE WTNESS: Yes, nma'am
MR. SMTH:. Good norni ng, Your Honor.
CROSS- EXAM NATI ON
BY MR SM TH:

Q Good norning, M. Covington.

A. Good norning, sir.

Q |"mDan Smith with the Maine Dairy Industry
Association. |1'd like to ask you a coupl e of questions
about your table.

On page 5 of Exhibit 342 | think is what your
statenment's been marked as, in any case, NWPF-44.

A. Excuse ne. Are you tal king about the table -- you
say Table 3 or page 5? I'm--

Q Tabl e 3 on page 5.

A Yes, sir. | have it in front of ne.

Q Ckay. G eat.
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2023

The table and your testinony indicated that the
percentage of the m |k supply sourced fromw thin the
mar keting area in the past couple of years has reduced
from87%to 76%

A. Yes, sSir.

Q So the equivalent is that you are now sourcing
fromthe surplus area 13%to 24%®

A. Yes, Sir.

Q Can you just put that in context since 20007

it is accelerated in the | ast few years?

gone up. And generally what happens, if you | ook back

many, many years in Florida, it -- as | like to tel

nature of dairying in Florida. |It's a different type of
dai rying conpared to the rest of the country. And so
Florida dairy farmers are going to react quicker when

prices are not good or profitability goes down.

out of state the last few years? That's just a sign of

farmers just went out of business.

Was -- was the sourcing of mlk within the marketing area

A. It -- again, going back to Table 3, the anount of
mlk that serves the Florida Federal M|k Mrketing O der

And so you see that nunber started going up from

you think about mlk other than -- when we had the record

prices before that, mlk prices were | ow, you know, dairy

inthe -- in the sane range or has it been com ng down and

that cones fromout of the marketing area, that nunber has

peopl e, good or bad, Florida is a bellwether state when it

cones to dairy farmprofitability, and it's because of the
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Q | understand that. That's --

A. And they went out of business and we had to bring
nmore mlk in.

Q I"mjust trying to get the context going back to
2000. Was there a degree of stability in the mlk supply
from 2000 to 2015, '16, or was there -- because 87% you
are pretty high, 76% you are really starting to tail now,
right? Correct?

A. Yes, sir. If -- if we go back -- and | keep al
t hose nunbers. |If we had all those nunbers to show, mlKk
production in Florida peaked around 2010, 2011. In fact,
we had a pretty good bal ance back in those years between
what we needed to serve the market and what was avail abl e,
what the demand was and supply. Yeah, we had seasonal
variations. W had to manage that. But dairy farm-- we
had dairy farnmers had expanded. W had sone dairy farners
that relocated within the state. And things were better.
But since then, the tide has turned.

Q And that's ny next set of questions. The tide has
turned in terns, the -- previously farns had been goi ng
out of business, but you saw consolidation, you saw farns
putting nore cows on their operations, expanding, for
either tak- -- absorbing cows fromfarns that went out or
buyi ng new cows. Increased production per cow, correct,
and that allowed the offset to the |oss of farms, correct?

A Yes, sir. The -- the mlk production in Florida
has increased, and we have seen the current farns to the

best of their ability have expanded. You can see that by
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how herd size in Florida has probably gone up by --
probably 2010, I'm going on nmenory, average herd size was
probably 900 to 1,000 cows, and now it's knocking on the
door of 1500. The farms have stayed in business. They
needed to because the profit margin was smaller, they
needed to m |k nore cows.

Q And so when you say the tide has turned, what has
turned is that that capability to expand, however, is no

| onger as avail able for producers in the Florida nmarketing

area?
A. If you look at -- at Florida, the mlk production
area -- renenber | nmentioned the Interstate 4 Corridor?

Thi nk about that dividing the state. You got mlk
production south around Ckeechobee, and you got mlKk
production up what | call west of Gainesville -- northwest
of Gainesville, west of the University of Florida, up in
that area. That's the two mi |k production pockets.
Everything probably within a hundred mles of the |I-4
Corridor, or 75 mles, is gone -- is no longer in
busi ness.

And the environnental regulations on South
Flori da, Lake Okeechobee, the Everglades, it's nore
difficult to expand down there. A lot nore difficult.
But you get up that northwest area, | nmean, it's stil
very rural. You know, it's -- if you don't mlk cows, it
is all pine trees. There are environnental regulations
because of the Suwannee River up there, but they are not

near as restrictive. So you see nobre expansion up in that

r TALTY COURT REPORTERS, INC. 8057
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

ar ea.

Q | have to say, | have had the privilege to do the
non-Di sney Wrld tour in that area. W nderful except for
the feral hogs. D dn't enjoy the feral hog experience.

A That - -

Q That part was not so good.

A. Yes, sir. That -- feral hogs is getting to be a
chal | enge, especially for the corn growers.

Q So ny next and |l ast question here is, what do you
see as future trend? Do you think that -- that there is a
point of stabilization in the mlk supply, the nunber of
producers who are going to stay in business? O do you
see what you said, the tide has turned, is it going to
continue to recede and farns are going to continue to go
out and there will be nmore mlk drawn in fromthe surplus
area than the seventy -- the 24% now?

A. As we speak today, there are only 47 dairy farns
in the state of Florida. 47 dairy farnms regul ated under
the Federal M|k Marketing Order. Only 47. That's way
down.

And | can tell you, those 47 dairy farners are
| ooking very closely at the results of this hearing. They
are | ooking very closely at the results of the hearing we
had on the distributing plant delivery credit. And they
are putting their hope on that, that this was going to
gi ve them sone additional revenue to stay in business.
And | nean this with all sincerity, they are | ooking at
it.
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And, in fact, I'll be neeting with them a group
of them about the end of January. They want to know ny
opi nion what we think mght conme out of this or whatever,
because they are making their future econom c deci sions.
These guys | ook ahead 12, 24 nonths. So if they can see
sone potential inprovenent comng, that will keep themin
busi ness, nmake sone decisions they need to do as far as
upkeep of equi prent and those type of things. |If not, if
they can't see the future's going to get any better, a
year fromnow that 47 will be | ower.

Q Thank you.

M. Covington, just a couple questions about
over-order premuns. Do the prem uns reflect procurenent
or quality or both?

A Nei t her .

Q Ckay. And so they reflect -- can you just
descri be what the purpose is then?

A. Yeah. The purpose is -- when | amtalking to
our -- again, when | have had to be involved in
negoti ati ng over-order prem uns, the purpose of those --
we expl ai ned the bal ancing cost, and we woul d hope
over-order premuns would try to help cover a part, if not
all, of those balancing costs. Because to try to explain
to them even if you have your own m |k supply, you are
going to have a bal ancing cost, | nean, just the nature of
a fluid mlk plant. But -- but the cooperative is picking
up that bal ancing cost, and if the cooperative can serve

several plants, it's like mlking nore cows, we can spread
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t hose costs over nore units and try to nake it better for

ever ybody.
Q Under st ood.
A So ny term over-order premuns, is nore directed

on trying to cover the bal ancing costs.
Q So is it correct to say then that procurenent and

quality premuns aren't available in the marketplace then

t oday?
A. Yeah. There's no -- there's not a -- Southeast
M1 k does not have a -- a custoner that pays any quality

premum \What their thing is, hey, each of them has
quality requirenents that they set, and those quality
requi rements -- because we want to have good mlk that's
going to last and taste good for the consumer, and so they
think that's a part of the price, hey, you just need to
bring -- | nean, that's part of the base price, good
quality mlk. So we have no quality prem umns.

Now, at Southeast M Ik, again, we are probably
different than other cooperatives. W have sone penalty
prograns, that if a producer's bacteria gets above a
certain level, somatic cell count |level, we -- we have
sone pretty hefty deducts for the individual producers,
trying to encourage them or if they have probl ens keeping
the mlk cold or those type of things.

MR SMTH. Ckay. Very good. Thank you very
much.

THE WTNESS: Unh-huh

MR. SM TH: Thank you, Your Honor.
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MR. SLEPER: Good norning, Your Honor. | just
have a few questions. Jim Sleper from Sl eper Consulting,
S-L-E-P-E-R

CRCSS- EXAM NATI ON
BY MR SLEPER:

Q Good norning, Calvin

A. Good norning, sir.

Q Just a few questions.

We have -- the last cross-examtal ked about the
production changes in terns of mlk -- dairy farners, nmanma
cows, and so forth. Let's get on the record a few of the
changes that | believe Florida is unique conpared to the
rest of the country in terns of the consunption patterns,
if we can.

You nentioned Florida has 22 mllion people?

A. Yes, sSir.

Q Do you know what kind of visitors cone to Florida
on an annual basi s?

A M1 1ions.

Q Ckay. | knowa little bit about Florida. Sone of
the nost recent estimates | see is about 137 to
150 m I lion.

Wul d you disagree with that?

A. | would not disagree. And it appears that that
nunber -- based upon the nunbers comng fromthe Florida
touri sm organi zati on, that nunber keeps goi ng up.

Q So, in other words, that's four to five tines nore

t han what the state of popul ation of Florida contains.
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A. Yes, because the nunber | gave was the resident
popul ati on.

Q Ckay. Florida, as well as the full Southeast, has
these critters called hurricanes, but especially Florida.

Can you go through sone exanples of how those
i npact the consunption patterns?

A. Wel |, unfortunately, | have lived through severa
very bad hurricanes that's done a | ot of destruction. And
what happens when the hurricanes hit, right before
everything cl oses down, you have a rush to the grocery
stores, and the plants want all the mlk that they can get
because the stores are cleaned out. And then on sone of
the hurricanes | have |ived through, things are shut down
for four or five days. | nean, there was one where our
hone was w thout electricity | think for 11 days. And
it -- and you think about what it does to the dairy
farmers, because we had sone that just w ped out and
couldn't get the mlk, so you got to do sonething with the
m | k, because the plants are cl osed.

But the day that things open back up, the day that
el ectricity cones back on, there is a rush for mlk. And
| hope it's okay for nme to say this, there's no state
regulators in the room but all regu- -- when that
happens, all regulations conme off, and they want m |k as
quick as we can get it, to the pool distributing plant.
They don't even hardly pull a sanple. They unl oad.

They' Il wash the tank. W go right back out and get a
load of mlk and get it back -- back -- back in there. |
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nmean, it's just -- and then there's been tines from sone
of those hurricanes, back when it's a little easier to get
trucks, we would probably have 50 to 75 | oads of mlk
lined up to cone in every day, just to fill the pipeline
back up.

Q What about trying to ascertain --

(Court Reporter clarification.)
BY MR SM TH:

Q What about trying to get diesel fuel during those
peri ods?

A. Well, that is a -- that's a challenge. And what
we do, when those things cone, Southeast M|k has | arge
storage tanks just for that. Anything that can be filled
up is filled up. We nmake sure every truck is filled up.
And Sout heast M|k had a nenber who was a di esel fue
broker, or had a distribution center, and he woul d
actually stage sone trucks for us with diesel fuel at the
yards to keep things full. [It's a challenge.

Q | can recall personally going through Hurricane
Irma where 5.4 mllion people left the state, and that
creates a considerable situation for m |k consunption
patterns.

Wul d you agree with that?

A Yes, it does.

Q Okay. We also when -- or in the state of Florida,
you al so go through the period of the snowbirds cone down
and so forth.

Can you go through that a little bit and how t hat
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I npacts dairy consunption as well?

A. Yes. And you can -- in fact, | had a |longtine
col | eague of mne -- unfortunately, he's no |onger with
us -- who was our chief dispatcher, and he could pick the

week when m |k would go up, and the week would go down --
mlk would go down. And it was when people cone, there's
two patterns. One was right after Thanksgiving, people
cel ebrate Thanksgiving with their famly, then cane to

Fl ori da, and those people stayed. O the week right after
Christmas, the ones that wanted to stay hone up north for
Chri st nas.

And then when they returned, | don't care what day
of the year Easter fell on, they left the week before
Easter. And we always woul d hope that Easter woul d cone
late in the year because it hel ped our mlk sales, because
they left the week -- and you could just -- it was on the
cal endar, you could pick by mlk orders that seasonality.

Q Thank you, Calvin

" mgoing to piggyback a little bit on Dan Smth's
guestion but ask it injust alittle bit different way.
When you started with SM, | would nmake the assunption
that they inported -- that is getting supplenental mlk --
from oh, |I'm guessing, seven, eight nonths of the year?

A Yes. Wien | started with Southeast M1k, even
t hough we had 200 dairy farners at that tinme, there was a
| ot nore seasonality in mlk production in Florida, so we
had to get a lot nore supplenental mlk. And trucking was

so much easier back then. It wasn't as nmjor concern as
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it is today on trucking. Getting sonebody just to get on
the truck and with the reduced hours of service, it just
makes it a greater challenge to nove ml k.

But, yeah, it would be common back then,
especi ally when school cranks up, we would have comng in
anywhere from40 to 50 | oads of mlk a day.

Q So if it was -- let's just pull a nunber, seven
nont hs of the year you were inporting back then, conpared
to recent, neaning this last year or tw years, | would
assune it would be nmany nore nonths than seven?

A. Yeah. It -- again, it's alnost -- again, since
Fl ori da production has declined so nuch, every nonth,
mlk's comng in.

Q Very good.

Wul d you agree with nme, Calvin, basically the
bottomline is Florida dairy farners are paying the way in
terms of balancing to service the Cass | narket?

A. Yes, they are because the over-order prem unms do
not cover it today.

MR. SLEPER: Thank you, Cal vin.

THE COURT: Are there other questions before |
turn to the Agricultural Marketing Service for their
guestions?

Then | now turn to the Agricultural Marketing
Servi ce.

M5. TAYLOR: Thank you.

/1
/1
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CROSS- EXAM NATI ON

BY MS. TAYLOR

Q Good norning, M. Covington

A Good nor ni ng.

Q Just a few quick questions. | wanted to start on
page 3 of your statenent, Exhibit 342.

At the bottom paragraph you give sone haul i ng data

on the cost to haul m |k down there?

A Yes, ma' am

Q And you used 175 -- a producer and a plant that's

175 mles apart.

A. Yes, nm'am

Q |s that a representative haul or representative of
the -- a producer's nearest plant down there?

A. Yes, ma'am |If | just take the Southeast MIk

menbers just within Florida, the Florida nmarketing area --
and we did this calculation. And | rounded off of a few
mles there. W just did a weighted average for 2022, how
far their mlk noved, and it canme out to be approximtely
175 mles. That's the producers within Florida.

Q |f we can go to page 7. | think | wanted to ask
one clarification, that there m ght be an additi onal
change in your testinony.

So I'mon the mddl e paragraph there. 1In the
bottom sentence, and where it says 7.30 per hundredwei ght
in Mam and 7.90 per hundredweight in the Interstate 4
Corridor, I'mthinking those two nunbers shoul d be

flipped.
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A. Ms. Tayl or, thank you so nuch for catching that.
| don't know how many tinmes | read that and it -- as ny
wi fe says, ny dyslexia, whatever you call it, has showed
up there or whatever.

Q That is -- | won't attribute it to that because
know t hi s experience very well.

A. Thank you so nmuch. Even reading it aloud | m ssed
it. Thank you.

M5. TAYLOR: So if | could ask that that gets
changed on the record copy, Your Honor.

THE COURT: So I'mgoing to ask you to gui de us.
| am going to ask that we make a change on Exhi bit 342,
page 7, in the paragraph that's below Table 4. And now
"' mgoing to have you guide us, if you wll,

M. Covington, to what we're changi ng.

THE WTNESS: Okay. | amgoing to start with the
second frombottom|ine, that paragraph, that starts --

M5. TAYLOR: If | could just make sure we're clear
for Your Honor. It is the second paragraph bel ow t he

table. So it's in the paragraph that starts "the results
of the University of Wsconsin."
THE COURT: Thank you. | was in the wong
par agr aph.
MB. TAYLOR:  Ckay.
THE COURT: Al right. So now direct ne,
M. Covi ngt on.

THE WTNESS: |'mgoing to cone on down to the --
one, two, three, four, five, six -- the eighth line. It
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starts with the word "each."

THE COURT:  Yes.

THE WTNESS: Gkay. "Each of the two respective
areas, $7.90 per hundredweight in Mam and $7.30 per
hundredwei ght in the Interstate 4 Corridor."

And t hank you so nmuch for catching that.
Appreciate it.

THE COURT: Good catch. And those changes have
been nade on the record copy.

And | just -- this Agricultural Marketing Service

teamis amazing. | think they can even feather whatever.
THE W TNESS: Your Honor, if | can -- can say so,

2023

they do an excellent job of feathering those differentials

back up. They can do a lot -- they can do better than the

nodel , and especially do better than ne.
BY M5, TAYLOR
Q | wanted to follow up with a question that
Ms. Vulin asked you in regards to the distributing plant
delivery credits that have been recommended by the
Secretary in the Florida order.
So, currently, there's no transportation

assistance in the Florida order; is that correct?

A. That is correct.
Q So these credits would be sonethi ng new down
t here?

A They will be new.
Q And | think she asked you about were those

consi dered when you guys cane up with Proposal 19, and you
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i ndicated they were not and that you didn't think they
needed to be consi dered when | ooking at differentials.

And | wanted to follow up with, why do you think
that that is appropriate?

A Well, first of all, there are two separate things.
You have got the Class | differentials. Again, that sets
the mnimumCass | price. And then the distributing
pl ant delivery credit is just focused just on
transportation, to help offset a portion of that
transportation cost.

And being optimstic that the recomended deci sion
for -- on the distributing plant delivery credits woul d
end up being a Final Decision and be approved by
producers, and being optimstic that Proposal 19 woul d
eventual |y be inplenented, and thinking about the
additional help that would help to the Florida market,
both of them are needed to keep serving that market.

Q So fromthat, | can -- I'minferring your opinion
is that the costs down there are so great, that even
increasing the differentials, |I think it was at a max of
$1.90 over the current levels in sone areas, that wouldn't
cover -- that still does not cover the cost down there,
and you do need additional transportation credits?

A. Yes. And, again, you -- part of ny responsibility
still at Southeast MIk is trying to project ahead. And,
you know, sonetinmes, you know, that's difficult to do.

But if you look at the -- you know, | gave disposition

nunbers. We had a dip in disposition in Florida, but it
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Is starting to cone back up. And it appears that

di sposition is going to probably keep going up in Florida,
"' mgoing to say sonmewhere 1% 1.5% a year, but there's
going to be mlk -- those mlk needs there.

And so the Florida nmarket is going to continue to
| ook nore north towards CGeorgia to get that mlk. And,
again, you think Georgia right next to Florida, but since
Florida is so long, it is quite a distance to cover.

So that transportation nunber, if | had done --
all the mlk had been nuch higher than this 175-mle
nunber, that nunber is going to keep growi ng. And because
of the nature of the dairy farners in South Georgia, the
size of their operations, and they are very young and have
an entrepreneurial spirit, if we can't keep them
conpetitive to serve the fluid markets in Florida, | think
| onger-termthey could | ook for other alternatives.

Q Ckay. |If we could turn to page 8.

In that m ddl e paragraph, here you are talking
about noving in mlk -- alternative mlk supplies in
Florida fromnore distant states, and you concl ude that
even wwth the differentials as proposed and the inpact
that they woul d have on blend prices for mlk pooled in
Florida, that it still would be insufficient to nove that
distant mlk into Florida. And | wondered if you could
for the record just elaborate on why that woul d be.

A Yes, ma' am
| cannot renenber the exhibit nunber, but the

dairy division prepared -- or cal cul ated what blend prices
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woul d do in the various orders by increasing the
differentials. And, again, | can't renenber what exhibit
that nunber is, but | think you are famliar with that,
what ever.

What | did, | just | ooked at those blend prices,
and | | ooked at the various areas. And the one that cones
the closest -- and, again, this mght not be a reserve
supply now, but I know a few years back Southeast M|k was
able to get sone supplenental mlk from Eastern Chio
around the Canton, Chio, area. And that was the nost
econom cal one to nove for those five years. So | just
| ooked at the difference in blend price and what it woul d
cost to nove that m |k down there.

And when | ran those nunbers, the haul cost would
need to be $2 hundredwei ght to nove that mlk from Canton,
Chio, down to Olando, Florida, to break even. And | just
don't think you can nove mlk for $2 hundredwei ght from
Canton, Chio, to Olando, Florida. But |I didit with all
areas, and that's what | did.

Q Ckay. | mssed a gquestion

In your statenent you tal k about the mlk supply
in Georgia and howit's growi ng, and you state that it's
nore -- Georgia' s -- South Georgia is nore conducive to
dairy farm ng and dairy expansion than other areas in the
region. Just wondering if you could talk a little bit
about why that is.

A. And | don't nean any offense to anybody that's
living in South Georgia now. Ckay? But South Georgia is
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very, very rural. Very, very rural. And there's not nmany
people there. Pine trees, sone crop farmng. GCeorgia has
not been very strict on environnental regulations. |It's
day and ni ght between environnental regulations in Florida
and Georgia. Day and night. | wouldn't say you can do
nost anything in CGeorgia, but it's nmuch nore |lenient there
in South Georgia. The land costs nuch, nuch lower. Mich,
much | ower, because there's just nothing el se that can be
done with it. Ckay.

Then you have plenty of water for irrigation. A
good water source for irrigation. And relatively cheaper
electricity torun the irrigation. So a |ot of those
farmers now are able in that area to triple crop for
forage. | nean, |'mtalking about not doubl e cropping,

" mtal king about triple cropping. So they've got good
forage.

And then probably what the -- the nost inportant
thing is, it's really helped, there's only -- I'"'mgoing to
say there's three key dairy farnmers in that South Georgia
area. And I'mnot trying -- | say three key ones, the
ones I"'mnost famliar with. And they have nmultiple
farms. They are very young, smart. They know how to nmake
ml k. They know how to make noney. They just know how to
manage a dairy farm and they are passionate about dairy.
So you put all that together, that's the reason why you
have had grow h.

"1l give you one exanple, one that's real good

friends of mne. He is many, nmany years younger. | have
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a conversation wwth himface to face once a year. And I'm
al ways behi nd on how many cows he's mlking. He has farns
and 2500 cow units. He is -- his philosophy is the
2500-cow unit is the nost profitable.

And every year | see him-- | think the last tine
| saw him | says, "Wat are you m |l king, 10,000?"

“No, you m ssed one. | added another 2500 cows."

And he has anot her one on the drawi ng board to
keep adding if the economics are there. So there's growth
potential there, because there's no other opportunities in
t hat area.

M5. TAYLOR: That's it for AMS. Thank you so
much.

THE W TNESS: Yes, nma' am

REDI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Thank you, M. Covington. Just a couple of

fol | ow up questions.

You were asked about the recommended decisions in
Orders 5, 6, and 7, and | just wanted to be cl ear about
ot her factors that m ght have come into your explanation
about why it doesn't inpact the differentials that
National M|k has proposed.

| s anot her reason that a portion of those
addi ti onal charges accounted for, for farmto-plant
deliveries that are south to north or west to east?

A. Yes. And | forgot about that. That's a very,

very inportant part of that decision. As you know, under

TALTY COURT REPORTERS, INC. 8073

taltys.com - 408.244.1900

Cct ober 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Federal MIk Marketing Orders, the differentials increase
as you go south and as you go east. So that hel ped -- the
hi gher differential helps pick up part of that
transportation cost. But since we have lost quite a few
pool distributing plants, especially in the Sout heast
order, and if you |l ook where the ml|k pockets are, we have
nore and nmore mlk noving south to north, so actually, the
Class | differential works against that mlk. And we are
havi ng nore m |k nove fromeast to west that the C ass |
differential works against.

But the distributing plant delivery credit doesn't
penal i ze you fromgoing south to north or going from east
to west. So that is a big inprovenent that hel ps, which
we don't get the benefit fromwith Class | differentials.

Q So the south to north shipnments in Florida
actually | ose value under the Class | grid, even though
the mlk is needed to the north, and the transportati on
costs is the same with the grid?

A. | guess | can best answer that question by giving
you an exanpl e.

In nmy testinony | nention a | arge pocket of mlk
in Florida is |ocated around Lake Ckeechobee, and that's
between the Mam market and the 1-4 Corridor. 1In the
past, alnost all that mlk went to M am because we had
nore pool distributing plants. Today since there's only
two distributing plants, you have nore mlk in that area
has to come up the I-4 Corridor. So instead of noving

with the grain to a narket that has a $0. 60 higher Cass |
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differential than the 1-4 Corridor, it has today cone

uphill or against the grain. So fromwhere they are

| ocated at, they are actually noving to a |ower mlk

price. The distributing plant delivery credit woul d

provi de sonme assistance to that mlk to nove up there.
Q Ckay. Thank you for that.

You also talked a little bit about the purposes of
the Federal Order. | just want to take a step back for a
second.

Can you tell us what you understand to be the
pur poses of the Federal Order?

A. "Il try to keep it -- keep it brief.

The Federal M Ik Marketing Orders assist both
dairy farnmers and processors of mlk. W have m ni mum
prices, so dairy farmers know that when they sell mlk to
a pool distributing plant they are going to get a m ni mum
price, or that mlk is going to be pooled and they are
going to have a uniformprice, and that uniformprice is
going to be the sanme whet her that plant happens to be 90%
Class | utilization or 70% Class | utilization. It

provi des for sone orderly marketing.

It also provides -- and | think it's one that we
often forget -- paynent. | nean, | have been through
cases where dairy farmers haven't got paid, but -- but

Federal Orders enforce paynent, and they know what date
that check is going to cone.
They al so nonitor, you know, tests.

Then, |ikew se, when the plants thenselves, as |

2023
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put in nmy testinony, since the raw mlk is such a high
percent of that package cost, they want to ensure that
it's, you know, the sane location that their raw product
cost is going to be the sane.

And, again, | don't nean to rem nisce, and you
stop ne if | go too far on this, but |I still remenber,
good friends of mne in the late 1950s were producing mlKk
in South Florida for the Mam nmarket. There was no
Federal M|k Marketing Order. They didn't know when they
were going to get paid, whether they were going to get
paid, if the mlk volune they delivered was going to be
correct, if their butterfat was going to be correct. They
did not know. And so they asked for a Federal MIKk
Mar keting Order to hel p ensure that.

And so -- and those people, it helped instill into
me, says, "Calvin, you mght think we don't need one, but
let me tell you all this, and if we don't have one, those
t hi ngs can happen again."

Q Ckay. So it is -- is it fair to say that you
understand that a Federal Order is also to hel p achieve
equality in the bargaining power that producers have in
negotiati ng and achieving the sale of their mlk?

A. Yes. Yes, it aids in that. Because, again, you
have mi ni mum prices, you have uniformprices, both to
producers and to the processors as well. And then as you
negotiate for -- and, again, | don't know how many
processors and retailers have told nme how inportant it is

t hose m ni rum paynent provisions, because the processor
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tells nme, "I can take this to the nmajor box store that |I'm
selling packaged mlk to and show, 'Hey, here's a federa
regulation, | got to pay nmy mlk suppliers on so and so
day, so you've got to pay ne by then so | can pay them"'"

| nmean, that is so inportant.

And then by having a mninum price and the audit
procedures and so forth, it helps as cooperatives try to
negotiate contracts, including over-order prem uns.

Q Ckay. And in an effort to try and equalize that
bar gai ni ng power between the dairy farnmers and the buyers
of their mlk, the handlers, isn't it fair to say that
that disparity in bargaining power that drove sone of the
justification for having a Federal Order put in place is
al so that disparity in bargaining power that happens when
a dairy farmer is trying to achieve an over-order prem unf

A. | hope |'m understandi ng your question there,
that, yeah, when it cones to bargaining for over-order
premuns, it is just the cooperative for the producer and
the plant. | nean, there's no -- any kind of regul ations.
You know, that over-order prem um can be here today, it
can be there tonorrow. | have had cases where the
processor got upset about sonething, he paid us the
Federal Order mninum but wouldn't pay us the over-order
premium And so the only way we could go get that is
just, you know, had to go and have a conversation with
hi m because nobody is enforcing himto pay that. And
that can just drop overnight.

Q And so it's fair to say that we can't just rely on
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the supply and demand conditions to fix the pricing for
us, we still need that mninmumprice that's regul ated by
the Federal Order in order to protect and equalize the
bar gai ni ng power in negotiating those prices?

A Agai n, you cone back to all agriculture. There's
few buyers, a lot of sellers. And so dairy farners need
that protection assistance that Federal Orders provide. |
go back to the exanple of those dairy farnmers that started
in the late '50s, what happened to them and why they asked
for a Federal MIk Marketing Order. And so it's so
I nport ant.

But nost inportantly, you know, we're in the
busi ness to make sure consuners are fed mlk, and the
whol e process helps us dairy farnmers to ensure that that
happens.

Q Thank you so nuch for your tine.

MS. HANCOCK: Your Honor, we would nove to adm't
Exhi bit 342.

And just to naybe expedite this, | don't have any
objection to Exhibit 343.

But Exhibit 344 is, again, a worksheet that MG
prepared. And they had sonething kind of off to the side
that says "prepared by MG " but the title over the top of
it identifies it as a "National M1k Final C ass
and | think that the title should be

differential s,
corrected to reflect that it's an M G worki ng docunent,
not a National M|k docunent. And with that correction,

woul dn't have any objection to its adm ssion.
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M5. VULIN. The title is nmeant to indicate that
these are NWF' s final Cass | differentials, and so
that's why it's there. W did add "prepared by M G' based
on conversations yesterday. W thought that would sol ve
the issue. They are not MGs Cass | differentials, and
so | would not like to change the title in that regard.

THE COURT: Let nme |ook at what we did in the
sim |l ar docunent yesterday where | had M. English read
the title, but he didn't have the new version, that one.

Can sonebody tell nme which exhibit that was?

MS. VULI N: Is it Exhibit 323, Your Honor?

THE COURT: No wonder |'m digging so deep in ny
st ack.

| ndeed. Good | ob.

Al right. So let nme conpare the top of
Exhi bit 323 with the top of Exhibit 344,

So what --

M5. HANCOCK: | haven't actually seen a hard copy
of it. And | have an electronic version, but | can't see
what the title |looks like in print.

This is the corrected one?

M5. VULIN. No. This is what the title yesterday,
and then it has this --

M5. HANCOCK: Ckay. So, Your Honor, | haven't
seen the hard copy. They sent ne an el ectronic copy, but
| can't tell on the electronic copy what the title | ooks
like. 1t was ny understandi ng yesterday that when we nade

that agreenent that it would be put with the title so that
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it's clear fromthe title of the docunent that it's MG s
wor ki ng wor kbook on utilizing National MIk's nunbers.

But my concernis, is that just having it off to the side
doesn't make it clear that it's not National MIKk's
docunent .

THE COURT: Could you approach ne, M. Hancock?
Let me show you. | like the way 323 cane out.

M5. HANCOCK: Well, that's because you have
your -- let's go off --

THE COURT: Yes, we're still on record. | would
like to stay on record.

M5. HANCOCK: Okay. So | think it's because your
exhibit is there.

But what |'m concerned about is that it |ooks |ike
this (indicating) when there's nothing on there. So if
sonebody grabs this and they just ook at the title, and
they are not over here -- | nean, it says that they
prepared it, but it is called "National MIk." None of
this is National MIk's.

M5. VULIN. Al of the differentials are National
MIlk's, and these -- this data was added, and it does
i ndicate prepared by MG |If we change the title, then
it'"s going to indicate that these are MG s C ass |
differentials, and they are not. The title cane fromthe
source docunent --

M5. HANCOCK: |I'mnot trying to say -- it doesn't
have to be MGs Cass |I. It just has to say MG s, you

know, wor kbook 4, or sonmething to that effect, in
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conjunction with the title. | think it should be attached
to the title. What do you care?

THE COURT: Ckay. |I'mready to rule.

Wth regard to Exhibit 342, is there any objection
to the adm ssion into evidence of Exhibit 3427

There is none. Exhibit 342 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 342 was received

into evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 343, which is the map
of Florida with the counties?

There is none. Exhibit 343 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 343 was received

i nto evidence.)

THE COURT: Wth regard to Exhibit 344, it wll
suffice if the docunent is altered in simlar fashion to
the way Exhibit 323 was altered. And that results in
"M G' being in three places across the top of the
docunent. First of all, inthe left top, it will say,
"prepared by MG'; then in the title of the docunent, it
will say, "Exhibit 344, MG 33"; and then it will pick up
the title it has, and after the word "Florida," in al
caps, wll be "CORRECTED HEADER, " and those changes w ||

suffice for me to admt it into evidence.

So how soon can the corrections be made? | know
we're leaving here today. It's fine with nme if there's
TALTY COURT REPORTERS, INC. 8081
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assurance that those corrections are nade as pronptly as
they can be, and |I can verify that nunber back in
Novenber .

MS. VULI N: " msorry, Your Honor. " m not
under st andi ng the header correction. So the title saying
"NMPF Final Cass | Differentials, June 2023, Florida,"
how do you want that to read?

THE COURT: Approach ne, please.

M. VULIN: Ckay.

THE COURT: And stay on the record.

All right. So I'"'musing as the perfect tenplate
our corrected header for Exhibit 323. So when we conpare
that, the header in the mddle of Exhibit 344 wll have
sone addition. It wll say "Exhibit 344, MG33," then it
will pick up with what the header says, and then it wll
say, in all caps, "CORRECTED HEADER," and that w ||
suffice.

M5. VULIN. Thank you, Your Honor. W'Ill work
offline. Gven the timng, it would be probably difficult
to get these reprinted today, but we certainly can have
t hem when we return.

THE COURT: Excell ent.

Al right. Wth that provision, with that
required correction, Exhibit -- | now ask if there are any
obj ections to the adm ssion into evidence of Exhibit 344?

There are none. Exhibit 344 is admtted into
evi dence, requiring the recorded changes to the top

portion of the docunent.
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(Thereafter, Exhibit Nunber 344 was received

i nto evidence.)

THE COURT: To me, that nakes it clear that MG
did this. And so we have to check, the accuracy of the
docunent, and everyone can do that.

Al right. | think a break would be good. Let's
take a ten-m nute break. Please be back at 11:15. W go
off record at 11:03. The witness may step down.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 11:16. W have a new exhibit and a new
W t ness.

|'d like the witness in the witness chair to state
and spell his nane.

THE W TNESS: Rob Vandenheuvel, R-OB, and the
| ast name is V-A-N-D-E-N-H E-U- V-E-L.

THE COURT: Ms. Hancock, if you will identify
yoursel f, and then we'll nunber these exhibits.

M5. HANCOCK: Thank you, Your Honor. Nicole
Hancock for National MIk. And we should have a witten
statement and three attachnents.

THE COURT: Very good. | see them

Al right. So the testinony will be Exhibit 345.

(Thereafter, Exhibit Nunmber 345 was narked

for identification.)

THE COURT: Attachnment 1 -- oh, and let ne
mention. 345 is also Exhibit NWF-39.

The next one is NWPF-39A. That will be 346.
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(Thereafter, Exhibit Nunber 346 was narked
for identification.)

THE COURT: Exhibit NWPF-39B will be 347.
(Thereafter, Exhibit Nunber 347 was marked

for identification.)

THE COURT: And the Exhibit NWPF-39C will be 348.

(Thereafter, Exhibit Nunmber 348 was narked

for identification.)

THE COURT: M. Vandenheuvel, have you previously

testified in this proceedi ng?

THE W TNESS: Yes, | have.
THE COURT: You remain sworn. Ms. Hancock, you

may proceed.

M5. HANCOCK: Thank you, Your Honor.

ROB VANDENHEUVEL,
Havi ng been previously sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q

M. Vandenheuvel, did you prepare Exhibit 345 as

your witten testinony in support of your statenents

t oday?
A

Q

Yes.

And to support that testinony, you have al so

i ncl uded Exhi bits 346, 347, and 3487

A.
Q

pl ease?

Yes.

Ckay. Would you proceed with your testinony,
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A. Al right. Thank you.

This testinony is presented on behal f of
California Dairies, Inc., hereafter CDI, and is submtted
i n support of Proposal Nunber 19.

Because | have testified prior, I will skip the
next paragraph and go directly to the section under
"Class | Differentials.”

By conparison to other regions of the country,
California is fairly newto the issue of C ass |
differentials, as the California Federal O der began in
Novenber 2018. Included in that pronul gation of a new
California Order was the current Class | differential map
that existed in its current formsince the early 2000s.

No updates to that differential map were requested during
the course of the California Federal Order pronulgation
heari ng, but the experience the past four years has
reveal ed opportunities for updates and inprovenents that
will be further described in this testinony.

Prior to entering the Federal Order system
California dairy farnmers and m | k handl ers operated under
a California State Order that used a different nethod to
establish Cass | prices. The California county-by-county
Class | differential nmap devel oped in 2000 was therefore
dormant until the inplenmentation of the California Federal
Order in Novenber 2018.

Wi | e operating under that State Order, California
experienced significant inports of bulk raw mlk, with

i ncreased preval ence up to 2018. These | ong-di stance
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nmovenents of bulk raw mlk into California-based bottling
facilities were largely the result of financially
beneficial mlk price differences, made possibl e because
of California's inability to regulate interstate comrerce
under the Commerce C ause of the U. S. Constitution.
Therefore, mlk originating outside of California could be
mar keted to California-based bottlers w thout the need for
that mlk to participate in the State-run mlk pricing and
pool i ng program

At the time, the savings associated with avoiding
mninmum California state mlk prices and any pooling
obligations that woul d ot herwi se be required for purchases
froma California-based farmor mlk handl er served as an
of fset agai nst the additional cost associated with hauling
mlk fromfarnms | ocated out of state.

In the nore than four years since California has
oper at ed under the Federal Order system interstate
novenents of raw m |k have been greatly reduced. The
regul atory gap that existed in the California State O der
wWth respect to mlk originating outside of California no
| onger exists. The limted volune of interstate mlKk
movenents into and out of California that remain are now
driven by either tenporary or |ong-term business-related
i ssues, as opposed to a function of the mlk pricing and
pool i ng regul ati ons.

In light of these facts, CDI supports a general
continuation of the current regional relationships between

California and surrounding states. |n other words, CDI
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supports Proposal Nunber 19, in part, because it maintains
a relatively consistent relationship between California's
Class | differentials and those of surroundi ng states.

As for proposed updates to the C ass |
differentials, testinony has been provided by -- and |
wote this prior to that testinony -- by one author of the
Uni versity of Wsconsin Madison report entitled "Spati al
Price Relationships in Cass | Markets," using a nodel
referred to as The U S. Dairy Sector Sinulator, or USDSS.

Thi s dynam ¢ nodel has many variables taken into
account as it generates county-by-county spati al
rel ationship recomendati ons and shoul d be consi dered when
proposi ng an updated Class | differential map. However,
it should not be the only consideration, as all nodels
have Iimtations. For exanple, the USDSS does not and
cannot take into account:

Regi onal conpetitiveness at the farmlevel, an
i nportant consideration for USDA and for the industry when
updati ng any el enent of the Federal Order program
including the Class | differential map;

Pool stability and nmaintai ning a robust incentive
for handlers and farns to serve as avail able supply for
the Cass | market, another critical consideration;

Limtations or cost drivers created by
regi on-specific factors, such as geography (for exanple,
nmount ai n ranges), chronic traffic congestion, and
differences in regional cost structures and operati onal

costs.
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These comments are not intended to dimnish the
val ue of USDSS or any other nodel used to eval uate various
proposals. Econom c nodeling can serve a critical purpose
as a tool that should be a factor anong real-life
consi derations, as opposed to the sole and absol ute t ool
in crafting or evaluating a proposal.

The proposed updates being considered in this
hearing, including Proposal Nunber 19, are not conceived
in a vacuum but rather in the context of pronoting stable
mar keting rel ati onshi ps for handl ers and producers, based
on real life data and experience. As such, the node
results nust be supplenented with considerations that are
beyond the scope of the nodel.

Specific to regional conpetitiveness, while
virtually no mlk noves between California' s primary mlKk
supply region of the Central Valley and the maj or Upper
M dwest m | k sheds of Wsconsin, Mnnesota, and South
Dakota, these regions have sonme functional simlarities.

First, both regions share a profile as |arge
m | k- producing regions with a vast majority of milKk
mar keted to | ocal non-Class | manufacturers and serving as
a reserve supply for the relatively small portion of
Class | bottlers in the region. 1In total, about 10 to 12%
of California's mlk production ends up in a Cass |
facility, but a majority of that Class | demand is from
bottlers outside the Central Valley. Wile the Centra
Valley is honme to approximately 90% of the total mlk

production in the state, only five of California' s 20
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current pool distributing plants are located in the area.

The on-farm conpetitiveness of simlar regions
across the U.S. is not sonething the USDSS nodel is
designed to solve for, but it is an inportant factor for
USDA and the industry to consider. Dairies across the
country participate in the sane federal safety net
prograns, such as the Dairy Margin Coverage, Dairy Revenue
Protection, and Livestock G oss Margin Dairy prograns, al
of which rely on national -- not regional --mlk and dairy
markets in triggering distributions or indemities. Those
sane dairies conpete for aninmal feed and ot her supplies
sourced throughout the United States.

The current Class | differentials reflect the
simlarities between California's Central Valley and the
Upper M dwest regions, as the Class | differentials in
California's Central Valley range from $1.60 to $1.80 per
hundr edwei ght, while the current Class | differentials in
W sconsin, M nnesota, and South Dakota range from $1.65 to
$1. 80 per hundredwei ght.

In light of these facts, Proposal Nunber 19
establishes updated Class | differentials in California's
Central Valley ranging from$2.50 to $2. 60 per
hundredwei ght. Proposed Class | differentials in
W sconsin, M nnesota, and South Dakota range from $2.55 to
$3. 00 per hundredwei ght. The gap is wi der than exists
t oday, but CDI supports Proposal 19 and believes it
represents a reasonable relationship in the dass |

differentials between these two regions.
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Pool stability is another critical consideration
in structuring any update to Federal Orders, but is
anot her variable that the USDSS is not designed to
consider. In the nore than four years that California has
operated within the Federal Order program our state's
i ndustry has received a graduate-Ilevel education on the
farmlevel inpacts of pooling and depooling |arge vol unes
of mlk in any given nonth.

Wil e one mght point to the COVID 19 pandenm c as
a contributing factor in driving volatile classified mlk
prices that contributed to significant depooling,
California actually sawits | owest volune of pooled mlk
in July 2022, at 1.65 billion pounds of mlk, followed by
its highest volune of pooled mlk in March 2023, at
2.84 billion pounds of mlk. Conparing those volunes to
USDA's M I k Production Report, July 2022 verified that
| ess than half, or 47% of all California m |k production
was associated with the Federal Order pool. That figure
grewto 78%of all California mlk production associ ating
with the Federal Order pool in March 2023.

The deci sion of whether to pool or not to pool
mlk on a Federal Order can be driven by many things,
i ncl udi ng both price and non-price considerations.
Specific to price considerations, one can reasonably claim
that |arge and sustained gaps between the Cass Il and
Class IV nonthly mlk prices are a major contributor to
the swings we have seen in the volune of mlk pool ed on

Federal Orders across the U S.
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However, there is no doubt that specific policies
related to Cass | pricing can al so have a neani ngf ul
i npact on those pooling decisions. Elimnation of the
"hi gher-of" Cass | nover in 2019, as nandated in the 2018
FarmBill, also known as the Agriculture Inprovenent Act
of 2018, reduced the incentive to pool mlk in certain
nont hs over the four-year history of that change.

Previ ous testinony given at this hearing has
denonstrated that Federal Orders across the U S saw
nearly $1 billion | ess pool revenue over the past four
years as a direct result of that fornula change.

Li kewi se, a lack of updates to the Cass | differenti al

| evel s to recogni ze increnental increases in the cost of
supplying Cass | markets over the past two decades has
al so suppressed the pool revenues that could otherw se
have been available as a further incentive for nore farns
and m |k handlers to associate regularly with their
respective Federal Order pool.

While there is no silver bullet that wll
incentivize nore mlk to associate wth a Federal O der
pool, other than a mandatory requirenent to pool al
Grade A m |k handled, restoring the "higher of" C ass
nmover (Proposal Nunber 13) and updating the C ass |
differential map (Proposal Nunber 19) will help to
i ncrease the incentive by grow ng overall pool revenues.
Not only does an increased incentive to pool mlk help
ensure that nore farns and mlk handlers are willing to

supply Cass | needs, but it also creates nore stability

TALTY COURT REPORTERS, INC. 8091
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

at the producer |evel, as blended prices paid for mlKk
produced across a Federal Order are nore consistent from
farmto farm

The third consideration to supplenent the USDSS
nodel results are regional cost drivers that are not
reasonably captured by a national nodel. California has
undergone significant shifts in population centers and
m | k sheds since 2000, which has neaningfully inpacted the
cost of hauling bulk mlk generally, and the cost of
suppl ying urban-centered Class | bottlers specifically.

In 2001, the California Departnent of Food and
Agriculture, or CDFA, reported that there were 295 dairy
farms in Southern California, housing an estinmated 266,672
cows. And that would be in Attachnent A, which was
| abel ed Exhi bit 346.

That sane report indicated that between the five
m | k- produci ng counties surrounding the Bay Area --
Sononma, Marin, Solano, Contra Costa, and Santa C ara
Counties -- there were 125 dairies in 2001, housing an
estimated 42,031 cows.

In 2017, the last such report published by CDFA,
t hose nunbers had fallen to 92 dairy farns in Southern
California, housing an estimted 90,675 cows, and had
fallen to 87 dairy farns in the five counties surroundi ng
the Bay Area, housing an estimated 37,928 cows. And that
woul d be Exhibit 347, Attachnent B.

Meanwhi | e, those respective regions also

experi enced popul ation increases. The Southern California
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popul ati on centers of Los Angel es, Orange, San Bernardi no,
Ri verside, and San Di ego Counties grew from 18.43 mllion
residents in the 2000 Census to 21.10 million residents in
t he 2020 Census, a 14.5% i ncrease; and the Bay Area
popul ati on centers of San Franci sco, Contra Costa,

Al anmeda, and Santa Clara Counties grew from4.85 mllion
residents in the 2000 Census to 5.66 mllion residents in
t he 2020 Census, a 16.6%increase. And the reference
there to Attachnent C is Exhibit 348.

These two trends of a shrinking |ocal mlk supply
and a shifting and grow ng popul ation has resulted in the
need for bulk raw mlk to be sourced fromfurther
di stances to neet the needs of mlk bottlers |ocated near
t he popul ation centers. Extrenme traffic congestion that
is generally the rule, rather than the exception, and
t hese netropolitan regions adds further conplexity and
cost that cannot be captured by current econom c nodel i ng.

In addition, while cooperatives, including CDI
previ ously operated manufacturing plants available for
bal anci ng purposes in Southern California, those plants
have since been closed. The nearest cooperative-owned
bal ancing plant to the urban popul ati on center of Los
Angel es County is CDI's butter and m |k powder
manuf acturing facility in Tipton, California, roughly 150
mles -- and over the Tehachapi Muntain Range -- fromthe
Southern California bottlers that need mlk on a specific
schedul e in specific and varying quantities throughout the

week.
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Further, there is only one primary path to travel
between the mlk shed in California's Central Valley and
t he urban centers of Southern California, Interstate 5 a
highly travelled interstate highway with significant
commut er and ot her business traffic in both directions
crossi ng over the Tehachapi Muntains. Two alternative
routes -- one through the desert and one via the coast --
are utilized only in energency situations, as they are
significantly | onger routes.

Taken together -- the closure of nearby bal anci ng
assets in 2019 and the | ogistical chall enges associ at ed
with navigating extrene traffic conditions -- has sinply
i ncreased the cost and conplexity associated with serving
those urban Cass | markets, a dynami c that the USDSS
nodel is sinply not designed to capture.

Proposal 19 includes the follow ng updated C ass |
differentials in California. And | will not read that
table into the record, but it is consistent with National
M I k's Proposal 19.

In addition to an overall increase in Cass |
differentials for reasons stated earlier in this
testi nony, Proposal Nunber 19 al so includes necessary
adj ustnents to sone of the county-by-county relationships.
As previously alluded to in this testinony, there are
generally three distinct regions of California, each with
uni que supply/demand dynam cs.

As nentioned earlier, the Central Valley makes up

approxi mately 90% of the state's mlk supply. Southern
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California, nade up of counties south of the Tehachap
Mount ai n Range, has a limted and shrinking mlk supply,
representing | ess than 5% of the state's total supply, but
is home to ten of the 20 total pool distributing plants in
the state. As such, bulk raw mlk fromthe Central Valley
is regularly exported to Southern California.

Finally, the Bay Area is a region of extrenely
limted and shrinking mlk supply, representing | ess than
3% of the state's total supply, and is honme to five of the
20 total pool distributing plants in the state. As such,
bulk raw mlk fromthe Central Valley is also regularly
exported to the Bay Area.

Proposal Nunber 19 incorporates a "slope" in the
Cass | differentials between the Central Valley and
Southern California and between the Central Valley and the
Bay Area at levels intended to incentivize dairies and
mlk handlers to serve the Cass | needs in those urban
regi ons.

Specific to Southern California, the current
Class | differential map incorporates a $0.30 per
hundr edwei ght sl ope between Kern and Los Angel es Counti es,
wth a significant volume of Kern County mlk regularly
suppl yi ng Los Angeles County Class | needs, as it is the
nearest available m |k other than |ocal farns |ocated in
Southern California. Proposal Nunmber 19 includes a $0.40
per hundredwei ght sl ope between Kern and Los Angel es
Counties as a nore appropriate sl ope.

The average cost incurred by CD in 2022 for
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delivering bulk mlk fromKern County to Los Angel es
County ranged from $1.39 to $1.50 per hundredwei ght.
Meanwhi | e, the average cost incurred by CD in 2022 for
delivering bulk mlk fromthose sanme farnms in Kern County
to the nearest |ocal manufacturing plant in Tulare County
was $0.68 to $0. 81 per hundredwei ght.

Simply put, the $0.40 per hundredwei ght slope in
Proposal 19 provides an additional pool draw for those
farms and mlk handlers that is needed to at | east
partially offset the incentive that otherw se exists to
sinply deliver all mlk to the | ocal manufacturing plant
in the Central Valley.

Proposal 19 includes a $0.50 per hundredwei ght
sl ope between the remaining counties in the Central Valley
and Los Angeles County. While that slope exists
t hroughout the Central Valley north of Kern County, the
slope is nost inportant for Tulare and Kings Counties, as
farms in those counties represent the next |ogical reserve
mlk supplies in the event Kern County mlk is not
sufficient to supply dass | needs in Southern California.
Thi s $0. 50 per hundredwei ght slope is consistent with the
current spread between the differential levels in Tulare
and Kings Counties and Los Angel es County.

The cost incurred by CD in 2022 for delivering
bulk mlk from Tulare County to Los Angel es County ranged
from$1.68 to $1.88 per hundredwei ght. Meanwhile, the
average cost incurred by CDI in 2022 for delivering bulk

mlk fromthose sane farns in Tulare County to the nearest
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| ocal manufacturing plant in Tulare County was $0.44 to
$0. 54 per hundredweight. While that gap is nore than the
$0. 50 per hundredwei ght provided by the slope in the
proposed differential map, it is consistent with the
current slope for this reserve supply of mlk avail abl e
for Southern California Class | usage.

I n addition, Proposal Number 19 includes sone
adjustnents in the county-to-county relationships within
the three distinct regions nentioned earlier in this
testi nmony. Under the proposal, Cass | bottlers in al
counties in Southern California are subject to the sane
Class | differential, as they procure mlk froma
conbi nati on of locally-produced mlk and m |k produced in
the Central Valley. They also participate in a conmon
mar ket wi thout significant |ogistical advantages in any
parts of Southern California. This updated structure
pronotes a conpetitive | andscape for all bottlers and
handl ers.

Further, the proposal establishes a common C ass |
differential for nost of the counties within the Central
Val l ey, as the regions represent a collective mlk shed.
The one exception is Kern County, which Proposal Nunber 19
brings closer to, but not equal to, the differential
|l evels in the other counties within the Central Valley.

Specific to the Bay Area, the current O ass |
differential map incorporates a $0.10 per hundredwei ght
sl ope between the coastal regions of San Francisco and the

nearby m |k sheds of Sacranento, Stanislaus, and San
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Joaquin Counties, an insufficient differential when
| ooking at the cost of servicing that nmarket and
attracting a long-termm |k supply.

Proposal Number 19 includes a nore appropriate
$0. 40 per hundr edwei ght sl ope between these sane counti es.
The cost incurred by CD 2022 for delivering bulk mlk
from San Joaquin County to Al aneda County, which includes
Class | utilization and borders the San Franci sco Bay,
ranged from $1.08 to $1.29 per hundredwei ght.

Meanwhi | e, the average cost incurred by CD in
2022 for delivering bulk mlk fromthose sanme farns in San
Joaquin County to the nearest | ocal manufacturing plant in
St ani sl aus County was $0.45 to $0. 65 per hundredwei ght.

As with the earlier reference to Southern California, the
$0. 40 per hundredwei ght sl ope proposed for the Bay Area
woul d provide an additional pool drawto partially offset
the incentive that otherwi se exists to sinply deliver all
mlk to the local manufacturing plant in the Central
Val | ey.

For the reasons outlined in this testinony, which
reach beyond a strict spatial analysis as conducted by the
Uni versity of Wsconsin and incorporates broad-based
policy considerations, CD urges the Secretary to adopt
Proposal Nunber 19.

Q Thank you, M. Vandenheuvel. Just a couple of
guesti ons.

Your California proposal for C ass |

differentials, it looks a little bit different than what
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we' ve just heard when we were tal king about the Sout heast
mar kets, and |I'mwondering if you can just maybe take a
step back and address that.

A. Absolutely. If I could show ny -- what's on ny
screen here. This is -- this is fromExhibit 303, which
was Dr. Nicholson's testinony at this hearing, | guess
| ast week. And this is Figure 1 on page 4.

And as you can see fromthis, what this map is --
and | -- | didn't hear all of Dr. Ni cholson's testinony,
so it's -- he may have explained this in detail. But just
to make sure, this is -- this is titled "MIk Assenbly At
Fluid Pl ants and Packaged M Ik Flows, May 2021." On this
table -- and this is explained in Exhibit 303 -- the green
line represents the incomng mlk to Cass | bottling
plants. And this is just |ooking at the supply and denmand
of mlk across the country and how far that plant would
need to go to find available mlk to supply those O ass |
needs. The yellow lines are the outgoing distribution
lines, where that m |k com ng out of that bottling plant
woul d be going to find a market.

Wt hout digging into each individual |ine, what
struck me in reviewing Dr. Nicholson's work is that you
have got two very different dynamcs going on in this
country. You have got east of the Rockies, |argely,
serving, to sone extent, as avail able supply to the
Sout heast, ranging all the way al nost up to the Upper
M dwest regions that | tal ked about there, of Wsconsin,

M nnesota, and South Dakota. They are just outside of
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where nost of that green line activity occurs.

On the west side of the Rockies you have got a
very different |ooking nodel, very different mlk
novenent, different supply/demand dynam cs.

And so how does this fit into the testinony | just
gave? \What this denonstrates to ne is that that one
region is not inpacting the other region. Dr. Nicholson's
and Dr. Stephenson's analysis takes a national | ook, and
that makes a | ot of sense, and | understand why they did
it.

But I -- | believe that because of the
considerations that | nentioned in ny testinony, we needed
to keep a regional reasonable relationship for conpetitive
reasons, fromthe bottomof the slope in the West to the
bottom of the slope on the east side of the country, which
is the Upper M dwest.

Wiile that may | ook odd when you conpare it and
overlay it to Dr. Stephenson and Dr. Nichol son's study,
given this -- this dynam c expressed in the chart, | don't
beli eve taking that different approach in the western U. S
in any way inpacts what is needed on the eastern part of
the country because they are dealing with al nost a
separate pool of supply/demand rel ati onshi ps over there.

Q So when you say “"taking a different approach,”
what are you referring to?

A Well, M. Covington testified, and | think others
have testified, M. Sins as well, about the approach that

was taken to identify the high point, where the m |k needs
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to go, Mam has been referenced, and then working --
feathering it out fromthere.

Through ny testinony, what | have nade pretty
clear, is that we | ooked at the bottom of the slope and --
or at the bottom of the trough, where is that area of
significant mlk supply and what is the relationship in
that region to a simlar situated region in a conpetitive
area of the country, | nentioned the Upper M dwest, and
then fromthere building a slope up to where the mlk
needs to get in the Bay Area and in Southern California.
And when those in the Pacific Northwest are here

testifying, they will tal k about those urban centers, and
the sanme in -- in ldaho -- | nmean, in Arizona, |'msorry.

So it's -- it's a bottomup approach as opposed to
a top-down approach. Utimately, still devel ops a sl ope

that we believe is appropriate for mlk handlers and

pl ants and producers to respond to those incentives.

But -- but | think this map hel ps support that different
appr oach.

Q Ckay. And when you tal k about the bottom up
approach, you are tal king about using that for the western
side of the country?

A Correct.

Q And so at sone point you match up with and you
nmeet up with the top approach that was started in M am
that M. Covington tal ked about.

And so is that what you are tal king about, that

there has to be an alignnent where those two intersect at

TALTY COURT REPORTERS, INC. 8101

taltys.com - 408.244.1900

Cct ober 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

sone point?

A. That's correct. And that really was -- | nean, we
have tal ked about cane anchor cities a lot inthis -- in
this | ast week. That was what the anchor cities were
about, is you are going to have your own consi derations
and your own things you do in your different regions.
Were those regions intersect, we have got to have sone
al i gnment or you end up with very odd county-to-county as
you maybe cross a state line, and we wanted to avoid that.

Q Ckay. Thank you very much for your testinony.

MS. HANCOCK: Your Honor, at this tinme we woul d
make M. Vandenheuvel avail able for cross-exam nation.

THE COURT: M. Vandenheuvel, | want to make sure
you have enphasi zed the footnote that's on page 3 of your
testimony. | didn't keep up with you because you had so
much information here, | was looking in different places.
| don't know whether you read into the record Footnote 1,
but | just want to nmake sure that you now read the
sentence that is at the top of page 3 that contains
Footnote 1, and then read Footnote 1.

THE WTNESS: Absolutely. And | did not read
this, so thank you for the opportunity to nmake sure that
everyone understands Central Valley the sane way that |
do.

Specific to regional conpetitiveness, while
virtually no mlk noves between California' s primary mlk
supply region of the Central Valley -- and Central Valley

is defined, for the purposes of this testinony, in the
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footnote there: "For purposes of this testinony,
California's Central Valley is defined as Butte, d enn,
Fresno, Kern, Kings, Madera, Merced, San Joaqui n,
Sacranento, Stanislaus, Sutter, and Tul are Counti es.
These counties collectively represent the nost prom nent

mlk shed within the state of California."

And then finishing out that sentence after Central

Val ley: "And the Upper M dwest regions -- Upper M dwest
m | k sheds of Wsconsin, Mnnesota, and South Dakot a,

t hese regi ons have sone functional simlarities."

THE COURT: Cross-exam nation. Who would i ke to

begi n?
(An off-the-record discussion took place.)
THE COURT: Pl ease be back and ready to go at
1:00 p.m We go off record at 11:54.
(Wher eupon, the lunch recess was taken.)

---000- - -
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VEDNESDAY, OCTOBER 11, 2023 - - AFTERNOON SESSI ON
THE COURT: Let's go back on record. W' re back
on record at 1:00 p. m
And | have new paper wor k.
Ms. VMulin, would you help us get started with
what -- the first docunent | should | ook at?
M5. VULIN: Yes. Thank you, Your Honor. Ashley
Vulin with the MIk Innovation G oup.
If we could start with the California county map,
pl ease.
THE COURT: | have it. And |I'mdelighted to have

So does that get the next exhibit nunber?

M5. VULIN. Yes, please, Your Honor.

THE COURT: So our | ast exhibit nunber was 348.
So California wll be 349.

(Thereafter, Exhibit Nunmber 349 was narked

for identification.)

M5. VULIN: And then the next exhibit is MG 34.

And | was just told we do have printed copies that
are wwth the corrected header on them They just arrived
maybe 30 seconds ago.

THE COURT: Wonderful.

M5. VULIN. So, yeah, we'll pass those around so
everyone can have that.

THE COURT: Good. So let's give it a nunber now,
and so that will be 350. 350 correlates to
Exhi bit M G 34.

2023
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(Thereafter, Exhibit Nunber 350 was nmarked

for identification.)

THE COURT: And the reason sonething is being
passed around now is it has the corrected case -- or the
corrected heading. |Is that correct?

M5. VULIN: Yes, Your Honor.

THE COURT: Ckay. Good. That's wonderful you
managed to do that in spite of the fact that your printer
has |l eft the buil ding.

M5. VULIN. |I'mtold it was the last thing hot off
the press before it absconded.

THE COURT: Excell ent.

M5. VULIN: And the |ast docunent is Exhibit 70,
entitled "Testinony of Dennis Schad in Support of
Proposal 1 of California Dairies, Inc.," fromthe Covis
California proceedings in 2015.

THE COURT: That brings back the days of ny youth.
We can mark that as 351. And that Exhibit 351 al so shows
the exhibit in the California m |k order proceedi ng which
was 70. I'mleaving that there. That's helpful. And
down at the bottomit happens to say
"Cooperative-Exhibit 6."

(Thereafter, Exhibit Nunmber 351 was narked

for identification.)

M5. VULIN:.  Thank you, Your Honor.

And then | would al so ask that the w tness be
gi ven Exhibit 323 and Exhibit 344, and that way we'll have

all of our paperwork ready, and we can proceed.
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THE COURT: 323 and 344. | have mne. So they
are MG31, with a corrected header, and M G 33, whose
header is not yet corrected. W' re |ooking for that when
we cone back

M5. VULIN: Correct. W weren't able to get that
one printed in tine.

THE COURT: Under st ood.

M5. VULIN. Ckay. | think that takes care of al
of the paperwork. Thank you, Your Honor.

THE COURT: You're wel cone.

THE WTNESS: | have 323 and 344. Am | supposed
to have the other stuff that was just handed out?

M5. VULIN: Yes. The wtness wll also need 349,
350, and 351, please.

Thanks for flagging that.

THE W TNESS: You're wel cone.

THE COURT: 350 is the MG 34. Now, we don't need
to give the witness -- okay. So you are giving the
wi tness the record copy and he'll need to give it back?
So if sonmeone wants to give himone that he can keep if he
wants one, be sure to do that.

M5. VULIN. And | have extras. |'mhappy to
provide after the exam nation

THE COURT: GCkay. So |I'mgoing to have the
wi tness mark those. Do they have the nunbers on then?

THE W TNESS: No.

THE COURT: Ckay. So start with the California --

do you have sonething to wite with? Start with the
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California map and wite 349.
THE W TNESS: (Ckay.
THE COURT: And then find one that is MG 34 and
mark it 350.
And then find the California exhibit, mark that
351.
And now you are set to go.
THE WTNESS: Thank you. Al right.
THE COURT: Al right. Now you nmay proceed.
M5. VULIN.  Thank you, Your Honor.
CROSS- EXAM NATI ON
BY Ms. VULIN:
Q So, M. Vandenheuvel, thanks for being here with

us today.

A Yes.

Q So let's start with your involvenent in devel opi ng
Proposal 19. | know you have -- | think you have seen a

little bit of the questioning so far. So as | told the
previ ous witness, we have a general sense of how the
overal |l structure worked, but can you |let ne know what --

when you cane on board and what your role is, please.

A. Yeah. | canme on board, so to speak, wth the task
force fromthe beginning. Wen -- | don't renenber
exactly when that was, but when we started -- well, let ne

back that up. There was sone of this discussion to
i nclude a change to the Cass | differentials dating back
probably beyond when I was involved. But once the

deci sion was made to proceed with a Class | differenti al
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update | was brought in to represent the western United
States, given our presence in California, and provide
perspective in the West.

Q And was that before the first USDSS run, do you
know?

A | do not believe it was before the first USDSS. |
bel i eve that started when a group of fol ks | ooking at
Class | issues, generally, they decided they wanted to go
down this path. They retained Dr. Stephenson and
Dr. N cholson. It was sone tine after that that a
formalized task force cane together to now figure out what
we do with this information.

Q And you said you came aboard to represent the
western United States.

Was that just California or the nore general

regi on?

A. In that initial nmeeting, | believe fromthe
western United States, | was the only one in the room So
in sonme of the initial discussions, | was providing a

western perspective. That woul d be West Coast, maybe
i ncluding Arizona, Nevada, but, you know, west of the
Rockies for sure. And then we started bringing others in
with nore of a |ocal expertise outside of California since
California is the only place | have ever done any
busi ness.

Q And | know we have tal ked about these regiona
subgr oups.

Were you a | eader of one those or what was your

TALTY COURT REPORTERS, INC. 8108
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

role in those?

A. | would probably call nyself a coordinator of that
effort. Qher individuals | worked with on that included
representatives fromUnited Dairynmen of Arizona, and there
was a couple of people that rotated through that process.
But nost recently Brent Butcher from United Dairynmen of
Arizona. Darigold, or Northwest Dairy Association, and
there was a couple of people that rotated through there,
but nost recently Monte Schilter. And Dairy Farnmers of
Anerica, quite a few representatives there, including
Johnny Hiranmoto, Ed Gallagher. Eric Erba for a period of
time participated in these discussions. Gary Stueve. |
think that's it that | was famliar with at Dairy Farners
of America. And then -- and then Land O Lakes generally
over saw what was goi ng on, although it was nore
tangential, their involvenent.

THE COURT: Wbuld you spell Gary Stueve, please?
THE WTNESS: G A-R-Y, and | ast nane, S-T-U E-V-E.
BY MS. VULIN:

Q And those were all nmenbers of the western U. S
group or what was the geographic scope of that task force?
A That task force was tasked with -- with refining
and finalizing recommendations on California -- or Federal

Order 51, Federal Oder -- whatever the nunber is for
Arizona, the Pacific Northwest Federal Order, and the
surroundi ng unregul ated areas, which woul d include | daho,
Ut ah, Nevada, and Montana, which is a state order.

Q And we had heard sonme di scussion earlier about
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mul tiple runs of the USDSS.

Were you involved in any of those iterations or
can you provide any insight as to the devel opnent between
t hose runs?

A The thing that sticks out in my mnd is that
between run 1 and 2, there was an effort to nodernize the
list of plants, that perhaps there was sone updates to the
list of plants in the nodel that warranted a change.
Maybe sone plants that were immnent, and |'mthinking
nostly of an announced plant in WAashi ngton that had
al ready been -- you know, broken ground, and the thought
was coul d change sonme of the mlk flows in that area. So
| know that was between 1 and 2. | don't recall what --
what the adjustnents woul d be between runs 2 and 3.

Q And we have heard a little bit about this, adding
or renoving plants to make sure it reflects what -- what
was going on in the industry.

Do you have any specific information on what
pl ants were added and what plants were renoved in that
run?

A In California, which would have been the only
stuff that | was directly inforned on, there was a -- |
think there were two plants that cone to mnd that were in
the initial run, because we were provided a list of the
pl ants that the nodel had included, and they had been
since closed dowmn. One was a plant in Southern
California, and one was a plant in the Bay Area. That's

what cones to mnd. And it was -- so in that case it was
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renoval of plants.

Q Do you recall specifically, can you tell ne which

pl ants those were?

A One was a Kroger facility in the Gty of Industry,

and | believe the other that's come to mnd is the

Berkeley Farns facility owned by Dean Foods.

Q And you said you recall -- so those are two plants

t hat were renoved fromthe USDSS, correct?
A. Correct.

Q And you also recall there was a plant added t hat

was i n Washi ngt on?

A. Yeah, a Darigold facility in Pasco, Washi ngton.

And it's added to the nodel. [t's in -- under

construction. | don't know what the | aunch date is.

because it was al ready broken ground and i nm nent,

and we never know how | ong those hearings |ast, so we

decided it was prudent to add.

Q And that's a plant -- the Darigold plant you said

is still under construction, as of today even?

A. As far as | know.

Q And it's not obviously receiving any mlk at that

| ocati on?

A. Not to nmy know edge.

Q Any ot her know edge of plants that were added or

renoved, even if not in your area?

A Not hi ng com ng to m nd.

Q And then | understand that there were anchor

cities developed. And if you could pull up Exhibit 323,
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pl ease.
Were these anchor cities devel oped before -- was

this |list devel oped before or after you becane invol ved?

A The very first neeting I was invol ved included the
sel ection of these cities.

Q And so you hel ped sel ect which cities should be
t he anchor cities?

A Yeah. Yes.

Q And can you tell nme who el se was part of that
neeti ng?

A. Boy. M. Sins, M. Covington were definitely in
that neeting. Boy, |I'm going back a ways now.
M. Vitaliano. | believe M. Sleper. | want to say there
was a representative from Land O Lakes, m ght have been
Tom Wagner, but |I'mnot 100% on that. A representative
from DFA, probably woul d have been Ed Gall agher. Chris
Hoeger was probably in that room And that -- those --
those are the faces | renenber

Q And when you -- | knowit's hard to recall stuff
fromthat far back. 1Is it that those were the only people
there and there were 20 ot her people who you can't
remenber, or there were only about ten people, and you
t hink you have got themall, but you are not sure?

A. It was a fairly small room and so | renmenber
t here woul dn't have been nore than a dozen people in the
room And then there were a few fol ks that were
participating by Zoom | believe. Not very many but a

couple folks. So less than 15 people total, but
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representing different pockets of the country and
di fferent pockets of the National MIk nenbership.

Q And at this neeting where you sel ected the anchor
cities, is that also where the approach to use anchor
cities was devel oped, or was that done before that
neeti ng?

A. | don't know what discussion took place before
that neeting in preparation, but that was the first tine
that | had heard of this idea of creating these benchmark
cities in between regions to ensure that regional work
t hat woul d cone out of that neeting had a point between
t hose regions that you would target sone reasonabl e
relationships. In other words, one region didn't take a
vastly different approach than the neighboring region, and
now you have got to neld those two at the adj oining
boundary. So that was the first time | had heard that,
that -- as a tool to try to get regional work done but
still have a national strategy at the end of the day.

Q And you said you gave input on the selection of

anchor cities that were |located in the Wst?

A Yes.

Q Can you identify which ones those are for us on
Exhi bit 323, please?

A. The two in Arizona, so Phoenix and Yuma -- | guess

froma county standpoint, Mricopa and Yuma Counties. One
in Southern California, Los Angeles County. And one in
the Bay Area, San Francisco County. And | believe those

woul d have been the four that I -- | weighed in on.
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Wth the idea being that the relationships between

Phoeni x, Yuma, and Los Angeles, there's a -- there's a
significance there. They -- they are kind of nei ghboring
areas. You want sone simlarities -- | included sone of

that in ny testinony about historical ml|k novenents

bet ween Sout hern California and Arizona. And so that

bal ance and maki ng sure those two regions didn't go in
vastly different directions. And then the Bay Area was
put in there as kind of the nearest divider to the Pacific
Northwest up in the northern part of our m |k shed.

Q And | don't believe there are any Pacific
Nort hwest cities in here, are there?

A There wasn't. And -- well, | don't renenber al
t he exact conversation. It would have nade sense that
there wasn't any specific in the Pacific Northwest as,
again, these were targeted at those borders to regions.

So if you treat the Pacific Northwest as one | arge region
that's going to have a consistent strategy, wouldn't need
anchor cities within that region. It would be nore

i nportant to have anchor cities around that region, such
as whether it's Denver or whether it's Northern
California, to maintain sone consistency.

Q And we'll talk a bit nore about this, but | want
talk a little bit about just the nethodol ogy or the theory
behi nd how you approached the USDSS and t hose adj ustnents.

So you said that the USDSS cannot take into
account regional conpetitiveness at the farmlevel.

Do you recall that?
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A Correct. Yes.
Q What do you nean by that?

A. | nean, it doesn't |ook at farmlevel prices at
all. I think Dr. N chol son tal ked about that. That's not
the intention or design of the nodel. It absolutely is an

i nportant consideration for CDI as we eval uate these
proposals. | believe it is an inportant consideration for
National MIk as well. And we believe it should be an
i nportant consideration for USDA.

But the general -- the general price -- | don't
li ke to use the word exactly alignnent, but -- but
relative relationship between prices in different regions
was an inportant consideration that the nodel just wasn't
designed to -- to address.

Q And when you say "farm |l evel prices,” do you nean
that the USDSS doesn't take into account production costs
at the farmlevel ?

A. No. [|I'mtalking about what is being paid into the
pool for prices or for mlk purchased and, therefore,
consi stent prices across the country. Not equal prices.
You have different pools, different utilizations. Blend
prices are a conbination of price and utilization. So you
are not going to have simlar utilization in different
regions, but -- but the prices paid into the pool, which
ultimately turn into farmer revenue, it is inportant to
keep sone alignnent in our opinion.

Q | guess I"'mstruggling a little bit. M

understanding is the USDSS is neant to generate that
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price, right, or a portion of that price. And so how can
it take into account what that price will ultimately be?
Isn't that the output of the nodel ?

O | mght not be tracking what you are saying
there. 1Is it that the USDSS doesn't take into account
whet her or not the ultimate price it produces is
sufficient in the marketplace? |Is that what you nean?

A. | -- that would be -- that woul d be anot her way of
sayi ng what |'m gathering at, yes.

Q And then you tal k about pool stability and
mai nt ai ni ng a robust incentive for handlers and farners to
serve as avail able supply for the Cass | narket.

Do you recall that?

A Yes.

Q And what do you nean by pool stability? |Is that
depooling or price inversions?

A. Yeah. | -- and | tal ked about pool stability in
nore detail starting on page 3 of the testinony, going
into page 4. But it's, you know, not the only focus of
our Class | updates, but it is a part of that, that there
are features of the Class | price that contribute to
whet her nore or less mlk will pool, and to the extent
that nore pool -- nore mlk has an interest in pooling,
that's nore stable, it's nore available mlk to service
the Cass | market, and so this contributes to that in our
opinion. This proposal contributes to that.

Q And you say even in your testinony that a big part

of the cause of depooling is the |arge and sustai ned gaps

TALTY COURT REPORTERS, INC. 8116
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

between the Class IIl and IV prices, correct?

A Correct.

Q And so even in your testinony, you state that
Class | prices are just a part of creating pool stability?

A Absol ut el y.

Q And | want to follow up on that a little bit.

In terms of how that operates in California, what
is the Class | utilization in California, an estimte?

A. Somewhere -- estimated, call it 18 to 20%in any
gi ven nont h.

Q And in terns of the Class | price and the ability
of that price to inpact pooling decisions, have you done
any mat hematical studies or nunerical analyses to confirm
that the degree to which your proposal can support poo
stability?

A We don't have a specific mathematical anal ysis.

W do know that the nore noney that's paid into a pool,
t he higher the incentive to participate in that pool over
the long-term

Q But only if that noney is high enough, right, to
change a pooling decision, correct?

A Correct.

Q So even if we have nore noney added to the pool
if it is not enough noney to change a Class Ill or IV
pooling decision, it won't actually inprove pool
stability, correct?

A. Yes. But I'd like to expand on that a little bit.

| am sonewhat involved in our pooling decisions at
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CDI, and I can tell you that even if you are not going to
pool 100% of your mlk, sone mlk is pooled or not pool ed
on the basis of pennies. And so to the extent that the

bl end price is higher because there's nore noney in the

2023

pool, it will result in a higher percentage of mlk that's

pool ed, even if it's not conpletely elimnating an
incentive to depool sonme of the mlk.

Q But you haven't done any analysis to see if
Proposal 19 is sufficiently high to have that type of
i npact, have you?

A. Anal ysis? No. But | can tell you, like | said,

it -- it -- we have mlk that's not pooled on the basis of

penni es per hundredwei ght in many nonths. And so |
woul dn't want to | eave the record with the -- with the
nmessage that we didn't -- we just assuned that sonehow

these -- this proposal would lead directly to nore ml Kk

bei ng pooled. It's adding significant dollars to the pool

when you | ook at, you know, pretty, admttedly,
significant increases to the Cass | differential. That
wi Il nove the blend price enough to have additional mlKk
t hat woul d not otherw se be pooled as pooled. But it is
correct that | don't have an analysis to that effect.

Q And that inpact of the additional Class | dollars
in the pool is going to vary based on the utilization of
t he respective pools, correct?

A Correct.

Q And did you see the testinony of Jacob Schuel ke
with Crystal Creanery when he testified on the inpacts of
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the Class | price on pooling decisions?

A. | caught pieces of it online, but it -- | was not
here for it and didn't catch his whol e testinony.

Q Did you see when he ran the anal ysis of how nuch
the Class | price would have to change in order to change
pool i ng deci si ons?

A |"mnot sure | saw an exhibit. | heard him
tal ki ng about it.

Q And you recall that testinony?

A. | recall that he clained the Cass | price would
have to nove substantially higher to incentivize mlk to
all pool or to elimnate any chance of inversions.

Q And do you disagree with that testinony?

A. | don't disagree with the testinony. |If your goal
is to have 100% of m | k pool ed, we shoul d change the
pooling rules. But it's undoubted -- it's un- -- you
can't argue against the fact that nore noney in the pool
will result in a higher percentage of the mlk in that
order wanting to associate with the pool over the
long-term So | think those are two different argunents.
Do you want 100% or do you want nore? W don't have a
system that nmandates 100% |It's not a realistic goal.

But nore is -- this proposal would increase what
percentage of mlk wanted to associate with the pool.

Q But you are not sure by how nuch nore because you
haven't done the anal ysis, you have just concluded it wll
i ncrease pooling by sone anount ?

A. Correct. And that's not the sole driver of why

TALTY COURT REPORTERS, INC. 8119
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

we' re proposing Nunber 19, but it is a contributing factor
that was worth noting in ny testinony.

Q And in terns of kind of how the narketpl ace
i npacts these prices, if the market is demandi ng high
prices for Cdass | mlk, or mlk to be used for O ass |
woul dn't we be seeing that in over-order prem uns?

A. Can you repeat the first part of that -- or repeat
t he whol e question because |I'm not sure | caught the
intro.

Q So it was a little bit of a transition, so that's
fair.

But t hi nki ng about how t he market pl ace drives
prices, and if the marketplace is demanding nore m Ik for
fluid use, isn't that going to be reflected in higher
over-order premuns for that m |l k?

A Over the long-term that is correct.

Q And so, again, | posed this question to
M. Covington, why aren't we letting over-order preniuns
solve this problemthen, if it's really about the getting
mlk to Class |?

A | can't speak for the entire country, but | can
tell you in -- in our pocket of the country, it is a
conbi nati on of the regul ated price and over-order
premuns. So they both -- they both are. It's not one
excl usi ve of the other.

And so in our region we have C ass |
differentials, we have regul ated prices, and those serve

as a foundation of how we start with the mlk price, and
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then over-order premuns are on top of that. And they
drive typically, based on nore than just, you know, is
Class | demand high. It mght be regional considerations.
It mght be limtations of that plant, difficulties in
servicing that plant, balancing schedules. Al these
things get factored into that. And | think that's a
critical part of this, but it doesn't ignore the fact that
after 20 years, the underlying price warranted anot her

| ook.

Q And isn't there arisk that if the Class | price
Is set too high, that could generate nore ml|k than the
mar ket demands?

A. | think that's always sonething that needs to be
taken into account in regulated prices. W don't believe
Proposal 19 does that.

Q And when tal ki ng about encouragi ng pooling -- and
| know you brought up, if you want 100% pool i ng, you have
to address that through the regul ations that govern
pooling. But with Cass | utilization as lowas it is in
a nunber of orders, is the Class | price the best
mechani sm by which to try and create pool stability? O
even a useful nechani sn?

A. | f Proposal 19 was being done to specifically fix
pool stability, | would say it's a very inefficient way to
fix that problem Does it help contribute to nore poo
stability? | believe it does. That's why it's in ny
testinmony. |It's not the first or even primary reason that

we support Proposal 19, but it was an inportant
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consider- -- inportant enough consideration to include at
| east a reference in the testinony.

Q And in terns of over-order prem uns, | know you
had said those play an inportant role.

Does CDI or has CDI ever negotiated an over-order
premumwith a Cass | plant?

A Yes.

Q How frequently?

A. Qur typical supply agreenents range from probably
two to four years, and so as they cone up, you have got to
renegoti ate those agreenents, and they all have sone |evel
of negotiation around over-order prem uns.

Q And so just -- and nmy question was naybe a little
inprecise. So | was |ooking kind of at what percentage of
agreenents that CDI has with Class | plants contain sone
type of over-order premum and it sounds |ike all of
t henf?

A 100%
Q Thank you.
And has CDI ever passed along a fuel or -- a fuel
fee or a hauling fee, | have heard sone different

t erm nol ogy, but sonething equivalent to that, to a

Cl ass | processor plant?
A Yes.
Q And, again, percentage-w se, how frequently does

t hat happen in the sales that CDI nmakes to Class | plants?
A Nearly -- nearly 100% The only excepti on woul d

be if we operate on a tenporary spot sale, we'll just
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price that because it's a known period of tine wthout the
uncertainty of what fuel prices will do during the course
of that contract term Then we will just price it in one
nunber so we don't conplicate the discussion. But if it's
a nulti-year agreenent and you want to hedge the risk that
fuel prices could elevate beyond what is assuned at the
time of contract, we include that adjuster in the contract
| anguage.

Q And the fuel adjuster would adjust based on the
cost of fuel going up or down?

A Correct.

Q And have you -- | know you covered hauling
expresses in sonme of your testinony, correct?

A. Yeah, | did. | talked about sone of CDI's hauling
expenses differing fromone region to anot her.

Q And as part of that analysis did you deduct or
ot herwi se account for the percentage of hauling costs that
CDI typically earns back through its hauling or fuel fee?

A | believe | did not because | included the all-in
cost in both regions to show the differential of what both
regi ons woul d do, because | wasn't trying to express
the -- the total gross nunber wasn't as inportant as the
di fference between the two nunbers. So | believe |
i ncluded -- whatever | did, | included on both sides to
ensure that the gap was neasured consistently.

Q So if we're |looking at that nunber to determ ne
what is the potential out-of-pocket cost to CDI for

haul i ng or fuel costs, we would not take that nunber
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whol esal e, we would want to reduce it by whatever CDl in a
particul ar agreenent has for its hauling or fuel fee?

A. You woul d, except -- so this is on page --
predom nantly on page 7 of ny testinony. And so if you --
if you ook, for instance, in the first paragraph, | give
one range for mlk deliveries fromKern County to Los
Angel es County, and a second range from Kern County to
Tul are County, so | was denonstrating the gap. |If you are
going to adjust themto sone fuel surcharge, you woul d
have to adjust both of them which nmeans the gap woul d
remai n the sanme per hundredwei ght. But, yeah, you could
ei ther include themor you could subtract them the gap
woul d remai n the sane.

Q And so in providing this hauling data, was the
intent that USDA use that to justify your deviations from
the USDSS or is this data neant to support the adoption of
the USDSS and their separate justifications for your
changes fromthat nodel output?

A. This -- this informati on was used to support the
proposal. Now, the fact that the proposal represents a
deviation fromeither the current Cass | differentials or
fromthe nodel, spatial relationships, this data was
intended to support the final results as opposed to how we
got there.

Q So there's no way to draw a line -- for exanple,
if 1"'mlooking at this, $0.68 to $0.81 a hundredwei ght for
shi pping from Kern to Tul are.

Do you see that?
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A Yes.

Q So there's no way to draw a specific correlation
or nunber-to-nunber translation to say, okay, this was the
haul i ng cost, and that's why NWPF recommended X for the

differential in Tul are?

A That's correct. There's no -- there's no direct
l'ine.
| nstead what -- what -- the way | would | ook at
this information -- or | did look at this information, was
if I"'mlooking at -- let's say, | take the m dpoi nt of

t hese two nunbers, roughly, $0.75 for the shorter haul and
roughly $1.45 for the |onger haul, that farmer or that

m |k handler sitting in Kern County has to nmake a
decision: Do | send the mlk to Southern California and
incur the larger haul cost, or do | send it to a closer
plant in Tulare County and incur the | ower cost haul ?

W believe that the $0.40 gap in differentials
fromKern County to Southern California is an adequate --
it's an adequate incentive to continue sending the mlk to
Southern California where it's nost needed.

Q So given where Los Angeles County is today, which
| believe is $2.10 --

A Yes.

Q -- correct?

So howis -- and I"mnot trying to be facetious,
but howis mlk making it there today if what the
differential is at is much | ower than what you are

proposi ng and there are these hauling costs?
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A. Well, the reality isit's -- it's making it there
t oday through a conbination of the base price and
over-order prem uns, and that is why you will notice that
while the underlying | ower -- |owest value in our state,
we are proposing to nove it higher, the relationship from
Kern County to Southern California, or from Tul are County
to Southern California, is |argely unchanged, very m nor
tweaks. We think that there's sone inprovenent to nmake,
which is discussed later in ny testinony. But we have not
proposed a significant change in the slope fromthe
Central Valley to Southern California, because while we
believe an update to the -- to the figures is warranted,
we believe the relationship is okay.

Q And you said that over-order prem uns are hel ping
drive that mlk to LA today, correct?

A Correct.

Q Do you expect that over-order premuns will no
| onger be needed if NMPF' s proposal is adopted?

A. | -- | don't have that expectation or don't not
have that expectation. W wll have to work with our
custoners and figure that out when we get there.
Over-order prem uns are unpredictable and -- and a nonent
in time as you are working out those supply arrangenents.

Q And so the intent here is to account for what
otherwi se today is comng in over-order premumand put it
in the base mninun is that fair?

A. The intent here is to update a set of assunptions

that are nore than 20 years old. Wat inpact that wll
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have in the marketplace is not entirely knowmn. [It's

i npossi bl e to know exactly what inpact that woul d have.
We think that there's a |ot of reasons to nake these
changes. W know sone of these changes are needed in
other parts of the country, and we think it would be

i nappropriate to make themin other parts of the country
and not al so address California to maintain sonme | evel of
conpetitive bal ance.

But I -- | wouldn't go so far as to say there wll
be either no change or sone change to how t hose
relationships ook after this process. W -- we think it
needs to be updated, and we'll let the chips fall where
they may in ternms of how supplier and receiver coordinate
contracts going forward.

Q So you think the marketplace will still have a
role to playing?

A. | think the marketplace will always have a role to
play. The marketplace is not just setting a price based
on national factors. It is setting a price based on
what's the mlk available in that area and who is able to
sell it and who is able to buy it. And, yeah, those
t hi ngs change a I ot faster than the regul atory process can
possi bly respond to.

Q Thank you.

And if you could pull up Exhibit 351, please,
which is the California testinony.

And so | want to go back intinme a little bit just

to understand how this process of approaching
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2023

differentials in California has devel oped and evol ved.
So you discussed on page 1 the adoption of the
FMMO in California, correct?

A Correct.

Q And you participated in that promul gati on hearing,
correct?

A. | was not at California Dairies, Inc., so |
testified in a nmuch different way, as a representative of
the MIk Producers Council. So | would say |
predom nantly |istened but occasionally would partici pate.

Q CDI was a participant, correct?

A. CDI was a participant.

Q And when | see here at the bottomof this, it
says, "Cooperative-Exhibit 6."

Do you see that there?

A Yes.

Q Was CDI a nenber of the group of cooperatives who
were petitioning to have a California Federal MIKk
Mar keting Order put in place?

A Yes.

Q And | think a |l ot of us here got to enjoy that
proceedi ng, so the band is back together here in Indiana.

A. | dispute the word "enjoy." But, yes.

Q Noted for the record. Thank you

And in this testinony, which was put forth by
Denni s Schad of Land O Lakes, | wanted to just ask a
coupl e questions about how the approach that the

cooperatives and CDI as a nenber of that group in
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California took versus the approach you are proposing

t oday.

So if you could go to page 29, please.

And there is sone discussion on this page of the
Class | differentials. And I'll go through and naybe read

you sone testinony just to orient us, and then go through
and questions. Does that work?

A Yes.

Q So on this page, if you |l ook at the top paragraph
second sentence, it says, "Section 1000.52 lists the
Class | differentials for all counties in the United
States, including California.

"The Cooperatives recomrend that this section be
included in the California Order in Sections 1051.51 and
1051.52."

And then if | go down to the next paragraph, it
starts, "These differentials were devel oped during the
Federal Order Reform process and represent the spati al
value of mlk and its conponents across the United States.
AVS relied on the United States Dairy Sector Sinulator
Model (USDSS) to estimate rel ative geographic val ues of
m |k and place themon a national grid, which assigned
Class | location values for each county in the U S."

And then it goes on to explain that Congress
instructed that the Secretary apply Option 1A, which we
have had a little discussion about.

And then: "The Federal Register of Decenber 17,

1999, lists all counties of the United States, including
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counties of California, and the Class | differentials
associ ated with each.”

So just to orient us, even though at this point in
time California was not under the Federal Order system
there were still differentials devel oped for the state of
California, correct?

A Correct.

Q And just as today we have differentials for |daho
or other states that are not part of Federal Orders,
correct?

A Correct.

Q And based on this, and ny recollection, and | want
to know if yours is the same, the cooperatives in
California requested that the USDA adopt those
differentials that were already within the regul ations for
California and apply those to the California Federal
Order, correct?

A. Correct, with respect to Class | prices. | seem
to recall that the proposal by the cooperatives treated
bl end price calculation different, but -- but for setting
Class | prices, yes, they adopted the -- they requested
t he adoption of the current map.

Q Thank you. And -- and | appreciate the nuances
t here.

And then if you turn to page 30 on the next page.

The bottom paragraph starts with "al so addressed
in Federal Order Reform was the appropriateness of the

utilization of the m nimum $1. 60 per hundredwei ght base
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Class | price."

And we have had a | ot of discussion about whether
or not this $1.60 is a mninum is a base.

What ' s your understanding of what this $1.60 is
that is used in the USDSS?

A My understandi ng of that historical reference is
that it was used -- it was a result of a consideration
USDA made -- or cane out of the Federal Order Reform

process with and was used in sone way as a basis of how
t hey established the map at that tine.

Q And the $1.60 was added flat across every county,
correct?

A. |"ve not seen maybe it said exactly that way, but
as | have listened to this testinony and read a little bit
of the history, that that appears to be consistent.

Q Thank you.

And then if you could go to page 32, please.
And I'm | ooking at the | ast paragraph that starts
"since reform"”

A. 32. Ckay.

Q "Since reform AMS has only changed the C ass
differentials found in Section 1000.52 once as a result of
a hearing held in May 2000 [sic] for FMMOs 5, 6, and 7."

THE COURT: Read again the year -- or the nonth
and the year.

M5. VULIN:  May 2007.
BY MS. VULIN:

Q "That decision to increase the differentials
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within the marketing areas was based on testinony that the
Sout heast was experiencing an increase of demand
concurrent with a decline in mlk production. Al three
mar keting areas were described as mlk deficit.

Adj ustnents to the county differentials were based on a
transportation cost function fromthe nearest surplus
supply region to the Sout heast markets. None of the
suppl y/ demand factors referenced in the Southeast decision
are present in California."

Do you see that?

A | do.
Q And so ny question is, this testinony was from
2015.

Do you believe that the supply/demand factors have
since changed in California or do you believe the
statenment is still true?

A. | believe that it's a fundanentally different
exerci se, changing one region and | eaving the rest of the
country the sane. That's -- that's sonething they did in
t he Sout heast at one point because things had changed
enough in that region to focus on that area only. | think
t he bar was appropriately high as to when you woul d nake
such a regional change but | eave everything else in the
country consi stent.

What we're tal king about in this hearing, and what
Proposal 19 represents, is a whol esale review of the
entire map. And in that -- through that lens, | believe

you woul d take different things into consideration as to

TALTY COURT REPORTERS, INC. 8132
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

when these differentials would nove higher or |ower. |
still think it's appropriate -- as nuch as ny dairy
farmers won't like me saying this -- that the O ass |
price is higher in Florida than it is in California. They
have a different regional supply and demand. They have to
pull mlk fromfurther distances as has been testified to
in this hearing.

The di scussi on over what the map | ooks |i ke coast
to coast, however, and what the | owest points are and what
t he highest points are, is where we think there's an
appropriate review at this tine.

Q Do you believe or do you assert here that there is
di sorderly marketing in California due to the O ass |
prices?

A No.

Q And so the change of Class | prices in California
is primarily pronpted because ot her regions are changi ng
and California needs to be changed in order to maintain
the appropriate relationship with those regi ons?

A. Yes. W believe there are sonme adjustnents to the
counties as | talked about. But in terns of the
predom nant purpose of the change, it was -- it was, as
you stated, a need to nmke adjustnents in other parts of
the country, a need for a | ot of reasons as described in
the testinony, to nmake sure we feathered that out across
the country, even if we weren't supplying the Southeast or
a particular region that was short of mlKk.

Q We're doing a good job with our buzz words of
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feat hering and aligning.

A. Yeah. [It's the word of the day.

Q And so woul d -- based on your recollection of the
California proceeding, did any of the cooperatives propose
adj ustnents to the USDSS generated prices that ultimtely
becane the Cass | differentials in California?

A. No. At that tinme, again, because it -- we would
be | ooking at just the region of California, we did not
| ook at that.

And, again, | referenced it earlier, but to
reiterate, the ultinmate Federal Order provisions that
becane Order 51 were not the sane as what the
cooperatives' proposal was. So the cooperatives' proposal
was supportive of the Class | differential map in
determning Cass | obligations of handlers, but they
didn't, admttedly -- and I wasn't in the room but from
the outside, clearly didn't take a close | ook at the
i npact it would have on blend prices and -- and the
handl ers that are supplying those plants and their poo
draws because that wasn't part of their proposal, that
then was incorporated into the proposal, you know, in the
recomrended and ultimately Final Decision.

But this testinony, which would have been given
under the assunption that the proposal includes a
consi stent blend price across the country, not adjusted by
Class | differentials, would have driven -- in other
wor ds, the co-ops mght have taken a different approach if

t hey knew they were going to have a blend price that was
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al so adjusted by Cass | differentials, but they didn't.
And so here we are four or five years later. W now know
the rules that we operate under. W have been in there
for four or five years, and we think that there's a
warrant to make sone adjustnents to sone of the counties
and how they interact.

Q And you woul d agree with ne that USDA didn't of
their own volition take a | ook at the differentials and
decide that there needed to be adjustnents, correct?

A Correct.

Q But now you are advocating that USDA take a
di fferent approach, take the USDSS nodel and nake
adjustnents to that or changes to that based on | ocal
know edge, correct?

A Correct.

Q And you can set that aside now Thank you.

A. | correct ny previous statenment. Sonebody enjoyed
t he heari ng.

Q So we have tal ked about sone of the price
adjustnents. And | have the map in front of ne, and I'm
sure, as with M. Covington, you have all of these
counties commtted to nenory, but | find it helpful to
have. | know that a | ot of your testinony focuses on how
do we get mlk fromkind of the Central Valley m |k shed
to the major cities, primarily LA and San Franci sco,
possi bly also San Diego; is that right?

A Yes.

Q And | understand that part of what drives the
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hi gher differentials in the cities and the deviations from
the USDSS is traffic and the inpact that has on the
ability to nove mlk; is that right?

A Yes.

Q And so when | am | ooking at the deviations from
the USDSS -- and if you want to have Exhi bit 350 handy as
well. And MG has taken the differentials proposed by
NVPF and added these difference in percent change col unms.
| found those hel pful to, one, avoid having to do nmath on
the fly and al so for conpari son.

And so |'m | ooking at Los Angeles County and the
adjustnent fromthe USDSS. And it's 33 --

THE COURT: Let nme stop you there.

M5. VULIN:  Yes.

THE COURT: | think this would be a good place for
us to indicate -- | know you haven't had a chance yet to
correct the heading, but this would be a good pl ace for
each of us to mark how you will adjust the heading to show
that this is not a National MIk Producers Federation
exhi bit.

M5. VULIN: | believe we handed out corrected
ones, but perhaps we haven't gotten one to Your Honor yet.
Apol ogi es.

THE COURT: No worries.

Oh, how beautiful, we don't have to wite on it.

Ckay. So | would like the witness to read to ne
what you're |ooking at, with regard to Exhibit 350, would

you read across the top each section. And because we now
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know that this is Exhibit 350, | would Iike you to fill in
the blank, if you have a blank at the top.

THE WTNESS: Mne is different fromyours, so
woul d need to read yours.

THE COURT: Let's give the witness the updated
one. Do you have an extra copy? He doesn't have to take
the record copy.

M5. VULIN. My | approach?

THE COURT: You nay.

M5. VULIN. [I'll take the old one.

THE COURT:  Yes.

All right. Now, do you see, M. Vandenheuvel,
that there's a fill-in-the-blank in the headi ng?

THE W TNESS: Yes.

THE COURT: Wbuld you wite into your copy, 350,
because that's what we designated this exhibit.

THE WTNESS: Yes, it's been witten.

THE COURT: Ckay. Sonebody's taking better care
of you than they are of ne.

Al right. So I have 350. Please read into the
record the way this headi ng reads now

THE WTNESS: |t says, "Exhibit 350, MG 34,

NVPF Final Class | Differentials, June 2023, California,
Corrected Header."

THE COURT: Good. And then to the left of the
headi ng, still on the sane |line as the headi ng, what words
do you see?

THE WTNESS:. "Prepared by MG "
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THE COURT: And to the right of the heading that
you read into the record, what do you see?

THE WTNESS: "Exhibit MG 34."

THE COURT: Al right. Good.

Now, you may conti nue.

M5. VULIN.  Thank you, Your Honor.

BY MS. VULIN:
Q So if you could go to Row 177, please.

And here you can see we have extracted the
California counties, which is why it starts at Row 159.

But in thinking about the inpact that traffic has and the
justification of deviating fromthe USDSS based on that, |
see a 33% change in the price for Los Angeles, from 2. 25,
as the nodel average, $2.25, to $3, correct?

A Yes.

Q But when | | ook at, for exanple, Fresno in
Row 168, there was an al nost identical percentage change
there of 32% from $1.90 fromthe nodel to $2.50.

And so in thinking about the respective traffic in
those areas, and | don't live there, but | watch Saturday
Ni ght Live, so | have heard a little bit about the traffic
in Los Angeles, it's sone of the worst in the country, |
woul d t hi nk.

And so how was that principle applied across the
counties when we're seeing sonething very simlar with two
very different regions?

A. Vll, when | talked earlier in nmy direct

exam nati on about the approach we took, the bottom-- and
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$2.50 woul d be the bottomin California, it would be the
trough, the valley of the slope -- was established not
based on the USDSS, but based on conpetitive

consi derations that | tal ked about, which may have been
driven by USDSS in other parts of the country. And then
we built up fromthat valley. And while mlk in Fresno
does not typically get transported to Los Angel es or even
the Bay Area, mlk in Kern or Tulare County does.

And so we then | ooked at, you know, what would we
do to build that slope into Southern California. And
frankly, we could have put together a justification to
have a nmuch | arger than $0.50 slope fromthe Central
Valley to Southern California, but that's the slope we
have today. W believe that mlk is noving where it needs
to nove. And so we -- even though -- even though it
didn't increase LA nore than the $0.50 that we had
i ncreased Fresno, we decided that that was an appropriate
sl ope.

So that was the thought process. W obviously
didn't look at it through the lens that you are presenting
her e.

Q And just to be clear, when | equated the
simlarity of the change, it was by the percentage change,
not the ultimte dollar.

A Correct.

Q So they were different dollar changes.

So then -- but nmy understanding was that Los

Angel es was an anchor city. So | thought the Los Angel es
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price cane first, and then everything el se woul d have been
built fromthat.

A It did cone first. But that didn't nean that the
nunbers associated with LA County were set and never
noved. We -- the anchor cities established basically the
first run of, okay, each region, go to do your regiona
wor k, here's the anchor cities, we're going to put sone
nunbers associated with those anchor cities, and then
we're going to cone back and neet. And hopefully because
of the use of anchor cities, we have got sonme -- you know,
sone cohesi on between the regions.

Then, throughout the process, we continued to

eval uate what this map should | ook |ike, and so
adj ustnents were made, whether it was an anchor city or
not. So while LA was initially identified, LA ultimately
ended up in a -- at a different differenti al
recomendation than initially assuned.

Q What was the original differential recomrendation
for LA when you established the anchor cities?

A. | -- 1 don't recall, but if |I had to guess, it was
probably somewhere close to the USDSS nunber of $2.25.
But I -- | don't have that reference avail able. But that
woul d have been the nost likely. Mst likely $2.25 or
sonewhere plus or mnus sonmewhere close to that.

Q When the anchor cities were established, was there
an intent that those close very trackly -- let nme start
t hat agai n.

When the anchor cities were established, was there
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an intent that those track very closely to the USDSS
average results?

A. There was a recognition that this definitely was
going to be a marathon, not a sprint. So at that point,
they set it very close to the USDSS nunber, so that the
regions could begin their work. Utimtely, in the
refining sessions and the process of coming up with a full
coast-to-coast proposal, lots of considerations cane in,
whi ch | have already tal ked about. But in that nonment in
tinme, it was, we aren't going to debate what this nunber
should ultimately be, let's start wth sonething. And it
probably was exactly the USDSS nunber because that was a
reference price at that nunber -- you know, run one of the
USDSS, and then we'll refine as we go forward.

Q And | see that when | ook at Exhibit 323, which

|1 sts the anchor cities.

A. Ckay.

Q | see sone of the ones listed at the top which are
maybe the nore east coast or central. You do have sone
that are set right at the USDSS anount.

A Yes.

Q For exanple, Charleston, Wst Virginia, |ooks |ike
Nashvi |l e, Tennessee.

But then as we go down, the four anchor cities in
your region, Phoenix and Yuma in Arizona, and Los Angel es
and San Francisco in California, have nore significant
devi ations from $0. 60 to $0.80, correct?

A. Correct.
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Q And you are saying the reason for those changes
was that sonme of the other counties in California had to
be pushed up, and therefore those counties got pushed up
in order to maintain the slope relationship between then?

A Correct.

Q And what forced the other counties, |ike Fresno,
to be pushed up that started this iterative change?

A. Regi onal conpetitiveness, pool stability, and
mai ntai ni ng a robust incentive for handlers and farns to
serve as avail able supply for the Cass | narket, and
l[imtations or cost drivers created by region specific
factors. So all of the things | testified to, that are
kind of broken down later. | would say probably regiona
conpetitiveness was an overriding thene that we tal ked
about in the West, and in California in particul ar.

Q And when you said "they" set it, referring to the
anchor city USDSS -- let nme start that again.

When we were tal king about how the original anchor
city prices were set, | believe you said "they" set it at
t he USDSS pri ces.

Who is "they"?

A Yeah, | shoul d have been nore clear. So the group
that -- that was neeting in that initial neeting. And
actually I -- I"'mnot sure if this was the order in which
they were selected. It was an exercise for nuch of the

neeti ng of where does this region and that regi on cone
together that | was less famliar with, but canme up with

these list of cities, and then the group would assign a
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value. And | believe the default value was the University
of Wsconsin nodel run.

Q And you were part of that group?

A. | was part of that group. Yes.

Q And it is interesting to |look at this selection of
cities, right, because | ooking at San Francisco or LA, you
under stand how those can be real drivers. But | couldn't
figure out why Yuma, why we would | ook at Yuma al ongsi de
LA or San Francisco given that based on ny qui ck Googl e,
Yuma has | ess than 100, 000 peopl e, and obviously San
Franci sco and LA have mllions of people.

A. | believe Yuma sits on or very near the border of
Arizona and California, and so it was seen as a -- as a
border region that has mlk, has -- has plant capacity.
It's -- it's -- it's a-- it's a consideration in mlk
pricing in Federal M|k Marketing Orders, and conveniently
sat between two regions that were going to have to go back
and do sone regional work. So that's why it was sel ected,
so that the work the Arizona fol ks conducted and the work
the California group conducted would ultimately be
targeting a consistent target point on that border.

Q Ckay. And you had di scussed earlier the
rel ati onship between California and other regions of the
country, and you pulled up the map that Dr. N chol son had
shared denonstrating that there's kind of two distinct
regions in a nore major sense, right, the west and the
east .

Is that right?
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A Yes.
Q And | believe you said that they're largely
separate and i ndependent of each ot her.
s that right, in terns of their ml|k sheds and
processi ng?
A. Wth regard to mlk, yeah, mlk flows, | think
there's -- when you are tal king about feed, | nean, we had

a wtness fromJ.D. Heiskell talking about grain stuffs
nmovi ng fromone region to the other. But mlk, too nuch
water to nove that kind of distance.

Q And when we're tal king about the regionality of
it, you are tal king both about the raw m | k supply.

But what about this fluid mlk finished product?
|s that also a very regional product?

A Yes. Typically very regional, particularly in
the, you know, traditional bottled mlk business with a
limted shelf life.

Q And probably the regions are nore expansive or
br oader when you're tal king about conponents or cheese or
ot her products then you are fluid mlk, correct?

A Absol ut el y.

Q And so you said in your testinony that the Upper
M dwest m | k sheds, |ike Wsconsin, Mnnesota, and South

Dakota, had their prices change as part of this process,

and that the Central Valley of California needed to change

to be conparable to those.

But if they are totally separate m |k sheds that

aren't conpetitors, why would they need to have conparabl e
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prices?

A. In the Class | space you could certainly argue
that they are nutually exclusive regions. The fact that
this drives pool revenue and ultimte blend price
calcul ations of farners, those farners are absolutely
conpeting with farnmers in regions all over the country,
whether it's for feed supplies or -- | can tell you it's
been an interesting dynam c watching the state of South
Dakota and the state of Kansas put a representative in a
booth at the Tulare County ag show trying to solicit our
farnms away from California and bring themto their region.
You are conpeting at a farmlevel with where -- where is
there other options to mlk cows.

And so because this all, ultimately, results in a
pool that determ nes blend price values for the farnms, we
t hought it was appropriate that we not endorse a proposa
that would put our farns at a conpetitive di sadvant age
because pool price -- pool revenues were enhanced in one
area and not enhanced in our region.

Q And then kind of |ooking at this gl oba
conparison, if you could |look at Exhibit 350 and 344,
whi ch are the two tables. One we had talked to
M. Covington about that showed the percent changes to the
Fl ori da USDSS prices, and then | have here the California
one. And | set themside by side, and it's a very stark
conparison to ne, |looking at the exclusively single-digit,
very | ow percentage changes fromthe USDSS in Florida, and

then the nmuch nore significant higher deviations in
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Cali forni a.

And if we're trying to approach the differentials
in sonme kind of systematic or consistent way, how do we
reconcile the severity of the differences in these
approaches?

A Vell, I'lIl start with if we had $6. 90
differentials in California, | probably wouldn't have
strayed fromthe nodel too far, but that's not what we
ended up with. W ended up with significantly | ower.

W -- we -- we believe that there's justification
for the nunbers that we have set at the -- kind of the
bottom of our valley for conpetitive reasons. W actually
think we were probably conservative in how we built the
slope up to the LA and out to the Bay Area urban centers.
The fact that that results in a double-digit change is
partially a function of we're starting with a | owner
nunber, and partially a difference of opinion on howto
interpret the USDSS nunbers, that we think that there's
warrant in -- there's value in evaluating it as a separate
pool as opposed to one national map, and as | tal ked about
in nmy direct exam nation.

So | don't think you can conpare what we're doing
in -- what we're proposing to do in Florida under
Proposal 19 with what we are proposing to do in
California. | think you' ve got two different situations.
| think as nmuch as our farnmers would like it, we're not
proposing a $6 or $7 differential in California because,

for all the reasons that are tal ked about in this hearing,

r TALTY COURT REPORTERS, INC. 8146
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

there is a difference in that part of the country. But we

don't think it's unreasonable to ask for a neani ngf ul
adjustnent to the California differentials, even if the
USDSS di d not reconmmend those changes.

M5. VULIN: And, Your Honor, | have one nore set
of questions, but I'"mat a good stop if a break is in
or der.

THE COURT: A break is in order. And |
congratulate the two of you. You're just covering a |ot
of inportant ground, and you are doing it very
beautifully. Thank you.

So we go off record at 2:11. Please be back and
ready to go at 2:25.

(Whereupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 2:26.

Ms. Vulin.

M5. VULIN. Thank you, Your Honor. Ashley Wulin
with the M1k Innovation G oup.

Now | had Exhibit 300 put on your desk.

| believe we need a copy for Your Honor, or do you

have --
THE COURT: | have ny own.
And this is a good tinme to express ny gratitude

for the yardsticks. These are substantial. 1've never

had such a good yardstick. |'mgoing to need soneone from
AMS who as a notor vehicle to transport the yardsticks as

if they were record exhibits. And | have one, and | have
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a W tness one, and --
M5. VULIN. I'mglad I'"'ma yard and a half away
fromyou all.
THE COURT: Al right. I'msorry. Wat nunber?
M5. VULIN.  Exhibit 300.
THE COURT: Ready.
M5. VULIN. Thank you.
BY Ms. VULIN:

Q And, M. Vandenheuvel, I'm-- | want to ask to see
if you can solve a little nystery for us.

So Colum Oin this Exhibit 300 says "Proposed
Class |I," and Colum S says "New Proposal ."
Do you see that?

A Yes.

Q And | believe this was the May 2023 NMPF price
differential Excel. And I'mtrying to figure out what the
di f ferences between O and S.

Do you know t hat?

A No.

Q And we have al so been trying to figure out who the
author of this Exhibit 300 is that was submtted to USDA

Was that you by chance?

A No.

Q Do you -- have you seen a docunment simlar to this
that was utilized as part of the process of devel oping
Proposal 197

A In general, | have seen spreadsheets with col ums

that ook like this, but not in this exact fornat.
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Q So you are not sure who may have been the owner or
aut hor of this docunent?

A Correct.

Q And then there's also a Colum R there that says
"“Average Monthly Pounds 2022 (ml)."

Do you see that?

A Yes.

Q Do you have any idea what that colum is
i ndi cati ng?

A | will assume that's the anmount of -- well, no, |
don't know because |I -- it could be anpunt of mlk
produced or processed in that county. Previous

spreadsheets | have seen have not had such a colum on it.

Q So it would just be a guess?

A Yes.

Q So the nystery shall continue. You can set that
asi de.

So | have just a couple questions about G ade A
versus B mlk, in particular in California.

So did you hear any of the questions yesterday of
M. Erba or M. Sins regarding the costs of G ade A
farm ng?

A Yes.

Q And are you aware of there being any difference in
how California allows election of being a Gade B farm
versus A?

A | think your question asked about a difference,

and |'mnot sure | caught what difference you are | ooking
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for. Can you repeat the question?

Q Sure. So I'll put it to -- are you famliar with
t he Food and Agricultural Code in California,
Section 33452, which defines or provides for farnms to nmake
an annual election to not be a G ade A farn? Are you
famliar with that?

A. I"'mfamliar with the concept, maybe not the exact

ver bi age of the reqgulation. But, yes, the concept.

Q Can you tell me what you know about that concept,
pl ease?
A. The concept is by sone period prior to January 1st

of any given year, you can designate yourself as a
manuf acturing mlk dairy as opposed to a nmarket m |k or
Grade A dairy, and that decision is |l ocked in for

12 months from-- or for that cal endar year, January 1
t hr ough Decenber 31.

Q And those terms, marketing -- manufacturing mlk
and market mlk, it's ny understanding that the
manufacturing mlk is the G ade B and the market m Kk,
because it can be used for fluid mlk, is Gade A, is that
right?

A That's ny understanding as well.

Q And why would a -- this is -- sorry. Strike that.

In California, this is a unique option just to
farnms |l ocated in California?

A. | believe that's the case, yes.

Q And why would a farmin California want to el ect

to be a Gade B or a manufacturing mlk farmfor a year?
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A. In today's environnent, the purpose would be, if
you can find a buyer that will buy your m |k year round,
and you can contract with that buyer at a price that is
acceptable to you, it allows you to escape funding the
California quota programthat only applies to G ade A or
mar ket m | k.

Q And | have sonme famliarity with the California
guota program but can you just give us a short
description of what that is, please?

A. California' s quota programhas a |l ong and storied

2023

history, but inits current form it is a -- a paper asset

hel d by dairynmen that entitles themto a certain return on

each pound of quota, which is tied to a pound of solids
nonfat that they produce. The funds to fund that paynent
to quota holders used to cone out of the California state
pool. Wth the creation of a California Federal Order,

t hey are now funded by an assessnent each nonth on al
Grade A mlk produced and processed in the state, thereby
providing an incentive for soneone to not produce G ade A
mlk if that was an avail abl e opti on because they woul d
not have to fund that pot of noney that's distributed to
qgquot a hol ders.

Q And this option to switch back and forth with the
annual el ection, that would nmean a farmthat wanted the
option to return as a Gade A farmwould nmaintain the
fixed aspects of their operation, right, the facilities
and things like that, they would need to nmaintain that

Grade A status if they wanted to el ect back in the
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foll om ng year?

A. They would at |east keep it in a condition that
they could -- they could restore to that standard by the
time they signed up the next year.

Q So when we're | ooking at the percentage of
California farnmers who may be Grade B at any point in
time, there is a notivation to do that that's unique to
California and not necessarily driven by the FMMO3s; is
that right?

A Correct.

Q And are you aware of any cheese processors in
California who require suppliers to be G ade A?

A. | believe a mpjority, you m ght even say a vast
maj ority, of cheese manufacturers require their supply to
be G ade A

Q And are you aware of any cheese manufacturers or
processors in California who actively solicit Gade B
mlk?

A In 2023, | do not. There has been cases in the
past when even a | arge cheese nmanufacturer would have a
program offering that opportunity to its suppliers. |
don't believe that's still the case in 2023.

Q Thank you.

M5. VULIN. Nothing further, Your Honor.
Thank you for your tine.
THE W TNESS: You're wel cone.
CROSS- EXAM NATI ON
BY MR M LTNER:
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Q Good afternoon, M. Vandenheuvel
A Good afternoon, M. Mltner.
Q Ryan M Itner representing Select MIKk Producers.

| wanted to start with getting a little nore
detail or clarification fromyou on one particular part of
your testinony, and it is on page 3 of your witten
statenent, Exhi bit 345.

And you're conparing California's Central Valley
and the Upper M dwest regions, and one sentence in
particul ar caught nmy attention. You state, "The gap" --
after you describe the Proposal 19 differentials in those
two regions -- "The gap is wder than exists today, but
CDI supports Proposal 19 and believes it represents a
reasonabl e relationship in Cass | differentials between
t hese two regions.”

| wondered what the inportance of that
relationship is to CDI as you were putting together this
price surface?

A. Well, I -- 1 talked in the previous couple of
par agraphs about why | think there are sone functional
simlarities between the Central Valley of California and
the major mlk sheds of the Upper Mdwest. And | also
noted that in our current Class | differential map they

are pretty close. And so at |least at the tinme of

establishing that map, they established -- "they" being
USDA -- established a differential for those various
counties that was pretty close. If you | ook at what the

USDSS nodel generated in its nost current run, they are
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not very cl ose.

And so for CDI, as we evaluated what we think is
an appropriate set of differentials by county, we thought
that there was justification to closer align, not exactly
align, but at |east closer align, within reason, the
bottom of our trough or slope or whatever word you want to
use, in California, with the bottom of the slope or trough
in the Upper M dwest.

And so that was -- that paragraph is they're
recogni zing that while they may not be equal in the
proposal, they are close enough and they are nuch cl oser
t han t he USDSS nodel put out as a recommendation, and so
we were supportive of that.

Q What specifically about the characteristics of
those two regions nmakes them-- nakes it appropriate to
align themnore closely than the USDSS nodel suggests?

A. Well, we look at -- we | ooked at this as both
regions could be fairly described as the supply portion of
t he suppl y/demand rel ati onship as opposed to the demand
side. It's -- it's nore likely that those two regions are
going to be on the bottom of the slope as opposed to the
top, Mam or cities in the Southeast, for instance, that
have been tal ked about in pre- -- by previous w tnesses.

And so what led us to that belief is they are both
areas that have strong and concentrated m |k production
assets. They both have very limted Cass | utilization.
| know that California, if all the mlk was pool ed, we

m ght be closer to a 10 or 12% Class | utilization, but if
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you |l ook at the Central Valley in isolation and not

i ncluding the Southern California region, the Bay Area
that are very different fromthe Central Valley, there's
very little in-area Class | utilization in the Central
Val l ey of California.

So we thought that they had sone simlar features
like that. | talked earlier about sone of the conpetition
t hat exists between farns in California and farns in the
Upper M dwest, going so far as trying to recruit farnms to
t hose other regions, you know, better econom cs, closer
access to feed, all those -- all those things that are --
that are tal ked about when you are trying to convince a

farner to | eave the state of California.

So that -- for those reasons, collectively, we
t hought there was a justification that those -- the bottom
of those troughs -- the bottom of those slopes should be

simlarly situated.

Q You said in your answer that if you | ook at the
Central Valley in isolation wthout taking into
consi deration demand in Los Angel es.

Was that part of the approach that your particular
wor ki ng group | ooked at, was to say, let's | ook at
production isolated fromthe Cass | denmands pulling from
t hose regi ons?

A. | -- | think it was part of the consideration.

You know, California is a huge state, and so one m ght

say, well, you know, you have got Class I, it's just a
little further south fromthe Central Valley. Wll, in
TALTY COURT REPORTERS, INC. 8155
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other parts of the country that m ght be two states away
in mles, but it happens to be in the sane state, but it
is really not the sanme region. There's not only mles in
bet ween, there's a nountain range in between, with limted
arteries for traffic to go between those two regions.

And so we did definitely | ook at the Central
Val l ey as the supply region and the bottom of the sl ope
whereas the urban centers of the coast, whether that's
Southern California or the Bay Area, were -- were, you
know, different regions, which I tal ked about in the
testinony as kind of three distinct regions.

Q And | apologize. | had to step out of the rooma
little bit for part of your first set of questioning. But
was there -- are you really viewing the whole map as not a
single national surface, but a collection of regional
surfaces in your analysis?

A. | think USDSS nodel attenpts to create sone
regional distinctions, but is still ultimately a nationa
map. M reason for bringing up the map from
Dr. Stephenson and Dr. Nicholson's report was to show t hat
it really is not one big pool where mlk all flows to a
common area of deficit. The West is a bit of an island.
M|k doesn't flow over the Rockies on any kind of regular
occurrence, for very legitinmte reasons.

And so | was pointing that out to say that changes
or variations that we would recommend to the nodel won't
necessarily inpact the mlk flows or economcs in the

ot her part of the country. Not sure | would agree that we
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| ooked at this with a |ot of different regions, but we
certainly, in the West, |ooked at this and said, we think
there's -- there's other considerations outside of the
nodel , regional conpetitiveness being a big one, and we

t hi nk we can nake sone adjustnments to reflect that, and we
don't think that will conprom se what's happening on the
eastern part of the country.

Q | wanted to ask you al so about a base
differential .

As your working group was beginning to | ook at
county-by-county val ues and the USDSS nodel, did you
assune that there was a base Class | differential from
which to start?

A. Qur initial work of our first draft would have
been largely influenced by the USDSS, which as testinony
earlier has reveal ed, had enbedded in it a $1.60 base
differential. W at that point took a | ot of other
consi derations into account.

So I'd say after that initial establishnent, then
we really didn't spend a |lot of tinme focusing on a base
differential and rather focused on sone of the other
consi derations we tal ked about, nost notably regional
conpetitiveness.

Q Now, are you famliar with USDA s discussion in
t he order reformdecisions which breaks out three

conponents of that $1.60 base differential?

A | generally am aware of that, yes.
Q Do you believe that those three elenents are still
TALTY COURT REPORTERS, INC. 8157

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

relevant to the determnation of a Class | differential?

A. | believe they are relevant to include in the
di scussion and to recogni ze the cost that exists when it
comes to the three buckets that were discussed in that
Federal Order Reform decision. Were | would stop short
is that that should define exclusively the bottom of any
regional slope. W think there's -- there's other
factors, such as the ones in ny testinony.

Q When you say that it should stop short of defining
the bottom of a regional slope, are you suggesting that
the bottom of a regional slope could be | ower than those
t hree buckets?

A. W don't have any proposal -- or we don't have any
counties in Proposal 19 that are |lower than $2.20, so
that's what we support as the lowest. W don't call it a
base differential, and it wasn't constructed as such. But
we' re not proposing any nunber that is tied to those
cal cul ati ons.

As | recall, Dr. Erba's calculations did not add
up to exactly $2.20 when he was tal ki ng about sonme of the
pi eces that add up to that, you know, those three buckets.
So we just -- we took a fundanentally different | ook.

But | understand that the nodel had to put a val ue
and -- in order for it to calculate, and that started --
that served as an initial discussion point, but fromthere
we took a lot of real life considerations into account.

Q So | believe Dr. Erba testified that the G ade A

mai nt enance costs were $1.40 sonething. And | believe he
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also testified that while he hadn't quantified it, that
bal ancing costs and the cost to attract mlk to O ass |
pl ants exceeded $0.74, which in conbination, if you take
his testinony, would get you to $2.20.

Now, if we take Dr. Erba's $1.40-ish for G ade A
and M. Covington's testinony about the cost of bal ancing
that they incur at SM, we're over $2.50, and we haven't
even started to tal k about the cost to attract mlk to the
market. And | don't think National MIlk or its nenbers
have put on any other nunbers to help us quantify what
t hat base is.

Do you have -- CDI have an opi nion on what those
t hree buckets add up to?

A No.

Q And so when you say you took a different approach
or a different ook at this, you also deviated fromthe
USDSS nodel by | ooking at conpetitive factors and the
|i ke, correct?

A Correct.

Q So | guess I'mtrying to help synthesize all of
this into a nethodology to help justify the specific
nunbers that are in there? Because if you deviate from
t he base and you deviate fromthe nodel, then all we're
left with is what the colored pencil crew did, right?

A. Wel |, previous testinony said a couple of things,
as | recall, and | will admt that | haven't heard every
m nute of the testinony. But Dr. Nicholson |I believe

tal ked about the fact that to run their nodel they had to
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put a nunber in, a base value. Oherw se, the dua
pricing spatial analysis, whatever his term nol ogy was,
woul d have created a -- would have generated a county at
zero or a base county at zero. So they put a nunber in
t here.

Testinmony by Dr. Erba and sone testinony by

M. Covington was ai ned at supporting why it shouldn't be

zero, it should be sone nunber higher than zero.

To support using the USDSS as a nodel, what |

testified as to was that in the western United States, we

don't think the nodel results represent an appropriate

2023

adjustnent to the Cass | differential map for the reasons

referenced in ny testinony. And so for those reasons, we

made adj ustnents. W expl ained those adjustnents. W

didn't just put themin a grid and say, here they are, we

would i ke USDA to take them W put sone thought around

t hem and why there should be considerations beyond the

nodel . The nodel is a good tool, but it's not the only
consideration. And so that's -- that's the process by
whi ch we did.

And, you know, our hope is that there's enough in
the record to explain why USDA shoul d use the USDSS as an

i nfl uencing factor in updating the differential map, but

t hat al so, when | ooking at a coast-to-coast adjustnent,

there are sone pretty -- sone other pretty inportant
factors that should be taken into account that all roll up
into Proposal 19.
Q Dr. Vitaliano's statenent on Proposal 19 referred
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to a base Class | differential of $2.20, quote, as
enbedded in the NVWPF proposal, close quote.
Do you agree with his characterization of $2.20 as
a base Cass | differential?
A | would agree that $2.20 is the lowest C ass |
differential in the proposal. And if that's what's
nmeant -- | can't read beyond the words and what was
i ntended to be described as a base differential, but it is
absolutely the lowest differential in Proposal 19.
Q Wul d you characterize it as a base differential ?
A | would characterize it as the |lowest differential
in Proposal 19.
Q So is that a yes or a no, Rob?
THE COURT: He doesn't have to answer that yes or
no.
MR MLTNER. Well, | asked a yes or no question,
Your Honor.
THE WTNESS: | will -- 1 will give closer to a
yes and no per haps.
California, the differentials that | was nost
involved with, | did not set those -- or recommend them
| didn't set them They are part of a broad proposal that
National MI1k's Board of Directors included on a unani nous
basis into our proposal, but | did not recommend those,
along with other parties in the West and in California,
wth a2.20 in mnd. | recommended themfor all the
reasons laid out in ny testinony.

But the reality is the | owest county is 2.20.
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Whet her you call that the |lowest county in the
differential schedule or you call it a base differenti al
is semantics in ny mnd. But it did not influence why,
and that's why it's not included in ny testinony, because
it did not influence why California established our slope
and our bottomof the slope in the way we did. W used
ot her factors.

MR. M LTNER  Thank you.

And, Your Honor, | would respectfully suggest that
the termbase differential has a very specific neaning
within the context of the regulations as USDA stated them
and that's why it's inportant, in ny opinion, for us to
eval uate how these differentials were built because --
preci sely because of the way USDA has used that termin
its previous decisions, and | don't believe it's just
semanti cs.

But | appreciate your Honor's opinion and wll
respect it.

THE COURT: It is just that this witness didn't
| ook at his evaluation that way. The fact that that my
be an overriding concern, | grant you.

MR. M LTNER  Thank you.

BY VR M LTNER:

Q So, M. Vandenheuvel, | want to | ook at just --
hopefully just a couple of counties here. And | don't
know t hat you necessarily need to get out your ruler and
exhibit, but you can if you wsh. [|'mlooking at Kings
County, California.
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THE COURT: On what exhibit?

MR MLTNER | think they are all about the sane,
but I1"m |l ooking -- the one on ny screen is M G 30.

Is that the one you have got there? It would be
t he | onger spreadsheet you just put papers on top of.

THE WTNESS: Are you only |looking at California?

MR MLTNER | am

THE WTNESS: Okay. Then MG 34 has all the
California counties.

THE COURT: Oh, okay. Good. The little one.

MR MLTNER. So Kings County, California --

THE COURT: Hold on. Hold on. Hold on. So --

THE W TNESS:  350.

THE COURT: Thank you very nuch.

Al right. W're all |ooking at Exhibit 350.

Now you may proceed.

MR. M LTNER  Thank you.
BY MR M LTNER:

Q Ckay. So the USDSS has an average differential of

$2, correct?
Yes.

And the current differential is $1.60, correct?

> O >

Yes. Correct.

Q VWhi ch, however we call that, $1.60 is the | owest
point on the current map, correct?

A Yes.

Q Nati onal M Ik proposes $2.50, correct?

A Correct.
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Q And so the nodel increases the differential $0.40.
National M1k increases it $0.90.

And so without going down this discussion about
base zones or whatever, what -- how do you justify the
$0. 50 difference between what the nodel shows and what you
have asked for?

A. Well, at the risk of sounding |ike a broken
record, the itens in the testinony with regional
conpetitiveness as a predom nant factor to take into
account why we -- why CDI supports a higher differenti al
i n Kings County than what the nodel recommended. And
under st andi ng the nodel doesn't recommend the C ass |
differential, but it recomrends a spatial value of sone

definition.

Q It has an output, right?
A Yes.
Q In looking at -- well, have you | ooked at USDA s

order reform decisions on the establishnment of C ass |
differential s?

A Not -- not in a |level of detail.

Q Are you aware as to whether USDA refers to
regi onal conpetitiveness as a factor in setting the

differentials that we have currently?

A | am not awar e.

Q |s there a way in which your working group or
National MIlk as a whole quantified -- if it's possible to
gquantify -- regional conpetitiveness?

A. Beyond what | have put in this testinony, | don't
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bel i eve we have anot her exhibit defining regional
conpetitiveness.

Q Regi onal conpetitiveness is nore than sinply the
di stance between two points on a map; would you agree with
t hat ?

A | would agree with that, yes.

Q Because, for instance, the distance from
Bakersfield to City of Industry, which is in Los Angeles
County and there are mlk plants there, is about
130 mles, right?

A. Sounds right.

Q And the proposed sl ope between those two points
between a m |k production zone and a Cass | denmand area
is $0.50, correct? Bakersfield to LA?

A Currently?

Q As proposed?

A As proposed is $0. 40.

Q $0.40. Ckay.

So that's $0.40 over 130 niles, but then
Sacramento to San Francisco, which is about 90 m | es,
right?

A Sounds ri ght.

Q That's a $0.50 sl ope as proposed, correct?
Sacramento to -- is that Marin County? San Franci sco?

A $0.40. $2.90 and $2.50. M testinony said $0. 40,
so you had nme second guessi ng.

Q Well, |I'msecond guessing nyself now too.

But -- so if they are both $0.40, one is 150 mles
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and one is 90 mles, it is nore than a function of
di stance, correct?

A It is nore than a function of distance. One of
the things that's going on in Kern County is there are no
raw m |l k processing facilities in Kern County, and so all
that mlk needs to travel a great distance, not 130 m | es,
but it needs to travel north to Tulare County currently to
be processed. And so the incentive to incentivize Kern
County mlk to go into Southern California doesn't need to
be as aggressive as an incentive for Sacramento mlk to go
into the Bay Area because that Kern County mlk is going

to incur a significant cost. That dairy was built there,

and that mlk -- or the mlk shed was build w thout a
| ocal hone for mlk. So they -- they -- their secondary
option -- it's not just the primary option, it is what's

their secondary option that's inportant to consi der when
you are | ooking at what does the incentive need to be to
draw that mlk into a region.

Q Now, the USDSS includes in its nodel the |locations

of both distributing plants and manufacturing plants,

correct?
A | believe so, yes.
Q So wouldn't -- wouldn't that secondary plant

option already be enconpassed in the nodel ?

A | think it probably would. And if you | ook at,
let's say, Kern County and what the nodel says, the Kern
County average price of the UWanalysis, if I'"'mreading it
right, is $2.15 and LA County is $2.25. So | think it has
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recogni zed -- | think they have underval ued how difficult
that drive is fromKern County to LA, because | think you
need nore than a -- we believe, CDI believes, you need
nore than a $0.10 or $0.15 difference. But that gap is
probably smal |l er because of the supply plant |ocations as
you referenced just now.

Q Sois it -- is it your understanding or your
belief that the nodel underval ues the secondary marketing
option and that's why you needed to adjust fromit, or is
it the difficulty of noving the mlk to the primry
mar ket ?

A. In this particular case, it was the difficulty
nmoving the mlk to the primary narket that | believe the
nodel is challenged to capture. And | reference sone of
those factors, a single highway -- or interstate hi ghway
that goes into Southern California with lots of traffic
and geography to deal with.

Q So the last -- | think the |ast set of questions
have are about a paragraph on page 7 of your statenent,
and it's the paragraph right in the mddle where you are
tal ki ng about this Tulare County to Los Angel es County
delivery. And so | want to wal k through nmy understandi ng
of what you are outlining here.

So if we have a farmin Tulare County, and they
were going to deliver mlk to Los Angel es County, that
cost of delivery -- the cost of delivery is between $1.68
and $1. 88.

That's what you' ve stated, correct?
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A. That was our experience |ast year.

Q Okay. So can we just call it $1.80 so we can work
wi th round nunbers for right now?

A. Sounds good.

Q G eat.

Now, the average cost incurred by CDI for noving
that mlk fromthat sane farmto the manufacturing plant
is 44 to $0.54 per hundredwei ght.

That's what you testified to, | just read it,
correct?

A Yes.
Q Ckay. Can we call that $0.50 to play with round

nunber s?
A Sur e.
Q kay. So it costs an extra $1.30 to nove mlk

from Tulare County to Los Angel es County as opposed to its
secondary market, correct?

A Correct.

Q And so the offset for nmaking that additional hau
is going to be nade up by the Class | differential, right?

A To the farnmer the offset is the difference in the
blend price, but it is the sanme difference.

Q Wll, no, it is different and we'll -- | wanted to
t ease that out.

But at least as to the value of the mlk itself as

classified, it's the Class | differential that is the
di fference there, correct?

A. Ckay. I'Il kind of let the Iine of questions go
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forward, but, yeah -- to the farner, or even to the mlKk
handler, the Class | differential is -- is not directly
inmpacting us. It is that inpact on the blend price that

i npacts us, because when we sell mlk as a cooperative, or
as a farmer, either one, to a Cass | handler in Southern
California, we're paid the blend price, we're not paid the
Class | price.

But -- so with that caveat then, the -- it -- the
incentive is the higher blend price, which is captured by
the higher Cass | differential.

Q Ckay. So let's go -- | agree with everything you
just said, and we're going down two paths, | think, to get
to a simlar point.

A Ckay.

Q If your -- if that farmis delivering to that
manufacturing plant, is that mlk pooled for CD today?

A. It may or may not be pooled, but the -- it nmay or
may not be pool ed.

Q If that mlk is pooled, is the return to the
farnmer -- the farner is indifferent as to which plant he
delivers to, correct?

A In the case of a cooperative, things get a little
bit mxed up. But, in general, if a farmer is delivering
to a plant in Southern California or delivering to a
pool ed plant in Tulare County, their pay price is
different by $0.50 currently and under the proposal.

Q Their pay price is different?

A. Pay price is different.
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Q Ckay. Explain that.

A. The blend price in LA County is $0.50 higher than
the blend price in Tulare County, and you are paid based
on where your mlk is delivered to, not where your farmis
from

Q But the purpose of the order itself is to nmake the
farmer indifferent as to whether the mlk is delivered to
a Cass | plant or a manufacturing plant to avoid
conpetition for the highest market; isn't that correct?

A |"mnot sure | agree that it -- that the order is
to make the farnmer or handler indifferent, because region
and county |l ocation of the receiving plant matters. But
wthin-- if all the -- if all the facilities -- if the
Class | bottling plant and the manufacturing plant were in
the sanme county, then | could agree that the farner would
be indifferent because the blend price would be exactly
the sanme if both plants were pooled. But in this case,
there's a regional difference.

Q Ckay. And what is the difference today to CDI for
this delivery you describe?

A Today, the difference is the -- if you assune that
t he manufacturing plant -- that that mlk is pool ed, the
draw, the pool draw, or the ultinmate bl ended val ue of the
mlk in Southern California, would be $0.50 higher than
what that blend price would be in Tulare County.

Q But you are now deducting a $1.30 fromthat return
for the haul, correct?

A Correct.
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Q Soit's $0.80 -- the net return to the co-op or
t he producer is $0.80 higher today delivering to the

manuf acturing plant; is that correct?

A. In this exanple, yes.
Q kay.
A There's a logic behind this if -- unless -- |

don't want to junp on any other questions.

Q Go.
A. So one of the things you want to do is avoid
uni nt ended consequences. | tal ked about Kern County,

which is south of Tulare County. That is a first | ogical
supply of mlk outside of Southern California. So you
figure Southern California demand, first pounds then are
going to be Southern California local mlk. That nakes
sense. The next available mlk is Kern County, and you
can see that we have proposed a $0.40 gap between Kern
County and Sout hern California, or LA County, to partially
of fset that increnmental haul that's higher going to
Southern California than comng up to the Central Valley
or comng up to Tulare to the nearest manufacturing plant.
What you want to avoid doing is creating a
differential for Tulare County, a county to the north of
Kern County, that would actually incentivize mlk from
further out to go down to Southern California, which would
then nmean the Kern County mlk would have to go to a
manuf acturer and the drivers could high five on the I-5
com ng past each other. So you don't want to create

uni nt ended consequences.
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So what this proposal, | think, correctly does, is
it establishes the Kern County differential and the slope
bet ween Kern County and Southern California at one |evel,
and then doesn't make it too generous if you do have to go
pull mlk fromthe next level. |If we get to a point where
Kern County mlk is not sufficient to supply the needs in
Southern California, and we need to start pulling mlKk
from Tul are County, we're going to have to bridge that gap
with over-order premuns. And | think those can happen
faster than hol di ng anot her hearing and adjusting things
on a regul atory standpoi nt.

So it's intentional that the Tulare County math
does not get closer than what you have laid out here.
That's to recogni ze that there needs to be sone nodest
i ncentive, but over-order premuns are going to need to
bri dge the gap above that, if we get to the point where
Tulare County is a primary supply for Southern California.

Q s Tulare County a primary supply for Southern
California today?

A No.

Q VWhat is the primary supply for Southern California
t oday?

A. Kern County and Southern California.

Q So Kern County is the primary supply for Sout hern
California -- is a primary supply for Southern California?

A Kern County, not Tul are County.

Q Tul are County, thank you

A Kern County.

TALTY COURT REPORTERS, INC. 8172

taltys.com - 408.244.1900

Cct ober 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 11,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. So for the exanple you are laying out in
t hi s paragraph, what is the net return to the producer
under Proposal 19 delivering to Tulare County versus Los
Angel es County?

A | can only give you an inconplete answer because

the net return is going to depend on over-order prem unms

that their co-op is able to secure or if they're a direct

ship relationship that they woul d secure.

Froma regul atory standpoint, if you' re just

2023

| ooking at the blended mlk prices, their net return would

be negative. But there are other factors that would

have -- if Tulare County becane a supplying county for

Southern California, on a |large basis, they would -- that

woul d need to be -- there -- that bridge would need to
be -- or that gap would need to be bridged through sone
sort of over-order prem um because, as proposed, the
regulation -- regulated price would not fully offset the

addi ti onal cost of haul nor do we think at CD that the

regul atory price should cover the full cost of haul -- or

the full increnental cost of haul.

Q Where you -- you acknow edge that it would be
negative, would it be nore or |less negative than it is
t oday?

A. It would be the sane as today. Today there is a

$0.50 gap between the Southern California and Tul are

County differentials, and that is the sanme gap that exists

today -- or that exists in Proposal Nunber 19.

Q And so after all the changes, the net return to
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2023

your nenbers is the sane, right?

A. For a county that's not the surplus supply
currently for Southern California, it is a secondary
market. Kern County is the predom nant supply for
Southern California, and we did increase that slope
slightly by $0.10. So we inproved the return on Kern
County, which is the primary supply; Tulare County, we
opted not to nmake a steeper slope than exists today.

| remenber, as | testified earlier, we really
| ooked the opposite way. We | ooked at where do we think
t he bottom should be, that $2.50 differential, in Tul are,
Fresno, Madera, Merced Counties, that Central Valley, and
then built up to LA And admttedly, we could have
probably justified a | arger slope into Southern
California, but we think that the current gap between the
Central Valley and Southern California is resulting in
orderly marketing of mlk into Southern California and,
therefore, opted to recommend that the slope largely stay
t he sane.

Q And you suggest that the gap there could be
bridged with over-order prem uns, but we have heard
testinmony fromother w tnesses that over-order prem uns
are not the solution to getting mlk noved where it wants
to be or where it should be.

How are we supposed to reconcile those two
positions, between those who think the free market in
over-order premuns are the better approach to reconcile

t hese economc difficulties and those that say it nust be
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the regul ated price?

A. Well, like a lot of things, the reconciliation
probably lies sonewhere in the mddle. Over-order
prem uns are not the exclusive answer. They are not as
reliable as a reqgulated price, which is announced every
nmonth and very transparent. There's concerns about
transparency of over-order prem unms when it conmes to
buyers, and | think M. Covington tal ked about that at
I ength this norning.

But, ultimately, over-order prem uns are what the
mar ket pl ace will use to allocate mlk in real tine, not
due to hearings that take place infrequently and take up a
ot of time. Not criticizing them but they just can't
act as fast as the market needs to act.

And so if adjustnents need to be nade, adjustnents
will be made to make sure milk ultimately finds the right
pl ace, but that doesn't nean an adjustnent to the
regul ated price isn't in order after 20 years since the
| ast refresh.

Q | believe that -- I'mtrying to find it so | don't
m squote. But | think M. Sinms suggested that people who
t hi nk over-order prem uns can solve the problemare
ignorant or naive. And | certainly don't believe that you
are, nor do | believe that | am

Do you di sagree with his characterization?

THE COURT: | object to that. W listened to
M. Sins for a long tine.

MR MLTNER He wote it down, Your Honor.
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THE COURT: It's part of the solution or it's not.
These other things are part of the solution or they are
not. You have done a good job. His |last answer was epic.
That was your exit point.

MR MLTNER | disagree, and |I'll respect your
ruling. Thank you.

THE COURT: Thank you. And | note your exception.

THE WTNESS: Before M. MIltner steps down.
think the one thought that was bouncing in ny head that |
think is inportant to get in the record is that
M. Covington and I, and even M. Sins and |, cone at this
fromslightly different perspectives.

California is predomnantly a manufacturing state,
and so when it cones to over-order premuns, it's a very
different situation when you do have 80% 85% al nost 90%
of your market that you can default to a manufacturing
plant. And when you are California Dairies, Inc., and you
have | arge plants, you can probably have a different
di scussion with those bottlers for over-order prem uns
because you are able to take that m |k back to your own
plant if you can't cone to terns that are acceptable.

M. Covington and M. Sins, |ooking at the
Sout heast, are in a scenario where they have to sell to a
Class | plant or they don't have another option. That is
a very different situation when it cones to negotiating
over-order prem uns, and probably puts a hi gher sense of
urgency on a regulated price that gives the transparency

t hat those buyers need.
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So | think there's -- there's nuance to this
di scussi on of over-order premuns, and -- and | think both
M. Covington and M. Sins and nyself, can all be correct
even if we're comng at this froma different perspective.
CROSS- EXAM NATI ON
BY MS. VULIN:
Q Ashley Vulin with the MI Kk Innovation G oup.
I"mfollowng up on a separate topic from
over-order premuns. W had discussed the plants that
were either added or renoved fromthe USDSS as part of
NVPF's work with Dr. Stephenson and Dr. Nichol son,
correct?

A Yes.

Q And | believe you just testified that there are no
processing facilities currently in Kern; is that right?

A That's correct.

Q But it was ny understanding that CDI is in the
process of building a facility in Kern County; is that
right?

A That's correct.

Q What kind of facility is that?

A A Cass | UHT/ESL facility.

Q And did either you or anyone at NWVPF have
Dr. N cholson or Dr. Stephenson add that plant to their
nodel ?

A We did not. The decision at that tine, and this

goes back -- and the timng woul d have been cl ose to
announcing the hearing as -- or the building of that
TALTY COURT REPORTERS, INC. 8177
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pl ant, we nmade the decision that plants should be

recomended for inclusion only if they are al ready on

their way to being constructed and are i nm nent to occur.

Basing it on announcenents woul d be premature to include
in a nodel. You don't have details about what the

t hroughput would be. In this case, we have yet to pour

2023

the first concrete, so it would have been prenature a year

and a half ago or whenever we were having that

conversation to include a plant that at that tine had been

just an announcenent.

Q And as we sit here today, what is the current
status of the construction of that Kern plant owned by
CDI ?

A. It has begun, but no concrete has been poured.
It's -- it's -- it's in sone of the ground preparation
portion of the construction.

Q And would it be fair as we consider the county
differentials in NMPF' s Proposal 19 to consider the fact
that there very likely will be a CDI fluid Cass | plant
comng online in Kern County in the near ternf

A It wouldn't be inappropriate to | ook at that.
| -- | hope this hearing results in a decision before

we're producing mlk in that plant, but let's call it a

race. And the thing to keep in mnd with that plant is in

its phase currently under construction, it would process

less than a mllion pounds of mlk per day, and CD al one

has nmenber m | k production of approximately 6 mllion

pounds of mlk per day in Kern County. So it would be a
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smal |l portion of that Kern County mlk that is processed

in that facility.

So it would be -- the inmpact on the overall
di scussi on we have had today, mlk would still need to
flow to Southern California, the excess would still need

to flowto Tulare County. None of that changes. And |I'm
only looking at the California bal- -- or the CD bal ance.
O her handl ers al so have Kern County m |k that woul d be
uni npacted by the building of a CDI facility.
M5. VULIN.  Thank you.
THE COURT: O her cross?
| invite the Agricultural Mrketing Service to ask
guestions of this w tness.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.

Q Thanks for returning to the stand.

A. |'d say anytinme, but it's not -- |'mnot being
genui ne.

Q | wouldn't either.

Your testinony is just on California. WII there
be another witness to tal k about other parts of the
western area?

A. Yes. | believe Brent Butcher from United Dairynen
of Arizona will provide testinony; Mnte Schilter from
Nort hwest Dairy Associ ation, or Darigold; Johnny Hiranoto

fromDairy Farnmers of Anerica, all with a focus on the
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Western U. S
Q Ckay. G eat.

| want to talk a little bit about the regional
conpetitiveness, one of the factors you said that went
into what you all ultimately proposed. And what | heard
fromthat conversation over, kind of many |ines of
guestioning, was you | ooked at the Cass | surface not
just as the Class | price that handlers pay for C ass |
m |k, but also as a producer price surface and how t hey
are paid. And when | hear regional conpetitiveness in
what you tal ked about in that, that was a bigger factor in
t hat di scussi on.

Wuld that be a correct interpretation of what we
have heard this afternoon?

A. Yeah. And hopefully | -- ny attenpt to capture
t hat was regional conpetitiveness at the farmlevel. |'m
aware that a bottler in Los Angeles is not conpeting with
a bottler in Chicago. But at the farmlevel, this all
flows to a blend price. And so it absolutely -- | was
| ooking at it predom nantly through the | ens of, you know,
what is going into this pool calculation each nonth for a
farmer, farnmer pay price.

Q And is this a particularly inportant issue in
California given that LA is announced at one of the higher
zone areas? And so, you know, your uniformprice, it's
al ways -- nost often, right, you are backing off that
price to what your producers get.

A. It would have been nice if the target city was
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Visalia or Tulare instead of LA, but --
Q Ni ce since 2020.

A. Yes. But, no, | -- 1| still -- whether you
announce -- whether the price is announced at the bottom
of the slope or the top of the slope is -- is -- does not

change our concerns. Wat would be concerning is if
everywhere outside the Western U.S. had differentials of
$2.75 or higher and because the nodel ignores the fact
that the Western U.S. is just its own island, so to speak,
wi th these novenents, that we woul d have smaller pools
because our bottlers would be paying, you know, nore than
$1, $1.50 less than that into the pool.

You know, | get the nodel, but convincing our
producers that a bottler in Mam should pay $7 a
hundr edwei ght on top of the Class | nover and our bottlers
in the -- one of the nost regul ated, high cost portions of
the country should only have to pay $1.60 or $1.70 per
hundr edwei ght over the nover is a tough argunent to sell.
But we understand supply/demand dynam cs are different.

So we accept a gap. W object to that gap
wi deni ng.

Q And back in the California hearing, often it was
conparing California to the Upper Mdwest, as you did in
your testinony, right, to say they are very simlar.

So that's where you are tal king about, at | east
the bottom of the slope or the bottomof the trough in
those two areas as you have proposed them woul d be

simlar?
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A. Yeah. M reference to Mam was certainly not an
endorsenent that the two areas are the sane. It was
taking the extrenmes, the |l ow on our side and the high on
t he Sout heast. But our conparison here, as you note, is
trying to conpare regions of likes -- like functions in
the bottom of the sl ope.

Q Ckay. And | wanted to talk a bit about poo
stability. Wwen | -- | read through this couple of
par agraphs, | sunmarize this, and please tell nme if this
IS incorrect.

s the first factor is a wllingness to supply
Cass | and, thus, have that ml|k be pool ed?

A Yes.

Q The second would be nore stability at the producer
| evel through uniform producer prices.

A Yes.

Q Did that go into -- so in the Central Valley right
now there are two zones. And as you have proposed them
it would all be at $2.50.

A Wth the exception of Kern County.

Q Ri ght.

A But, vyes.

Q Yes. So is that, when you tal k about nore uni- --
| mean, |'mjust curious, did that play a bigger role in
that particular area, to nove that fromtw zones to one
zone? O how cone you decided to do that piece?

A. The reason for doing that is twofold. One is,

there's really nothing magi c about the |ine between Mdera
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and Merced County that fundanentally changes where the
mlk is going. |It's still largely a manufacturing region,
heavy -- you know, strong mlk flows, and nost of the mlKk
is going to manufactured class plants. So what's the
reason for having a difference in the differential?

But by noving that northern part of the valley to
even, to one $0.10 down, it also created a little nore
slope up to the Bay Area. It wasn't just we have to
i ncrease the Bay Area, we also took a -- we steepened the
sl ope by leveling out the Central Valley. So kind of had
t hat dual benefit of that change.

Q Ckay. Ckay. You nentioned on page 5 about a

bal anci ng plant that closed, | think sonewhere in Southern
Cal i forni a.

A Yes.

Q Was that then -- is it correct that that plant

t hen wasn't included in the nodel, you renoved it?

A. That was not included in the nodel, yes. That was
CDl's powder manufacturing facility in Artesia, California
closed in 2019. WMaking powder is tough enough in the
Valley, trying to make it in Southern California was even
nor e chal | engi ng.

But what we learned in the closure of that is
trying to bal ance Southern California bottlers' demand --
and ot her manufacturers in Southern California -- their
demand is nore difficult when you don't have that
bal anci ng asset to bounce off of.

Q Speaki ng of plants in the survey, you said you
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all -- and this is for the Western area, generally -- you
nmenti oned you added a plant in Washi ngton, the Pasco
pl ant .

A Correct.

Q And so then you -- but you didn't add your new --
wel |, at that tinme, to-be-announced plant that's going in
Kern. Wre there any other plant changes you nade t hat
you renenber in any other portions of the Wstern area?
That m ght be a question | can ask soneone el se.

A. | -- 1 don't believe so. The only exception m ght
be there -- there's a cheese plant -- or there was a
cheese plant in Southern California called Farndal e
Creanery, and they shut down the cheese plant, but they
mai ntain the plant running other products, so they only
shut down part of their plant. Didn't handle a | ot of
mlk, but it's possible that we m ght have renoved t hat
and |'mnot renenbering. That's the only other plant
that's coming to mnd that was -- that was cl osed that
m ght have been included. But because it still has sone
| evel of operations, it's also possible we left it in
t here.

Q Ckay.

M5. TAYLOR: Al right. You answered ny questions
t hrough ot her people. That's it from AMS.
THE WTNESS: Al right. Thanks.
REDI RECT EXAM NATI ON
BY M5. HANCOCK:

Q | apologize. That went a little faster than I was
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expecting, so | didn't have ny papers ready.

Thank you, M. Vandenheuvel, for your tine again.
Just a coupl e questions.

You | ooked at Exhibit 351 with Ms. Vulin, and that
was the testinony from Dennis Schad at the Fresno
promnul gati on heari ng.

Do you renenber tal king with her about that?

A Yes.

Q This wasn't a conpany you ever worked for, was it,
Land O Lakes?

A No.

Q And did you have any -- any role in hel ping
M. Schad prepare his testinony for that hearing?

A No.

Q Did you work for a cooperative when that hearing
t ook pl ace?

A No.

Q And you understood that that hearing was a
pronul gati on hearing where California was noving froma
state order systemto a Federal Order systenf

A Correct.

Q And did you believe that it was the tine and the
pl ace to | ook at whether differentials across the country
shoul d be updat ed?

A. No, nor would that have been within the scope of
t he heari ng.

M5. HANCOCK: Your Honor, | think that's all the

guestions that | have. W would nove for Exhibits -- nove
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for the adm ssion of Exhibits 345, 346, 347, and 348.

And for the record, we have no objection to the
exhibits that Ms. VWulin offered.

THE COURT: Music to ny ears.

Ms. Wulin, please cone to the podium but |'1]
first deal with these 345, 346, 347, and 348.

| s there any objection to the adm ssion into
evi dence of Exhibit 3457

There is none. Exhibit 345 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 345 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of 3467

There is none. Exhibit 346 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 346 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 347?

There is none. Exhibit 347 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 347 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 348?

There is none. Exhibit 348 is admtted into

evi dence.

TALTY COURT REPORTERS, INC.
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(Thereafter, Exhibit Nunber 348 was received

i nto evidence.)
THE COURT: Ms. WVulin.

M5. VULIN:. Thank you, Your Honor. W would nove

to admt Exhibits 349, 350, and 351, pl ease.

THE COURT: Exhibit 349 is the California nap.
there any objection to that being admtted into evidence?

There i s none. Exhibit 349 is admtted into

evidence. And that is an MG exhibit.

(Thereafter, Exhibit Nunmber 349 was received

i nto evidence.)

I's

THE COURT: Wth regard to Exhibit 350, you should

have the header that includes the words "Corrected
Header," to be certain that this is a MG exhibit,

what | | ove about what they have been doing is that the

| ast page includes the source for every line. Please do

the math yourself if you would |ike.

|s there any objection to the adm ssion into
evi dence of this Exhibit 350, also, Exhibit MG34 with

corrected header?

There is none. Exhibit 350 is admtted into

evi dence.

(Thereafter, Exhibit Nunber 350 was received

i nto evidence.)
THE COURT: And is there any objection to

adm ssion into evidence of Exhibit 351, which was

Exhibit 70 in the Federal MIk Marketing Orders for the

State of California back in 20157
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There is none. Exhibit 351 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 351 was received

i nto evidence.)

M5. VULIN. Thank you, Your Honor. And | think
there are still record copies at the witness stand that
we'll want to make sure are returned.

THE COURT: Al right. Let's -- you sit there for
a mnute because you get to keep the ones that aren't the
record copy. So I'll ask that Agricultural Marketing
Service cone coll ect whatever you | oaned the w tness, and
he can wal k away wth everything el se.

THE WTNESS: Anything with a yellow sticker

THE COURT: M. Vandenheuvel, thank you so nuch,

Now, woul d our next wi tness -- although we wll
probably take a break -- would our next w tness be
M. Hoeger?

M5. HANCOCK: Yes, Your Honor.

THE COURT: | think M. Hoeger will be happy to

get his work done. Should we take ten m nutes?
Al right. Please be back and ready to go at
3:50. That's 3:50. W go off record at 3: 38.
(Wher eupon, a break was taken.)
THE COURT: We're back on record at 3:51.
|"d like the witness in the witness chair to state
and spell his nane.
THE WTNESS: Chris, CGHR-1-S, Hoeger
HOEGER

TALTY COURT REPORTERS, INC. 8188
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: M. Hoeger, | have a docunent in front
of me. 1'd like to get it marked with an exhibit nunber.
It is Exhibit NMWF-40, and | showthis to be 352. [|I'm

mar ki ng that exhibit as 352.
(Thereafter, Exhibit Nunmber 352 was marked
for identification.)
THE COURT: And do you have a copy of it in front

of you?
THE WTNESS: | do.
THE COURT: And is yours marked with "352"7?
THE WTNESS: | just did.

THE COURT: Excellent. Al right. Good.
| know you have testified before because
remenber you. You remain sworn.
THE W TNESS: Thank you.
CHRI S HOEGER
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q M . Hoeger, good afternoon. Did you prepare
Exhibit 352 in support of your testinony today?
A Yes, | did.
Q Ckay. Would you proceed with your testinony,
pl ease?
A Certainly.
My name is Chris Hoeger. This testinony is

presented in support of Proposal 19: Updating the d ass |
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Differentials throughout the United States (U. S.) as
proposed by National MIk Producers Federation, herein
referred as NWPF. This testinony is presented on behalf
of Prairie Farnms Dairy, Inc. (Prairie Farns), a dairy
mar keti ng cooperative owned by 668 dairy farners.

My career in the dairy industry covers over 22
years, working in various roles fromsales representative

to several executive/ managenent |level roles. | currently

2023

hold the title of Vice President of Procurenment and Menber

Services. | have served on several dairy-rel ated
commttees wwth many different dairy industry
organi zations. | have participated on the National Mk
Federal Order Task Force over the |ast couple of years,
and | have served on the NMPF Econom c Policy Commttee
for the | ast decade.

Prairie Farns is a Capper-Vol stead cooperative.
As of June 30th, 2023, Prairie Farns' nenbership is 668
conventional dairy farnms located in Illinois, Indiana,

| owa, Kentucky, M chigan, Chio, Mnnesota, M ssouri, and

Wsconsin. Prairie Farns is the second largest fluid mlk

bottler in the US wth bottling plants primarily | ocated

in the Mdwest. W operate through wholly owned
subsi di aries and/or joint ventures for a total of 30 pool
di stributing plants |ocated throughout the Mdwest, from
t he Canadi an border to the Mexican border. W also
operate over 20 other manufacturing facilities, producing
primarily Cass Il products, such as ice cream cultured

dairy products, and sone cheese.
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Prairie Farns purchases approximately 20 to 30% of
its rawmlk fromother entities and under various
arrangenents. Prairie Farns has pool distributing plants
in Federal M|k Market Orders (FMMOs) 5, 7, 30, 32, 33,
and 126. The majority of our plants and mlk supply are
| ocated in FMVOD 32.

M | k production has continued to nove farther and
farther away fromthe popul ation centers in the past 20
years. Gowh in the West and Northwest area of the Upper
M dwest (UMW has continued this trend. W continue to
see the creation of "dairy deserts" in Illinois and the
Eastern half of lowa. | refer to "dairy deserts" as areas
that were once strong or had significant dairy farm
nunbers but now have m nimal farm nunbers (less than three
farms per county) or no dairy production in the area.

Prairie Farns over the years has becone nore
dependent on supplenental mlk supplies to serve the
St. Louis, Mssouri market, as well as other |arge
popul ati on centers in Southern Illinois and in M ssouri.

This is evident by reviewing USDA s statistical data,

whi ch shows m | k production has decreased in Illinois from
1,173, 396, 523 pounds of mlk in 2002 to 797, 454, 865 pounds
of mlk in 2022, a 32% decrease. |lowa shows a sim|lar

trend with m |k production dropping from 3,170, 628, 596
pounds in 2002 to 2,938, 460, 431 pounds in 2022, a nearly
8% decr ease.

lowa has lost mlk processing capacity inits

eastern half due to several plant closures during the past
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20 years. For exanple, Swiss Valley Farns cl osed a
cultured plant in Cedar Rapids, lowa, in 2008. Also, the
Kal ona Cheese plant, which produced barrel cheddar cheese
in Kalona, lowa, was closed in 2014. dosing these two
facilities along with other plant closures resulted in

| oss of markets. The unfortunate result was that
producers were required to ship their mlk further to
reach other markets, thereby incurring additional hauling
costs.

Furthernore, Prairie Farns closed its Peori a,
I1Tinois, fluid bottling plant in 2020. The mlk
processed by this plant was traditionally supplied from
two main supply points, the Southern Illinois and M ssour
mlk shed and fromthe Northern Illinois and Eastern | owa
mlk shed. MIk shipped from Northeast lowa to the
| ocati ons nmentioned above woul d travel approximately 190
mles to the Peoria facility because we ship mlk from
Central Illinois to fluid bottling facilities supplying
the St. Louis nmetro nmarket, as well as other southern
popul ati on centers.

The continued deterioration of the mlk supply in
Central Illinois and in Southeast |owa over the past two
decades and the continued closure of plants now prevents
stair-stepping mlk to the south. W use the term
"stair-stepping” as a way to nove mlk efficiently in
smal l er steps rather than using long hauls to reach the
farthest destination.

For exanple, to get mlk to Kosci usko,
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M ssissippi, mlk is noved from Southern Illinois to

Kosci usko. To service the Southern Illinois plants, mlk
is noved fromCentral Illinois to replace the local mlk
that went to Mssissippi. |In practice, we nove mlk from
Nort heast Iowa, Northern Illinois, and Sout hwest W sconsin
to the Central Illinois plant, thus creating a series of

small er steps to nove mlk fromthe stronger mlk areas to
where it is needed in the south.

| nstead of being able to stair-step mlk, Prairie
Farnms nmust now nove m |k from Northeast lowa to plants
that are just outside the St. Louis netro nmarket at a
di stance of just over 300 mles. This mlk supply
traditionally provi ded seasonal support during the fall
nmont hs, but with mlk produced in South Central Illinois
and in Mssouri being pulled to plants in FMMO 5 and 7
year-round, it has becone necessary for m |k produced in
Northern Illinois and Northeast lowa to provi de support
not just occasionally but year-round.

We have also pulled mlk from Northwest Iowa to
supply plants in Northeast Iowa as we continue to shift
mlk around to neet the demands of the fluid bottling
plants in Central and Southern Illinois and Centra
M ssouri. This is verified by Table 1 that shows the
change in mlk production for the 28 southeastern counties
in lowa fromJanuary 2002 and January 2023.

THE COURT: May | stop you for two spellings,

M . Hoeger.
THE W TNESS:  Sur e.
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THE COURT: You m ght guess the first one, it
starts out K-O-S-C I -- that one.

THE WTNESS: GC-I-U S-K-O  Kosci usko.

THE COURT: Yes. And that's a place in
M ssi ssi ppi .

THE W TNESS: Correct.

THE COURT: And then the other one is nore
famliar to you all, but to ne it has an unusual spelling.
What is it, Kalona?

THE W TNESS: Kal ona, yes. [t's K-A-L-O-NA

THE COURT: Thank you.

And in what state is that?

THE W TNESS: Kal ona, | owa.

THE COURT: Thank you.

You nmay proceed.

THE WTNESS: | included on the chart, which can

go up on the...

So as -- | won't go through all the individual.
"1l drop to -- I'Il try to do this on -- as the chart
shows, and I'll just go to the bottom which will show
the -- and I can read it -- in 2002, in those counties

indicated on the table, there were 375 farns, which
produced 42,347,131 pounds. Again, this was just for the
nmont h of January as | have used for a conparison. In
January of 2023, there are 96 farnms, 26,217,536 pounds.
The simlar analysis of the 51 counties in North
Central -- North and Central Illinois shows the continued

deterioration of the mlk supply that has forced increased
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reliance on nore distant mlk supplies.

As indicated on Table 2 -- and, again, it is the
51 counties that | referenced, and they are all listed
there -- I'Il go to the total at the bottom-- 237 farns
produced 13,911,781 farns in 2002 January.

THE COURT: So that's 781 pounds?

THE WTNESS: Correct, pounds of mlk

THE COURT: Al right. 1In 2002.

THE WTNESS: And then in January of 2023, there
were -- there are now 48 farns for 3,860, 422.

THE COURT: Pounds.

THE W TNESS: Pounds. Sorry. Correct.

Anot her case for increasing the Price Surface
Differentials - Disparity for dairy producers.

The three Sout heastern FMM>s (i.e., FMMX>s 5, 6,
and 7) have continued to need year-round support for
suppl enmental mlk. Another case for needing to update the
Class | differentials is the disparity of what dairy
producers receive in different parts of the country.

For exanple, Prairie Farnms supports its southern

and sout heastern plants with m |k produced in Central and
Southern Illinois and in Southeastern Mssouri. This mlKk
travel s an average of 326 mles to our Kosciusko,
M ssi ssippi, plant. Also, Prairie Farns ships mlk from
Central and Southern Illinois to Menphis, Tennessee, and
to Sonerset, Kentucky, on a year-round basis. This mlk
travel s an average of 257 mles and 338 m| es,

respectively.
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The Cass | differentials for both Menphis and
Sonerset are $0.90 per hundredwei ght higher than the
Class | differentials where the m |k supply originated.
However, m |k shi pped about 300 mles from Northeast |owa
to Central Illinois only picks up $0.25 per hundredwei ght
inthe Class | differential value. Said another way, for
mlk traveling south to M ssissippi, the current
differential difference of $0.90 per hundredwei ght whereas
mlk comng fromNortheast lowa to Carlinville, Illinois,
travel s about the sane distance but only receives $0. 25
per hundr edwei ght.

Such disparity wll cause (or has caused) dairy
producers to question eventually whether they want to
service the Cass | market. Updating O ass |
differentials according to the NVMPF proposal fairly
conpensat es producers for sone of the additional freight
costs incurred.

The NMPF proposed Class | differentials have
di fferences of $1.50 per hundredwei ght at Kosci usko,

M ssi ssi ppi; $1.05 per hundredwei ght at Menphi s,

Tennessee; and $1.15 per hundredwei ght at Somerset,

Kent ucky, when conpared to the Class | differentials at

| ocations in Southern Illinois (Table 3). W feel the
NMPF proposal would provide fair conmpensation to nove mlk
to these deficit markets.

M1k costs for either shipping route is about the

sanme whether hauling mlk fromCentral Illinois to the
southern markets or Northeast lowa to Central Illinois;
TALTY COURT REPORTERS, INC. 8196
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the distance and terrain are about the sane. Based on the
extra freight that Prairie Farns pays its haulers to nove
mlk to those narkets, we estinmate it costs $1 per
hundr edwei ght to travel 100 mles.

Tabl e 3 shows the chart of the differences between

what | just described in sonme of ny earlier testinony. As

an exanple in the testinony, we have Cinton -- |I'll take
Cinton lllinois in the mddle of the table, of Table 3,
fromdinton, Illinois, to Holland, Indiana, is 162 m|les.

Current price surface difference is $0.30, and we feel at
162 mles the proposed difference between those two
counties are adequate.

Cinton, Illinois, to Sonerset, Kentucky, is
360 mles. Currently it is $0.90. And it adds -- we are
going to go to $1.15.

Li vingston, Illinois, to Carlinville, Illinois, is
152 miles, and that's going to go from $0.20 to $0.50.

And that's -- that will help with that -- the haul of that
m | K.

The packaged fluid m |k needs of the Chicago
nmetropolitan area is served by several plants [ocated in
the Upper Mdwest and in the Mdeast. The nenbers of
NVPF's Class | price surface conmttee wanted to ensure
that there was a price continuity for all the plants that
serve the Chicago nmarket. Also, we wanted to nmake sure no
pl ant had a conpetitive advantage or a conpetitive
di sadvant age when serving this | arge popul ati on center.

Prairie Farms operates several Cass | plants that
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serve this market. In the last 18 nmonths, this market

| ost a plant |ocated in Chenmung, Illinois, that was a
maj or supplier of fluid mlk. The plant closure in the
summer of 2022 forced increased reliance on other plants
to supply the market.

As shown in Table 4, the NWMPF proposal assigned
Class | differentials to those plants serving the Chicago
mar ket to make sure that no plant had a conpetitive
advant age or di sadvantage relative to other plants serving
this large popul ation center and to incentivize the
nmovenent of mlk to the nore deficiently supplied areas.

Slide that down on the screen.

So, again, as in Table 4, it shows the various
plants, as we tried to keep the sane plants with the sane
m |l eage, with the sanme current price surface, correlation,
and do the sane for the new proposed price surface.

The Upper M dwest price surface was revi ewed by
the NVMPF's Class | differential subconmmttee. Discussions
centered around finding the right Cass | price surface
map to ensure a reliable mlk supply as well as an
equi tabl e distribution of pool revenues. The subcommttee
concl uded that too nuch of a "slope" between M nnesota and
W sconsin woul d create a trenendous incentive to nove mlk
out of Mnnesota, mlk that would not be part of the |ocal
supply, thus meking the plants in M nnesota unconpetitive
for mlk supply in a tight market.

A secondary goal of addressing the Class | price

surface was to mninmze any negative inpacts on producer
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blend prices. Wth the Cass | utilization averaging
around 6 to 10% for FMMO 30, the NMPF O ass |
differentials proposed for the Upper M dwest woul d have a
m ni mal i npact on producer prices (Table 5).

Table 5 then shows the various -- | went back the
| ast ten years to show the average Class | utilization by
nont h based on -- from Federal Order 30, from 2013 to
2023.

As shown in the Table 5, Cass | mlk utilization
in the Upper Mdwest (FMMO 30) is 10.67% on average. This
nmeans for an average increase in Cass | differential of
$1. 21 per hundredwei ght, the average increase to the FMMO
30 blend price would be about $0.13 per hundredwei ght.
This is a mnor price increase for dairy producers who
still bear nbst of the cost of transporting mlk to
mar ket s.

The cost of noving mlk. Prairie Farns has many
plants that nust be served with its nenber mlk. Wth
many of the sales arrangenents, the mlk continues to get
farther away fromthe popul ation centers. Prairie Farns
al so supplies many of its own plants |ocated in the
sout hern and sout heastern regions of the U S

The terns of the sale inpose the cost of noving
this mlk to markets on dairy farnmers. Rather than charge
menbers the actual cost of noving their mlk, Prairie
Farns charges hauling costs to its nenber-owners as though
the mlk was delivered to the plant closest to the nenber

farm The cooperative, through its own pay price pool of
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noni es, pays the additional freight to nove mlk to the
plant. Thus, all nmenbers share in the cost of the
secondary haul .

Bear in m nd, many plants served are located in
excess of 250 mles away fromthe mlk supply. Because we
serve the southern and southeastern markets on a daily
basi s year-round, we have a good understandi ng of the cost
per mle associated with noving mlk. The cost of noving
raw m |l k to our four southern and southeastern plants is
approxi mately $5.25 per nile to $5.50 per | oaded nile.
Wth not many opportunities for back hauls, this cost is
incurred solely to support those plants due to declining
m | k production capacities in those areas. W experience
simlar costs to nove mlk from Northeast |owa and
Northern Illinois to Central IIllinois.

A trucking industry contact who works for a |large
trucki ng deal ershi p that manages 23 | ocations throughout
|l owa, Wsconsin, Illinois, Indiana, and Chi o provided ne
with sone costs to be considered. The cost of a power
unit and parts for the ten years covering 2013 to 2023
showed an increase of 31 to 33% M Ik hauling equi prent
costs have continued to increase over the past decade,
sonme of which are detail ed bel ow

Sonme of the factors driving price increases in
Cl ass 8 vehicles over the last ten years include:

Point 1, em ssion systens-after treatnent devices.
In the last ten years, DINA Class 8 trucks have gone

t hrough four EPA | evel changes:
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A, EPA14;
B, EPAl7;
C &HXR21;

D, DD product Gen 5 engines.

Also included is point 2, collision mtigation
syst ens:

A. DTNA has advanced from sinple ABS function to
Detroit Assurance 5.0.;

i. Adding front radar, hel ping maintain safer
foll ow ng di stances;

ii. Adding side radar, helping to avoid "blind
spot"” collisions;

iti. Adding anti-roll stabilizers to avoid
turnpi ke on and off ranp rollovers;

iv. Adding forward-facing caneras to gain
visibility to root cause of collisions and accidents;

v. Adding | ane keep assist to autononously keep
unit within driving |anes;

vi. Adding |ane deviation notification to alert
driver of drifting outside of the |ane.

Poi nt 3, technol ogy advancenents:

A. HVAC systens that create idle-free cab heating
and cooling while nmaintaining engine starting
capabilities;

B. Creature conforts, such as heated and cool ed
seats;

C. Auto dimmng lighting, including head | anps;

D. Auto operating w ndshield w pers.
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Point 4, additional hidden costs.

A. Material surcharges have increased;

B. Increased transportation charges from origi nal
build plant to the final destination.

On average, the cost of power units has increased
by 31 to 33% over the |ast ten years. Specialized/day
cab/strai ght-chassis truck applications have seen even
hi gher cost increases.

A | eadi ng seller of equipnent in the M dwest
verifies that hauling equi pnent costs have increased
significantly.

THE COURT: Wuld you re-read that sentence,
pl ease. W're at the top of page 9.

THE WTNESS: A leading seller of equipnent in the
M dwest and M deast verifies that hauling equi pnment costs
have increased significantly. These cost increases do not
include the cost of drivers that have continued to be in
short supply.

On the positive side, fuel econony of new power
units has been inproved by inplenenting sone of the
t echnol ogy changes over the | ast decade. However, that
has not offset the increases of all the costs.

Tanker trailer costs have gone up dramatically in
the | ast 20 years. For exanple, a 2023 Pol ar 6, 500-gal | on
tanker trailer is alnpst double the cost of just a few
years ago. Currently, a tanker trailer of that size would
retail for about $91,250. These sanme tanker trailers were
selling for $61,200 in 2020. Please see Figures 1 and 2
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t hat show the quotes from 2020 and 2023.

| can put themup on the screen. They are at the
back of ny testinony. It shows there, it's 178,000 back
in 2020 for three tankers, and now it is 91, 266 per
t anker.

THE COURT: COops, you shifted. No, you are there.
| see it. Thank you.

THE WTNESS: In sunmary, the original d ass
"slope"” fromthe Upper Mdwest to the central part of the
U.S. was sufficient at $0.25 to $0.30 per hundredwei ght as
it was much cheaper to acquire and to operate m | k novi ng
equi pnent 20 years ago. In addition, mlk was generally
nmovi ng 100 to 150 miles at nost.

In today's world, the mlk supply is |ocated
farther fromplants and popul ation centers, and nost mlKk
is traveling nmuch farther, as nuch as two to three tines
as many mles as it was in 2000.

Prairie Farnms has always tried to be as efficient
as possible by stair-stepping mlk to the Sout heast
region, FMMOs 5 and 7. W al so use that sanme approach
when novi ng supplenental mlk to the central part of the
M dwest fromthe Upper M dwest.

Even when mlk fromthe Central Mdwest is used to
support plants located in the Southeast on an everyday
basis, the increase in "slope" in the range of $0.90 per
hundr edwei ght to $1. 30 per hundredwei ght, as proposed by
NVPF, does not fully cover the cost of noving mlk 300

mles or nore. Al dairy farners need to be conpensated
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fairly to encourage the availability of adequate m |k
supplies that can be used to support mlk demand in
di stant markets.

| npact on the Consuner. One of the questions
asked is, "How w |l this change inpact the consuner?" The
i npact on the consuner will be m nimal when consi dered
with the other reformneasures within the FMMOs. |f
retail prices follow Federal Order Class | price, our
estimate is an increase of approxinmately .149 cents per
gallon for a consuner in the St. Louis, Mssouri, market.

THE COURT: Al right. So tell ne that nunber
agai n, per gallon.

THE WTNESS: .149 cents per gallon, just under
$0. 15 a gal |l on.

THE COURT: Yeah. So it's not .149 cents, it's --

THE WTNESS: |[It's .149 doll ars.

THE COURT: Yes. Wiich is also 14.9 cents.

THE W TNESS: Correct.

THE COURT: Ckay. Good. Thank you.

THE WTNESS: It will be less in the Chicago,
II'linois, Des Mdines, lowa, and M nneapolis, M nnesota,
mar kets at approxi mately $0.112 per gallon. This will be
about a 4.25%increase to the consuner, assunm ng an
average retail price of $3.50 per gallon, which is close
to the average retail price for mlk over the |ast 20
years (see the graph on the next page).

| f conparing the cost to the average retail price

fromthe last two years, the inpact would be 3.63% As
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shown in Figure 1, the average mlk price from 2000 to
2010 was $3. 11 per gallon and the average prices from 2011
to 2022 was $3.41 per gallon. Using the data fromthe
anal ysi s above suggests the price increase proposed by

NVPF woul d be | ess than .25% annually for a 20-year

peri od.
THE COURT: |Is that the figure that you want?
It's less than a percent. It is a quarter of a percent.
THE WTNESS: Correct. On an annualized basis.
THE COURT: We're getting a bargain.
THE W TNESS: Yeah. Especially conpared today's
inflation prices. Inflation stats.

Prairie Farnms expresses its appreciation to the
Secretary of Agriculture and to the Dairy D vision for
hol ding this hearing. W strongly reconmend the Secretary
to adopt NMPF's Class | differential proposal. This wll
pronote nore orderly marketing of mlk and will ensure an
adequate supply of mlIk for Class | plants as needed to
serve their markets.

Respectfully submtted, Chris Hoeger, on behal f of
Prairie Farnms Dairy, Inc., 3744 Staunton Road,
Edwardsville, Illinois 62025.

TALTY COURT REPORTERS, INC. 8205
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

BY MS. HANCOCK:

Q Thank you, M. Hoeger. | just have a couple of
guesti ons before we open you up for cross-exam nation.

We had -- when M. Sins was on the stand, he had
provi ded an exanple of sone mlk hauling costs to -- in
Texas.

Do you recall that?

A Yes.

Q And then M. Rosenbaum put together Exhibit 332
and 333 to | ook at the cooperative blend prices as
conpared to that individual handler -- or the individual
producer price.

Do you renenber that?

A Yes.

Q | amwondering if -- if you have any experience
with dealing with single producers in your operations?

A. W actually do. W have -- in the Cass Il
years, we have acquired several different plants in the --
t hrough the Dean's bankruptcy, and we al so just acquired a
couple plants last sumrer from Borden Dairy in the Texas
market. The two Dean facilities were in Louisiana and
Al abama.

Both those facilities and the Borden facilities
have conme -- when we acquired those plants, we inherited,
| guess we'll call it, when we took themon as supply
i ndependent dairy producers, they have chosen that they
want to -- our board and both kind of nmutually agreed at

this point intime they're going to continue to be
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I ndependent operators and ship their mlk to our plants.

The 16 -- there was 16 of themin the -- Al abama
t hat served our Al abama plant. They have since found
anot her mar ket because we cl osed our Birm ngham Al abansg,
pl ant back in -- | don't know what tinme -- we bought it in
20- -- | think it was '21. Tinme has gone.

But currently we have 17 independent dairy
producers that service our Louisiana plant and our Texas
plants, and they are traveling very simlar mles that
M. Sins testified to. And they are -- several of them
are up in that Hereford, Texas, area that ship down to our
Conroe, Texas, plant down in Houston. And then we have
al so another large group that ships to our Dallas plant in
Dal | as, Texas. And then we also -- we have another farm
that's shipping his mlk to our Louisiana plant, and I
know -- believe his farmis traveling about 420 m | es,
over 400 m | es.

Q Ckay. And have they expressed to you the
stressors that they face with respect to the financial
pressures of transporting their mlk that distance?

A Yes. We -- we hear quite frequently fromthem
that they are -- the transportation costs have conti nued
to go up. That's probably their nunber one concern in the
| ast few years.

Q And do you cover those hauling costs for thenf

A. W do what we can to hel p, you know, keep -- we
have al so got to renmain conpetitive in the marketpl ace,

and so, you know, we cover what we can. But, you know, we
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explain to them too, that that's -- | nean, this is what
we can do at this point in tine.

Q Ckay. It's always a pressure on both sides; is
that fair?

A Correct.

Q Ckay. And then on -- let's see what page it is.
On page 6 of your testinony you tal k about the Chicago
market. And | just want to take a nonent there and tal k
about some of the process that you were involved in with
respect to the Chicago narket.

Can you give us an overvi ew about what -- what --
what you -- what work you did on the task force with
National M1k to nmake the recommendati ons for that market
in particular?

A. There were several of us that were -- Chicago was
a -- as Eric Erba kind of described -- was a -- a
chal l enging key city in our key city index that we
created. One of our goals was -- and that's where we sat
down to |l ook at the current relationship that all of the
current plants that are serving the Chicago market have
when it cones to the current location differential. W
then | ooked at the mle, just to make sure the correlation
was simlar.

As an exanple, | will use our Dubuque, |owa,
plant. Got actually listed as a key city on our key
city -- you know, when we were goi ng through because it
serves the Chicago market. | nean, no different than

think was nmentioned in Rob's testinony, Dubuque, lowa's
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popul ation is no different than -- | can't renenber the
pl ant he was referencing -- but it is only about 100, 000
people, so it's not like -- but Chicago market is an

i mportant market that it serves, along wth several of
themin Wsconsin.

Anyway, Dubuque, lowa, is currently in the 1.75
zone, and Grand Rapids, Mchigan, is in the 1.80 zone.
Grand Rapids is 179 mles -- by Google Maps, | just did
the center part of -- downtown Chicago, and Dubuque is
178. So we started to use that correlation to develop a
foundation of let's try to keep sone continuity so al
pl ants stayed on sone sane simlar raw m |k cost, so they
had the simlar costs that they are currently under to
make sure they were not conpetitively at an advantage or
di sadvant age.

Q Ckay. And were you -- in the process that you
undert ook, did you favor or give any preferenti al
treatment to the cooperative |ocations as conpared to the

proprietary plants?

A. No. | would actually say no to that because maybe
not necessarily in the Chicago -- | nean, I'll be
perfectly honest, |I -- | know several of the plants up in
M chigan, but | don't know all of them | found out

t hrough testinony, | think, that G and Rapids nust be
proprietary. | nean, obviously Dubuque is cooperative.

So if our goal was to maintain those two to be simlar in
correlation as they are right now, | can't see how | woul d

be giving preferential treatnment to a co-op plant.
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Q And then can you think of any exanples in which
proprietary plants are |ocated in places that have nore
beneficial -- or higher differentials set than
cooperatives?

A. When we did our review of lowa, as an exanpl e,
Anderson Erickson Dairy is located in Des Mines, and the
Des Moines market, nmetro market, is about -- probably
about one-fourth of the entire state of lowa's popul ati on.
So they are right in the heart bed of, you know, where al
the activity is. 1've got two daughters that |ive there,
and they tell ne that's where all the activity is.

But anyway, current -- that used to be on the 1.80
zone. Qur QOmha -- Hiland -- our Hiland plant in QOmaha,
Nebr aska, which is about 130 to 140 mles away, was al so
in the 1.80 zone. Those both in the nodel, it called for
Anderson Erickson to be at 2.80 and the Omaha plant to be
at 2.60. The conmttee, we decided to put them both at
$3. So really we raised the co-op plant nore than what
t he nodel called for versus what we increased.

Q Ckay. And then I want to tal k about just how the
nodel in Chicago deviated from-- fromthe nodel results
and how you eval uated those devi ati ons.

Can you tal k about that process as well?

A. Yeah. That's in the -- as | discussed in ny
testimony on page 7. Really the challenge wi th Chicago
was Cook and DuPage County was |listed as, according to the
nodel , $3.70 a hundredweight. And after several

conversations with Chuck N cholson and trying to get --
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just to figure out why Chicago cane out that high, which
surprised nme, we were trying to figure out, and as Chuck
testified in his statenent, the one thing the nodel
doesn't take into consideration is Federal Market Orders.
And if you look at it, the base zone for Federal Market
Order 30 is Cook County -- or Lake County but -- so it is
$3, and it's in that $3.70 zone.

So when you go to zone back to M nneapolis, you
are | ooking at going from3.70 down to 2.75 at a negative
$0. 95 zone back. That's where |I'mreferencing that
M nnesota -- no one is going to want to service a C ass |
pl ant there because why woul d you al ways want to sign up
for a negative PPD with such low Class | wutilization.

THE COURT: Could you spell for ne the plant
that's near Des Mines, |owa?

THE W TNESS: Ander son Erickson?

THE COURT: So what are you sayi ng?

THE WTNESS: A&E, | nentioned A -- it goes by
A&E, but it's known as Anderson Erickson.

THE COURT: Ckay. Anderson Erickson?

THE WTNESS: Correct.

THE COURT: Both S-O N?

THE WTNESS: | believe so. [|'d have to look it
up nyself, but I'mpretty sure that is.

THE COURT: Thank you.

BY MS. HANCOCK:
Q And when you -- you nentioned that you had sone
conversations with Dr. N chol son who performed the USDSS
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nodel and provided the results, did he say anything to you
about whether it was appropriate to nmake those
nodi fications?

A. He acknow edged that that probably would be an
appropri ate change fromthe nodel results.

Q Ckay. And that's based on the way in which the
Federal Order and the blend prices are applied in each of
t hose areas?

A. That woul d be correct, because he says that's the
one thing that the nodel does not take into consideration.

Q Ckay. Thank you for your tine.

MS. HANCOCK: Your Honor, at this tinme we woul d
make hi m avail abl e for cross-exam nati on.

THE COURT: Let's take a five-mnute stretch
break. You don't have to go very far, but you are wel cone
to leave if you are quick

Pl ease be back and ready to go at 4:40.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record. W' re back
on record at 4:40 p. m

MR, ENGLI SH. Good afternoon, Your Honor. M/ nane
is Chip English, and |I represent the M|k Innovation
G oup, which has ten nenbers, one of themis a
cooperative, and one of themis Anderson Erickson Dairy.
A-NDERSON ERI-CGK-SON, Dairy.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good afternoon
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A Thanks for the clarification.

Q So in the somewhat |imted tine we have, I'Il try
to get sone things done, but it's going to be fairly
prelimnary.

THE COURT: \What was that |ast part?

MR, ENGLISH "Fairly prelimnary."

THE COURT: Ckay.

MR. ENGLISH: | put a lot of stuff back, including
your favorite spreadsheets.

(An off-the-record discussion took place.)
BY MR ENG.I SH:

Q So, M. Hoeger --

A Sorry.

Q We have to, especially at this point, have a
l[ittle hunor.

| want to start off with what | understand, maybe
i ncorrectly, about your role in the red pencil crew.
M. Sinms, | think, indicated that you were the -- at | east
a lead for the red pencil crew, but for your region,
correct? |Is that correct?

A Well, we touch a ot of regions, so | was -- if
you want to say Order 32, the eastern half, because we
kind of split Order 32 into two pieces because it goes so
wi de east to west, so | did assune that |lead on Order 32
and on Order 30.

Q Ckay. That's what | thought. And that's sort of
what | wanted to sort of get the paraneters around.

Because it does appear fromyour testinony, you' re talking
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alittle bit about M nnesota, a |lot about Illinois, sone
about Iowa, and then you also tal k about sone sl ope down
into the Sout heast in Order 5.
A. Correct. Yes. Were our plants are.
Q So what about M ssouri? Are you talking about
M ssouri or is that soneone el se?
A. W -- that is -- | handled probably in the eastern
half of Mssouri. | didn't get really per se into what
"1l say Sout hwest M ssouri, like Springfield area,

because that's part of our Hiland. And, again, that kind

of fell in wth -- with the other people that will be

coming to testify for what I'Il call west -- I'Il include

Springfield, Mssouri, but west of |-35. Does that

make - -
Q It makes sense to ne.
A Yeah.
Q So, again, | just want to understand. Listen, |

get it. Mst of us know the Central order is very |long

west to east.

A Yep.
Q So simlarly -- and I'll just nove fairly quickly
here -- it sounds |ike you did not have at |east direct

i nvol venent wth Okl ahoma, correct?

A D d not.

Q O Kansas?

A Did not.

Q But you nentioned Nebraska.

Did you -- did you --
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A. That was -- we worked on that together as a crew
to make sure -- mainly it goes back to that -- sone of
that continuity and correlation. So the part of Nebraska
that | guess | was involved in was QOraha in that sense,
because | was concerned about maki ng sure, again, that
conpetitive | andscape was simlar to where it currently is
for the rest of lowa. Because Anderson Erickson and our
H | and pl ant in Oraha, Nebraska, one of the markets that
t hey conpete for is Des Mi nes.

Q And - -

A. Because our Dubuque plant focuses nore east and

goes to Chi cago.

Q So if I may, again, trying to nove it along a
little bit --

A Uh- huh.

Q No, no, I'mnot -- I'"'msaying in terns of ny
guesti ons.

A Sur e.

Q It appears that, at |east fromwhat | see, there

were two or three principles applied, and maybe I'm
m ssi ng sonet hing or maybe |' m adding on. One was the
desire for conpetitive alignnment in markets such as
Chi cago and the conversation you had about Oraha and Des
Mbi nes, correct?

A Correct.

Q One was stair-stepping and the need to nove mlk
especially into the Southeast, correct?

A. Correct. W currently have a strong m |k supply
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that it would be -- I'd call it east to southeast of our
St. Louis market. W generally nove that to plants right
there in St. Louis or south or southeast to, |like | said,
Kosci usko or Somerset or Menphis. Only probably when it
cones to weekend m |k, because plants aren't processing as
much, that sonme of that m |k goes north up to our

Carlinville plant.

Q Okay. So you nentioned sonething that causes ne
to junp ahead, and I'Il cone back.

A Sur e.

Q So you said you have a m |k supply down south and
east in the state of Illinois, sort of south of St. Louis,
correct?

A Yeah.

Q And so in your testinony on page 4 you tal k about

central counties of Illinois, correct?

A Correct.

Q That woul d not include that southern section
correct?

A No, it does not.

Q Ckay.

A That essentially -- probably one of the nore

sout hern counties of that section, it kind of runs to
just -- you mght as well say Interstate 80, | don't know
how fam |iar you are with Illinois, but Interstate 80 runs

east to west fromthe south side of Chicago to lowa. And

then it goes south that -- those 51 counties go south to
basically where our Carlinville plant is in -- Macoupin
TALTY COURT REPORTERS, INC. 8216
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County is where our Carlinville plant resides in, which --
THE COURT: Could you spell that for ne, Macoupin?
THE WTNESS: Macoupinis MA-CO U P-1-N.
THE COURT: Thank you.
THE WTNESS: [It's on Table 2, about hal fway down.
BY MR ENG.I SH:

Q And then | think | just heard at the -- near the
end of your testinony, especially in your conversation
with Ms. Hancock. And | think it was a third principle,
but I'"mnot sure. There was this idea of proper alignnent
of blend prices from Chicago up to M nneapolis.

A Correct.

Q Ckay. Were there other principles?

A Again, up in Mnneapolis, as an exanple, there are
three processing facilities in the M nneapolis narket.
Ironically, Mnneapolis netro area -- well, | shouldn't
say M nneapolis -- the Mnneapolis netro market.
Ironically, all three plants reside in a different county.
One is in Hennepin, and | think you' ve nmentioned that in
ot her cross-exam nation; the other one is Ransey County;
and then the last one is in Washi ngton County, which is
our Whodbury plant. And all three of themhad the --
according to the nodel, it had a different |ocation
differential. Even though fromthe two plants out on the
very end of the spectrum and one's exactly in the m ddl e,
they are 22 mles apart. The M nneapolis one sits kind of
on the northwest side, and our Wodbury is nore on the

sout heast si de.
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But anyway -- so there was 22 mles apart, but
there's three different |location differentials: 2.65,
2.75, and 2. 85.

So, again, no different than what we did kind of
in the Chicago market. W agreed that all three plants
shoul d have the sane |ocation differential.

Q And you noved themall up, correct?
A Correct.

And the reason we noved them up had nore to do
with the blend price analysis that we had done versus just
arbitrarily noving themup. It all cane down to bl end
price analysis. Because really what it -- when it canme to
the blend price analysis, once we got Chicago established,
then we were able to go to work into M nnesota and so

forth, and stretching all the way out to Fargo.

Q So given the fact that you |lowered the price in
and around Chicago, | don't see, at least in ny
analysis -- and taking for a nonment our view of the
world --

A Uh- huh.

Q -- that there was a base -- Federal Order base
Class | of $1.60, | don't see an increase of $0.60 that

you took into consideration; is that correct?

A. The only reason I know that it was -- there was a
$1. 60 base, as you referred to it as, is because that's
originally in our very first neeting with Mark and Chuck,
that's what was used in the nodel. After that, there was

no di scussion of $1.60 or anything. W evaluated the
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nmodel based on the npdel results, and then started to | ook
at those correlations, and then al so | ooked at the bl end
pri ce anal ysis.

Q Ckay. So just to be clear, because | think
tal ked over you, there's --

A Sorry.

Q No, | -- what | hear you saying is that you did
not in the neetings discuss increasing whatever it'
called from$1.60 to 2.20, correct?

A. No, we did not.

S

Q Now, again, | -- looking at your testinony, |
think I have puzzl ed sonething out. Wen you discuss at
the bottom of page 1 and the top of page 2 USDA' s
statistical data with respect to mlk production in
II'linois, are you using producer mlk on Order 327

A Correct.

Q Ckay. So you are not actually tal king about al
m |k production in Illinois?

A No.

Q In either -- for Illinois or lowa, right?

A That woul d be correct. It's all from-- it cane

fromthe Oder 32 statistical reports on their website.

Q Ckay.

A Wl |, other than 2002 was not available for |owa
or -- and Illinois for back -- that's why Exhibit 60
becane requested by the USDA -- for the USDA exhibit.

Q Ckay. But the bottomline is you were using

producer mlk as opposed to actual m |k production
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according to NASS, correct?
A Correct.

MR. ENGLI SH Okay. Your Honor, previously this
week -- at least | believe it was this week -- we --
provi ded copies for everyone and took official notice of
USDA NASS Statistics 2022 Sunmary for April -- issued in
April 2023. At this tinme, subject to our limtations on
ti me, because the w tness used the data he used, | have
2000 summary issued in April of 2001. And so | can --
have copies to pass out.

THE COURT: Wbnderful .

MR ENGLISH: And, again, it is -- | want to pass
it out, and then I'Il tell you what it is.

THE COURT: And, again, you would like ne to take
of ficial notice?

MR, ENGLI SH:  Yes, Your Honor.

THE COURT: Al right. And | appreciate the
courtesy of the copies.

MR. ENGLISH: |1'mgoing to provide the w tness
wi th our copy of the April 2023 that has al ready been
taken official notice of.

THE COURT: Yes. You certainly may. |s that your
only copy?

MR. ENGLI SH: Wl l, obviously having, you know,
peopl e not prepared today for that, |I'mnot sure if people
have extras. | passed out all ny others before.

So, Your Honor, |I'mnot sure how nuch tinme we're

going to have. |1'mgoing to ask for official notice to be
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taken of what | just handed out, which |ike the other
docunents is a United States Departnment of Agriculture
publication of the National Agricultural Statistic
Service, titled DA1-2(01) MIk Production Disposition and
| ncome, 2000 Sunmary, April 2001.

THE COURT: | do take official notice of the
docunent, and | appreciate very nuch the courtesy copy of
t he docunent. O course, what |I'mtaking official notice
of would be found in -- online in records.

MR. ENGLISH: May | exchange with the witness? W
have an extra copy that's not been marked.

THE COURT: Yes. Wasn't that clever of
M. English.

THE W TNESS: Now he knows what | wote on there.

Yeah.

MR ENGLISH | didn't do that on purpose.

THE WTNESS: Al | did was wite under |owa and
II'linois. | got such a big ruler, I think I would be

hitting the mc, so | thought I would just wite under it
to hel p speed al ong our process.
THE COURT: Al right. And I'mnoting that | took

of ficial notice on Cctober 11th.
BY MR ENGLI SH:

Q Al right. So let's start in al phabetical order
with Illinois.

A. Ckay. \Which are we on, the '22 or --

Q | have got ny 2000 on the left and ny 2022 on the

right, so I'mgoing to do this time sequentially.
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THE COURT: Your -- your 2000. You nean your
2001?

MR, ENGLISH: Okay. |It's published in 2001, but
the data is 2000, Your Honor.

THE COURT: kay.

MR, ENGLISH And simlarly the one published in
2023 has the 2022 dat a.

THE COURT: Ckay.

MR, ENGLISH It's always published in April of
t he year follow ng.
BY MR ENG.I SH:

Q Soif we look at Illinois --
A Yep.
Q -- in 2000, 98% of the mlk was G ade A. And so

consi stent with what you said about your counties, there
appear to have been annual marketings of 2,074, 000, 000
pounds in 2000, and 1,703, 000,000 pounds in 2022, correct?

THE COURT: Now here --

THE WTNESS: M ne was in 2002.

THE COURT: This may help you. | don't know.

MR. ENGISH: Al right. Your Honor, it is close
to 5 o' clock. By the tine | cone back, |I'll have the 2002
one.

THE WTNESS: Well, | don't nmean to be technical.

MR. ENGLISH: No, we got to be accurate.

THE COURT: Actually this would be a good tine to
stop. So you have given us a preview of what to expect.

THE WTNESS: And | appreciate that, Your Honor.
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MR. ENGLI SH: And other than M. Hoeger, no one
else will be on tinme at 1 o' cl ock.

THE WTNESS: This is ny six-week homework
assi gnnent ?

THE COURT: | have a statenent to read into the
record.

| want first to know whether there's anything
prelimnary to that that anyone wants to put on the record
bef ore we approach recessing.

M5. HANCOCK:  Your Honor, |'mjust wondering if we
can just nove to admt his exhibits, just to knock that
off, so |l don't forget |ater.

THE COURT: | think that's an excellent idea.

Does anyone object to the adm ssion into evidence
of Exhibit 352, which is al so NWPF-40?

MR HLL: | think there are a couple of issues
with the docunent. There's a nunbering issue on the
figures, and there's another couple of questions | have to
ask about the docunent.

THE COURT: Al right. Then it's been noved, and
it's under consideration.

M5. HANCOCK: Okay. Thank you.

THE COURT: Thank you.

| s there anything el se anyone would like to bring
before the good of the body before we recess?

Al right. This hearing will recess today and
reconvene on Novenber 27, 2023, at 1:00 p.m Eastern, at

t he sane venue here in Carnel, |ndiana, where we now Sit,

TALTY COURT REPORTERS, INC. 8223

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

which is 502 Event Center, 502 East Carnel Drive, Carnel,
| ndi ana.

Now, that week is Novenber 27 through Decenber 1.
Decenber 1 is the Friday of that week. |[If the hearing is
not conpl eted by Decenber 1, the hearing will reconvene at
the Palom no Ballroom P-A-L-OMI-NO Ballroom
481 South County Road, 1200 East, Zionsville, Indiana.
Wth the exception of Monday, Novenber 27, the hearing
will be held from8:00 a.m until 5:00 p.m each weekday.

So | just note that that week that starts at the
Pal omino Ballroom if we have not conpleted by 5:00 p.m
Decenber 1, that week starts Decenber 4, 2023, and that
Friday is Decenber 8, 2023.

A notice reiterating this informati on and
outlining hearing procedures for the reconvened weeks wl |
be published in the Federal Register as soon as possible.

During the recess, transcripts of the hearing wll
begin to be posted on the Agricultural Marketing Service
website on or before Cctober 27, 2023. Transcripts wll
continue to be posted on or before each subsequent Friday
as additional transcript days becone avail abl e.

This hearing is recessed at 5:02 p.m Eastern.
We're off record.

(Wher eupon, the proceedi ng concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Decenber 20, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
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