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VEEDNESDAY, NOVEMBER 29, 2023 -- MORNI NG SESSI ON

THE COURT: Let's go back on record.
We're back on record. It is 2023, November 29,

Wednesday, at approximately 8:00 in the norning.

pr oceedi

W t ness

Servi ce

t hat he

ah, yes,

W had a witness on the stand at the end of the
ng yesterday. Should that w tness resune the
st and?
You may. Wl cone back.
And 1'd ask now that the Agricultural Marketing
return to the witness stand the record exhibits
iIs using, and I wll give himthe 301 that | have.
Pl ease, again, state and spell your nane.
THE WTNESS: Scott Werme, S-CGOT-T, WE-R-ME.
THE COURT: You remain sworn.
And | have forgotten where we were. We were --
Ms. Butcher (sic).
You may resume cross-exam nation.
SCOTT WERMVE,

Havi ng been previously sworn, was exam ned
and testified as foll ows:

CRCSS- EXAM NATI ON

BY M5. BULGER:

Q
G oup.

aren't |

Good norning. Gace Bulger for MIk Innovation

Good norning, M. \Werne.
Good nor ni ng.

THE COURT: Now, |'m saying your |ast nanme w ong,

?

TALTY COURT REPORTERS, INC. 8611
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M5. BULGER: It's Bul ger.

THE COURT: Bul ger.

MS. BULGER B-U-L-GER

THE COURT: Thank you. I'mcalling you by the
nane of sonmeone else who is going to be involved in this
proceeding. Bolger, B-OL-GE-R (sic). Thank you.
BY MS. BULGER

Q M. Wernme, just to start with you, I would like to

start with followup fromyesterday. W ran out of tine
at the end of the day.

But | think yesterday you said that you noved two

to three | oads out of Maine; is that correct?

A. Per day.

Q Was that per day?
A Yes.

Q Yes. Thank you.

Were does that mlk go?

A. It generally goes -- we get sone slots in the
Franklin plant, DFA plant in Franklin, Mass.

THE COURT: You are not |oud and clear. Now, you
may not have to nove your body, but |I think if you cone
toward ne just a bit, you wll be nore aligned with the
m crophone. Thank you.

BY MS. BULGER

Q Is that -- is the DFA plant in Franklin,
Massachusetts --

A Franklin, Mass.

Q Is that a Class | plant?

TALTY COURT REPORTERS, INC. 8612
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A It is.

Q Do you have Exhibit 369 in front of you?

A | do.

Q So if you can | ook at, on page 1, Row 1194.

s that the -- it's -- the plant identified on
Row 1194; is that the plant that --
A That's correct.
(Court Reporter clarification.)
M5. BULGER. |Is that the plant that the mlk, the
two to three | oads per day that --
THE COURT: Two or three | oads what?
M5. BULGER: -- per day that Agri-Mrk noves out
of Mai ne goes to?
THE W TNESS: Correct.
BY M5. BULCGER:
Q | mght return to this question
You say in your testinony that "if the nodel
results were adopted unchanged, the respective
differentials would have incentivized Maine mlk to | eave
the state for plants in Eastern Massachusetts," correct?
A That's correct.
Q And you have identified that the two to three
| oads per day that you send out of Maine go to a plant in
Massachusetts?
A They currently do. Yes.
Q How nuch Maine m Ik overall would you say | eaves
the state for plants in Eastern Massachusetts under the

current differential s?

TALTY COURT REPORTERS, INC.
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A. | don't have the answer to that question. | can
only speak to Agri-Mark's supply.

Q And for Agri-Mark it's two to three |oads --

A Two to --

Q -- per day?

A -- three today.

(Court Reporter clarification.)

THE WTNESS: It's two to three | oads today -- a
day, correct.

THE COURT: So both of you just have to renenber
to wait until the other's voice dies down before you
respond.

BY MS. BULGER

Q So we heard testinmony fromM. Ryll yesterday that
DFA proposes keeping the differential in Massachusetts
that we just | ooked at on page -- or Row 1194 on
Exhibit 369, and they are |ike the sanme as the
differential -- sorry. Let me rephrase that.

Returning to Row 1194, the Franklin,
Massachusetts, plant, the current differential is $3. 25,
correct?

A | see that.

Q Looki ng at the row above 1194 on Exhi bit 369,
1190, the differential in Hanpden County, Mssachusetts,
is $3, correct?

A It is.

Q Currently. Yeah

So the difference between those two counties, the

2023
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current differential is $0.25 per hundredwei ght ?

A Yes.

Q The testinony that we heard from M. Ryll and the
DFA proposes keeping that difference the sane by | eaving
t he Agawam HP Hood pl ant county -- in Hanpden,
Massachusetts, County, proposing to set the differential
at $4. 85.

Do you see that?

A | see that.

Q And the differential for Norfolk County,
Massachusetts, where the Franklin plant is, at 5.10,
mai ntai ni ng that $0.25 difference, correct?

A It is.

Q The nodel average for those counties, the node
average for Norfol k, Massachusetts, where Franklin,
Massachusetts, is, nodel output was $5.25 per
hundr edwei ght, correct?

A Correct.

Q So that proposal noves the proposed differentia
down, decreases fromthe nodel average result by $0.15 --

A Correct.

Q -- correct?

Looki ng up at Row 1146, Cunberland, Maine, the
proposed differential in Proposal 19 is $4.85 per
hundr edwei ght, correct?

A Correct.

Q That's $0.25 less than the proposed differentia
of $5.10 in Franklin, in Norfolk County, Mssachusetts?

TALTY COURT REPORTERS, INC. 8615
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A Correct.

Q The nodel output, however, puts the Cunberl and,
Mai ne, average differential at $4.50, correct? Conpared
to the -- sorry.

A Correct.

Q Thank you.

Conpared to the Franklin nodel average at $5. 25,
so that's a $0.75 per hundredwei ght difference between the
nodel averages for the Franklin location in Norfolk
County, Massachusetts, and Cunberl and, Mai ne?

A Let me swi tch back.

Q Sorry, we're |ooking at Row 1194 and 1146, the
Uni versity of Wsconsin nodel average.

A. And what did you say it was?

Q So the nodel average for Cunberland, Miine, is
$4. 50 per hundredwei ght, and for Norfol k, Massachusetts,
where Franklin -- Norfolk County, Mssachusetts, where
Frankl in, Massachusetts, is |located, is $5.25 was the
average; is that correct?

A | see that.

Q So National MIk's proposal, as we have
establ i shed, then, proposes a differential in Cunberland,
Mai ne, of $4.85, and in Norfol k County, Massachusetts, of
$5. 10.

So National MIKk's proposal proposes raising
Cunber | and, Mai ne, by $0.35, and lowers the Franklin --
Franklin, Massachusetts in Norfol k County, Massachusetts,
by $0.15, which keeps the difference the same, correct?

TALTY COURT REPORTERS, INC. 8616
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A Correct.

Q And that's -- that difference is maintained the
sane even though hauling costs have risen?

A That's correct.

Q Wul d you say that the hauling costs, in your
opi nion, hauling costs for noving mlk out of Mine have
i ncreased such that you think that the difference between
the differentials in Norfolk County, Massachusetts, and
Cunberl and, Maine, should be raised?

A. The hauling costs have risen, but the purpose of
this was to flatten the -- call 1t the run, from M ne and
out to -- out of Maine, to disincentivize the novenent of
m | K.

So, in fact, when DFA Agri-Mark made this change
to the nodel, we nmade it actually cost nore for us to nove
mlk out of Maine. And that's -- and we -- and we
understand what we did there in terns of penali zing
ourselves on hauling, to leave the mlk and to incentivize
the mlk to stay in Maine. And -- and the mlk would --
our mlk, Agri-Mark mlk, would either have to go to
Franklin, which is not our custoner but DFA gives us slots
in there, otherwwse it would have to go all the way to
Springfield. So -- but we want the mlk to stay in Mine.

Q At present, though, Agri-Mark, you said noves two
to three | oads per day --

A At present.

Q -- to Massachusetts, to Franklin, Massachusetts?
A. That's correct.
TALTY COURT REPORTERS, INC. 8617
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Q Wul dn't you rather the price be higher in
Frankl i n, Massachusetts, so in order to cover nore of your
haul i ng costs?

A But the purpose was to keep the mlk in Maine, to
|l ook in the future and to realize the attrition of dairy
farms that we're going through right now, and Agri-Mark is
not imune to that, and we just -- from our perspective,
we woul d share the cost of that throughout the co-op for
the benefit of the farmers in Maine. Wich is sonetines
what you have to do in cooperatives, is you -- you know,
you have to | ook at the whole picture of the cooperative
and realize that sonetines -- it's never equal, but you
try and make it equitable. And so that's what we were
trying to do there, because our producers in Miine are
very inportant to us. And we believe those -- those two
fluid plants are very inportant to the state of Mi ne.

And so | will say that | realized the hauling
penalty, if you will, for this decision, but we felt that
the state of Maine, people of Miine, and our nenbers in
Mai ne, superseded that additional cost that we
occasionally have to bear in spread throughout the co-op
i n unrecovered hauling costs.

Q So why raise the proposed differential fromthe
nodel average in Cunberland, Maine, from $4.50 to $4.85?

A | think you have to | ook at the whole state. And
as you nove from Portland, M ne, kind of northeast
t hrough the state where the farns are | ocated, also those

zones were increased, too, so that even bringing the mlk

TALTY COURT REPORTERS, INC. 8618
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fromwhere the farns are to Portland, the incentive, the
recovery of hauling, we have taken that away. So we
wanted -- it was a true effort to keep the mlIk in the
state.

Q So you would rather -- as you said, you want to
incentivize mlk to stay in Maine, you would rather

Agri-Mark's mlk go to a Class | plant?

A. The Maine mlk, we would rather our Maine mlk go

toa Cass | plant in Maine, that's correct.
Q I n your opinion, does the National MIk proposa
wth -- sorry, let me start over, the question.
If at present you are noving mlk two to three
| oads per day to Massachusetts --
A Correct.

Q -- and the proposal maintains the existing

2023

di fference between the |locations, the differentials at the

| ocations in Cunmberland County, Mine, and Franklin,

Massachusetts, Norfol k County, Massachusetts, it maintains

the difference between the 25 --

A. It nmaintains the difference, yes.

Q So what -- what inpact do you think that the
National M|k proposal maintaining that difference wll
have on -- do you -- do you think that the proposal wll
be successful in -- for Agri-Mark, in maintaining your

mlk in Maine --

A W do.
Q -- or increasing -- keeping your mlk in Mine?
A W do.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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Q Even though it maintains the current differential?
A W do.
Q Al right.

M5. BULGER: | think that's all the questions |

have for you

today. Thank you very nuch for your tine.

THE WTNESS: Thank you.

IVS.
THE
Who
M.
MR.

BULGER: Thank you, Your Honor.

COURT: Thank you, Ms. Bul ger.

next will cross-examne this w tness?
Laners.

LAMERS: (Good norning, M. Werne.

THE W TNESS: Good nor ni ng.

CROSS- EXAM NATI ON

BY MR LAMERS:

Q Mar k

Just

Lamers, Laners Dairy.

a coupl e questions for you.

Are you -- you stated yesterday, if | renenber

right, that about 75% of your nmenber

pl ants?

A. Correct.

and the cult

Q Ckay.
A No.
Q So t
A

Are those plants at capacity?

hey --

Two of the cheese plants are. One cheese pl ant

ure plant is not at capacity. And West

Springfield is balancing, so it changes fromday to day.

Q Ckay.

sonme C ass |

pl ants?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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A. It goes to sone Class | plants.

Q Ckay. The nmgjority of that 25%

A. | don't know that off the top of ny head. W
have -- we service three Cass | custoners, and the rest
of themare Ils and Ills and a I V.

Q Ckay. Do you pay your nenbers over-order
prem uns?

A. W do not.

Q You do not.

The mlk that goes to the Cass | market, do you
charge over-order premuns for that m| k?

A. When we can, sonething. It depends on the

custonmer. It depends on the location. |t depends on how

far the m |k goes.

Q Are those --

A. The --

Q -- Cass | -- oh, I'"'msorry.

A. The conpetitive environnment at that |ocation, too.
Q Are those Class | plants dependent of your m | Kk?
A. | woul d say, yes, they are.

Q So woul dn't that enable you to command, for |ack

of a better word, an over-order premumfor that mlk?
A. There are currently ser- -- we call them service
charges. There are currently sone service charges in
pl ace.
Q Ckay. One of the purposes of the AMAA,
Agricul tural Mrketing Agreenent Act, is to ensure an

adequat e supply of fluid mlk to the consum ng publi c,

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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correct?

A Correct.

Q When | | ook back at Federal Order 1 for |ast
nmonth, | just took this off their website, it's pretty
even for the nost part, about 30% across all classes, the
mai n classes of mlk: 30%C ass |, about 26% Cl ass |1,
and 30% C ass |11

So | ooking at the volunme of mlk produced in the
Nort heast, would you say that there's an adequate supply

of mlk for the fluid market?

A. In the entire Northeast?
Q Correct.
A. | would say the Class | plants are suppli ed.

Q Then why do we need to increase (O ass
differential s?

A Because of the cost, the increased cost it takes
to service a lot of these Cass | plants, and the demands
that they put on us to -- to -- for exanple, Pl counts,
| ower somatic cell counts. And | believe PI counts aren't
even in the PMOin terns of -- in terns of a regulation.
But we're under constant demand to | ower Pl counts,
shuffle mlk out of |oads. They are review ng | oads on
a -- on a pretty nuch a daily basis. They are regularly
| ooki ng at our FARM program for ani mal welfare and
wel | being. Al that has a cost.

And we do service a couple of Cass | plants

that -- that don't take mlk -- one of them doesn't take
mlk on a weekend, so -- well, a Friday/ Saturday, they
TALTY COURT REPORTERS, INC. 8622
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start taking again on Sunday but -- so there's additional
costs that have happened over the years to service these
Class | plants.

Q Wuldn't it be better to handle those costs on an
i ndi vidual basis rather than -- again, |lack of a better
term-- taxing the entire order?

A. Well, we can't pick and choose between which farns
that we -- that we nanage this to, because a |ot of tines
we're -- you know, these |oads are all blended, and it's
hard to isolate and traffic mlk with particular farns on
the loads into particular plants. That's a very
conplicated thing for us. | nean, we have 550 farns over
seven states of a variety of sizes, from 10 cows to 4,000
cows. So it's -- it's very difficult to do that.

Q Uh- huh. Ckay.

MR. LAMERS: Thank you. No further questions.

THE WTNESS: Thank you.

THE COURT: Are there other questions for
M. Wernme before | invite the Agricultural Marketing
Servi ce questions?

| see none. | invite Agricultural Marketing
Service to question M. Wrne.

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q Good norni ng.

A Good nor ni ng.

Q Thank you for being here today.

A

Thank you for having ne.

TALTY COURT REPORTERS, INC. 8623
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Q Just a coupl e questions.
Let's start with Maine. You said nunerous tines
it's inportant that the mlk stays in Maine. | wonder if

you coul d el aborate why Agri-Mark finds that inportant.

A Well, having -- since | returned to the nenbership
departnent in 2015, | have probably nmade a dozen visits to
the state to -- to speak in front of our nmenbers up there,
and it -- it -- it's very inportant to our nenbers up

there to service their population. The population in

Mai ne, we feel, wants to see the agricultural community
exist and do well. They actually have a state order
premumup there. And so realizing that farners are
exiting the business pretty regularly these days, and just
trying to look forward, Agri-Mark feels that it's better,
it's a benefit to the entire co-op to have that state be
in balance with its -- the plants that are currently
there. W hope they stay there.

Q And | woul d guess since the state is a peninsul a
up there that -- since the state is a peninsula basically
up there, right?

A Yes.

Q So can you speak to the difficulty if the mlk
| eaves the state, trying to find other mlk to cone in and
servi ce consuners?

A. That woul d be extrenely difficult.

Q Ckay. The two plants in Maine -- so Miine's not
in the Federal Order area?

A Correct.
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Q So are the two plants in Mine pool ed?
A | don't know the answer to that.
Q Do you know if the mlk receipts of those plants

are pool ed?

A Don't know the answer to that either.

Q And how about the | oads that Agri-Mark ships into
Federal Order 1, do you know, is that m |k pool ed?

A. Yes, it is.

Q Ckay. On Vernont, you nentioned you reduced the
differentials in Northeast Vernont to encourage mlk to
nove to Eastern -- into Massachusetts, basically.

A. It's -- | don't knowif | would call encourage.

It is what it is. W nove a lot of mlk south.

Q You state in this region there are no significant
del i very points.

So | was wondering if you could just explain what
you define that as?

A. Well, so there were a couple of larger plants up
in very Northern Vernont a couple of decades ago, and
those are no longer in existence. W have the M ddl ebury
plant in nore Central Vernont. Cabot is up there. And |
think I nmentioned yesterday that they are working probably
on an average of six days a week.

And so when we can roll the m |k through those
areas, we do. But we currently, right now, have a | ot of
our mlk going fromthe very north of Vernont to West
Springfield. And if it can roll through M ddl ebury Cabot,

dependi ng on how long it takes to assenble the load, if
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it's -- if they are picking up six or seven farns, you
know, we'll roll it through and send -- and assign a
M ddl ebury load to go south or a Cabot |oad to go south.
But if they just pick up one farmor two farns, that --
that hauler's got to drive to Springfield because there's
nowhere else to go. W try and keep the M ddl ebury m |k
in the Mddl ebury area just because it's the nost
efficient thing to do.

Q So the -- making a greater slope in that area

hel ps pay for sone of the hauling --

A. Hel ps of fset sone of the hauling cost --
Q Ckay.

A -- that's correct.

Q And then --

THE COURT: Be sure to wait until her question is
finished. Thank you.
BY MS. TAYLOR
Q And then it seens it was basically the sane
situation in Northern New York?
A That's correct.
M5. TAYLOR That's it from AMS. Thank you.
THE COURT: M. English.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, M. \Werne.
My name is Chip English for the MIk I nnovation
G oup.
A. Good norning, M. English.
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Q | want to follow up directly on the questions
asked by Ms. Taylor for Agricultural Marketing Service.
Do you still have Exhibit 369 in front of you?
A Yes.

Q And under standi ng the comment yesterday from

Ms. Hancock, nonetheless, if you |ook at that docunent on

the fourth Iine for Row 1146, and do you see that under

2023

t he next colum, pool distributing and supply plants, both

DFA QGakhurst and Portland, and HP Hood in Portland, are
listed as supply plants -- Your Honor, |I'msorry -- pool
distributing plants, under that fourth line, fourth row,
11467

A | see the fourth row

Q Yes.

A Yep. | see that fourth row.

Q So assum ng that MG has correctly taken from

Order 1's data that those plants are pool distributing
plants, that would indicate that they are both fully
regul ated on Order 1, correct?

A Correct.

Q Ckay. And in order to be fully regul ated under

Order 1, they would have to have at |east 25% of the route

di sposition in the nmarketing area, correct?

A. | don't have that kind of know edge --
Q Ckay.
A -- about mlk marketing, |I'msorry.

Q Ckay. They woul d have to neet whatever the
definition is by USDA, correct?
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A. Again --

(Court Reporter clarification.)
BY MR ENGLI SH:

Q They woul d have to neet whatever the Oder 1
requirenment is in order to be a pool distributing plant
under Section 7 of that order, correct?

A. Again, | don't have that depth of know edge. [|'I|
have to take your word for that.

Q Do you know at |east the -- that the marketing
area starts when you cross the Piscataquis River into New
Hanpshire, from --

A Yes.

Q Yes. (Kkay.

So assuming that there is a requirenent that mlk
be shi pped, the m ni num anmount of m |k be shipped into
Order 1, the mlk would have to be shipped, you know, into

Port snmouth or down in Boston, correct?

A Correct.
Q Thank you.
MR. ENGISH: That's all | have.
THE COURT: | love to see M. English in his

confort zone.
Ms. Hancock.
M5. HANCOCK: Thank you.
REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norni ng, M. Werne.

One -- one clarification from yesterday.
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When you were talking with MG s counsel
yest erday, she had asked you a question about whether the
nodel results were fully accounting for sone of the
factors that you were discussing, and |I thought | heard
you answer in the affirmative, and | just want to neke
sure that your testinony is clear on the record.

Were you intending to say yesterday that the nodel
results fully accounted for the market conditions that
we're addressing in the differential proposal from
National M1 k?

A Yes.

Q Ckay. Let ne -- were you saying that the nodel by
itself fully accounted for all of those market conditions
or were you saying that there were additional work that
had to be done in order to put those in context?

A Maybe that was the confusion. There was
additional work that we felt needed to be done fromthe
nodel that the conputers, if you will, gave us.

Q Ckay. And can you tell ne, and you have tal ked a
little bit about sone of the notivations for nmaking sure
that mlk stays in Maine, were there other factors or work
that you did on the teamto nmake sure that the nodel
results were properly adjusted to reflect actual market

condi ti ons?

A. We did.
Q What kind of things did you do?
A. We | ooked at each of the areas, we | ooked at how

we, inreality, nove mlk around New Engl and and New YorKk,
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and di scussed further adjustnents to the nodel that, =the
three of which that | testified to.

Q And in your experience in working in the industry,
were those nodifications to the nodel results necessary in
order to properly ensure that the -- that the
differentials were set properly?

A. | believe they are.

Q Ckay.

M5. HANCOCK: Your Honor, at this tinme we woul d
nove for the adm ssion of Exhibit 370.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 370, which is al so
NIVPF- 437

There is none. Exhibit 370 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 370 was received

i nto evidence.)

THE COURT: M. Werne, before you step down, |
woul d |'i ke the Agricultural Marketing Service to cone to
you and collect their originals and ny 301 to give it back
to me on their way back. So they are |ooking for 53, 58,
366, 368, and 369.

M5. HANCOCK: Thank you, M. Werne.

THE COURT: Thank you. You may step down.

M5. HANCOCK: Your Honor, our next witness is
Johnny Hi r anot o.

THE COURT: Wl cone.

THE WTNESS: Thank you. Good norni ng.
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THE COURT: Good norni ng.
Wul d you pl ease state and spell your nane.
THE WTNESS: Johnny Hiranmoto, J-OH NNY,
H ramto, HI-RA-MOT-QO
THE COURT: Have you previously testified in this
pr oceedi ng?
THE WTNESS: | have not. This is ny first
t esti nony ever.
THE COURT: May you enj oy.
THE WTNESS: | hope so.
M5. HANCOCK: That sounded a little |like the
Hunger Ganes.
THE COURT: If you raise your right hand, 1"l
swear you in.
JOHNNY HI RAMOTQ,
Being first duly sworn, was exam ned and
testified as foll ows:
MS. HANCOCK: Your Honor, if we could have the
next exhibit nunber for his testinony.
THE COURT: The next one is 373.
M5. HANCOCK: And we'll mark that on
Exhi bi t NWMPF- 56.
THE COURT: Yes. 373, Al so NVPF-56.
(Thereafter, Exhibit Nunmber 373 was narked
for identification.)
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Hiranoto.
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Wul d you m nd providing your business address for
t he record.

A. Sure. 1405 North 98th Street, Kansas Cty, Kansas
66111.

Q And did you prepare Exhibit 373 in support of your
testi nony today?

A | did.

Q And if you wouldn't m nd providing that statenent
for us, just being mndful of your reading speed for our
court reporter.

A. Il wll. 1'lIl do ny best.

Hello. M nane is Johnny Hiranoto. |[|'m here on
behal f of Dairy Farnmers of America, Inc.'s (DFA) Wstern
Area. The Western Area is one of seven fluid area
di vi sions within DFA

THE COURT: A little nore slowy.

THE WTNESS: Gkay. Sorry.

Currently, Western Area has 203 farner-owners in
California and Northern Nevada produci ng over 600 m|llion
pounds of mlk per nonth. Currently, the majority of the
mlk is pooled in Federal Order 51. 100% of Western's
menber mlk is transported by either a third-party haul er
or by the farmer-owners thenselves. MIKk is delivered
t hroughout the state of California and Northern Nevada.

DFA al so operates six manufacturing facilities in
California and one in Northern Nevada. These facilities
receive raw ml k, cream and condensed skimm |k, and make

a variety of products including, but not limted to,
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cheese, whey, HTST and ESL fluid mlk and fluid products,
nonfat dry mlk, whole m |k powder, and other specialty
dairy products. Al but one --

THE COURT: Let ne just ask. Right after you
menti oned HTST and ESL fluid m |k, rather than reading
"and m |k products" you read, you said, "and fluid
products.”

THE WTNESS: | apol ogi ze.

THE COURT: Does it make a difference?

THE W TNESS: Yeah, m |k products.

THE COURT: M Ik products. Al right. Thank you.

THE W TNESS: Ckay.

-- nonfat dry mlk, whole ml|k powder, and ot her
specialty dairy products. Al but one of these DFA-owned
facilities received raw m |k from our farner-owners.

For al nost 25 years | have had various roles in
DFA, mainly in California. Currently I amthe director of
accounting and marketing information for Western Area. M
duties include nonthly closings, financial reporting,
regul atory reporting, budgets, market forecasting,
conpilation of historical data and statistics, and | act
as a custoner, vendor, and regulatory liaison. The best
t hing about ny work is getting to know the farner-owners
and their famlies.

Understanding that | -- understanding that what |
can positively affect these farmfamlies --

THE COURT: Start again, please.

THE W TNESS: Oh, sure.
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Under standi ng that what | do can positively affect

these farmfamlies is truly rewarding.

| am here today in support of Proposal 19

submtted by the National MIk Producers Federation (NWVPF)

to noderni ze the national Federal Order pricing surface in

Cl ass |

differentials. M testinony will focus on the

price surface proposal for Northern Nevada and California.

Bel ow are maps that show current, proposed, and the

di fference between proposed and current, |ocation

differentials, both nationally and the regions I wll be

focusi ng on.

Current,

Map 1, which is Current (National); Mp 2,
which is California and Nevada; Map 3 is NWF

Proposed (National); Map 4, NMPF Proposed (California and

Nevada) ;

sorry --

| astly,

Map 5, NWPF Proposed versus California -- |I'm
Proposed versus Current (National); and then
Map 6, NVPF Proposed versus Current (California

and Nevada) .

In addition to supporting the testinony of

M . Vandenheuvel of California Dairies, Inc., regarding

California, | would first |ike to discuss Northern Nevada.

Nevada has Class | operations in and around Las Vegas,

G ark County, and Reno, Washoe County. DFA operates a

medi um si zed manufacturing plant in Fallon, Churchil

County.

THE COURT: Slow down just a bit, if you will.
THE WTNESS: Yes, nma'am
Washoe County and Churchill County are in Northern
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Nevada. Currently, Washoe and Churchill Counties have the
sane differential as m | k-producing counties directly to
the east in California. These counties in California have
a mx of Cass | plants and manufacturing plants. It is
necessary to continue a simlar price surface between
these plants in this bistate region to nmaintain
conpetitive equity for themrelative to blend prices under
the California order. See Mip 2.

Hi storically, Washoe and Churchill County, and
ot her counties in Northern Nevada, have followed the
pricing structure of Northern California. See Map 2.
These counties have strong and historical association with
Nort hern California.

Prior to Novenber 2018, while California stil
operated under a state order, Nevada had adopted the sane
basic pricing structure in place in Northern California
for use in Northern Nevada. When California began
operati ng under the Federal Order system Nevada, once
again, utilized California's pricing structure, adopting
t he Federal Order 170 pricing differential --

THE COURT: Now, just so that it's clear what you
mean by "170," would you read that nunber again?

THE WTNESS: Sorry, $1.70.

THE COURT: No, it's an order nunmber -- oh --

THE W TNESS: Ch.

THE COURT: -- oh, wait a mnute, maybe -- nmaybe
you are tal king about the $1.

THE W TNESS: Yeah
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THE COURT: Ckay. So the Federal Order that you
are tal king about is the Federal Order that includes
Cal i fornia and Nevada?

THE WTNESS: Yeah, Federal Order -- yeah, the
Federal Order price differential.

THE COURT: Thank you.

THE W TNESS: (kay.

-- adopting the Federal Order $1.70 pricing
differential the same as Northern California.

Additionally, a plant in Northern Nevada has

consistent route distribution in Northern California. W

2023

support the relationship that Northern Nevada and Northern

California have historically held, which continues today.

We believe this will continue to keep all handl ers

conpetitive in both regions. The proposed value for dark

County, Nevada, is $2.90 value. Oher NWVPF nenber
cooperative witnesses will be providing testinony about
this area, and DFA agrees with the $2.90 val ue and

recomends its adoption.

NMPF supports consolidation of California s $1.60

and $1.70 zones to the new $2.50 zone. MIk and route
di stribution in both zones noves interchangeably between

the zones. W also agree with M. Vandenheuvel's

testi mony during the 2000 Federal Order Reform California

was under -- was operating under a state order and we
al nost assuredly did not scrutinize, as we woul d today,
the differentials assigned, as they played little to no

role for us.
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Al nost 19 years later, with California adopting a
Federal Order in Novenber 2018, the differentials are not
sui t abl e.

| did change that word, Your Honor.

THE COURT: From"were" to "are"?

THE WTNESS: Correct.

THE COURT: So we'll do that also on the record
copy. We're on page 6 of Exhibit 373, m ddle of the page.

So again, read -- that line begins with the nunber
"2018," just begin there, if you woul d.

THE W TNESS: Ckay.

-- 2018, the differentials are not suitable. They
do not reflect accurately the cost of noving ml|k and
provided little incentive by thenselves to route mlk to
Class | plants, particularly in the | arge Northern and
Southern California urban areas. W scranbled to adjust,
adapt, and ultimately arrive at a price nechanismto
facilitate necessary m |k novenents.

Proposal 19 to noderni ze the national Federa
Order pricing surface and Class | differentials gives us
an opportunity to adjust to current tinmes. W also feel
that the differentials assigned by the study fell short
for the Western region, especially in California. W
support M. Vandenheuvel's view of the relationship
between California's Central Valley and the maj or Upper
M dwest m | k sheds of Wsconsin, Mnnesota, and South
Dakot a.

Regul ati on continues to challenge California dairy
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producers, such as air quality, water rights, wastewater
di sposal, and zoning, to nane a few. Costs of production
continues -- | added the word "to."

THE COURT: Ah, so we're on page 7, second line,
we're just putting the word "to," T-O after "continues."
THE WTNESS: You want nme to re-read that

sent ence?

THE COURT: Yes, please.

THE WTNESS: Costs of production continues to
i ncrease, and fromwhat | understand, it's magnified in
the West. Labor, feed, insurance, and utilities costs,
anong others, are higher in California. DFA' s Western
Area average hauling costs have nearly doubl ed conpared to
2001. | have included information from Frazer,
specifically for California, shown in Appendi x 1 bel ow,
that was previously provided into the record.

Even being a top mlk -- I'"'msorry -- even being a
top mlk producing state, noving mlk is not as sinple as
it would seem California geographically is a very | arge,
el ongated state, containing significant nountain ranges,
traffic at tinmes is horrendous, particularly in the very
| arge urban areas, but increasingly in the grow ng urban
areas of the Central Valley as well. This adds
significant travel time, wear and tear on equi pnent, and
pl aces additional strain on the driver pool.

There are few m |k producers in close proximty to
the | arge Southern and Northern California urban areas,

whi ch necessitates increasing |onger hauls. One of our
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2023

contract haulers, a large mlk hauling business in

the follow ng data, Chart 1, of the changes in its cost

and haul er rates have increased steadily for mlKk
deliveries to these plants. Also, high cost of |abor,
i nsurance, and regul ation anmong with restrictive weights
limts, all conbine to nmake hauling m |k demandi ng and
expensi ve.

And there's Chart 1.

Qur farnmer-owners are also dealing with increases

in labor costs, utilities, regulatory costs, naintenance

true -- and | changed the word "to" to "for."
THE COURT: Al right.
THE WTNESS: F-OR
THE COURT: So we're on page 8, it's the third
i ne under the chart, and the word "to" is now "for."
And woul d you read the sentence again.
THE W TNESS: Ckay.

| am sure that is probably true for farnmer-owners

structure. Traffic alone has increased haul er resistance,

California who has asked to remai n anonynous, has provided

costs, feed costs, and a variety of other issues to nane a

few |I'msure that -- sorry -- | amsure that is probably

across the country, but it seenms to be -- and | struck out
the word "a" -- apol ogi ze.

THE COURT: No worries. That's easy for us.

THE WTNESS: -- magnified in California
because -- and | struck out the word "of."

THE COURT: | see.
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THE WTNESS: -- everything costs nore in
California. Just because California dairy producers are
considered to be very "efficient” does not nean that they
shoul d be penalized. Federal O der 51 was nodel ed after
t he Upper Mdwest, but the -- but the disparity of the
differentials in California conpared to the Upper M dwest
is not equitable fromthe recent study, let alone to the
rest of the country. NMPF s proposal brings back to the
simlar relationship between California, Nevada, to the
Upper M dwest.

I n concl usion, we support NMPF' s proposal of the
Class | differentials and the testinony of
M . Vandenheuvel. Thank you for the opportunity and the
time to allow ne to speak.

And the last two pages is Appendix 1 of the
Frazer.

BY MS. HANCOCK:
Q Thank you, M. Hiranoto.

If we could turn to page 5 of your testinony. You
were tal king about the differentials and the conparison
bet ween Nevada and California. And in that first
par agraph on page 5, about hal fway through, after you have
listed the counties there, you said that currently Washoe
and Churchill Counties have the sane differentials as
m | k- produci ng counties directly to the east in
California.

Shoul d that be west?

A. West. Yes. Thank you.
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THE COURT: Al right. W'Il nake that change
now. That's page 5, it's six lines dowmm. W're going to
change "east" to "west."

And woul d you just read that sentence for us now.

THE WTNESS: Currently, Washoe and Churchil
Counti es have the sane differential as m | k-producing
counties directly to the west in California.

BY MS. HANCOCK:

Q And then if we turn to page 6, the | ast paragraph
on that page, you were tal king about National MIK's
Proposal 19, and you state that, "W also feel that the
differentials assigned by the study fell short for the
Western region.”

And |'mwondering if you could tell us what study
you are referring to there.

A Ni chol son and -- can't renenber the other
gentl eman's nane, |'msorry.

Q St ephenson?

A. St ephenson.  Yeah, Stephenson.

Q Are you tal king about the nodel results?
A Correct. Yeah.

Q Ckay.

A Bot h versi ons.

Q "' msorry?

A Bot h versi ons.

Q Meani ng the May and the Cctober?

A Correct.

Q Ckay.
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2023

MS. HANCOCK: Your Honor, at this time we woul d
make M. Hiranoto avail able for cross-exam nation.
THE COURT: Thank you.
MR, ENGLI SH: Good norni ng, Your Honor.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, M. Hiranoto.
A Good norni ng.
Q My nane is Chip English for the MIk |Innovation

California is processed as Cass |?
A. That depends.

or not?
A. Depends on how nuch mlk is pooled at any

particular nonth you are referring to.

or essentially all the mlk is pool ed.
What would the Class | utilization be in
Cal i fornia?
A. Well, prior to Federal Order, California was

i nclusive pooling, so | don't renenber exactly what the

to guess.
Q Wel |, don't guess.

G oup.
So what is the Class | utilization in California?
A. What do you nean?
Q What -- what percent of m |k produced in

Q You nean it depends on whether all mlk is pool ed

Q So let's take a nonth when all the mlk is pool ed,

nunber was back in October of 2018. But | -- | don't want

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

8642



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

But since you nentioned the term and | don't
think it's been used yet in this Federal Order hearing,
what do you nean by the term "incl usive pooling"?

THE COURT: Uh, what --

MR, ENGLI SH: I ncl usive pooling.

THE COURT: Inclusive pooling. Thank you.

THE WTNESS: The California state order requires
that all mlIk be pooled in the state. That's what |
referred to as "inclusive pooling."

BY MR ENG.I SH:

Q Is it fair to say that at that tinme, dass |
utilization was under 20%

A. | think that would be fair to say.

Q Okay. Wuld it be fair to say that mlk
production has continued to increase in California since
becom ng part of the Federal Oder?

THE COURT: Did you say "increase"?

MR. ENGLISH: Increased. Total mlk production in
California has continued to increase.

THE WTNESS: | struggle to answer that question
because | woul d need years to conpare. Currently it's
decr eased.

BY MR ENGLI SH:

Q | s there an adequate supply of mlk for fluid use
in California?

A. | would -- | would ask you to give ne what
"adequat e use" neans and "adequate supply" neans.

Q Are you famliar with that termas used by USDA in
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Federal Order decisions?

A The reference does not conme to m nd.

Q Do you know whet her USDA has supplied, in the
past, or applied in the past, any reserve supply concept

of 25 to 30% of the mlk being available for Cass |?

A | am not aware of that statistic, no. |
apol ogi ze.
Q If that statistic were applied to California,

given at least in 2018 a |l ess than 20% Cl ass |
utilization, you would agree that there would certainly be
nore than enough reserve supply in California, correct?

A. Well, being that DFA is not the | argest
cooperative in California, wthout having all the nunbers,
| cannot answer that question with -- with authority.

Q Al'l right. Thank you

Nonet hel ess, you have 25 years of experience with
DFA, and nostly in California, correct?

A That's correct.

Q So you have testified that DFA has six
manufacturing facilities in California. | don't need to
know all the specifics, maybe just, |ike, by class.

Coul d you nane those six facilities and which
class of mlk they essentially produce?

A. | will do ny best. W have two Class | plants --
|"msorry, three Class | plants in Southern California;
one Cass Il plant in Southern California;, we have a
cheese plant in the Central Valley; and we have a -- |

don't know what you'd call it, it's a joint venture, fluid
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m | k product in Ventura County.

Q When you say three Cass | plants in Southern
California, how do you define Southern California?

A. They are -- one's in Orange County, and two is in
L. A County.

Q And the facility in Churchill County, Nevada, is
that a -- what kind of plant is that?

A Sorry, | got ny counties kind of screwed up here.
Ckay. That's under Fallon. That's a Cass IV facility.

Q And do you recall when that was built?

A. | want to say around 2013, 2014.

Q It was built prior to there being a Federal Order
in California, correct?

A That's correct.

Q The mlk that is supplied to your O ass
facilities, is that all mlk fromDairy Farners of
Anerica?

A No.

Q And what about the cheese plant in the Centra
Vall ey, is that 100% supplied by Dairy Farnmers of Anerica?

A At nost tines, yes.

Q When you say "at nost tinmes, yes," does that nean
that at sonme tinmes of the year it serves as a bal anci ng
facility and accepts mlk fromother areas, from other
suppliers?

A. | wouldn't consider that cheese plant a bal anci ng
plant. There's just tinmes where, based on m |k novenent,

that it gets supplied by a third party.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

Novenmber 29, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q But you, in essence, consider that to be a full
supply plant, basically it's a dedicated supply?

A. In my mnd, yes.

Q Thank you.

| do not want confidential information, but an

approxi mate percentage for the Cass | plants, how nmuch
mlk is supplied by DFA?

A Vell, if you don't want confidenti al
information --

Q And that's fine. |[If you don't even want to answer

generally, that's fine.

A | don't.

Q Fi ne.

A Yeah.

Q Sir. | think we've actually known each other for

a period of years --

A Yes.

Q -- and | also have a reputation at these hearings,
| don't want ny clients giving it, and | don't want you to
give it, so that's fine.

A | appreciate that.

Does DFA operate any plants in Arizona?

Q

A Not that |I'm aware of.

Q Does DFA have dairy farner nmenbers in Arizona?
A

The Western Area does not, so not that | am aware

of .
Q Ckay. | think there's another w tness for DFA who
is testifying who m ght cover Arizona, so -- but as far as
TALTY COURT REPORTERS, INC. 8646
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you know for your area, no?

A Yeah. For our -- for the Western Area of which |
represent, we do not have an Arizona nenber.

Q And since you represent the Western Area, if DFA
had an Arizona nenber that shipped into California, you
woul d know about that, correct?

A. If it falls under our region, yes, | would.

Q California is your region, right?

A. California -- yes, California is our region.

Q So was there a red pencil -- | think there was a

red pencil crew for the West, correct?

>

| was not part of any red pencil crew
Q That's going to cover a | ot of questions.
Did you, nonetheless, consult with
M. Vandenheuvel on the devel opment of the California
position for National MIk?

A. Sorry, | didn't catch the begi nning.

Q Ckay. | apol ogi ze.

Since you -- even though you were not on the red
pencil crew, did you nonethel ess consult with
M . Vandenheuvel on the devel opnent of C ass |
differentials in California?

A Yes, we have had di scussi ons.

Q And what were those di scussions?

A Regarding the differentials that was established
by the -- what | will say the task force, and it was then
di spersed to certain areas. And M. Vandenheuvel was in
the West, represented the West.
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Q And do you recall any specific discussions about
t hat ?
A. | guess | would need to know what specifics you

are asking for.

Q About why, for instance, National M|k was seeking
to increase Cass | differentials above that of the nodel
resul ts.

A Yeah, | was in sone of those discussions.

MR. ENGLI SH:  Your Honor, | would Iike to have
anot her exhi bit marked.

THE COURT: Certainly. Shall we go off record for
a nonent ?

MR, ENGLI SH:  Yes.

THE COURT: Let's go off record at 9:07.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 9:09.

M. English, | have before me M G Exhi bit
Nunmber 57. | have marked it as Exhibit 374.

(Thereafter, Exhibit Nunmber 374 was marked

for identification.)

MR. ENGLI SH: Thank you, Your Honor.

So what has been marked as Exhibit 374 is, again,
a MG prepared docunent for selected California and Nevada
| ocations. | note on the second page, the legend, to

provide a basis for where the information cones from

And | wll note ahead of tine, again, that, yes,
M G prepared this docunment. The sources are there. |'m
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perfectly content to accept ahead of tinme what | think
will be National MIk Producer Federation's attorney's
sane concern fromyesterday with respect to the Order 1
information. You know, we'll deal with it at the tine of
adm ssion. But | recognize that. But, again, this is a
docunent that has been prepared using information that is
already in the record, and the only differences, of
course, are calculations in the |ast colums.

We have, as you will note from yesterday, and now
going forward, we're trying to conform maki ng everyt hi ng
the sane. In other words, we're not trying to omt
different colums or add new col ums going forward, so
that there is sort of a consistency to the kind of
information that is presented.

THE COURT: Thank you.

BY MR ENG.I SH:

Q So | guess part of ny question, M. Hranoto, is
going to be: At what point did you have the
conversati ons?

And | ask that because there was the nodel nunbers
t hat cane out, which are referenced in the colums My '21
estimtes, COctober '21 estimates, and the University of
Wsconsin (UON Version 3 average that's sort of in the
m ddl e of the page.

Then there were -- National M|k provided
informati on over a period of tine to USDA, and they did so
in March of '23, which is the proposed Class | March ' 23.
Agai n, what was called -- |abeled on what's Exhibit 300,
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new proposal My 2023, and then ultimately, a new
subm ssion, which is Exhibit 301, Proposal Nunber 19, in
June 2023.

And there are sone differences, especially from--
| think the only differences really are between the nodel
and National MIk's nunbers, but in terns of March to May.

And so one question | have is, at what point do
you recall getting invol ved?

A. Wth respect to M. Vandenheuvel, is that what you
are sayi ng?

Q Wth respect to M. Vandenheuvel, or for that
matter, in | ooking at any of these proposed C ass |
differentials.

A. Time seens to run together these days. | want to
say |late | ast quarter of 2022.

Q Thank you.

And was it then that you concluded, or you
concluded in consultation with others, that the results
presented by the nodel were inadequate?

A | don't know if the concl usions happened in 2022,
but we definitely felt that it fell short.

Q In what ways did it fall short?

A. W feel that the study didn't feel like it
adequately captured costs of noving mlk -- or just costs
of producing mlk in the State of California.

Q In what way in calculating Class | differentials
prior to this proceeding has the cost of processing mlKk

in an area played a role in the level of the O ass |
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differential for that |ocation?

A. Can you ask that a different way?

Q Do you know how USDA has, in the past, calcul ated
the level of Class | differentials for a particular
| ocation?

THE COURT: A particular --

MR. ENGLI SH: Locati on.

THE COURT: Locati on.

THE WTNESS: For nyself, again, being newto
Federal Order, no, | do not know directly. | have sone
understanding indirectly.

And, again, as | stated in our testinony, when we
went to Federal Order in Novenber 2018, we had tal ked to,
| believe, USDA and other folks, that the differentials
fell short, but there was no way to get that changed
wi t hout a national hearing.

BY MR ENGLI SH:

Q Do you understand that at |east presently, the
Class | differentials are conposed of a base differenti al
pl us a val ue based upon | ocation?

A | have sone understandi ng of that, yes.

Q Do you understand that that difference in val ue
based upon | ocation is based on the cost of noving mlk
fromwhere it is produced to where it is processed?

A To ny understanding that is a, that is a factor.
A piece of it.

Q Where in the factor of setting, whether it's the

base or the differing value for |ocation, does cost of
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production figure in?

A. | don't know if | can answer that question.

Q Ckay. |If you were involved in late 2022, do you
know what happened between March of 2023 and May of 2023
such that if you | ook at the very last set of col umms,
difference May '23 m nus March 2023, there were changes
proposed in what National M|k was proposing for the
sel ected counties in California, Nevada?

A. | think | understand your question, but can you
say it a different way?

Q Sure. A colum in the mddle of the page has
"Proposed Cass | March '23," and the columm inmedi ately
to the right is "New Proposal My '23."

W have -- and that comes from Exhi bit 300,
Colums O and S.

M G has sinply done a cal culation subtracting from
t he May nunber, the March nunber, resulting in a series of
nunbers, none of which are zero, in that next to | ast
colum | abeled "D fference May '23 to March '23."

And |' m aski ng whet her you have know edge as to
what happened t here.

A What | can speak to is that it was a -- we never
had a final nunber, frommy understanding. | don't know

about any subm ssion of the old and new that you are

referring to. | just know we were working on trying to
get to a final nunber, and it was a national thing. It
was -- you know, it started nationally, with -- again,
wth the task force, and then to create sone -- | don't
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want to call it baseline, but to create a starting point.

And each area | ooked at their own, and we | ooked at the

st .

Q Were you ever involved in conversations going
across groups, like, say the West and the East?

A Definitely not the East. W did have a
conversation, and | believe you will have testinony

from-- | believe it's Monty for O egon, Washi ngton,

we did have conversation, because that was part of the

Western group. W did have conversation that touched
Cal i f orni a.
Q How about conversations such with the Upper

M dwest ?

A. | did not speak to anybody personally about the

Upper Mdwest. | know | reference that in ny testinony

Novenmber 29, 2023

because of current differentials to what the study canme up

W t h.

Q And conpared to the Upper M dwest and what you
did, are you aware that, at |least for Mnnesota, or at

| east parts of M nnesota, south and west of there, that

National M Ik is proposing increases over the nodel

results?

A. Ch, we -- yes. Qur -- I'msorry, not "we" --

National MIk's proposal is above the nodel for

California. |Is that what you are asking?

Q Well, actually | was going a different place.
know t hat .

A. Ckay.
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Q But | was asking: Are you aware that Nationa
M|k was al so proposing increasing, starting just a little
west of the Wsconsin border wwith M nnesota, M nnesot a,
t hen through the Dakotas, and southwest fromthere, that

National MIk is al so proposing increases to the nodel

t here?
A. "1l be honest, | didn't |ook at the Upper
Mdwest. |I'mvery protective of California, so | -- |

stuck to California.

Q But part of your testinony is that you were, you
know, believing that the nodel fell short in terns of
equity with the Upper M dwest, correct?

A That's correct.

Q So if National MIk raises the Upper M dwest and
then you say there's a concern for equity in the Upper
M dwest, hasn't National MIk essentially bootstrapped
their way into an argunent for needing to increase prices
in the West?

A. So our focus was price alignnment and -- and
basically keeping the relationship. W wanted to nake
sure that the relationship in California and Northern
Nevada stayed roughly the sane as to what it was going on
sonewhat nationally.

And when we went to Federal Order, you know, | had
a lot of questions on going to Federal Order, and | kept
getting told, even by USDA, that it's really nodel ed after
the Upper Mdwest. So we focused on the fact that if the
Upper M dwest was going to be X, then the Western Area
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needed to be sonewhat simlar to X, if that nakes any

sense.
Q When USDA said it was nodel ed of f of the Upper
M dwest, were -- were they neaning in terns of results or

order provisions as drafted?

A. From ny understanding, | would say just about all
of it. There was no order that was -- that woul d conme as
close to how California marketed m |k than the Upper
M dwest .

Q And so that woul d nake sense that order
provi sions, for instance, sonething other than inclusive
pooling, would | ook |ike the Upper M dwest, correct?

A Yes.

Q But by definition, if there is a difference in the
Class | utilization between the Upper M dwest and
California, that Cass | utilization by itself, whether or
not the Class | differentials were the sane, would result
in a different pay price to producers, correct?

A. "' m not sure what you nean.

Q Wel |, you have tal ked about the need to be
equitable in terns of pricing between the Upper M dwest

and California, correct?

A Yes.

Q Ckay. How can there be -- well, how do you define
equity?

A Vell, how!| would define it would be sonmewhat in

t he sanme rel ationshi p.

Q Sanme rel ati onshi p meani ng what ?
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A. Meani ng the current differential versus the
pr oposed.

Q Wiy is that relevant to USDA in rul emaki ng?

A. Wth California being a state order for so |ong,
feel that California kind of got overlooked in a |ot of
different things because it didn't really relate to the
Federal Order. As | stated, when we went to Federal
Order, the differential was a pain point, and now we have
an opportunity to fix it.

Q Have you done any study of the inpacts on mlKk
production in California, Nevada, if National MIKk
Proposal 19 is adopted?

A No, | have not.

Q You nentioned price alignnment as being inportant.

| f hauling costs have increased and mlk al so
noves | onger distances, doesn't price alignnent
necessarily negate recovery of hauling costs for mlk that
i s noving | onger distances?

A. Well, what do you nean in your -- in your use of
price alignnent?

Q Well, what | think about price alignnent doesn't
matter.

So let's ask: \What do you nean by price
al i gnnment ?

A. W're -- we're basically trying to nake sure that
the differentials for our Western Area doesn't fall so far
off that it's not capturing what we need. And, again, in

relationship to the Upper Mdwest, it -- it didn't cone
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cl ose, so we were -- we were nmaking sure that the
relationship stays, just as we did with California and
Nevada.

Q Ckay. So I'mglad you clarified. So maybe
there's two different price alignnents.

At the nonent, at |east, you are referring to
price alignnent between Cass | differentials in
California versus the Upper M dwest, correct?

A Correct.
Q | s there another price alignnent consideration
t hat you used, which was once you get to your narket and

have done your price alignnent within the Upper M dwest,

2023

t hought you testified that you also wanted to retain price

al i gnnment between | ocations within your area?

A. Bet ween whi ch | ocati ons?
Q Wel |, okay, Reno, Nevada, and Sacranento.
A. Yes. The relationship maintained with -- with

what our working group did. W kept the sane rel ationship

that exists today and as it's being proposed by Nati onal
M K.

Q And, for instance, also fromthe Central Valley to

Los Angel es you are keeping the sane rel ati onship,
correct?

A. That is correct.

Q You have di scussed that hauling costs have doubl ed

conpared to 2001, correct?
A. | have di scussed on our average it has doubl ed.

It's probably way nore than that.
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Q Nonet hel ess, your testinony for what your
knowl edge is, is that hauling costs have doubl ed since
2001, correct?
A. That's correct. | can only speak to the data |
have.
Q Ckay. Do you agree that the nodel already
i ncl udes hauling and hauling increased costs in it?
A From nmy understandi ng there are sone hauling costs

in there, but from sone discussions that | heard, neaning

| was in the roomwith Chuck -- I'msorry --

M. Nichol son, the anmount of traffic and various things is

not accounted for in the study.
Q Ckay. We'll get to traffic in the G apevine.

A. O a full stop if there's snow.

Q | was thinking | ast Wednesday when | guess a truck

wr ecked and closed the |1-5 for hours.
Did you read about that?
A. | did not. But there's always sonet hi ng.
THE COURT: M. English, renenber where you are.
This would be a good tinme for a 15-m nute break.
And so pl ease cone back ready to go at 9:45.
We go off record at 9:30.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 9:46.
M. English, you may resune.
MR. ENGLI SH: Thank you.
BY MR ENGLI SH:
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Q M. Hiranoto, before the break we were talking
about the nodel and perhaps sone things that you viewed as
bei ng necessary to change.

So what | have so far is price alignnent between
California and the Upper M dwest, correct?

A Correct.

Q That is one factor

And then one factor you applied was the need for,
in your view, price alignment within the California
mar ket, al so thinking about Nevada, correct?

A Correct.

Q And then one other factor, which we're about to
tal k about, is deviations because of traffic, correct?

A. Wel |, depends on your question. | don't knowif
that's correct or not.

Q Ckay. So we'll |eave that aside for a nonent.

So other than price alignment between California
and the Upper Mdwest, and price alignnment within the area
of California and the operations in Nevada, what other
factors were considered for nmaking changes to the nodel
results in terns of your testinony?

A Well, as | stated in ny testinony, there are a | ot
of difficulties in producing mlk for our farnmer-owners in
the state of California. Traffic is just one of them

Q Thank you. W had di scussed that.

Are you suggesting that there aren't difficulties
in producing mlk in other parts of the country?

A. No, sir. |I'msuggesting -- or |'mnot suggesting
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that at all. |'mjust saying based on what | see, what |
hear from our farnmer-owners, what is going on in the state
of California, and conpared to the nodel's -- or the
study's differential, to nme, to us, it doesn't quite
al i gn.

Q How woul d you describe -- how woul d you
specifically explain to USDA when it has to issue a
rul emaki ng under | egal standards, how that translates into

actual nunbers as opposed to a feeling?

A. Wll, luckily for ne that's -- that's above ny pay
gr ade.
Q So anot her way of tal king about alignnent is

slope, that is a slope in changing Class | differenti als.
Do you understand that concept?

A. | have heard of the slope, yes.

Q G ven increases in hauling rates, how does
mai ntaining the slope in Class | differentials in
California, say for instance, fromthe Central Valley to
Los Angel es, reconcile with what USDA has done in the past
for Class | differentials?

A Well, | can't speak to what USDA has done in the
past, that's something | just -- | don't know So | don't
know how to answer your questi on.

Q So | think, you know, certainly in answer to a
guestion | asked, you've already suggested, and | think
sonething that you stated earlier in response to a
guestion fromyour -- fromNational MI|k's attorney, you

agree that delivering mlk to Los Angel es has speci al

TALTY COURT REPORTERS, INC. 8660
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

2023

chal | enges, correct?

A. Yes, delivering mlk to Cali- -- to L. A County,
you said, |'msorry?

Q Los Angel es County.

A Los Angeles, yes. Yes, it does have its
chal | enges.

Q What about Orange County, does that have its
chal | enges as wel | ?

A Yes, it does.

Q And leaving all joking aside, by and |large, the

G apevi ne, correct?
A Yes, sSir.

Q And, you know, probably on the |ist of highways,

of the worst roads for reliability, correct?

area in New York, so | can't answer that.

Q Let ne assure you, you don't want to do it.

just a terrible route to try to travel to get, whether

A. Yeah. | nean, just about any type of product

that's being shipped by truck is going through that

hi ghway up and down the state.

Q So given the fact that the nodel, from your

other than the Cross-Bronx in New York, that m ght be one

A. | have never -- that's a Skylar question. She's

But bottomline is, whether it was |ast Wdnesday

it's mlk or anything else, down to Los Angeles, correct?

best/worst way to get mlk down to Los Angeles is down the

been in both areas. | unfortunately have not been in that

with the truck accident, you know, a fire, a flood, that's
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conversation with Dr. N chol son, does not pick up traffic,
why woul dn't, with cost changes in 25 years, National Mk
say, you know what, we're going to nake an adjustnent and
have the Class | differential in Los Angel es be higher,
that is to say to increase the slope relative to the
Central Valley?

A. | s that what you are proposing? W'IIl take it. |
can't -- | can't answer that question. Right? It's a
working -- it's a working group, and we're -- we're all

wor ki ng together. W're not trying to give an advantage
over one region over another.

Q When selling -- so we discussed sonmewhat about
where your mlk -- do you also sell mlk, DFA nenber mlKk,
do you also sell DFA nenber mlk to Cass | operations not
oper ated by DFA?

A W do.

Q Have you, for such mlk in California, negotiated
an over-order premumfor the sales to that C ass |
plant -- to those Class | plants?

A W have.

Q Is that pretty standard in California?

A | can only speak for what crosses ny desk. |

can't speak for Land O Lakes or CDI

Q | am asking in your experience as to what crosses
your desk.
A Yes.

Q And how about plants in Nevada, are you al so able

to negotiate an over-order premumfor sales to plants not
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owned by DFA in Nevada?

A Yes.

Q Does DFA in California and Nevada have a fuel
surcharge within the over-order premum or separate from
t hat ?

A. What do you nean by "fuel surcharge"?

Q A provision within the contract that says if fuel
prices are higher than sonme standard nunber, that there's
addi ti onal charge for delivering mlk to Class I?

A Ckay. Now that | understand that, can you re-ask
the original question? Sorry.

Q Do -- does DFA for its sales of mlk to plants not
owned by DFA, receive, in the contract, such a fuel

sur char ge?

A. Yes and no.
Q Ckay. Can you tell nme -- if it gets to
confidential information, we cut it out -- but can you

tell me the difference between yes and no there?

A. Yeah. That's confidential. Proprietary.

Q To the extent you have said that you receive mlk
fromother suppliers for your Class | plants, are you

charged an over-order premumon that mlk?

A Yes.

Q Let's di scuss Nevada.
A " msorry?

Q D scuss Nevada.

A Ckay.

MR. ENGLI SH: And, Your Honor, can | ask, we've
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got another map just to help orient people. Sonme of us

have been involved wth Nevada/California issues for a

long time, but not everybody, and it's not part of --
THE COURT: So this will get the next exhibit

nunber .

MR. ENGLI SH. Yes, please.

THE COURT: Al right. So our |ast one was 374.
This next one wll be 375.

Yes, you may approach. Thank you, M. Engli sh.

So I|"mmarking as Exhibit 375, M G56, that's 5-6.

(Thereafter, Exhibit Nunber 375 was nmarked

for identification.)

2023

THE COURT: |If you do not yet have a copy and want

one, please raise your hand. They are being distributed
here in the room

You may proceed, M. English.

MR. ENGLI SH: Thank you.
BY MR ENGLI SH:

Q So let's discuss a couple pieces here.

First, do you understand that the state of Nevada

is not part of any Federal M|k Marketing order area?
A. Yes, | have that understandi ng.
Q And do you understand that whatever USDA may or

may not do, at the nonent at |east, that there is a

federal statute that says that Nevada shall not be part of

any Federal M1k Marketing O der hearing?

A. | don't know that verbiage, so --

Q Let's start with Cark County down in the southern
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part of the state.
That's where Las Vegas is, correct?
That's where what, |'msorry?

Las Vegas is?

> O >

| believe so, yes.

Q And there are two plants in Cark County, two
di stributing plants?

A | know of one. | know of one. Are you referring
to Anderson as the other?

Q Yes.

A. Then, yes. Yeah, sorry. | don't know where
Anderson is really at, so --

Q The one you did know about, is that a DFA pl ant?

A. Yes, Sir.

Q And is it true that that plant has no route
di sposition in California and, therefore, is not even
partially regul ated?

A. | can't speak to that. I'min the rawmlk fluid
di vision, not in the packaged division, so | can't speak
to that.

Q Wel |, wouldn't you know whet her that happens,
because if so, that would inpact pay prices to producers
that deliver to that plant?

A. Technically, yes. But when | am | ooking at the
pay prices, | -- | honestly do not go to the very | ast
page and review all the plants that is listed on the
statistical uniformprice each nonth. So | don't know.

Q But there's also an Anderson dairy plant in dark
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County. | understand you don't knowif it's in Cark

Novenmber 29, 2023

County, but will you accept ny representation it's also in
C ark County?

A
Q

Ckay.

Do you know whether its route disposition causes

it to be partially regulated in California?

A

| don't know anything about that plant. | just

know there is an Anderson plant.

Q

Do you know anyt hing about the m |k supply for

either of those two plants, as to where it cones fronf

A

Definitely not Anderson. And what | know of

Meadow Gold in Las Vegas is not current information. So

guess the answer is, no, | do not.

Q So then there are two plants in Northern Nevada:
One is Mbdel Dairy, and one is your manufacturing plant,
correct?

A That's correct.

Q And your manufacturing supply plant is in
Churchill County?

A That's correct.

Q Were -- and Model Dairy is in Reno?

A That's correct.

Q And Reno is in Washoe County?

A That's correct.

Q And your Class IV operation in Churchill, does
that receive mlk only from Nevada producers?

A That's correct.

Q And are nost of those producers |ocated in or
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around Fal | on?

A. Sorry, let nme correct that. Qur Fallon plant does
receive mlk consistently fromthe Nevada producers, but
it may receive mlk out of state. So | just want to be --
| want to clarify that.

Q And do you know from what jurisdictions it
receives mlk?

A Unfortunately, | do not. | -- again, | can only
speak to ny area. So at tines it has received mlIk from
Cal i fornia.

Q And then for Model Dairy in Reno, Washoe County,
do you know that that plant is fully regul ated under
California Federal Order 517

A. As of Cctober, yes.

Q Does that nean there's tinmes when it's not fully
regul at ed?

A. My understanding is it could change. So | ask
every nont h.

Q When you said a few nonents ago not your area, is
California area your area, and Nevada, you just know
sonet hi ng about; is that --

A That's correct. W have nenbers in California and
menbers in Nevada, but not all Nevada.

Q Are there dairy farmers -- and if you don't know,
| get it -- but are there dairy farnmers in Nevada ot her
than in and around C ark County and in and around
Churchill area?

A. Qur nenbers are around the northern, so the
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Churchill. | want to say there is one that was outside of
Churchill, but it -- 1 think it's in Nye County. | --
it's -- it's escaping ny mnd, but I think M. Stout with

Mountain Area can respond to whether or not they have a
menber in Nevada.

THE COURT: And Nye County is NY-E; is that
correct?

THE W TNESS: Correct.

THE COURT: Thank you.

THE WTNESS: Sorry, | think it is Lyon County is
t he ot her producer, not Nye, Lyon, L-Y-ON.

MR. ENGLISH: Kind of south and west of Churchill?

THE W TNESS: Yeah, correct.

THE COURT: Thank you.
BY MR ENGLI SH:

Q Recogni zing sone of the limtations you put on
your know edge about Nevada, is it National MIk's
position that there are insufficient supplies of fluid
mlk to serve the Nevada market?

A. | don't know the National MIKk's position on that
subj ect.

Q And your increases fromthe nodel that are
proposed for Nevada are based on the idea that you have
made the increases in California and you wish to retain
alignnment; is that correct?

A To ny understanding, that is correct.

Q At atine -- so back in the early 2000s, so after
Federal Order Reform but -- but before you built your
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plant in Churchill, are you aware that m |k from Nevada

dairy farnmers in Northern Nevada noved in raw formto

Model Dairy, or noved in raw form-- it was called "over
the hill" -- into the Sacranento area?
A. Yes, | amaware of that. Wat | can't renenber is

when it did happen.

Q So once the plant was built in Churchill, did --
to the extent there was mlk that noved in raw forminto
California -- did that stop?

A Yes. | don't like to add information, but | want

to clarify. The reason that it had struggled to nove over

the hill was the "California Real" seal.
THE COURT: The California what?
THE WTNESS: "Real seal.” A lot of the plants

adopted the "California Real" seal, which then plants did
not want mlk outside of California.

THE COURT: So did California Real on the
packagi ng suggest that the mlk was produced in
Cal i fornia?

THE W TNESS:. That is ny understandi ng, yes.

MR, ENGLI SH: Thank you.

THE WTNESS: | was trying to avoid any further
guesti ons.
BY MR ENGLI SH:

Q It may work, it may not.

Nonet hel ess, whatever the reason, one change from

time of Federal Order Reformto today is that to the

extent mlk noves into California from Northern Nevada, it
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Is doing so in packaged formfrom Model Dairy and not in
raw form from Northern Nevada farnmers, correct?

A. Did you give ne a tine period?

Q Wl l, since you built the plant in Churchill.

A | can't speak for Mdel, but inrawform that's
very limted. [|I'mnot going to say that it never happened
since the plant's been built.

Q Al right. Since the plant's happened, it may
have happened in a limted area, but certainly not to the
extent it happened prior to the plant being built,
correct?

A That is correct.

MR. ENGLISH | thank you for your tinme, sir. |
have no further questions.

And | nove adm ssion, Your Honor, of Exhibits 374,
375, acknow edgi ng in advance the concern that was
expressed yesterday by Ms. Hancock with respect to the
information. And to the extent people want to know, there
will be the witness who prepared this that people can ask
about that at that tinme. But, again, the references are
all there in the docunent.

THE COURT: Thank you, M. English.

Wio will next -- I'"Il deal with your notion to
take exhibits inalittle bit later.

Who will next cross-exam ne M. Hiranoto?

Thank you, M. Mltner.

MR M LTNER: Thank you, Your Honor.
/1
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q Good norning, M. Hiranoto.
A Good nor ni ng.
Q Ryan M Itner representing Select MIk Producers.
So | have just a few questions, and I'd like to
start with your testinony on page 5.
And in the first paragraph on that page you
stated, "Washoe County and Churchill County are in

Nort hern Nevada. Currently Washoe and Churchill Counties

have the sane differential as m | k-produci ng counties

2023

directly to the west in California," | think you nade that

correction.
VWi ch particular California counties were you
referring to when you cane up wth that sentence?
A It's basically all the counties that's in the
Central Valley that's the 1.70 zone.

Q Ckay.

A. |"mgoing to struggle you asking ne to |list every
county.

Q | don't need all of them Gve ne just one or

two, if you have themoff the top of your head there, that

are available readily.

A So we have like Sierra, Lassen. L-A-S-S E-N,
sorry.

Q That' s okay.

A. Pl umas, P-L-U M A-S.

Q Ckay.
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1 A. Sierra, S-I-BE-RRA

2 | s that enough?

3 Q Yeah, that's great. Thank you.

4 You nentioned that those counties were currently
5 | at $1.70 zone, correct?

6 A Correct.

7 Q And Washoe and Churchill are currently at $1.70
8 zone, correct?

9 A Correct.
10 Q So if I ook at what the nodel showed for Washoe
11 and Churchill Counties, it was $1.90 and $1. 95,
12 respectively, and then Lassen and Sierra Counties were
13 | $1.90 and $2.
14 So if we |ook just at what the nodel had for an
15 output for those counties, I'd like to know if that type
16 of alignment within a dine or so anong those counties
17 woul d be -- would provide for orderly nmarketing, in your
18 opi ni on?
19 A. Well, again, if -- if those Northern Nevada and
20 t he Northeast, or above Central -- slightly above Central
21 East and Northeast California counties were the sane, then
22 | would say yes. But your question is a little too
23 general in the sense that you are assum ng the surroundi ng
24 counti es had no changes.
25 Q |"mnot sure | follow your -- the last part of
26 your answer. Let ne rephrase m ne perhaps.
27 A Ckay.
28 Q If we focus on just the counties that you are
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referring to in your paragraph on page 5, if those
counties were all assigned differentials within a dine of
each other, would that create issues that woul d be of
concern to DFA? Whuld that -- would that allow you to
mai ntai n conpetitive equity, as you stated in your
par agr aph?

A. No, it would not maintain equity of a dine either
direction, | believe. And | want to clarify. Not
necessarily to DFA, but to the industry.

Q Explain the distinction you have drawn there
bet ween DFA and the industry.

A. Well, again, our work was col |l aborative, so it
wasn't what DFA wanted. That's why | want to make that
di stinction. You asked would it -- would it -- I'msorry,
you sai d sonet hing about DFA, so | wanted to clarify.

Q Yeah. And ny point of -- of referencing DFA there
is that you are testifying on behalf of DFA. | didn't
want to put you in a position to speak for anyone other in
your organi zati on.

A Under st ood.

Q So -- so anything -- so unless all of those
counties are exactly aligned on the -- with the sane
differential, your opinion is that would be an issue for
mai nt ai ni ng conpetitive equity?

A. I n my opinion, correct.

Q Ckay. Wiy, given the geography and di stance
across those points, would a dine in difference upset

conpetitive equity?
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A. | don't know if | have enough data with ne today
to kind of -- to answer that question. Bottomline, it
cones to howmlk is noved currently. And, yeah, |
just -- | just don't know how to answer that question.
would -- it would cost -- it nore than |ikely would cause

sonme di stress.

Q Can you give an exanple of the type of distress
t hat that woul d cause?

A. What cones to mind is basically route
di stribution.

Q Route distribution --

A. Crossing state |ines.
Q Can you give us any nore flavor than just a
cat egory?
A. Unfortunately, | cannot.
Q Ckay. Thanks.
MR MLTNER | don't have anything el se.

2023

| t

THE COURT: Who el se has cross-exam nation of this

wi tness before | ask for Agricultural Marketing Service
guesti ons?
| see none. | welcone Agricultural Marketing
Service to question the wtness.
CROSS- EXAM NATI ON

BY M5. TAYLOR:

Q Good norni ng.

A Good norning. You are scaring ne.
Q Ch, no, | was trying to be nice.
A

You've got that grin. | know the grin.
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Q I s that how ny kids feel?

A. | can't speak to that.

Q | always try to be pleasant and ni ce.

A. You are al ways pl easant.

Q Ckay. That's good to hear. | hope ny boss is
i stening.

Thank you for comng to testify today. | am going
to -- nmy first question, is there soneone else that's
going to tal k about Southern Nevada? | know you focused
on Northern Nevada.

A. Yes. Sonebody from UDA.

Q Ckay. Then I will save those questions for them

| want to go to page 6. You talk about -- and I'm
on the second full paragraph, so it starts "NWF
supports. "

A Ckay.

Q And the second sentence: "MIk and route
di sposition in both" -- "distribution in both zones" --
California, a buck 60 and buck 70 -- "noves
i nt erchangeably between the zones," which is why you
proposed just conbining those into one 2.50 zone.

Can you just talk a little bit nore about that?

A. Yeah. The -- with how m |k noves currently and
servicing custoners, the difference today just didn't
really make sense to us.

Q The $0.10?

A The $0. 10.

Q Ckay.
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A. Yeah. |It's because m |k goes back and forth at
tinmes, you know, with -- with hauling and the state trying
to becone nore green, it just -- trying to nove mlk the

right way to capture the right zone is counterproductive
in the industry and agai nst how the state wants us to
operate. R ght?

Q Ckay.

A. | nmean, California, unfortunately, is not an
ag-friendly state, even though they may claimthey are.
They care nore about tech.

Q So in California, what |'mhearing then, is

nmove -- mlk often noves against the grain of the zones
for other reasons, for -- because of state regulation
or --

A Vell -- sorry.

Q No, | nean, I'mnot -- I'mnot sure how to finish

nmy sentence, but I'mjust trying to get onto the record of
why that happens in California, so then why conbini ng

t hose zones woul d be appropriate.

A So there's -- there's a lot of optimzation --
Q Uh- huh.
A. -- if you will, that we think about. But at the

end of the day we've got to get the farner-owner's mlk to
the custoner. At the end of the day, we've got to get
mlk to the custonmer. So we try to |ook at putting mlKk
in a zone to a custoner, in the correct zone, and not go
backwar ds.

And, again, |I'ma Federal Order newbie, right?
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Trying to understand all that sonetines can -- not can --
it does give ne a headache, but -- but we try to do the
ri ght thing.

So after being in Federal Order for alnost five
years, right, alittle over four -- well, actually, no,
|"msorry, it's nowa little over five --

Q Ckay.

A -- that having the zone, that 1.60, 1.70 zone just
didn't quite nmake sense.

Q Ckay. And you talked about, it's in your
statenent, and you tal ked sone with M. English about the
differentials, and | -- | renenber the California hearing
fondly, and that the discussion about differentials for
California, at that tine, and why those weren't changed at
the time of the California hearing.

And you tal k about how they are not adequate. And
once you inplenented -- once the Federal Orders
i npl enment ed, the bottom sentence says, "W scranbled to
adj ust, adapt, and ultimately arrive at price nmechani sns
to facilitate necessary ml k novenents."

Can you expand on that? | guess, can you first
start wth what was the problemthat you found, and then
what was this price nechanismsolution that you then
i npl enent ed?

A. So as you heard the back-and-forth with
M. English, the hauling of mlk is a huge problemin
California. Right? W have got high gas prices. W have
got traffic. W have got weight limts. And on top of
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that, we have got the |lowest differential.
So noving fromstate order to Federal Order,

moving mlk from let's say, the closest, Kern County,

2023

down to L. A County, it's not -- it doesn't nearly even --

the differential doesn't nearly even cover what it costs

to haul, w thout even tal king about the anmount of tine.

And then with COVID hitting -- so, sorry, this is

kind of a, you asked for it, so it's a | ongw nded

answer -- but --
Q kay.
A. -- with COVID hitting, then hauling becones --

becane a lot worse. R ght? Drivers no |onger want to
wor k weekends. Drivers no |onger want to go over the
hill.

And then just recently we have got -- and no

of fense to anyone, | want to nmake that clear -- we have

got fast food workers making 20 bucks an hour. Ckay? So

haul ers want a raise. Everybody wants a raise. Right?
So how do our farner-owners, how are -- how are
our farmer-owners expected to keep producing this

i ncredi bl e product that is healthy and hel ps humans

devel op and grow and stay sustainable? | nean, they can't

even break even.

So the pricing nmechanism the industry basically

canme together. It's not just DFA, the industry cane

t oget her and had to have an understandi ng that even, yes,

we went to Federal Order, handlers didn't |ike what was

bei ng suggested by their vendors, us as one of them but
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they canme to the realization if they didn't try to at

| east work with us, then the farners would go out of

busi ness, and, you know, we need them as much as they need
us.

So I know I'mnot directly answering your
guestion, only because sone of it is proprietary, so |
apol ogi ze.

But we had to conme up with pricing that was --
know we' ve tossed this word around all day -- "equitable"
on both sides. Right? Qur dairy farnmers, our dairy
farnmer-owners understand and knows the inportance of
handl ers, and they are not trying to put them out of
busi ness. They understand they need to nmake a buck.

Wel |, that sanme respect needs to go the other way.

Qur farner-owners, they are not even asking to be rich,

they are just asking to be able to -- to at |east break
even.

Q And so can you tal k about -- and | don't think
it's on the record yet -- prior to the Federal Order when

California had a state order, the provisions in the state
order that helped nove mlk that didn't get adopted in the
Federal Order, and kind of how that did create an issue?

A. Yeah, the -- and | think you are referring to the
transportation all owance?

Q Yes.

A Yeah, that was a big hole that -- that -- that
created issues with noving mlk. So we tried to push for
it but --
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Q Can you -- I'mtrying -- | want to get this on the
record.
A. Ckay.

Q How did that work in the state order, that it
provided -- that you didn't have the sane problemthat you
say you have now, or that you had when the Federal Order
came into effect?

A. Yeah, | wouldn't -- | wouldn't -- okay. So to be
clear, I wouldn't say we wouldn't still have sonewhat of a
problem but the transportation allowance at | east hel ped
cover a larger portion of transportation costs. GCkay? It
was based on mles, so it depended -- to Cass | plants.

So dependi ng on where the mlk was comng from as |ong as

it fell within the grid -- and, again, no offense, but if
there -- if the transportation all owance was | acki ng,
California -- the state of California was able to call a

hearing a | ot quicker, and because we're regionalized,
than trying to get everybody together in the Federal O der
to call a hearing and say, hey, the pricing isn't working.
Q You di scussed sone earlier in cross about the
amount of mlk in California. And M. English asked you
guestions about, is there a lack of mlk for fluid use.
And |I'mwondering if you could speak to whether you see
the differentials, do they help you? | don't know how
want to say this. Does it help you decide where to
make -- where to allocate your mlk to go? | nean,
there's a lot of mlk in California to which you have

testified to, and data shows.
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A. Well, | don't believe | said anything in ny
testimony about a lot of mlk in California.

Q | guess "a lot" is a relative --

A | think M. English said --

Q -- word. Subjective.

A. At the end of the day, as nuch as we try to

optim ze, our hands are forced on where mlk is going. |
nmean, we'll do everything we can to try to maxi m ze, but
that's -- that's easier said than done.

Q When you say your "hands are forced," what does
t hat nean?

A. Meani ng the custoners are fixed, in our fixed
| ocation, and our farnmer-owner is at a fixed |ocation.
Ri ght? Unl ess you can nove your dairy farnms or your
handl ers to the spot you want themto, then mlk is going
to nove the way m |k needs to nove.

Does that answer your question? | don't -- maybe

| ' m not understandi ng what you are aski ng.

Q No, it does. And what | take fromthat is, you

have to supply them --

A Yes.

Q -- period?

A. So case in point, | think what you are asking is,
currently, right? You want to -- obviously, you would

love to take milk in the 1.60 zone and put it in the $2.10
zone. GCkay? Well, that's a |ot easier said than done.
First of all, you got all these mles and traffic you've

got to get through the 1.60 to even get to the 1.70 or the
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1.80 zone. And then go down to the G apevine, as

M. English has even tal ked about, to get down to L.A.
County. And then -- okay, so what are you going to do,
spend nore gas and nore hauling dollars just to pass the
mlk that's closer to go to 2.107?

So that's ny point, is as nmuch as you want to nove
mlk in the direction you would |ike, our hands are forced
by doi ng what woul d be nore practical.

Does that hel p?

Q It does

And -- and | was | ooking at the chart, and |
recogni ze you didn't put this together, but in
Exhibit 374, but | do think the nunber differences are --
are accurate.

So | was |ooking at the colum -- the difference
bet ween what National M|k proposed and what the nodel
said, for just California. |I'mjust going to stick to
California. And it looks like it ranges anywhere from
$0.45 to $0.70 nore than the nodel, what spit out fromthe
nodel . And | know you went through, what, a nunber of
factors, | think, that the conmttee that |ooked at this
region took into account for things that you don't think
t he nodel accounted for.

And that is why -- as |I'm understanding, that
t hose are the reasons why you would |ike an increase over
what the nodel said; is that accurate?

A. That's -- | think that's fairly accurate. But,

again, don't discount the relationship that we try to
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mai ntain, the slope and the rel ati onship between the
regions. Right?

Q Between California and the Upper M dwest when you
say --

A. Between California, the Upper Mdwest, and the
surroundi ng areas. Because we don't want to do things --
okay. | nean, California, we would | ove to be the
Sout heast and have 7 and $8 differential. | nean,
honestly, as a newbie, nmy first question is, why not hit
that bar? R ght?

But as we go through the commttee, and as we go
t hrough our di scussions, we can't damage the industry by
doi ng sonet hing that has uni ntended consequences. So we
have to | evel set and -- and find reasonabl eness where
it's practical and it nmakes sense.

Regar dl ess of whether you agree or not with our
assessnent or what we worked together on, sonebody -- |

nmean, conmon sense would tell you, there is an issue in

California. There's a huge deficit in California. |It's
not easy to get feed. Gas is -- it just canme bel ow $5,
while -- and |"mnot trying to hurt any region -- but you

got nostly Texas with higher differentials and their gas

is 2-sonmething? Doesn't make sense.

Anyway. |'Il get off my soapbox.
Q Well, you are on the stand. You get to have a
soapbox.
So when we | ook at the difference between -- or

the increase that National M|k has proposed in
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California, | think what I'mhearing is that 45 to $0. 70,
dependi ng on increase, I'mtrying to kind of understand
why you cane up with that nunber. And what | think I'm
hearing is, for that increase, it was nore of alignnent
with what they were doing in the Upper Mdwest to keep
t hat al i gned.
A. It -- yes. It was alignnment, | would say, across

the board. Yes, we did -- we did -- and | keep saying

it -- and |l won't throw M. WIson under the bus -- but
when we -- during the Federal Order pronul gation hearing
and voting in -- actually voting in Federal Order 51,

right? | talked to USDA, | go, "Wy are we doing this,
you know, X, Y, and Z?"
Well, | kept getting told that the Upper M dwest

was the nost simlar, not exact. California is unique.

2023

W are on an island, believe it or not, but it is the nobst

uni que, and the Upper M dwest was the closest thing. So
honestly, in ny mnd, that stuck.

So every tine we're | ooking at sonmething rel ated
to Federal Order, | kind of want to conpare to the Upper
M dwest, if that helps.

But sanme point, the slope and the alignnent has to

fl ow across or, you know, east to west, west to east,
M dwest to the east, Mdwest to the west. | nean, it's
got to work. Right?

Q Ckay. On the next page you tal ked about one of
t he reasons, one of the factors that was consi dered was

your |onger hauls that you have in California.
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Can you tal k about maybe what the average haul is
t hat DFA experiences in California?

A. What do you nean by the "l onger haul s"?

Q Well, you wote, "increasingly |longer hauls,” so
wanted to know - -

A Ch.

Q -- could you define -- maybe not define that, but
put sone paraneters around it. How long is that in
California? You kind of tal ked about it but --

A. Yeah, | don't knowif | can put a nunber. But to
ki nd of give you an exanple, nore and nore mlk is noving
out of the south. The San Bernardino -- | nean, there's
not much mlk in L.A County at all. R ght?

The urban popul ation is pushing out the dairy
farmers. Nobody wants to |live next to sonething that
snmells. Right? Sonme of the mlk we have in San Jacinto
County, J- -- | don't knowif I"mgoing to spell this
right, but | think it's J-A-CI-NT-0O

Q You're lucky, our court reporter is from
California.

A Ch, great.

So the dairies there are also starting to dw ndl e.
Right? So mlk's going to have to conme over the hill. So
that's -- that's what | nmean by | onger hauls. Because
California has becone less and less ag friendly, and
counties are followng suit. And with regulation and
everything, they are forcing dairy farners, unfortunately,

to kind of all group, group up in the Central Valley. And
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there's even issues starting there with, you know, water
i ssues and -- and air quality issues.

So there's going to be a point where, | don't
know, it's |like watching the novie Escape from New York
where all the prisoners are found in New York. | feel bad
for farnmer-owners where it seens like California wants to
shove themin this little corner and try to supply the
rest of the state.

Q You al so tal ked about haul er resistance. And
wondered if you could expand on that.

A. Yeah, it's kind of what | mentioned with the COVID
i ssue. Haulers are being -- the drivers, and sonetines
the haulers -- so haulers are being picky on where they
want to go. They want to go to a plant that's in-and-out.
Al right? Well, whether that's a plant that's close or
far, just, you know, pick up the mlk and | eave.

So on the longer distance hauls, because they
don't have drivers, or drivers that don't want to haul the
| onger distance, haulers will kind of say, we don't -- we
don't want to do it.

And actually, I think we just had a haul er exit
California because they are just tired of it.

Q Can we turn to page 8?

And you have a chart there. And | knowthis is
not data that you put together, so | will add that caveat
for you, nme, and the record to reflect.

But | had saw a line in there. | was wondering if

you knew, what's the difference between a line trailer and
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a farmpickup trailer?
A. That's -- yeah. | don't want to -- | don't want
to speak incorrectly. | -- 1 think | have an idea, but

"' mnot exactly sure.

Q Ckay.

A Sorry.

Q That' s okay.

A. There's probably sonebody in here that can answer
t hat .

Q If we could turn to page 4 with your maps. |

wanted to talk a little bit about that Southern California

regi on.

A. Ckay.

Q And it | ooks fromthe map what you proposed, that
$3 zone --

A Yep.

Q The 2.60, what county is that, in the green?

A | believe that's Kern.

Q Kern County. Ckay.

So San Bernardino is the one to the right of that?

A Yes.

Q So in the old surface it |looks like -- or the
current surface, | should say, San Bernardino is 1.80
while L.A is 2.10. So there's $0.30 to help nove sone
mlk into that region. But in what you proposed, it's a
flat $3 anongst that region.

| wonder if you could tal k about why you got rid

of the slope there.
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1 A Yeah. So $2.10, which | think there's only -- |I'm
2 sorry, the $2, which | think there's only one producer
3 still, I"'mnot sure. But the $2.10 -- or one plant,
4 sorry -- the 2.10, $2, and the 1.80 that you are talking
5 about, it -- again, to the current state it's -- it just
6 didn't make any sense to have that segregation. It's just
7 one area, in our mnds.
8 Q Uh-huh. So it's all one area kind of |ike how you
9 think, howyou -- you all look at the $1.70, $1.60 zones,
10 is the mlk fromthere is considered kind of |ike one big
11 unit --
12 A Yeah.
13 Q -- and you nove it where you need to nove it?
14 A.  Right.
15 Q And you don't need nore noney to nove it into
16 L.A?
17 A. Well, it'Il take nore noney to nove it into L. A
18 Q So the conprom se you all came up with was --
19 A. Thank you. Yes.
20 Q -- to treat it as --
21 A Don't ever say we don't need nore, we'll need
22 more. Qur farners always need nore.
23 Q ' m awar e.
24 And that $3, you still nmove milk, though, down --
25 am| correct, you are still nmoving mlk down fromthe
26 Central Valley down into that --
27 A Yes.
28 Q -- area?
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A Yeah.
Q And that sl ope does help get that m |k down there
that's needed?
A. Yeah. W do our best to stair-step, but, yeah, it
still does cone fromthe Central Valley.
M5. TAYLOR | think that's it from AMS. Thank
you.
THE W TNESS: Thank you
M5. HANCOCK: Thank you.
Your Honor, we have no nore questions. W would
just nove for the adm ssion of Exhibit 373.
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 373?
There is none. Exhibit 373 is admtted into
evi dence.
(Thereafter, Exhibit Nunmber 373 was received
i nto evidence.)
THE COURT: Now I'd |like to address Exhibit 374,
which is also M G 57.
|s there any objection to the adm ssion into
evi dence of Exhibit 3747
M5. HANCOCK:  Your Honor, if we could just reserve
t he sane issues that we had before, that this w tness
didn't create the docunent, doesn't have firsthand

know edge about where all those plants are |ocated. But

with that -- with that, | guess, asterisk, |I don't know
what to call it, but with that reservation, no other
obj ecti on.
TALTY COURT REPORTERS, INC. 8689
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THE COURT: Thank you.

| see no other comments on this exhibit. | do
admt into evidence, with that reservati on noted,
Exhi bit 374.

(Thereafter, Exhibit Nunmber 374 was received

i nto evidence.)

THE COURT: | think with the | egend that shows

where the information canme from and with people's own

2023

ability to do the calculations, that there's no harmin it

being admtted into evidence at this point, even though we

wll welcone the future testinony about it.

Wth regard to Exhibit 375, is there any objection

to that being admtted into evi dence?

There is none. Exhibit 375, which is also M G 56,

is admtted into evidence.
(Thereafter, Exhibit Nunmber 375 was received

i nto evidence.)

THE COURT: And thank you. Do you want to testify

of ten?

THE W TNESS: No.

THE COURT: Thank you.

Wio will be the next w tness.

MR. PROMNT: Your Honor, National MIk calls
Brent Butcher next.

THE COURT: And while M. Butcher is taking the

stand, I'mgoing to take a five-mnute break. For all of

us, I'mgoing to check the coffee nmachine.

(Wher eupon, a break was taken.)
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THE COURT: Let's go back on record.

W' re back on record at 10: 54.

Wil e off record, | marked Exhibit NVPF Nunber 46
as Exhibit 376. 376.

(Thereafter, Exhibit Nunmber 376 was marked

for identification.)

THE COURT: Al right. Wuld you state and spel
your nane for us, please.

THE WTNESS: Yes, Your Honor. My first nane is
Brent, B-R-E-N-T, |ast name Butcher, B-UT-CHE-R

THE COURT: Have you previously testified in this
pr oceedi ng?

MR, WLSON. No, Your Honor

THE COURT: 1'd like to swear you in.

BRENT BUTCHER

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Now, let's nake sure the mc is
confortable for the way you want to sit as you are | ooking
at your docunents and all

You may proceed.

DI RECT EXAM NATI ON
BY MR PROMNT:
Q Good norning, M. Butcher
A Good norni ng.
Q Did you prepare Exhibit 378 in anticipation of
your testinony here today?
A | did.

TALTY COURT REPORTERS, INC. 8691
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THE COURT:. 3767?
MR. PROMNT: Ch, | apol ogi ze, 376.
THE COURT: 376.
MR. PROMNT: | wote that incorrectly.
BY MR PROWMANT:
Q Did you prepare Exhibit 3767
A | did.
Q Wul d you pl ease go ahead and read that into the
record for us.
A Yes.
The history of UDA. Here is who we are, what we
do, where we are.
Good norning, or good afternoon. M nane is Brent
Butcher. I'mthe director of fluid sales for United
Dai rymen of Arizona. Founded on January 1st, 1960, United
Dai rymen of Arizona is a Capper- Vol stead cooperative
association, is qualified to market m |k on the federal
m |k market orders, is a nmenber of NWMPF, and supports the
Class | pricing differential adjustnent.
In 1960, UDA consisted of 390 co-op nenbers.
Today, our nenbership consists of only 36 nenbers. Dairy
farmng in Arizona presents a unique set of chall enges
that make it a form dable and costly endeavor. The nost
glaring obstacle is the arid desert client that dom nates
the region, resulting in scorching tenperatures and water
scarcity. These conditions pose a significant chall enge
to dairy farnmers who require abundant water resources to

sustai n operations.
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Arizona is facing a severe and prol onged drought
t hat poses serious concerns about water scarcity and
| ong-term wat er managenent strategies to address the
crisis. These inhospitable elenents test the resilience
of the animals, farnmers, and the critical staff required
to operate each dairy. Yet, despite these hurdles, we
persist, producing a nodest, but crucial supply of

whol esone and high-quality mlKk.

dairy farmng in Arizona is to appreciate the unwavering
sector in the face of adversity.

with a nere 12 mllion pounds of mlk generated daily to
neet the demand of our custoners and consuners. To put

this into perspective, new dairy processing plants have

Arizona's entire daily production.

UDA is al so one of the oldest dairy co-ops in

and produces a variety of products |like dairy powders,

and condensed dairy products.

The Grand Canyon State has seen significant

has seen trenmendous popul ation growh. Since 2000,

determnation required to sustain this vital agricultura

UDA' s production output remains relatively nom nal

the capacity to single-handedly process volunes that rival

North America, and one of the few that still provide ful
service to our nenbers. CQur manufacturing plant, |ocated

in Tenpe, Arizona, balances mlk for our Class | bottlers,

changes over the past two decades. Mbst notably, Arizona

To understand the conplexities and difficulties of

cheeses, butter, powder bl ends, proteins, and concentrated

r TALTY COURT REPORTERS, INC.
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Arizona's popul ati on has skyrocketed from5.16 mllion
people to over 7.35 mllion, a 42%increase. The Metro
Phoeni x area has seen simlar growth, and urban expansion
creating transportation issues -- sorry -- the Metro
Phoeni x area has seen simlar growth in urban expansi on
creating transportation issues in delivering mlk to
bottlers.

Currently, Phoenix is the tenth largest city in
the U S. W bear the burdens of these changes. Qur | and
i's becom ng nore expensive, our roads nore congested, and
conpetition for resources |like water, energy, and |abor,
has becone tangi bl e, everyday obstacles. Al of these
structural changes in conpetition for resources has had a
clear inpact: Above average increased costs across the
boar d.

More on the UDA background. UDA was a partici pant
on the NWPF task force that addressed the Class | pricing
surface. W participated in the discussions of the
Western regi on group, and specifically focused on FMMO 131
mar keting area. The objectives of UDA are consistent with
t he NMPF proposal .

UDA' s obj ectives are:

1. Follow the guidance provided by the USDSS
nodel and nmeke adj ustnents where | ocal conditions warrant
a change;

2. Mintain the current pricing relations anong
conpeting handlers, both within the market and within

the -- with the surroundi ng states;
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3. Establish a snmooth transition of Cass |
pricing fromsurrounding areas to maintain a consistent
sl ope of price changes.

We believe the NVMPF proposal neets our objectives
and shoul d be adopted by the USDA

Below is a table that | want to highlight two
counties. County nunber one, Maricopa. The current nodel
is $2.35 -- sorry, not the current nodel -- the current
price is $2.35. The nodel suggests an increase to $2.40,
and the proposal is $3, which equates to a 27.6% i ncrease.

| want to highlight Yuma County at the bottom of
the page. The current price is $2.10, the nodel suggests
$2.15, and the proposal, $2.90. Percent of change is 38%

THE COURT: Before you go on, M. Butcher, on your
tabl e on page 2 of Exhibit 376, are these all of the
counties that are within Arizona?

THE W TNESS: Yes, Your Honor.

THE COURT: Thank you.

THE WTNESS: There are only two counties in
Order 131 marketing area that have pool plants. The
majority are in Maricopa County, Arizona, with two
di stributing plants located in the Yuma, Arizona. The
remai ni ng counties in Arizona have no dairy plants.

The proposed increase in the Cass | differential
fromthe current rate in Maricopa County is 27.6% The
proposed increase in the Class | differential fromthe
current rate in Yuma County is 38% And the evidence w il

show that the current cost to service the dass | nmarket
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has i ncreased nore than these percentages.

O her w tnesses have di scussed the USDSS nodel and
its functionality. UDA intends to highlight areas of
| ocal deviations that would require an adjustnent to the
nodel results to nore accurately reflect the economc
conditions in FMMO 131, and these areas are as foll ows:

Weat her and climate. W live in an arid clinmate.
That is our reality out in the desert. And, yes, we have
had this climate for as |ong as UDA has been in existence.
Lately, however, we have been experiencing record heat
am d decade-| ong drought conditions. Wth these hot, dry,
conditions cone nore challenges and different priorities
t han other parts of the country, including how we utilize
wat er every single day. W have enbraced a conservation
cul ture and understand the inportance of living a
water-efficient life. The Colorado River Basin has been
in a prolonged drought. W are experiencing the driest
conditions in the basin in nore than 100 years, and these
conditions are expected to continue well into the future.

The resulting reduced river flows are further
stressing the over-allocated Colorado River. The U S
Secretary of the Interior bases a shortage declaration on
the el evation of Lake Mead, which is dependent upon the
rel eases fromLake Powell. In fact, both Lake Powel |l and
Lake Mead are approaching critical elevations and wll
requi re unprecedent ed nmanagenent actions to protect
infrastructure in the | ower Colorado River Basins.

A shortage on the Col orado Ri ver neans a reduction
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in the supply available to | ower Col orado River water
users. This also neans UDA pays nore for water than it
had in the year 2000 and nore than al nost any other state.
These increased water costs al so inpact our dairynen and
their ability to produce mlk to service the market. As
the i npacts of drought persist, there will be additional
reductions al nost certainly beyond the currently defined
shortage | evels. Those reductions are likely to nmake an

i mpact on UDA's ability to neet projected future mlKk
demand.

Transportation, which has been highlighted several
times. First, sone background on UDA and the process of
serving our custoners. The majority of UDA s custoners
and UDA's own plants are located in Western Mari copa
County. The vast majority of UDA's nmenbers are located in
Mari copa County and the collar counties surrounding the
Metro Phoenix area. M1k that is produced in the eastern
part of the Phoenix Valley nust travel farther to our
custoners, as well as to UDA's pl ant.

The distance UDA's m |k needs to nove fromfarmto
custoner to service the market is relatively low, with
nost farmtransportation distances wwthin 150 mles of its
manuf acturing destination. But with urban sprawl and
popul ati on growth, the anobunt of tinme it takes to deliver
the mlk has been steadily increasing.

UDA uses what are commonly call ed super tankers
for about 60 to 70% of its mlIk deliveries. W have 35
super tankers which hold 76 to 78,000 pounds of mlKk.
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Super tankers have four axles with larger tires to absorb
the extra weight. UDA also has 50 regul ar tankers that
hold 48 to 49,000 pounds of mlk. These super tankers
cost nore than conventional tankers, and mai ntenance costs
can al so be greater

I n accordance with our conmtnent to
sustainability initiatives, UDA will continue to expand
its fleet with the dedication to continue purchasing nore
super tankers which reduce overall environnental inpacts.

Since 2018, the cost of the super tanker has
I ncreased by approximtely 35% Truck drivers need to
have heavy haul permts to transport super tankers. On
average, a super tanker can weigh as nuch as 40 to
44,000 pounds nore than a conventional tanker. The
ongoi ng hi ghway constructi on west of the Phoenix Metro
area has caused wait tines and increased drive tines
from-- tine fromthe dairies. Due to population growth
around t he Phoeni x Metro area, we have seen drive tines
continually exceed 30 mnutes from 2017 drive tines.

During rush hour traffic, we can see drive tines
i ncreased by one hour or nore, depending on road
conditions. It normally takes our drivers about two and a
guarter to three and a quarter hours to get unloaded and
washed at the receiving plants.

However, there are tines that we experience del ays
at sone of our custoners due to plant construction
projects, labor constraints, and | abor |icensing

restrictions, |ab equipnment and systemfailures, anong a
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host of other extraneous factors.

Pl ant construction projects are nore and nore
common as they expand to neet the new popul ati on demand.
These construction delays can add an additional one to
four hours to get unloaded. Wth UDA's own trucks, this
wait tine is lost productivity, and tinme i s noney.

Wth sonme of our contract haulers we also incur
denurrage charges. These denurrage charges have
i ncreased --

THE COURT: Wuld you stop for just a mnute to
spell that word?

THE W TNESS: Denurrage?

THE COURT: Yes, please. No, | think it's fine,

| just -- it's a word I"'mnot famliar with, so |'mjust
asking you to spell it.
THE WTNESS: Sure. |I'mjust trying to find it.
THE COURT: So next to the | ast paragraph on
page 4, second to the last sentence -- or third to the
| ast .

THE WTNESS: Yes. Yes. Wth sone of our

contract haulers we incurred demurrage, DE-M U R R A-GE.

THE COURT: Thank you.
THE WTNESS: These denurrage charges have
i ncreased by over 60% \Wen these del ays happen, the

drivers are forced to wait until they can be unl oaded.

Sonet hi ng especially unique to Arizona i s nonsoon

season. Monsoon season typically starts in June and ends

in Septenber. This unique season brings higher humdity,

TALTY COURT REPORTERS, INC.
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which can | ead to thunderstorns, heavy rain, hail
sandstorns, high wi nds, and increased pondi ng on roadways.
Monsoon season is problematic for our supply chain as road
condi tions deteriorate and can cause accidents or
incidents. Also, the hotter weather conditions in the
Phoeni x Metro area cause our drive, steer, and trailer
tires to crack and break when we see excessive continued
heat conditions. These danages and repairs are costly,
and the heat we have seen this summer has been extrene.

Fuel and other costs in Arizona. Since 2000, with
an accentuation post-COVID 19 effect, we have seen a
steady increase in all the peripheral costs of servicing
our custoners. Going back to 2017, costs |ike insurance,
repairs and mai nt enance, special permtting, denurrage,
wages, et cetera, have increased 38% Fuel costs are in
addition to these cost increases.

Statistics fromthe U S. Energy |Information
Admi ni strati on show that diesel fuel costs have risen by
150% over the last two decades in the western part of the
United States. Since 2017, fuel costs have increased by
80% Due to increased tinme in delivering mlk to our
custoners, overall fuel usage is up, increasing our costs.

Changes to the econom cs of producing G ade A
mlk. Dr. Erba from DFA provided testinony earlier in the
heari ng about the current cost to produce Gade Amlk in
the Mdeast. UDA would like to add to that testinony with
cost factors we have experienced in Arizona.

The additional requirenent created by the FARM
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program adds cost to produce Gade A mlk. Overhead to
neet the program gui delines and the nmanagenent of such
conpliance results in additional cost for Arizona
producers.

Even just to neet the requirenents of the PMO
many costs have increased. Construction costs for housing
of | aborers, both internally and externally, to keep the
farm operati onal have increased. Construction costs for
the cow facility and calf barns have increased. The
m | ki ng parl or design and automati on equi pnent has
i ncreased. The on-farmm |k storage area has becone the
equi val ent to what nmanufacturing plants invest in storage
capacity.

Multiple mlk silos with the capacity to hold 36
to 48 hours of m |k production is commonpl ace. The
constant cl eaning and upkeep of equi pnent has resulted in
t he i ncreased use of chemnicals and repair charges.

The availability of water, as previously noted,
has a profound inpact on Arizona dairy operation. Surface
wat er for agricultural use as been restricted or, in sone
i nstances, cut off entirely. WlIls are in use, but the
costs of rehabbing them for adequate supply of water,
i.e., deeper or relocating wells, has increased.

Due to water availability issues, farnms can no
| onger depend on growing their own feed to suppl enent
their needs. Purchased feed is increasingly the dependent
option, and Arizona farnmers are facing stiff conpetition

and increased prices to |ocate feedstuffs. Arizona feed
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mai nly conmes fromthe Mdwest. All aspects of
transportation to deliver feed via rail and truck have

i ncreased, and the dynami cs of |ocating feed has changed
with the vast anmount of feed being exported. Now Arizona
dai rynen are juggling many commodity feed and byproducts
to produce a suitable ration, and at nost tines, not at
the best nutritional value to the cows.

The cost of farmland in Arizona is now ranging
around 30 to $40,000 per acre. The ability to expand a
production facility or build a new one in Arizona has
becone increasingly difficult. New farns, if anyone is
wlling, are now |l ocating to nore renote areas.

On-farmutility usage, and therefore, utility
costs, have also increased. Larger mlk punps are needed
to nove the m |k tonnage through the Iines into storage
areas. Larger inline chillers are needed to keep mlk
col der and neet the increasing demands of bottlers for
mlk. The tenperature of mlk |eaving UDA s farns today
is targeted to be 35 degrees. MIk trucks are needing to
be flushed out for cooling before |oading. Cow confort
costs have increased. Msters, fans, and constructed
shaded areas are an absol ute necessity.

Dairy farmng is considered a capital-intensive
busi ness as conpared to the full spectrum of businesses in
the United States. The consolidation of the banking
industry and increases in inflation have created a
difficult environment for dairynmen to acquire credit. New

investnents in current operations or new farns starting
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out are on the decline.

These costs identified above are nore than --

t han exceed the $2.25 cost that Dr. Erba identified. I n

order to maintain a Gade A mlk supply to service the

fluid market in Arizona, Class | prices need to increase

to the dairynen.

2023

nore

Below is sone index information. The tabl es bel ow

hi ghl i ght the popul ation in annual percentage change,

di esel price change, the long-termdrought via the

standardi zed precipitation evapotranspiration index --

THE COURT: And of course you know | want you to

spell that.

THE W TNESS: Evapotranspiration
E-V-A-P-OT-RANSP-I1-RAT-1-ON.

THE COURT: Thank you.

THE WTNESS: Figure 1, Arizona popul ation from
2000 to 2022. In 2000, we had 5.16 mllion people. In

2022, we had 7 -- or have 7.35 mllion people.

So 42%

popul ation growth in the past 20 years fromthe U S.

Census Bur eau.

Fi gure nunber 2, the weekly West Coast No. 2
di esel retail price from 2000 to 2023. W have seen 150%

increase in diesel cost in the past 20 years.

Source is

the U S. EIA Adm nistration for Gasoline and D esel Fuel

Updat e.

Figure 3, also pulled fromthe sane data, shows

the weekly West Coast No. 2 diesel retail price from 2017

to 2023, which shows an 80% i ncrease in diesel
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t he past six years.

This is the January through March 2023, |ong-term
drought average i mage.

THE COURT: And that's on page 8 of your
testi nony.

THE W TNESS: Yes, Your Honor.

In conclusion. UDA inplores the USDA to adopt
each of the NMPF proposals, with an enphasis on the
Class | pricing differential adjustnment currently under
di scussion. The need to affect higher prices on behal f of
Arizona dairynmen is essential to conbat the onsl aught of
i ncreased production costs in one of the fastest grow ng
popul ati on states in America. The adoption of this
proposal hol ds i nmense potential to address critical
chall enges. It is a nove that not only benefits our hard
wor king dairy farnmers, but al so supports the econom c
stability of our communities and ensures a reliable supply
of high quality, wholesone ml|k for consunmers at an
af fordabl e price.

| f Arizona cannot supply its own popul ation, the
transportation costs fromother states to do so will be
borne by the |ocal custoner. Further, the proposal aligns
with the evol ving needs of the dairy industry. A
reduction in farmer incone will assuredly put nore dairy
farms out of business, a preventible outcone if this
comon sense reformis adopted by the USDA.

In closing, | want to thank the USDA for hol ding

this hearing, for allowing ne to testify on the issues
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that are so integral to sustaining Arizona's mlk supply,
and for carefully considering the adoption of each NWPF
pr oposal .

And with that, | ook forward to your questions.
BY MR PROWMANT:

Q Thank you, M. Butcher. | just wanted to foll ow
up on a few things here before we open you up for
Cr oss-exam

So going first to pages, let's see, IIl and 1V,
you are tal king about transportation, and you are talking
about how fuel costs have risen. And that's actually on
page 5, | apol ogi ze.

| was wondering if you have, you know, any sort of
nunbers you can put to that. W just heard M. Hiranoto
tal k about how gas in California is $5.

Has Arizona experienced simlar types of prices?

A. W pull froma very simlar PADD

Q Ckay.

A. | don't have the exact cost, but being close to
the West Coast, we do have a nore increased diesel price
t han other parts of the United States.

Q And then continuing on page 5, you nention the
FARM program adds costs to produce Gade A m K.

| was wondering if you could just talk briefly
about what the FARM programis and how it adds to your
over head, or your producer's overhead.

A. Sure. The FARM programis designed to -- to

really care for cow confort and to have sone sort of
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oversight on cow confortability. A lot of our custoners
require this, so we enact this across all of our dairy
farms. And there is overhead to nmanage these prograns and
manage these systens and have people on staff to manage
our internal FARM program

Q Ckay. In turning to the next page, on page 6, you
nmentioned that the mlk leaving UDA's farns today is
targeted to be 35 degrees, which, that's in excess of the
PMO st andard, correct?
Yes, it is.

And by "in excess," | nean nore strict.

> O >

Correct. Yes.

Q And we have heard sone testinony from ot her
Wi t nesses about somatic cell count and bacteria counts.

"' mwondering if UDA' s producers are al so having
to neet hei ghtened requirenents from custoners?

A. Yes. Qur customers require | ower somatic cel
counts as well, in addition to | ower tenperatures, which
is why we target 35 degrees. And we al so consider protein
as well a factor to watch out for.

But, yes, our custoners are requiring us to
deliver mlk that is considerably |ower than the current
PMO st andard on both tenperature and somatic cel
conponent .

Q Thank you

And then just turning to sonme of your tables here,
or figures. Can you just explain for us what the

evapotranspiration i ndex is show ng?
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A. Yes. So this shows nore the | ong-term drought
across the state of Arizona. Maricopa County is, in this
i mge, located in the mddle of Arizona. | don't know how
to describe the county structure, but it's -- it's --
there is a considerable |ong-termdrought, and as we can
kind of tell in the mddle of this page --

THE COURT: Now, which page are you on?

MR. PROMNT: M. Butcher, | think you m ght be
tal ki ng about Figure 4 on page 8.

THE W TNESS:  Yes.
BY MR PROMNT:

Q And |'m |l ooking at Figure 1 on page 6. |
apol ogi ze for not being clear. There's -- it's a line
graph, and there's a popul ation --

A Ckay.

Q -- a blue line going up showi ng Arizona's
popul ation growth in the last 22 years. And then there's
a green line, which, you know, has been relatively
stagnant and went down in 2020. And |I'mjust wondering

what's this green line showing in this evapotranspiration

i ndex.
A There's -- | think there's a little confusion
her e.
Q Sur e.
A. s on the index information aspect, down below it

says, "via the Standardi zed Precipitation
Evapotranspiration Index," that is referring to the

| ong-term drought imge on page 8.
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Q Ch, understood. Ckay.
A. But the green line, to address | think your
concern, is the percent of annual change in popul ation.
So we can see the popul ation increases in 2000
starting at 5.16. W see the blue line go up and to the
right, which indicates an increase in population.
Down below, the other, the other line -- |I'm

colorblind, so | will take your word that it's green --

2023

shows the annual percentage change. So we can see that we

see a spi ke of alnost an 8% change, and then | ooks Iike

continuing from 2000 to 2019 we see an annual change of 2%

popul ati on change.

Q Ckay. So the green line is just show ng the
per cent age of popul ati on change, and this isn't talking
about rainfall or anything?

A Correct.

Q The evapotranspiration, that's Figure 4, show ng
just Arizona's |ong-term drought?

A Yes, that's correct.

Q Ckay. Geat.

MR. PROMNT: That's all the questions | have.

Your Honor, we'd make him avail abl e for
Cross-exam

THE COURT: Very good. Thank you.

So since you started to tal k about page 8, you
were trying to help us |l ocate Maricopa County and --

THE W TNESS: Yes, Your Honor

THE COURT: If you would go back to that.
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THE W TNESS: Yes, Your Honor.

THE COURT: | see the patches are about drought,
not about where the populationis. So |l need a little
hel p.

THE WTNESS: That's correct. So let's -- let's
focus on the southwest part of Arizona, which is Yuna
County. And then the sout hwest quadrant, we can see there
is -- | believe to be is red, which highlights a | ong-term
drought. If we shift our focus maybe nore to the center
of the image, which is to the right of Yuma County, we
wll see Maricopa County, and there is a patch of what |
assune is red, or yellow, that highlights a drought in the
m ddl e part of Maricopa County in Arizona.

THE COURT: Very good. So this SPElI that's
indicated in this chart on page 8, that goes with the
St andar di zed Precipitation Evapotranspiration | ndex?

THE W TNESS: Yes, Your Honor

THE COURT: Ckay, then. Thank you.

Who has cross-exam nation questions for
M. Butcher?

M. Rosenbaum

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

| f you could turn to page 2 of your report, which

IS Hearing Exhibit 376.

This is the chart on which you list the current
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Class | differentials, the Class | differentials suggested
or recomrended by the University of Wsconsin nodel, and
the proposed Class | differentials that are part of

Proposal 19, correct?

A Yes.

Q And when you list the "nodel,"” | take it you have
taken the average of the two different nonths that were
covered by the University of Wsconsin nodel; is that
correct?

A | " munsure of what the -- if it took those
averages. |'munsure.

Q Ckay. Well, they appear to, fromny perspective.
If others see it differently, I'msure they can correct
t hat .

And | think you made clear that the only counties
inthe entire state in which there are pool plants are
Mari copa and Yuna Counties, correct?

A Yes.

Q So that the proposed Class | differentials for the
other counties really have no practical significance; is
that fair?

A. That is correct. Yes, sir.

Q Ckay. So let's just focus on Maricopa and Yuma.

In Maricopa, the current Class | differential is
$2.35. The University of Wsconsin nodel suggested a
$0. 05 increase, correct?

A Yes.

Q By contrast, you -- your proposal is an increase
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nore than ten tines higher than the proposed University of
W sconsin increase, correct?

A. Ten times higher? O |1'd say 27.6%

Q Well, that's over the current.

But, I nean, the University of Wsconsin is
suggesting that the Class | differential go up by $0. 05,
and you are proposing that the Class | differential go up
by $0.65, correct?

A. Ckay. | agree.

Q So in terns of a conparison of what the University
of Wsconsin is suggesting is an increase, and what you
are suggesting as an increase, you are suggesting an

i ncrease nore than ten tinmes higher, correct?

A. | believe that the npodel is what the nopdel is.
It's a baseline |Ii ke we have di scussed. It's not the take
all, end all. So we have added our own regional or state,

really, color, and decided that we needed to increase to
account for a variety of cost increases.
Q And | assure you, we'll be tal king about that at
sone length --
A Ckay.
Q -- as to your justification
But I'"mjust trying to orient ourselves in terns
of magnitude of difference between what the University of
W sconsi n nodel suggested and what you have proposed.
And just a sinple math, your $0.65 increase is,
i ndeed, 13 tines the $0.05 increase that the University of

W sconsi n nodel suggests, just as a matter of sinple nath,
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correct?

A. | would al so point out --

THE COURT: Just a mnute, do you have anyt hi ng
just to nultiply 5 tinmes 13?7 | nean, do you need sone
paper and a pen?

THE WTNESS: | haven't done paper math in quite
sonetinme, but | do have a phone.

THE COURT: Go ahead and use it.

THE W TNESS: Ckay.

MR. ROSENBAUM | think 5 tinmes 13 is 65.

THE COURT: But he's entitled to make sure you are
not msleading him M. Rosenbaum

MR. ROSENBAUM | would not intend to do that.

THE WTNESS: | woul d agr ee.

BY MR ROSENBAUM

Q And -- okay. And the increase that you are
proposing in Yuma is $0.80 as conpared to the University
of W sconsi n suggested i ncrease of $0.05, correct?

A. | think we should back up just a touch, because
you indicated that it was ny decision. |I'mnot sure if
that's an accurate representation if it was really ny
decision. It was a group consensus.

Q That's a fair correction

The National M|k Producer Federation proposal is
one to increase the Cass | differential in Yuma County by
$0. 80, as conpared to the $0.05 increase that the
Uni versity of Wsconsin nodel proposed, correct?

A Yes.
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Q Ckay. And by ny math, that's nore than -- your --
by ny math, the National M|k Producer Federation proposal
is nore than 15 tines greater the increase proposed by the
Uni versity of Wsconsin nodel. |[Is that --

THE COURT: More than or equal to 15 --
MR. ROSENBAUM Mre than --
THE COURT: -- tines?
MR. ROSENBAUM -- 15. Sorry.
THE COURT: Right.
BY MR ROSENBAUM

Q It's 15.8 to do the actual math.
But does that sound right to you?

A. It sounds -- it sounds right and reasonabl e.
But | think we should al so highlight that that

increase still doesn't cover the cost increases --

Q vell --

A -- thensel ves.

Q -- as | say, we'll talk about those in a m nute.
Once again, I"mjust trying to orient ourselves what you

are seeking versus what the University of Wsconsin nodel

i ndi cat ed.

The -- and just to, once again, to orient
ourselves, there are -- all of the manufacturing plants in
the state are in -- are in what county?

A Mari copa and Yuma County.

Q Ckay. And are all the Cass | plants also in
t hose two counties?

A Yes.
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Q Ckay. And are the -- are there two Cass | plants
in Yuma?

A | believe so.

Q And are they owned by the Hettinga famly?

A | believe so.

Q Ckay. And are those plants supplied by your
cooperative?

A. On occasion we mght, but we have no contractual
obligation to send m |k down there.

Q And are they -- are you the only co-op in the
state?

A. | believe we are, yes.

Q Ckay. So by definition, then, they -- their
supply -- they have a non-co-op supply?

A | believe that's correct.

Q Ckay. Al right. So let's talk a bit about dairy
in Arizona.

| have to say, your testinony mght be

characterized as sonething of a tale of woe.

A It's pretty desolate. And | think as |
hi ghlighted, we started with 390 dairy farners, to date
down to 35, so --

Q And I'mgoing to focus right on that to start
Wi t h.

A. Ckay. Perfect.

Q So you had 390 nenbers in 1960 as you state,
correct?

A Yes.
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1 Q And now you say you are down to 36, right?

2 A Yes.

3 Q Ckay. So let's ook a bit about mlk in Arizona.
4 MR. ROSENBAUM  And, Your Honor, | would have a
5 | docunment | would |like to have narked.

6 THE COURT: [I'mgoing to mark this next one as

7 377.

8 (Thereafter, Exhibit Nunmber 377 was narked

9 for identification.)

10 THE COURT: Thank you, M. Rosenbaum And what
11 ot her nunber should I reference, if any?

12 MR. ROSENBAUM | think the practice has been when
13 | have marked a docunent for the first time, we just call
14 it IDFA-377 as well. That's how --

15 THE COURT: |IDFA-377. Al right. Good.

16 Now, I'mgoing to go off record so that we can
17 distribute this, and the witness can get a look at it.

18 | And we'll go off record now at 11:37.

19 (An off-the-record discussion took place.)

20 THE COURT: Let's go back on record.

21 Back on record at 11: 38.

22 And Exhibit 377 is al so known as | DFA-377.

23 M . Rosenbaum you may proceed.

24 BY MR ROSENBAUM

25 Q If I could have you turn to the sixth page of this
26 docunent, please. That's -- which is Table -- and let ne
27 just start by introducing the docunent. |It's called MIKk
28 Production, Publication of the U S. Departnent of
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Agriculture, Agricultural Mrketing Service. And this is
dated February 13, 1961

So if we turn to page 6, which is a table,
contains Table 7, mlk cows and m |k production on the
farms by states by various years. | would l[ike to focus
on Arizona, of course, and specifically the nunber of
mllions of pounds produced in Arizona in 1960, which is
the year you -- that UDA was fornmed, and the year you
reference in your testinony.

Do you see that in that year, the state, the
entire state, produced 461 mllion pounds of mlk?

A Yes.

MR. ROSENBAUM  Your Honor, | would now like to
mar k anot her exhibit, which | would ask be Exhibit 378.

THE COURT: Yes. Thank you, M. Rosenbaum Thank
you for giving nme this.

Al right. The one that is now being distributed
wi |l be Exhibit 378.

(Thereafter, Exhibit Nunmber 378 was narked

for identification.)

THE COURT: M. Rosenbaum shall | also call it
| DFA- 3787

MR. ROSENBAUM Yes, | would -- yes, Your Honor.

THE COURT: Al right. And it's being distributed
here in the room |If you need a copy, please raise your
hand.

And, M. Rosenbaum everyone's situated. You nay

pr oceed.
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BY MR ROSENBAUM
Q This docunent is -- has as the same nane as the
previous exhibit. [It's called MIk Production. Once
again, it's a publication of the U S. Departnent of
Agriculture. [It's now being done by the National
Agricultural Statistic Service. And this docunent is
dated February 22, 2023.
And if you would turn with nme to page 7 -- excuse

nme -- page 8, which is a docunent that has the heading

2023

M Ik Cows and Production States and United States 2021 and

2022. And | would like to focus on the state of Arizona,

of course, and the 2022 figure, which is the nost recent
pol|l year figure avail able, obviously, since we're in
2023.

And what | see here is that in 2022, there were
4,772,000, 000 pounds of mlk produced?

| s that your reading as well?

A Yes.

Q So that m |k production increased nore than ten
tinmes in Arizona between 1960 and 2022, rising from
461 mllion pounds to 4, 800,000,000; is that correct?

A Yes.

Q Ckay. And correct ne if I"mwong, but | believe

around 90% of that 4, 772,000,000 pounds is UDA mlKk; is
that right?

A. That's probably a little high. | would probably

peg sonething closer to the 80% range.
Q Well, 1'lIl tell you how |l got there.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

8717


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Ckay.
Q Because | got there just -- | took your nunber

fromyour statenent that says, on the first page

think -- yeah, UDA production is a nere 12 m|lion pounds
of mlk generated daily. | took 12 mllion and nultiplied
it by 365 --

A Yes.

Q -- and | got a nunber over -- a nunber over
4 billion.

THE COURT: Let's go off record just a nonent.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 11:44.
M . Rosenbaum you directed our attention to
Exhi bit 376, page 3, and you may conti nue.
BY MR ROSENBAUM

Q Yes. So to give you the precise nunbers, |
multiplied 12 million, the 12 mllion pounds a day that
you referenced in your testinony, by 365, and | got
4, 380, 000, 000.

A Sure. We see fluctuations that range due to
seasonality of mlk. So the 12 mllionis really a
general i zed average of how nmuch m |k we typically produce.
However, we have to acknow edge that there are
fluctuations, and we see that nunber tick down as well.

Q Ckay. In any event, a large magjority of the mlk
is produced by UDA, correct?

A. | agree with you, yes.
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Q Ckay. And so what I'mseeing is a tenfold
decrease in farnmers, but a tenfold increase in production,
correct?

A. Yes, off the nunbers.

Q Now, that woul d obviously suggest that your
menbers have a ot nore cows than they used to back in
1960, correct?

A. W do. And there's a nmultiple of reasons for
this, as | testified, is we're not seeing nmany dairy
farmers that want to locate in Arizona. W had over
126 days of heat in excess of 100 degrees just in 2023.
Dairy farmng is very hard in Arizona.

So what we have done, and what we see, and we
follow the -- you know, very simlar national average,
we're seeing farns reduce, cow nunbers increase, one --
and we're seeing that a little nore drastically in Arizona
because our farnms are typically larger -- but it's really,
it's an act of desperation so that perhaps we can gain
sone efficiencies of scale to survive another nonth, and
that's why we're seeing | arger nunbers.

Q And just to conpare how you are doing versus the
country as a whole, if we take Exhibits 377 and 378, and
j uxt apose Table 7 in Exhibit 377 with page 8 in
Exhi bit 378, we have al ready established that during that
timeframe Arizona m |k production increased tenfold,
correct?

A Sorry, you spoke a little quick there, so I'm not

entirely follow ng which --
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Q "' m conparing the 461 mllion pounds produced in
1960 to the 4,472,000, 000 pounds produced in 2022 in
Arizona, mlk production in Arizona has gone up nore than
ten tines, correct?

A |"d have to run -- do the math.

Q Well, 461 tinmes 10 woul d be 4, 600, 000, 000, but
you're actually --

A So slightly over.

Q 4,772,000,000. So you are a little above ten
times as high, correct?

A Yes.

Q As opposed to the national averages, if we conpare
them which at the bottomof Table 7 in Exhibit 377, we
see that total U S. mlk production in 1960 was
122, 920, 000 pounds and -- state that again, |'moff --
total production in the United States in 1960 was
122, 920, 000, 000 pounds, and in 2022 it was 226, 462, 000, 000

pounds.
Do you see that?
A | do.
Q So that Arizona m |k production increased tenfold

during this tinmefranme, whereas total U S mlk production
didn't even double, correct?

A. It -- it appears that way. And | would al so
probabl y highlight the popul ation change as well in
Arizona. That could be a contributing factor.

MR. ROSENBAUM  Now, | would like to mark the next
docunment as Exhibit 379.
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THE COURT: | agree, 379.
(Thereafter, Exhibit Nunmber 379 was narked
for identification.)
THE COURT: Thank you.
So I"'mmarking this newest one as 379, and |I'm
marking it al so as | DFA-379.
MR. ROSENBAUM  Now - -
THE COURT: Hold off just a nonent. The copies
are being distributed within the room M. Rosenbaum
You are good to go, M. Rosenbaum
BY MR ROSENBAUM
Q M. Butcher, | searched for published infornmation
as to how many cows the average dairy farm had back in
1960 in Arizona, and what | found is -- it doesn't appear
to be a published nunber. There is -- it was hidden from

nme.

But | did find this recent article, which is what

Hearing Exhibit 379 is, which was witten, published

2023

Decenmber 7, 2021, and the author is the CGeneral Manager of

the Arizona M|k Producers, a wonman naned Tammy Baker.
Do you see that?

| do.

And do you know Ms. Baker?

| can't recall.

> O >

Q Ckay. Are you famliar with the Arizona M Ik

Producers? |s that an organization in the state?

A. | woul d assune so, but I"'mnot famliar wth that.

Q Ckay. The first -- what 1'mgoing to call your
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attention to is the first sentence, which states, 'l
just quote it, "Arizona's dairy industry blossoned in the
state with the introduction of irrigation and alfalfa in
the early 1990s. In fact, by 19" --
THE COURT: Now, does that say 1900s?
MR. ROSENBAUM |'msorry, | msspoke. 1In the
1900s.
THE COURT: But isn't that interesting they are
t al ki ng about blossom ng in the beginning of the 1900s.
So that -- but go ahead.
BY MR ROSENBAUM
Q “I'n fact, by 1957, Arizona dairy was a $25 mllion
busi ness, with 372 dairy farns and an average herd size of
88 cows. "
Do you see that?
A | do.
Q Does that sound about right for what the size was
back in 19607
A | don't know.
Q Ckay. Ckay. | nean, according to -- if you | ook
back at Hearing Exhibit 377, Table 7, if you | ook at cow
nunbers in Arizona in 1960, there were 50, 000.

Do you see that?

A | do.

Q And you had 390 nenbers, correct?

A. Yes. That was the information that was given to
nme, yes.

Q So even if all dairy farnmers were UDA nenbers at
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that point intinme -- | don't know whether they were or
not -- but the 50,000 cows divided by 390, that would give
you 128 cows per farm

Do you see -- just sinple math. Do you see that?

A. | don't dispute that. Ckay.

Q And to the extent that there were farnmers who were
not DFA nenbers, that 128 nunber would go down, right?
Because sone of those cows would belong to the
non- menbers, correct?

A | don't know.

Q Ckay. Well, just as a matter of sinple math, if
you increase the denomnator, the result is going to be
bi gger, right? Smaller, excuse ne. Increase the

denom nator, the result is snaller, correct?

A It could be. I still -- 1 don't --

Q Ckay.

A. -- 1 don't know how to answer that. |'msorry.

Q Well, let ne just --

A | nean --

Q So we're at least clear on what I"'mtrying to say.
A Sur e.

Q | f you take the 50,000 cows, which is what USDA

tells us there were in Arizona in 1960, and you divide
that by the 390 UDA nenbers in 1960, that woul d give you
an average of 128 cows per nenber, correct?
A. | agree with you on that, yes.
Q And if the --
THE COURT: Now, |I'm sorry, M. Rosenbaum [|'m
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trying to keep up with you.
MR. ROSENBAUM  Yes.
THE COURT: So |'m |l ooking at the Table 7 --
MR. ROSENBAUM  Yes.
THE COURT: -- and |I'm seeing 50,000 cows.
MR. ROSENBAUM 50, 000 cows, exactly.
THE COURT: And did you say 60,000 cows?
MR. ROSENBAUM No, | have always neant to say 50.
If | said sonething different, | m sspoke.
THE COURT: Ckay. Thank you. All right. Keep
goi ng.
MR. ROSENBAUM So -- | think | said in 1960.
That may be where | used the 60. But in terns of cow
nunbers, it's 50, 000.
BY MR ROSENBAUM
Q And we get to 128 cows per farm by dividing the
50, 000 cows by the 390 UDA nenbers, okay?
A Yes.
Q And in that fourth grade nmath, 390 is the

denom nator, correct?

A | will agree with you.
Q ' m not --
A. It was |ike ny teacher said, you are not going to

have a calculator with you all the tinme, but, you know,
now we do, SO --
Q Yes, exactly.
So if, in fact, there were sone additional dairy

farmers out there who were not nenbers of UDA, they had

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

8724


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

dairy cows of their own, that would increase the
denom nat or, which woul d nean that the nunber of cows per

farm woul d be somewhat | ess than 128, correct?

A. | -- | would be inclined to agree with you. |
still haven't done that math in quite sone tine.
Q Ckay. Now, today we have, if we |look at -- back

to Exhibit 378, as of the end of 2022, we have 197, 000
cows in Arizona, correct?

THE COURT: Now, you are on page 8?

MR. ROSENBAUM |'m on page 8 of Hearing
Exhi bit 378. In the colum called "Mk Cows for Arizona
for 2022," | see 197,000 mlk cows in Arizona in that

col um.
BY MR ROSENBAUM

Q Do you agree with that?

A Yes, | do.

Q Ckay. And then if we -- we actually do have a
figure in this docunment, on which we didn't have for
1960 - -

A I n which docunent, sorry?
Q Sanme docunment we're on still. If you turn to
page 18, that's a docunent called -- a page called

Li censed Dairy Herds, and this docunent says there were 80

|icensed dairy herds in Arizona in 2022.
Do you see that?

A. | do see -- yes, | do see that.

Q And so if we sinply divide the 197,000 dairy cows

in Arizona in 2022 by the 80 dairy farns, |licensed dairy
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farnms -- licensed dairy herds | should say, that's the
termused by USDA -- in 2022, then we end up with 2,462
dairy cows per herd. Sinple math, one divided by the
ot her.
THE COURT: There is no such thing as sinple math,
M. Rosenbaum
MR. ROSENBAUM | don't have the al gebraic
fornmul as that sone people are using for their testinony.
THE COURT: But you have a head start on us.
BY MR ROSENBAUM

Q I n any event, 197,000 divided by 80 would give you

t he nunber, average nunber, of cows per herd.
Do you agree with that approach?

A Wt hout running ny own anal ysis and equations, |
mean, that would -- would not know precisely, but | don't
think it's unfound what you are sayi ng.

Q And that woul d suggest that there are -- and
strike that.

And you don't challenge ny representation as
seem ng way off, that 197,000 cows divided by 80 herds
gi ves you an average of 2,462 cows per herd?

A | don't know the exact average size herd we have
on each farm but | believe it would be relatively cl ose
to that nunber

Q kay. And -- all right. And | nean, Arizona,
it's fair to say, you are honme to nassive dairy farns,
correct?

A. Depends on what you nean by "massive,"” but there
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are sone pretty big farns out in West Texas and |daho. So
| -- and California. | don't know what you nean by
"massi ve" though.

Q Well, and |I'm not suggesting those aren't nassive,
too. They are massive, too.

A Ckay.

Q You are at the upper edge of the -- upper end of
the spectrumin terns of average dairy size, right? In
Arizona?

A. My area is really -- nmy current specialty is
really focused in Arizona, so |l -- | don't know how to
answer that question because |'mnot as famliar with a
| ot of other states. Like | said, | know there are sone
large farnms in the West Texas area and |daho region. But
outside of this geographic region, I'mnot an expert in --

Q And | know you have nentioned 2022 bei ng a drought
year for the state particularly, a drought year for the
state?

A. | think | said a prolonged drought for 100 years.

Q Ckay. For 100 years.

A | think that's what the testinony said, yes.

W're in a pretty prolonged drought with -- | nean, we can
see wth the Lake Powel |, Lake Mead el evation |evels that
it's been problematic for sonme tine.

Q But actually, cow nunbers are still grow ng,
right? In the state, the cow nunbers today are higher
than 197,000 than they were in 2022, aren't they?

A. That's right. And what | said, the coments | ust
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a few mnutes ago, it's hard to find dairy farners in

Arizona. No one wants to go work in 115-degree heat. So

our farnms are getting larger, and it's an act of
desperation, like |I said. Urban sprawl and urban

popul ati on has been pushing our farnms out further and

2023

further away. So we have sone nenbers acquire other farns

to gain sonme efficiencies of scale and to hopefully

survi ve anot her nont h.

Q But total cow nunbers are up, correct? | can --
let me -- there's no reason to ask you to specul ate.
A. Ckay.

MR. ROSENBAUM Let ne ask that the next docunent
be marked as Exhi bit 380.

THE COURT: Yes. It wll be 380. Thank you.
Mar ki ng this as Exhi bit 380.

(Thereafter, Exhibit Nunmber 380 was marked

for identification.)

THE COURT: I|I'malso marking it as | DFA-380. And

let's go off record while we distribute.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 12: 04.

Pl ease be back and ready to go at 1:05 p.m, and
we will then address Exhibit 380. M. Rosenbaum w ||
conti nue his cross-exam nation.

Ri ght now we go off record at 12:04 p. m

(Wher eupon, the lunch recess was taken.)

---000- - -

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

8728


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

VWEDNESDAY, NOVEMBER 29, 2023 - - AFTERNOON SESSI ON
THE COURT: Al right. Let's go back on record.
We're back on record at 1:06 p. m
M . Rosenbaum you may proceed.
MR. ROSENBAUM  Thank you.
BY MR ROSENBAUM
Q When we were breaking for lunch, | was -- | had
just gotten through marking as Exhibit 380 a docunent
entitled "M 1|k Production Produced by USDA, Nati onal
Agricultural Statistic Service," dated Cctober 27, 2023,
whi ch is, obviously, very recent.

And if you turn to page 3 of this docunent, there

2023

is a heading called "M Ik Cows and Production, 24 Sel ected

States, Septenber 2022 and 2023."

And calling your attention to state of Arizona, do

you see that this indicates that as of Septenber 2023,
| ast nonth, there were -- nonth before | ast rather --
there were 201,000 dairy cows in the state, correct?

A. Yes, sir.

Q And that represents roughly a 2% increase fromthe
197,000 cows that are listed in Hearing Exhibit 378 as the

nunber of dairy cows in Arizona for 2022, correct?

A Yes.
Q Ckay. Now, you have nentioned how popul ati on has
gr own.
Has that -- that's led to a boomin |and val ues

basically; is that right?

A. Yes, sir, | believe so.
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Q Ckay. And has that -- | nean, has that been an
econom ¢ boomto sone of your nenbers, they were able to
sell their farns if they so chose at prices substantially
in excess of what they had paid for the |and?

A. | think they have that option, but we woul d hope
that they would not due to the farmng situation -- the
dairy farmng situation in Arizona. But that probably is
an option to them

Q Has that, in fact, been an option people have
exerci sed?

A | don't know.

Q Ckay. Have any of themsold out areas close into

the major cities and then built new dairy farns further

out ?
A. | believe sone have, but |I -- | don't know
preci sely who has or who hasn't. But | -- it is comon

that we are starting to see sone nei ghborhoods w th urban
sprawl creep next door to sonme of our dairy farmns.

Q Ckay. Now, let's talk about Grade A and Grade B
mlk for a second. Al right?

A Ckay.

Q First of all, there is zero Gade B mlk in the
state; is that correct?

A. Yes. Now, we nay have a -- on occasion a rejected
load. | don't know the final disposition of a rejected
| oad. But, yes, we should have zero G ade B

Q Ckay. And -- and you have a manufacturing plant,

correct?
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A. Yes, we do.

Q And you make a nunber of products there, correct?

A. W make a variety of different products as |
outlined, sone powders, a little bit of cheese, different
types of butter, sone protein products, and condensed
products as well.

Q Ckay.

MR. ROSENBAUM  Your Honor, | would like to mark
t he next docunent as Exhibit 37- --

THE COURT: 381. 381 is our next one.

And while we're getting those distributed, let's
go off record at 1:10.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 1:11.

M . Rosenbaum you may proceed. | have narked the
docunent you are about to talk about as Exhibit 381, and |
have al so | abeled it | DFA-381

(Thereafter, Exhibit Nunmber 381 was narked
for identification.)
BY MR ROSENBAUM

Q M. Butcher, | downl oaded this docunent fromthe
web, and the URL is at the -- | copied the URL into the
docunent. It's alittle faint, but it's at the top mddle

of the first page, so if anyone wants to find it there
t hey can.
Do you recogni ze the docunent?
A | do.

Q And is this a docunent on the website of your
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conpany?

A. | believe it is, yes.

Q Ckay. And the docunent is entitled "Product List
and Specifications."

s this, indeed, a list of the products that your
conpany nakes?

A. | believe this is very accurate, yes.

Q So when -- let's just take as an exanple the -- if
you turn to the third page, these are not nunbered, but
it's the third page. It says "nonfat dry mlk." And then
underneath that product description it says, "G ade A |ow
heat NFDM "

NFDM i s nonfat dry mlk, correct?

A Yes.

Q So does the term G ade A in this docunent indicate
that the mlk used to make this product is from G ade A
certified farns?

A. | haven't heard Grade A certified farns, but the
mlk it cones fromwould be G ade A

Q Ckay. It -- when you tal k about Grade A and
G ade B, would this be an exanple of a G ade A product the
way you use that ternf

A. Yes, | would agree with you.

Q Ckay. So this is one exanple, we'll show sone
nore, but this is an exanple of a product that is not
obviously fluid mlk, but it is -- neets G ade A
requi rements, correct?

A Yes.
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Q Ckay. And your ability to sell this product with
this designation is dependent upon it coming from G ade A
farnms, correct?

A. | woul d say yes.

And let's also keep in mnd that I'm-- nmy title
is the director of fluid sales, so | have very little
interaction on sonme of the powders, just for clarity sake.

Q Ckay. Now, we go on to the -- two nore pages, we
see mlk protein concentrate, and that, too, is described
as a Grade A product.

Do you see that?

A. Yes, | do.

Q Ckay. And then two nore pages we have Grade A
butterm | k powder, another G ade A product, correct?

A. Yes, Sir.

Q And novi ng on a coupl e pages, we have G ade A
condensed butterm | k.

Do you see that?
Yes, sir, | do.

Al so, Gade A, correct?

> O >

| woul d believe so, yes.

Q Al right. And then, keeping going, flip a page,
we see condensed skim also G ade A?

A Yes, sir.

Q So is it reasonable to say that the costs incurred
to maintain Gade A status is a cost that relates to
products that are not nerely fluid mlk?

A. Can you state that question one nore tine?
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Q Yes. You sell all these product as being G ade A,
correct?
A Yes.

Q And you have identified certain costs that you say
are the costs of being Gade A, correct?

A. Yes, sSir.

Q And so these are costs that relate not just to
fluid mlk products, but also to nonfluid m |k products?

A. | would agree with you, yes.

Q All right. Now -- and | nean, you -- | assune
your farnmers have no intention of going back to being
G ade B?

A. | would also be inclined to agree with you. |
don't think -- | can't recall if we have had G ade B m |k
in the past, though.

Q Ckay. And do you actually require your nenbers to
be Grade A? |Is that sort of a condition of nenbership?

A Yes.

Q Now, so you tal k about a nunmber of costs, and I'm
really going to ask, just so you know where |I'm headed,
just sort of two questions relating to these costs.

One is, is it a cost that relates actually to
mai ntai ni ng G ade A status; and B, whether it's a cost
that is only related to fluid mlk. GCkay?

A Ckay.

Q So let's -- | nean, for exanple, you nention
construction costs for housing | aborers, correct?

A. Yes, | nentioned that.
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Q Ckay. And you actually, | think, nentioned the
PMO in connection with that, if I'mnot m staken, on
page 5. You nentioned the PMO explicitly, the Pasteurized
M I k O dinance.

(Court Reporter clarification.)

MR. ROSENBAUM  Sorry, the Pasteurized MIKk
O di nance.
BY MR ROSENBAUM

Q And you see the paragraph, "Even just to neet the
requi rements of the PMO, many costs have increased,"” and
the very first one you nention is the construction costs
for housing of |aborers.

Do you see that?

A. | do see that.

Q Ckay. PMO is a sonmewhat |engthy docunent. | have
had the fortune, or m sfortune, however, to read it
several tinmes inny life. | don't recall construction
costs or housing for |aborers being covered by the PMO

Are you -- do you have a different view?

A "' mnot an expert in the PMO. | have glanced over
the PMO a fewtines on a variety of issues, so | can't say
wth certainty that if it is or isn't included in the PMO

Q Now, you -- you go on to tal k about feed costs,
correct?

A. Yes, | do.

Q Once again, under the headi ng "Econom cs of
Producing Gcade A MIk," correct?

A. | would have to find it, but, yes, | do renenber
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speaking to that.

Q Ckay. | nean, | take it that -- | nean, do the --
do feed costs relate to whether the mlk is G ade A or
not ?

A | don't know if it has a direct correlation. |
don't know. |I'mnot a PMO expert.

Q And -- and is there anything about feed costs that
are different when the mlk is used for fluid mlKk
pur poses versus manufactured product?

A. |"'mnot a dairy nutritionist, sol -- 1 -- |
sinply don't know that answer.

Q Ckay. By the way, you nentioned somatic cell

conponents.

Do you -- and you nake cheese, correct?
A. W make a very small quantity of cheese, very
smal | .
Q Let me ask you nore generally. Do you -- do you
export any nmanufacturing -- start that again.
Do you export any nmanufactured products?
A When you say "export," do you nean outside of the

United States?

Q Exactly.

A W do. On the fluid side, we do not. But I
believe a | ot of our powders are exported outside of the
Uni ted States.

Q Do any of them go to Europe?

A. | don't know the exact |ocations of where they go.

Q Ckay. Do you know whet her there are foreign
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countries that have set somatic cell count requirenents
stricter than the PMO, which anyone who wants to export to
t hose countries has to neet?

A Personally, | don't know. Having listened to
previous testinony, | have heard about it, but I -- | do

not know nuch nore other than that.

Q Ckay. Now, another thing you nention is the -- is
FARM F-A-R-M the FARM program correct?

A Yes.

Q Ckay. |Is that -- is conpliance with that docunent

a prerequisite to being G ade A?
A. G ade A, | don't know, but a | ot of our custoners

require our farnms to be FARM conpli ant.

Q And do -- okay. And do those include custoners of
your -- any of your manufactured products?

A Manufactured as in the nonfat dry mlk and the
skimmlk? | don't know.

Q Now, let's talk about sonme of the other costs you
mentioned. Okay. One of the -- so there are really maybe
two, three costs of transportation, | guess | would say.

One is obviously the cost of the tankers
t hensel ves, correct?
A Yes.
Q Anot her is what you have to pay the driver,
correct?
A. That's one of the them vyes, sir.
Q And then another would be fuel, correct?

A. Yes, that's an additional cost.
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Q And mai ntenance, right?

A Yes, another additional cost.

Q Ckay. Now, did you have discussions with any of
the -- any of the -- either of the two University of
W sconsi n professors who worked on the University of
W sconsin project to cone up wth, | think, what you have

descri bed as being the nodel ?

A Did I have personal conversations with any of the
aut hor s?

Q Yes.

A. No, sir, | did not.

Q Are -- not necessarily one-on-one, did you
participate at all in any conversations with thenf

A. No, sir, | did not.
Q Ckay. | nean, did -- is it your understandi ng
that their nodel was designed to capture those four

conponents of transportation costs?

A. | don't know the paraneters or the data that they
captured, since | was not involved in -- in a lot of that.
But | also don't know what it didn't capture, |ike the

excessi ve heat that we have or, you know, the roadway
exceedi ng 140 or 150 degrees where we see tires pop. So |
don't know what that nodel did or did not capture. That's
why | wanted to provide a little bit of clarity around
costs of repairs and mai ntenance and permtting and
denurrage, because |I'm not sure what that nodel did or did
not .

Q Ckay. You have no reason to think, for exanple,
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they didn't capture the cost of super tankers?

A. | don't know if they -- they did or didn't.
Q | nmean, did anyone -- is anyone review ng the
nodel and thinking, well, you know, we're going to ask for

nore, go back to them and say, hey, we think you nust have
underesti mat ed what tankers cost? Did you | ook at these
super tankers? Did anyone -- did anyone do that that you

are aware of ?

A. Specifically the super tanker costs?
Q " mgiving that as one exanpl e.
A. Ckay. Since | was not actively involved in the

begi nning of this process, it's hard to understand the

conversati ons and di scussions that were had around

nodeling and pricing. So it's -- it's difficult to
understand what is included in -- in them in what they
nodel ed.

Q | nean, it would have been easy just to ask them

"Hey, did you know that there are these super tankers that
cost a lot nore? Did you include those costs in
nodel i ng?"

Did you suggest that that be done?

A. No, sir, | did not.

Q Do you know if anyone did that?

A No, sir, | do not.

Q Ckay. So | nean, it's fair to say that a
nunber -- well, before | nove on to that, in terns of

fuel, does your cooperative charge its custoners a fue

surcharge when the price of diesel rises above sone
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desi gnated | evel ?

A. | think we have to take a step back, because
contracts have varying lengths. W nmay have sone
contracts that -- that nmay be as short as one, two,
three years, and then we may have sone contracts that are
in excess of 20 years. So it's sonething that we are
starting to consider and adding in sone of our contracts,
but it's very difficult to change or nodify contracts when
we may have sonme |ong-termcontracts in place.

Q Do you have contracts with fuel surcharges?

A. We have recently reviewed this, and I can't recall
if it was added or anmended in the contract. But it's
sonet hing that we are beginning to review

Q And | nean, fuel is sort of a volatile cost,
right? Correct?

A Depends on the term"volatility." But this year
woul d probably say fuel has actually been relatively
stable. W have seen WIl costs typically hover around the
$75 per gallon range. But historically, you know, just
like a ot of comopdity prices, we do see sone volatility.

Q Over tinme certainly fuel costs have gone up and

down relatively significantly conpared to other things,

correct?
A. |"msorry, did you say they went down?
Q Have gone up or down --
A Ckay.
Q -- over tinme, nore frequently, nore rapidly than

ot her costs; is that right?
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A. | would say that we have seen -- at |east as the
testinmony is concerned, we have seen themincrease for the
past 20 years, so -- but | don't disagree that there are

times that they do cone down. But historically the trend

line is show ng that they are -- they are continuing to
I ncrease.
Q | nmean, we have had periods recently where the

price of gas, of crude oil at |east, we know has varied
between, | don't know, $70 and $130 sonething |ike that,
correct?

A. W have had that. W've also had, if we renenber
April of 2020, when fuel went negative for the first tine
with COVID. So we have seen -- we have seen volatility.
|"mdefinitely not disagreeing about the volatility
aspect. But | think on the long-termtrend basis, we
continue to see that fuel continues to increase.

Q | nmean, considering how rarely we adjust our
differentials, the first tinme in many years for nost of
the orders, isn't that the kind of cost best addressed by
bei ng adj usted through contractual agreenents with your

buyers as opposed to | ocki ng sone assunption in place for

decades?
A. It's one way to consider it. | think there's a
mul titude of ways that you can | ook at fuel costs. |If --

if the contracts allow, and you can have an addendum or an
amendnent, | think it's sonmething worth considering. |If
you don't have that option, then | think, you know, we

probably need to address that in the Cass | price
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differential, which is what we are doi ng today.

Q Just by the way, sonewhat relatedly, since you
talk a lot about -- a lot of your testinony is about
basically farmer cost of producing mlk, correct?

A. Sone of ny testinony is, yes.

Q | mean, have Class | differentials ever been based
upon that?

A. Sorry, been based upon what ?

Q Farmer cost of production.

A. | think the cost of production, and al so when we
di scuss the Gade Amlk, |I think there's a -- probably a
direct correlation between the cost to produce G ade A
mlk. So | think some of those costs woul d probably be
associ at ed.

Q O her than to the extent that the cost related to
produci ng Grade A versus Gade B mlk, have O ass |

differentials ever been based upon cost of production

i ssues?
A. | -- | can't say. | just don't know.
Q Now, you nention that sonetines because of issues

at your custoner's plant, your drivers have to wait | onger

than normal to unload the mlk, correct?

A Yes, sir, that's correct.
Q Does -- do you charge your custoners for that?
A. No. W -- | don't believe we charge our custoners

for longer waiting tine issues. There are tines that UDA
gets charged by the hauler on that when it's -- when that

occurs, but | do not believe that we charge our custoners
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for that. And -- sorry.

Q Do you know one way or the other? | nean, is that
part of your responsibility?

A. Sorry. Could you repeat that question?

Q Do you -- I -- let ne ask. Are you -- are your
job responsibilities such that you woul d know?

A. As far as delays on our custoners, unloading
del ays? Yes, |I'm nmade aware of that because it inpacts
our supply chain. Typically when they have del ays,
sonet hi ng has gone wong at the plant, so that plant could
have | abor issues, or they have a pipe issue, or sone sort
of quality issue. There's just a variety and a nultitude
of reasons that we can see. O sone of our custoners
experi ence delays. So | am nmade aware of haul i ng del ays.

Q But are you personally aware of whether or not any
of your contracts contain clauses that woul d cause your
customer to have to pay sonething as a result of such a
del ay?

A. | do not believe we charge our custoners for
delays like that. W, UDA, typically incurs probably sone
denurrage costs around that.

Q Has there been a tinme when there was insufficient
mlk to supply your fluid m |k custoners?

A. Specifically our fluid one -- or sorry -- Class |
cust onmers?

Q Yes.

A. We do start to get very tight in the late July,

August, and early Septenber tine period, where we'll start
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to see our mlk deliveries delayed to sone of our Cass |
bottlers. And after those nonths, after we pass those,
you know, hotter nonths, we typically see our mlk | evel
and tinme, delivery tinmes, get back on track with a | ot of
our customers.

Q Have you ultimately been able to supply them
enough mlk to neet their Cass | needs?

A. That's a little bit of a tough question because
there are tines we're delayed and they want a little nore
mlk for Cass | bottling operations, and they nmay have to
wait a little nore to get that mlk tinely. So we --
there are sonetines delays of our mlk production getting
to some Class | bottlers. It doesn't happen a lot, but it
does happen a few tines throughout the year.

Q Al'l right. You nention water, so | have a few

guesti ons about water.

First of all, you nention --
A. On what page, sir?
Q Wll, I"'mlooking at page 3. I'mreferring to
page 3, nore accurately. And you -- you tal k about a

reduction in supply available to | ower Col orado River
wat er users.
Do you see that?
A. Wi ch paragraph?
Q That's the third paragraph under weat her and
climate on page 3 of Hearing Exhibit 376.

A Yes, sir. | see that.
Q Ckay. So are your farners thensel ves Lower
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Col orado River water users?

A | believe so.

Q Ckay. Do you know how much of their water they
get that way as opposed to fromwell water?

A | don't know that, the exact anount, no.

Q And when you say UDA pays nore for water than it
had in 2000 and nore than al nbst any other state, are you
referring to literally what UDA pays for water to operate
its manufacturing plant?

A. Yes, sir, that's what that sentence is referring
t 0.

Q Ckay. Now, you are not suggesting, are you, that
the costs of operating your manufacturing plant are

rel evant to the appropriate size of Class | differentials,

are you?

A. Sorry. Could you repeat that question one nore
time?

Q Yes. You are not suggesting that the costs of

operating your manufacturing plant is relevant to what the
Class | differentials should be, are you?

A | don't think I'm making that argunent in this
par agr aph.

Q Ckay. And water costs, to the extent that they do
relate to farns as opposed to your processing plant,
that's a cost of producing mlk, correct? |In general, not
specific to Cass |I; is that right?

A Yes. Because we see a |lot of our -- due to our

supply chain, we nove mlk around fromvarious farns to
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various C ass |

bottling plants.

Q |f we can go back to the page 2 where you have
your proposed changes. There are -- as you discussed |
t hi nk at the begi nning of the exam nation -- there are
Cass | plants in Maricopa County and in Yuma County,
correct?

A Yes.

Q And the only -- the only Cass | plants in Yuna
County are the two plants owned by the Hettinga fam |y,
correct?

A | believe that's correct. Yes.

Q Which is not -- not supplied by UDA correct?

Those plants are not supplied by UDA?

A

2023

On occasion they will ask us for mlk, but there's

not hi ng consi stent that heads down there from UDA
Ckay.

differential than Maricopa, correct?

Q
Cl ass |
A

Q

Yes.

So right now Yura is at a $0. 25 | ower

And under the University of Wsconsin nodel, that

$0. 25 di fference woul d have been nmmi ntai ned, correct?

A.
Q

$0. 10,
A.

Q

Yes.

Under your proposal, that difference is reduced to

correct?

Under the NWPF proposal, yes.
Ckay.

pl ants would pay nore into the pool, and that woul d be

shared by your

A

don't

And that -- that would nean that those

menbers, correct?

know.
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MR. ROSENBAUM That's all | have at this tine.

THE COURT: Who next has cross-exam nation
guestions for M. Butcher?

Thank you, M. Ml tner.

MR. MLTNER  Thank you, Judge difton.

CRCSS- EXAM NATI ON
BY VR M LTNER:

Q Ryan M Itner representing Select MIk Producers.

| wanted just to follow up on the |ast questions
that M. Rosenbaum asked, if | could. Actually, | want --
I et me ask you sonething before | get into that.

On the second page of your statenent where you
provide a little bit of background on UDA, you state --

A. Sorry, did you say in the second page or the --

Q Second page, yeah. Page 2 of Exhibit 376.

So you're reciting UDA's objectives, and the
second is to maintain the current pricing relations anong
conpeting handl ers, both within the market and with the
surroundi ng states.

Can you expand on that and just let nme know
what -- a little nore detail about what you are trying to
preserve there and maintain?

A. Sure. So | wasn't directly involved in the
creation of the current or the proposed Class | price
differentials, but I think having been brought to that
group a little later, the goal was to attenpt to keep
those current pricing relations and to keep that sl ope

consi stent as possi bl e.
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Q Ckay. Now, turning to the questions M. Rosenbaum
had asked about Yuma County in particul ar.

Those two plants in Yuna, do you know where their
packaged sal es are?

A | do not, no.

Q Ckay. Do you know if one or both of those plants
nove packaged m | k back into the Phoeni x area for retai
sal e?

A. | don't know if they do or not.

Q You have not seen any Sarah Farns |labeled mlk in
any stores in the Phoeni x area?

A. | currently live just west of Fort Wrth, Texas,
personal ly.

Q Ckay. | don't think they get to Texas.

A. Maybe not .

Q If it does, it would conme fromEl Paso.

So let me ask this. |If you |look at the current
differential relationship between Yuma County and Maricopa
County, M. Rosenbaum pointed out that that's currently
$0. 25.

You agree with that?

A. Yes, sir, | do.

Q And as proposed by National MIk, that that --
that spread is narrowed to a dinme, and so if there were
t he packaged sales in Maricopa County fromthe plants in
Yuma, that really doesn't preserve that conpetitive
relationship, does it?

A. | don't know if it does or not.
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Q You woul d expect that if that plant had $0.15 of
additional raw mlk costs conpared to its conpetitors in
Mari copa County, that would change the conpetitive
relationship, would it not?

A | think there's a potential it could.

2023

Q And | believe you stated that the only other fluid

plants in Arizona are in Maricopa County; is that correct?

A. Yes, sir, that is correct.

Q Do you know if a | ot of packaged fluid m |k cones

into Arizona from other states?

A | don't know that. | don't know.

Q So | now want to look at the differentials in
Arizona versus the border states in California. And if

| ook at, say, Riverside County --

A | don't have a map or this pricing in front of ne.

MR. MLTNER Can we provide the w tness
Exhi bit 300, Your Honor?

THE COURT: Yes. Easily done.

MR MLTNER | will get ny conputer.

THE COURT: You will need the yardstick.

MR MLTNER 301, Your Honor.

THE COURT: You still need the yardstick.

MR MLTNER If you will bear with ne a second
while | get that spreadsheet open on ny conputer.

THE COURT: So for those not in the room we are
| ooki ng at 301, which is also |abeled MG 29.
BY MR M LTNER

Q | wanted to | ook at Riverside County, California,
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which is Row 191.
Do you have that page avail abl e?

A Yes, sir, | do.

Q Ckay. So for the purposes of our transcript,
let's just go across there. Riverside, California's
current differential is $2 in Colum 1I.

Do you see that?

A Yes, | do.

Q And if we nove over to the Wsconsin average, the
nodel average, Colum L, it's $2.40, correct?

A Yes.

Q And then finally, the proposed differential under
Proposal 19 is $3.

Do you see that?

A. | do see that, yes.

Q Ckay. Now, Yuma County, we said earlier, was
$2.10 currently. So Riverside would be $0.10 less than
Yuma County today, correct? Did | get that reversed?
Yuma County is $0.10 higher than Riverside?

Yuma | ooks to be $0.10 hi gher currently.
Ckay.
Based off this exhibit that's right here.

> O >

Q Ckay. Now, if we | ook at the proposed
differential with Yuma proposed at $2.90 and Ri verside
proposed at $3, it's still a $0.10 difference, but it's
flipped, so there's a $0.20 per hundredwei ght change in
the rel ationship between those two adj acent counties.

And | wondered if -- if you think that that
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mai ntains the current pricing relationship between those
two -- those two counties, given that they are order
counti es between California and Arizona?

A | can't say how the $0.10 difference woul d i npact
either county. | would probably |Ieave the final decision
up to, in this instance, to the USDA to see what they
woul d recomrend.

Q Do you know as -- and | would characterize that
personal ly as a $0.20 difference because it's flipping.
You said 10.

But would you agree that that's a $0. 20 change
fromcurrent to proposed?

A. Let's review that, sorry, one nore tine.

Q Sur e.

A. Because | -- |I'm seeing the proposed here at Yuma

County as $2.90, and then on the Riverside |I'm seeing the
proposed as $3 per hundredwei ght, so |I'm showi ng just a
$0. 10 del ta.

Q It's a $0.10 delta, but it's reversed, right? So
|"mlooking at this, and |'m seeing currently Yuna $0. 10
hi gher than Riverside --

A And, sorry, what columm are you | ooking at in

Ri ver si de?

Q |"mactually -- it's -- you'd have to | ook at --
A. I s that colum --
Q It would be -- yes, it would be Colum I.

A Al right. So there's a $0.10 difference right
there, with Riverside being $2 per hundredwei ght
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currently, and Yuma being $2.10. So it's positive right
now, Yuma by $0.10. So in here, in this instance, the

proposed is $2.90 for Yurma, and we're saying Riverside is

$3 proposal .
Ckay. | can see the $0.20 delta.
Q Ckay. So | think we're both -- in both instances
there's a $0.10 difference between the two, but the -- it

changes, right? It flips. Soit's a -- the --

A Yes.

Q Ckay. We're on the sanme page, then

If the -- if the goal, if UDA s objective, which

you state were consistent with National MIKk's, was to
mai ntain current pricing relationships, what consideration
and what di scussion was had about that particular, you
know, area, and not maintaining the relationship therein?
| wondered if that was di scussed at all

A. | was probably brought in after those discussions,
so | inherited a |lot of these pricing -- pricing protocols
wi t hout sone direct input fromnyself. But then | would
probably, once again, say | would probably rely on the
USDA to maybe nmake that final determ nation on what
that -- if that is an even sl ope.

Q And if we were to -- if we wanted to | ook at, for
i nstance, San Di ego County, San Bernardi no County,
| mperial County, sanme answer, you probably canme in |ater

in the gane to be able to offer thoughts on the specifics

on those -- those relationships.
A. Yes, sir, that is correct.
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Q Al right.
MR. MLTNER  Thanks. That's all | have. Thank
you.
THE WTNESS: Appreciate it.
MR. M LTNER  Thank you.
THE COURT: Who next has questions for this
Wi t ness?
| see no one. | invite the Agricultural Marketing
Service to ask their questions.
CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Hel | o.
Q Thank you for comng to testify today. | just had
a few questions. | haven't -- let ne see here. | think

you m ght have touched on this with M. MIltner, and |

in your exhibits.
But currently, | think you were just discussing

the current difference in differentials between Yunsg,

going froma current difference of $0.25 to a proposed
di fference of $0.10; is that correct?

A. Yes, mn'am that's what it | ooks |iKke.

Q Ckay. And so | was just wondering if you could
explain -- again, I'msorry if you covered this before,
but I want to make sure | get it -- why National MIK is

Mari copa, and what you have proposed it to be, so you are

apol ogi ze if | mght not have heard the whole answer as we

were having a separate little discussion on sonething el se
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recommendi ng that that spread be reduced?

A. So | was brought in after that fact, so |
inherited a | ot of these nunbers --

Q Ckay.

A. -- soit's hard for ne to opine on why sone of
t hese nunbers were chosen.

Q Ckay. | heard that answer. | guess | just didn't
hear the question earlier. Ckay.

You tal ked sonme in your testinony about the super
tankers that | guess are becom ng nore prevalent in
Ari zona.

A. Yes, nm'am

Q And you say they cost nore.

And | was just wondering if you had data to put on
the record as to those costs that seem-- that, through
your testinony, seemto be unique to the Arizona region.

A. You know, | convened with sone of the finance team
that we have on staff, but |I don't knowif | captured the
exact cost of the difference between a regular tanker and
a super tanker. | just know that they said that the cost
IS greater to procure buy super tankers than regul ar
tankers. And that's sonething that we're -- | think also
| testified on, that we're going to continue to purchase
t he super tankers, you know, for the foreseeable future as
wel | .

Q Because they do offer you sone efficiencies in
ot her areas despite the cost?

A. Yes. W can nove nore mlk with less mles, and
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we al so produce less CO2 emssions. So it's a part of our
sustainability programas well.

Q Ckay. And earlier in the hearing, which weeks ago
at this point, we had sone discussion on the UWnodel with
Dr. Nicholson, and | know we're | ooking forward to a
di scussion with Dr. Stephenson on the transportation
aspect of that nodel, because | think there's still
guesti ons about what was or was not accounted for on the
transportation side of things.

So when it cones to these Arizona uni que
transportati on aspects that you tal k about, super tankers
being one of them is it your inpression that those were
factors that were not included in the nodel, not accounted
for in the nodel ?

A. | don't -- | don't knowif they were or if they
weren't. | know there's nmaybe only a handful of states
t hat have super tankers, so | just don't know what was
i ncluded in that nodel.

Q Ckay. Well, you tal ked about denurrage charges.
And | just want you to nmake it clear on the record, if you

can explain what those are.

A. Sur e.
Q | nmean, you've said the term nunerous tines, but
don't know there's been, |ike, a definition.

A. No, great questi on.
Wth sone of our contracted haulers we have an
agreenent in place that states if our hauler nust wait X

anount of hours after arriving at their final destination,
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that they have the ability to charge UDA a -- what we call
a detention or denurrage charge on an hourly basis. So
dependi ng on how |l ong the tanker waits to get unl oaded, we
may see those charges fromsone of our contracted and spot
haul ers as wel | .

Q Ckay. And | apol ogize, it mght be in your
statement. Did you nention, does UDA only use contract
haul ers or do you have sonme of your own? You nentioned
you purchase them | don't know if you nean UDA will be
pur chasi ng t hese tankers.

A. | believe we use all contract haul ers; however, we
do own the assets, the tanks.

Q Ckay. Okay. You talk sonme about difficulty --
think there was a question with M. Rosenbaum about
difficulty neeting Cass | demand. And you said sonetines
inlate July through Cctober, orders, you would be del ayed
in fulfilling those orders. | think that's the -- how you
couched that; is that correct?

A. Yes, that's fair. W typically see our mlKk
decline, obviously, with the excessive heat that we
experience. So, you know, we try to keep our cows as
confortabl e as possi ble, but when the tenperatures are
exceedi ng 115 or 120 degrees, our m |k production just
tends to drops during those hotter nonths, which neans
we' re obviously producing |less mlk.

And we have a -- | believe a year-round school
systemin Arizona, so we start to see school mlk tick up

inlate -- you know, |ate June and early July, after a --
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we call it the m d-sumrer break for school mlIk. And that
really taxes our supply chain because our m | k nunbers are
significantly lower in the sumerti ne.

Q Ckay.

A And if | can also note, we then see less mlk
com ng to our own canpus because we have to supply mlk
to, you know, our customers first.

Q And you couch it as a delay in fulfilling orders
because of this dynam c.

But are there tinmes where you just don't have the
mlk? You call it a delay. | nean, does it roll over, or
eventual |y maybe there's just mlk you aren't actually
able to provide? Do they have to go sonewhere else? Do
you inport mlk in fromoutside the area?

A. We do not inport mlk fromoutside the area. It's
just a few weeks of the year we get really tight on mlKk,
Sso it's a very -- just a very tight tinmefrane of we're
managi ng our custoner's denmands while trying to supply

themw th enough mlk to run their plant.

Q Ckay.
A And there's obviously sone seasonality with that
as well. You know, | nmean, so we have to | ook at

seasonality of mlk and the demand of m |k and kind of
adj ust that or account for that in sone of our supply
chain activities.

Q Ckay. And | did want to talk about, a little bit,
on the demand side of the equation. | know you tal ked a

lot with M. Rosenbaum over increases in mlk production
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in Arizona since the "60s. And there's been -- your chart
t al ks about popul ation increases, and | think there's, if
| counted correctly, six fluid plants Arizona; is that

correct-ish?

A Sounds right. | don't know the exact nunber, but
it sounds -- sounds correct.

Q Do you know how nmuch of any of those are
relatively new? |'mjust trying to see if, you know,
there's sonme new denmand in the state -- |'m assum ng yes

since the '60s. But how relatively new, that maybe you

guys are all still trying to neet on the mlk production
si de?
A. Yeah, we have had a significant investnent in

Arizona several years ago, so we are seeing a |lot nore
Class | bottling or Cass | demand froma very new
facility that's in our area.

Q And so even with that growh in mlk production
there's still some -- as an old coll eague used to cal
it -- unnet demand perhaps? O trying to -- | know that's
not a real term so | always chuckle when | hear or need
to say it, but, you know, you are still trying to nake
sure your mlk production and growh in the state is able
to neet the new demand in the state?

A Correct. | think that's fair. Yes.

Q Okay. On page 6, you nmention Dr. Erba's testinony
earlier in the hearing about other costs and how he -- he
guantified that as $2.25. | think there's other costs you

t al ked about maybe on the farmincreases.
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Do you have any data, UDA data -- you say yours is
nore -- |I'mjust wondering if you have any specific
nunbers to put into the record?

A. What | didis | -- 1 -- 1 pulled and spoke with a
| ot of our farners to understand sone of their cost pain
points and sonme of their cost structures, but | don't know
the -- every farm s exact cost structure.

M5. TAYLOR: | think that's it from AMS. Thank
you.

THE WTNESS: Thank you.

THE COURT: Redirect?

And, Counsel, would you again identify yourself.

MR. PROMANT: Yeah, sorry, Your Honor. Bradley
Prowant on behalf of National MIKk.

REDI RECT EXAM NATI ON
BY MR PROWMANT:

Q M. Butcher, | just want to follow up on a few of
t he points that have been raised on cross and in questions
with AMS.

So you nentioned that you -- you supply fluid mlk
plants as well as your manufacturing plant in Tenpe.

Does any of UDA's raw m |l k | eave the state of
Arizona?

A. No, it all stays within the state.

Q Ckay. And so you noted that supplying your fluid
custoners can get tight in the sumer nonths.

Do you do any sort of balancing, then, as a result

with -- at any tine during the year with your
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manuf act uri ng pl ant ?

A. Yeah. So we have what we call a Cass IV plant

where we nmake powder and butter, which hel ps bal ance a | ot

of our custoners, obviously wthin the Phoenix Metro area.
And so there are tinmes where we see our powder and butter
manuf acturing increase, but also sinultaneously in the

sumrer nonths we see very little, if any, mlk go through

our owmn plant. So -- so we are always seeing fluctuations

in what to expect into our own canpus.

Q So your manufacturing plant provides the bal ancing

for the state of Arizona; is that what you are saying

t here?

A. Yes, | think that's very fair.

Q Ckay. So in the sunmer nonths when the fluid mlk

is tight, your manufacturing plant, it sounds |ike there

m ght be tinmes where it's not running at all; is that

fair?

A. Very, very little mlk could be going through

t here. Yes.

Q O at least what it is running, it's costing nore

on a per unit basis than if it was running full.

A. Correct. You are running very less mlk through

t hat bal anci ng operation, which neans your cost to

manuf acture that product increases because of the |ess

vol ume goi ng through there.

Q And we heard a lot of talk about the growth in

dairy farns on a per cow basis since the '60s.

But even with that growh, it sounds like UDA is
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still barely able to neet fluid demand; is that fair?

A. It's definitely tighter through certain parts of
the year than others, especially in that heat, that
excessive heat that we see. It does becone -- it does tax
our raw m | k supply chain.

Q Ckay. There were sone questions about the
rel ati onship between counties in California and Yuma
County as it relates to the proposed differentials by
National MIlk. You just testified that none of the mlk
that UDA -- none of the raw mlk from UDA | eaves the state
of Arizona.

So in that sense, none of your mlk is going to
Ri versi de County, correct?

A. Not that I'maware of. So |I would say no.

Q Okay. So any difference in the differentials
isn't creating a conpetitive advantage with Eastern
California, correct?

A. Coul d be, yes. Could be.

Q Go ahead.

A. "' mnot an expert when it cones to the counties in
California to Arizona. | really focus just on Arizona,
since our mlk doesn't | eave the state, our raw mlk
doesn't | eave the state.

Q And then just generally, your experience, you
know, there was a |ot of talk about the difference between
Mari copa and Yuma and the proposed differentials. In your
experience wth the group that was devel opi ng these

proposed differentials, was it your perception that anyone
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was trying to create a conpetitive di sadvantage by use of
rai sing or changing these differentials?

A. So like I nmentioned, | was brought on later in
this aspect, so | wasn't privy to a lot of the
conversations or the discussions that they had. But
havi ng been involved in a few of those di scussions, not
many, | think there was a clear and conci se goal and a
col l aborative effort to try and keep the transition snooth
all the way down to the Southeast. | think that was a --
the main goal was to snooth out the Cass | differentials,
but there was no enphasis on conpetitive advantages or
di sadvant ages.

Q You didn't, for exanple, talk to soneone about
there being plants in Yuma that UDA doesn't supply, so we
want to sonehow try to financially harmthem

A. No, | did not have any of those conversations.

Q Ckay. And it wasn't your perception that was the
intent or the goal with Proposal 197

A. Correct. | don't think that was the goal or the
i ntent.

Q Ckay. Turning to page 3, you had a question about
wat er, and you wote here that UDA pays nore for water,

and that was in reference to your nmanufacturing plant.

A. That's one area where we pay water -- nore for
water. | don't know the exact farm cost, what they pay
for water. | just -- having had discussions with sone of

our farnmers, they said they are paying nore for water --
Q Ri ght .
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A -- as well.

Q Right. So was the point with saying that UDA pays
nore of to its manufacturing plant just sort of an exanple
of how water in Arizona is sort of a scarce resource
that's becom ng nore expensive and that inpacts people
such as dairynmen?

A. Yes, that's correct.

Q Okay. And those dairymen are the ones produci ng
fluid mlk for use in Cass |?

A Yes, sir, that's correct.

MR. PROMNT: That's all | have. Thank you.

We woul d nove for adm ssion of Exhibit 376.

THE COURT: |Is there any objection?

There is none. Exhibit 376 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 376 was received

i nto evidence.)

THE COURT: M. Rosenbaum |'m |l ooking at 377,

378, and 379, 380, and 381.

MR. ROSENBAUM  Yes, Your Honor. | would nove all
of those into evidence.

THE COURT: |Is there any objection?

MR. PROMNT: Your Honor, we object to 379.

Your Honor, recognizing that this hearing has
different evidentiary standards, there are still sonme, and
under 7 CFR 900.8(d)(4), in order to accept an exhibit
into the record, there needs to be a satisfactory show ng

of authenticity, relevance, and materiality of the
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contents therein.

M. Butcher testified he doesn't know who this
author is, he's never seen this docunent before, he can't
attest to any of the contents or the authenticity of this
docunent. The proper proponent of this docunent woul d be
t he author or soneone with firsthand know edge of the
contents therein.

So we woul d object to 379 on that ground.

THE COURT: M. Rosenbaum your response?

MR, ROSENBAUM  Wel |, Your Honor, | think that the
docunment states who the author is, that it's an
organi zation, Arizona M|k Producers, discussing the facts
relating to m |k production by Arizona MIk Producers.

The general manager is the author of the docunent, and we
think it would be self-authenticating on that ground.

THE COURT: Does anyone el se want to be heard
before | rule?

M. MItner.

MR. M LTNER  Your Honor, | had just a couple
qui ck questions for the witness given redirect fromhis
counsel .

THE COURT: Al right. | prom sed soneone that we
woul d take a break about now, so et ne take a ten-m nute
break, and then we'll cone back and I'll hear that.

MR. MLTNER  Very good. Thank you.

THE COURT: So let's go off record around 2:13.

Pl ease be back and ready to go around 2: 25.

(Wher eupon, a break was taken.)
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THE COURT: Let's go back on record.

We're back on record at 2:28.

M . Rosenbaum did you want to say sonething
before M. M Itner asks questions?

MR. ROSENBAUM  Wel |, Your Honor, | don't believe
Your Honor made a ruling on ny request that my exhibits be
entered into evidence.

THE COURT: You're correct.

MR. ROSENBAUM  So whenever you want to take that
up, Your Honor.

THE COURT: Thank you. Thank you, M. Rosenbaum

I"'min the mddle of taking that up. The only
obj ection was to Exhibit 379.

And, M. MIltner, you nmay ask additional questions
of the w tness.

MR. MLTNER  Thank you, again, Judge difton.

RECROSS- EXAM NATI ON

BY VR M LTNER:

Q So in response to a few questions on redirect from
your counsel, you indicated that UDA does not nove any
mlk across into California; is that correct?

A That's correct. Yes.

Q And apol ogi ze, | left something at ny seat. 1°'|
return in just a second.

| want to tal k about the two plants in Yuma County
for just a nonent. And if -- if that plant, if either of
those plants in Yuma County were selling packaged m |k

into California, into -- it really doesn't matter which
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county, but we tal ked about Riverside County --
A. Ckay.
Q -- and if the price relationship between those two

counti es changes between what we have now and what is in

Proposal 19 --
A. Bet ween Yuna and Riversi de?
Q Correct.

-- regardl ess of whether UDA is supplying that
mlk or not, it would affect the conpetitive rel ationship
for that handler; would you agree wth that?

A. By $0.10?

Q What ever the difference m ght be.

A. There's going to be a difference. Since there is
a difference between Riverside and Yuma, there's going to
be a difference. | don't know how nmuch mlk is produced
in R verside and where that ends up. | just don't know.

Q Ckay. But as to that handler, they are
indifferent as to where their mlk cones from correct?

A. | don't know where that facility that those
Class | bottlers get their mlk from | don't know if
it's Arizona, or | don't knowif it's fromCalifornia. |
don't know.

Q But the regulated price to that plant is the sane
whet her they buy from UDA or soneone el se, correct?

A Yes.

Q So if the price they pay relative to a conpeting
plant in California is changed, if the relationship

bet ween those two conpetitors is changed by Proposal 19,
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t hat does have a conpetitive effect, would it not?

A | think there's going to be a potential $0.10
difference. | think the goal of the group, though, in
California and the other others in our region, was to
create a snooth slope as nmuch as possible. | think that
was the goal. But in this particular instance of a $0.10
difference, it could inpact it.

Q O $0.20 difference?

A. Dependi ng on how you | ook at it.

Q Ckay. And I'mglad you phrased it that way
because | do want to point out that at least ny intent in
asking these questions is to draw out the effect of the
proposal on conpetitive rel ationshi ps w thout nmeking any
statenment as to whether that was the intent or goal of any
partici pant.

But regardl ess of how we got to what's in
Proposal 19, it does have effects, correct?

A. It is a proposal still. | don't think it's
witten in stone. But it could have further discussions
and i nplications.

MR MLTNER That's all | have. Thank you.

THE COURT: Thank you, M. MIltner.

Does anyone el se want to be heard on the objection
before I make ny ruling?

MR HLL: Brian Hill, USDA, Ofice of the General
Counsel .

Your Honor, it is no secret that the USDA has

obj ected to the adm ssion of docunments of this type
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earlier in the hearing, to the great consternation of nuch
of the parties. W're not going to break our streak here.
W are going to object for the sane reasons we have

obj ected before and for the sane reasons that NWMPF has
stated just now. Thank you.

THE COURT: Thank you, M. HII.

Does anyone el se want to be heard before | rule?

Al right. I'mready to rule.

So how | would characterize Exhibit 379 is it's a
very interesting pronotional material. If |I were to admtt
this into evidence, no one would be able to cross-exam ne
t he aut hor about, for exanple, the | ast sentence on page 1
which refers to "an adequate supply of mlk in Arizona."

Now, that's not been determ ned, to ny know edge,
by testinony here. So the primary reason that | saw
M. Rosenbaumuse it was to get sone statistics to support
t he proposition that the cow herd, the plentiful cow herd
within all of Arizona, is growing, and so is the supply of
mlk. Now, he was able to establish that with his other
dat a.

| do reject, as an exhibit, Exhibit 379. M view
of rulings on the adm ssibility of exhibits is that both
admtted exhibits and rejected exhibits remain part of the
record, and that is so that whether an error has been
comm tted, can be reviewed.

So | reject 379 as an exhibit for the reasons
stated by counsel for NWPF and fromthe Ofice of the
CGeneral Counsel of the United States Departnent of
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Agriculture. And as | say, it will remain part of the
record and available for review, just as the admtted
exhibits are.

Now, with regard to the others, there was no
objection. | admt into evidence Exhibit 377, which is
al so | DFA-377.

(Thereafter, Exhibit Nunber 377 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 378,
which is al so | DFA-378.

(Thereafter, Exhibit Nunber 378 was received

i nto evidence.)

THE COURT: | admt into evidence Exhibit 380,
whi ch is al so | DFA-380.

(Thereafter, Exhibit Nunber 380 was received

i nto evidence.)

THE COURT: And | admt into evidence Exhibit 381,
whi ch is al so | DFA-381.

(Thereafter, Exhibit Nunmber 381 was received

i nto evidence.)

THE COURT: M. Butcher, thank you, and you have
been through quite a bit.

THE WTNESS: Thank you so nuch for having ne.
appreciate it.

THE COURT: You're welconme. It was very
interesting testinony, including during your
cross-exam nation, and | thank you. You may step down.

Dr. Cryan.
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Let's go off record.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. W're back on record at 2:42 p.m, and
while off record | |abeled three exhibits. | |abeled
AFBF-5 as Exhi bit 382.

(Thereafter, Exhibit Nunmber 382 was narked

for identification.)

THE COURT: AFBF-5A as Exhi bit 383.

(Thereafter, Exhibit Nunmber 383 was narked

for identification.)

THE COURT: And AFBF-5B, as in boy, as
Exhi bit 384.

(Thereafter, Exhibit Nunber 384 was narked

for identification.)

THE COURT: Dr. Cryan, would you state and spel
your nane for the record?

THE WTNESS: M nane is Roger Cryan, RO GE-R
CRY-A-N I'mthe chief econom st for the Anerican Farm
Bureau Federation, and | amhere to first deliver our
direct testinony in support of our own proposal,

Proposal 22, to update the Cass | differential, and then
to deliver direct testinmony in response to Proposals 19
and 20.

THE COURT: Thank you.

THE WTNESS: | can begi n whenever you say you are
ready.

THE COURT: Al right. Very good. Have you
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testified previously in this proceedi ng?

THE W TNESS: | have.
THE COURT: You remai n sSworn.
ROGER CRYAN,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Now, are you on the clock with regard
to Exhibit 3827

THE WTNESS: As | understand | have an hour to
deliver the three pages of 382.

| believe that 383 is a response to other
proposals, is a separate clock, but |I can be corrected if
M. WIson has another idea.

M5. TAYLOR That's the way we have done it.

THE WTNESS: Okay. Thank you

THE COURT: You nmy proceed.

THE WTNESS: This testinony was pre-subnmitted in
Septenber. The Anerican Farm Bureau Federation has nearly
6 mllion nenbers in all 50 states and Puerto Rico,

i ncl udi ng many t housands of cooperative and i ndependent
dairy farnmers. Many of these dairy farnmers are directly
affected by the pricing provisions of the Federal MIk
Mar keting Orders, or FMMOs. These dairy farners play a
crucial rule in the devel opnent of AFBF dairy policy.
Every Farm Bureau position and proposal is based
explicitly on that policy, devel oped through a grassroots
process in which farnmers nmake the decisions at every step

of the way.
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AFBF subm tted nine proposals for consideration in
this hearing, and appreciates the opportunity to address
the four that were accepted by USDA, as well as the clear
di rection on what nmay be needed to advance the rest.

The fundanental focus of AFBF' s proposals is the
reduction or elimnation of negative producer price
differentials and the depooling that they cause. W
believe that an orderly pool is the key to orderly
mar keting and ensuring Federal MIk Marketing Orders
continue to benefit farners, cooperatives, processors, and
consuners. The key to an orderly pool, in turn, is above
all, the proper alignment of the four class prices.

This statenent covers AFBF Proposal 21 under
Category 5, Cass | and Class Il differentials.

Proposal 21. The Anerican Farm Bureau Federation
proposes to update the Cass Il differential based on
current drying costs. The Cass Il differential was
devel oped during Order Reformto reflect the cost of
drying and rewetting mlk to reflect the higher val ue of
Class Il mlk without incenting processors to dry and
rewet Cass IVmlk for Cass Il uses. The AFBF accepts
this logic and proposes to update the C ass |
differential to $1.56. This cost-based el enent of the
Class Il price formula is out of date and no | onger neets
t he purpose of incenting the availability -- of incenting
the availability of Class Il mlk per USDA' s logic at the
time of order reform

Some processors argue that powder is not rewetted
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for nost uses so that the mniml cost of rewetting is not
an appropriate consideration for this calculation. For
this reason, to be conservative and for sinplification, we
propose to incorporate only the cost of drying in setting
the Class Il differential. Ideally, this would be based
on a recent mandatory and audited cost and yield survey.
In the interim however, this could be updated using the
current Make All owances for nonfat dry mlk (NDM together
with the current nonfat solids yield factor and updat ed
butterfat and nonfat solids tests for mlk in the FMVCs.

The cost of drying skimmlk can be cal cul ated
t hen as $0.1678, which is the nonfat dry mlk
Make Al l owance, tines .99, which is the yield factor,
tinmes 9.4121, which are the average pounds of nonf at
solids in a hundredweight of skimmlk, tinmes the --
equal -- that would equal the $1.56 for the cost of
dryi ng.

This 9.4121 factor is based on the 2022 average
nonfat solids test in the FMM3s, which was 9.03% divided
by the average skimmlk test, which is 100% m nus 4. 06%
which is the average butterfat test. This relies on the
butterfat test for all markets and the nonfat solids test
for conmponent markets.

Using the butterfat test for only conponent
mar kets would raise the differential calculation since the
skimbutterfat markets have the | owest butterfat tests, so
this calculation is conservative.

The original $0.70 Cass Il differential was

r TALTY COURT REPORTERS, INC. 8773
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nom nally based on the cost of drying condensed m |k and
rewetting it, presumably because dried and reconstituted
Cass IV mlk substituted for Cass Il skimcondensed m |k
first, and the differential should not be higher than the
cost to convert that relatively standard C ass |

ingredient forminto a ass |V form

Based on the | ast nmandatory audited survey of
nonfat dry manufacturing -- dry m |k manufacturing costs
by the California Departnent of Food and Agriculture, the
energy cost of drying skimmlk were about $0.035 per
pound in 2016. Gven that the energy costs of
manuf acturing butter were about $0.01 per pound, we'll
assune that $0.025 of the NDM costs are direct energy
costs of the drying process.

Ski m condensed m | k contains about three tines the
skimsolids as skimmlk, so producing a pound of NDM from
skim condensed m |k may require roughly a third of the
direct energy. This suggests that the cost of producing a
pound of NDM from ski m condensed m |k may be roughly 0.8
cents per pound | ower than the Make Al |l owance cal cul ated
for drying skimmlk, which would yield a d ass |
differential of 1.49 per hundredwei ght.

THE COURT: That's $1.49 per hundredwei ght?

THE W TNESS: Exactly. $1.49 per hundredwei ght.

THE COURT: Thank you.

THE WTNESS: And then | have a reference to the
| anguage in the rul emaking for order reformthat |aid out
the $0.70 cal cul ati on.
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However, we believe that the sinple update using
t he presuned cost of nonfat dry m |k processing achieves
the original purpose of the Class Il differential wthout
i ncenting uneconomc drying of Class IV mlk for price
pur poses alone. There's no | ogical reason not to include
condensi ng costs when assessing the cost of using Cass IV
mlk for Cass Il uses through drying, and even the sinple
addi ti on of powder to a processing vat.

Condensing costs would be faced by a Cass |1
processor acquiring mlk and using it directly, or
condensing it as part of the process of drying it and
using it to pay the Cass IV price.

Much of Class Il use was once part of Cass I,

based on the idea that it faced sim |l ar bal ancing

chall enges as Class |I. This substantial innovation when
Class Il was created was to separate it fromthe | ocation
el ement of the Class Il differential.

THE COURT: O the class?

THE WTNESS: O the Class | differential.

However, there is a reasonable justification for
Class Il differential as high as the m ninmum C ass |
differential, which is now $1. 60 per hundredwei ght, and is
proposed by NWF to rise to $2.20 per hundredweight. In
effect, based on the historical logic of the Cass Il
differential, we would argue that the Cass II
differential should be the |ower of the m ninmum O ass |
differential and the cost of drying per hundredwei ght.

The i npact of the proposed change to $1.56 will be
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to increase the mnimum order value of Class Il mlk by
$0. 86 per hundredwei ght, increasing the average pool val ue
in every market and reducing the Iikelihood of negative
PPDs and attendant depooling. There were 14.2 billion
pounds of Class Il mlk pooled in 2022, so that in a
static analysis, the value of pooled mlk would be
increased by $122 nmillion. The $1.56 differential is

| ower than the lowest Class | differential of $1.60, so
conbined with the return to the higher-of Class | price
formula maintains Class | prices above Class Il in every
nmont h.

We support Proposal 19, in principle. This
proposal would significantly raise Class | differentials,
further ensuring that the Class | price should be
consistently above the Cass Il price at any |ocation.

And | have a citation for ml|k conponent tests
from AMS and the |ast California Manufacturing Cost Annual
Survey from 2016.

And then the order |anguage, which is as sinple as
changing the -- striking "advanced" for Cass |V, because
we have al so proposed the elimnation of Advanced C ass |
and Il pricing; and replacing the $0.70 differential with
$1.56, both for skimmlk and for butterfat.

This change to the Class Il differential should be
made whet her or not the advanced pricing is elimnated for
Cass Il skimmlk, although the changes are nutually
reinforcing if undertaken together.

Al t hough AFBF opposes any increase in
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manuf acturers' Make Al |l owances under the current
conditions, we further propose here that if such increases
to the nonfat dry m |k manufacturing all owance or

adj ustnents to product yield and m |k conposition are nade
t hrough this proceeding, that a corresponding increase in
the Class Il differential be nade as well.

In addition, if automatic updates to the
Make Al l owances for nonfat dry mlk are inplenented
t hrough this proceeding, the Cass Il differential should
be updated in | ockstep.

Thi s | anguage referencing the Make Al |l owance and
yield was with | anguage referenci ng the Make Al |l owance in
yield. However, they nmay be incorporated into the
Cass IV mlk and nonfat solids fornula | anguage.

In addition, any one-tinme or regular updates to
t he conponent value of the Cass IV mlk price fornula
shoul d be used to adjust the conponent test factor in the
equati on above.

That is nmy testinony, ny direct testinony on our
Proposal 21. And in the interest of noving things al ong,
| will nove directly into testinony in response to
Proposals 19 and 20, if that's all right.

THE COURT: It is. Thank you.

THE W TNESS: Thank you

| will not repeat what | have just said before
about Farm Bureau's policy process. | will say we pre- --
| just testified in favor of Proposal 21. W also

general |y support NWPF Proposal 19, which would increase
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Class | differentials across the country, and we entirely
oppose the MIk Innovation Goup's, the MG Proposal

whi ch woul d reduce the current base Class | differenti al

from%$1.60 to zero.

| have a summary in the docunent of our

Proposal 21. | will not re-read that, except to read a

note, followed up fromsone other discussions earlier in

this proceeding after the original testinony was

submtted. | have a note about the inpact of higher

Class Il prices on depooling.
It has been suggested that higher Cass I

prices -- well, increasing the Cass Il prices --

THE COURT: Now, |let me stop you. You are on

page 2.
THE WTNESS: |'m on page 2.

THE COURT: And as you have said, what you are now

reading is in bold, "Note about the inpact of the higher

Class Il price on depooling"?
THE WTNESS: That's right.
THE COURT: (kay.
THE WTNESS: Thank you, Your Honor

I ncreasing the Class |l prices in connection with
el i m nati ng advanced pricing will not cause class price
m salignnents. It could increase the |ikelihood of
depooling Cass Il mlk when the Class Il price is above

the uniformprice, for several reasons, including nost

specifically the fact that nuch Cass Il use is at

distributing plants. Cdass Il mlk is nmuch | ess
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subject -- sorry -- is less subject to depooling based on
price rel ationshi ps than ot her classes. Most inportantly,
denying the full value of Class Il price -- of Class Il
the full value of the Class Il price -- let nme restate
that. Correct that.

Most inportantly, denying the full value in the
Class Ill -- Class Il price underm nes overall producer
val ue and increases the likelihood of the uniformprice
being lower in Cass Ill or 1V, which is the |larger and
nore likely problem by far, with respect to price
m sal i gnnent and depool i ng.

THE COURT: Now, |let us make that correction on
the original. So we're in Exhibit 383, we're on page 2,
and we're in the |last sentence of the paragraph that has
in bold, "Note about the inpact of higher Class Il price
on depooling."

So you have only changed a couple of words, but
point out to ne, Dr. Cryan, which those are?

THE WTNESS: After where it says "full value of
Cass Il price," | wuld like to change that to "ful
value in the Cass Il price." So "of" would be struck and
“in the" would be inserted.

THE COURT: Yes, it has been done. Thank you.

THE WTNESS: Thank you very much. Thank you
Your Honor.

Regardi ng Proposal 19: AFBF supports NWPF' s
proposal to update Class | differentials to reflect
changes since 1998. AFBF agrees with NWPF that C ass |
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prices need to be undated. Over-order prices are

“epheneral ," and regulated Class | prices are nore
durabl e, as Jeff Sins testified. 1In effect, the ebbs and
flows of [ocal and regional market conditions can wash
away a sound long-termprice relationship, which nmay be
hard to re-establish.

Federal M|k Marketing Orders fromtheir earliest
days recogni zed that short-termevents in nmarket
conditions could lead to the destruction of long-term
supply and denmand stability. Farm policies broadly ained
at providing sone certainty and stability for farners in
the face of natural extrene volatility.

THE COURT: Now, your voice is perfect. | just
want to nmake sure the speed is perfect.

THE W TNESS: Ckay.

THE COURT: You're a little fast. If you wll
sl ow down.

THE WTNESS: The current Cass | differentials
are largely based on a 1998 analysis of the current supply
and demand -- of current supply and denmand vol unes and
pl ant | ocations. Even those differentials updated for
Sout heastern markets in 2008 were only partially
reflective of the conditions at that tine, because they
had to remain aligned with the rest of the country where
differentials remai ned unchanged.

NMPF' s proposed increases are quite noderate,
perhaps too noderate. The Cass | differential consists

of two parts: A mninmumelenment reflecting the additional
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m ni mum Cl ass | val ue necessary to provide a hundredwei ght
of Gade Amlk to the fluid market --

THE COURT: Wbuld you read that again?

THE WTNESS: The Class | differential consists of
two parts: One, a mninmmelenent reflecting the m ni num
additional Cass | value necessary to provide a
hundr edwei ght of Gade Amlk to the fluid market; and
two, the |ocation-specific value over and above this
reflecting the relative difficulty at a defined cost of
attracting an additional hundredweight to a particular
| ocation relative to |ocation wwth the | owest such cost --
relative to the location wth the | owest such cost.

THE COURT: So it should say "relative to the
| ocation"?

THE WTNESS: | think it should actually say
"l ocations" because there's nore than one county.

THE COURT: Al right. Let's nake that change.
W're at the bottom of page 2 of Exhibit 383. W're in
the last full paragraph, the last Iine of that paragraph.

And tell us again, Dr. Cryan, what to change.

THE WTNESS: | would change "relative to
| ocation" to "relative to |locations.” So | would insert
an "S" after the last time "location" is used in that
sent ence.

THE COURT: Thank you.

THE WTNESS: Thank you.

The current minimumCass | differential is $1.60

based on | ongstandi ng econom ¢ | ogic, though based on
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out dat ed cost assessnents. This was not updated -- |I'm
not sure that's correct. | believe it was updated at the

tine of order reformin 1999.

Thi s docunent has been put together over -- over
two nonths, so | -- | apologize for that. | believe that
is incorrect. This was updated in 1999. |It's discussed
in nore detail in our comrent on Proposal 20.

THE COURT: So are you certain that you want to
stri ke sone of these words? Do you want to say that it
was updat ed?

THE WTNESS: | would strike the entire sentence.

THE COURT: Entire sentence. All right.

THE W TNESS: Because this was not updated.

THE COURT: So the bottom of page 2, we woul d
begin with "this was not updated" and strike that entire
sentence which carries on over to page 3?

THE WTNESS: That's right. That sentence was
incorrect. It was updated. The m nimum Cl ass |
differential was $1.04 before order reform and it was
$1.60 afterwards.

THE COURT: Now, do you want to | eave the next
sentence in --

THE W TNESS: Yes.

THE COURT: -- as it relates to the first sentence
of the paragraph?

THE W TNESS: Yes, | do.

THE COURT: Al right. Good.

THE WTNESS: The current |ocation-specific val ues
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are based on that 1998 analysis and are badly out of date
gi ven general inflation, if nothing else, and shifting
mlk supply locations. Strike "that analysis.”

THE COURT: Al right. W're going to strike just
two words there, "that analysis."

THE W TNESS:  Yep.

It is critical to understand that the relative
Class | differentials also define the producer price
differentials so that the -- so the -- so that the
setting -- those words shoul d be swapped.

THE COURT: All right. So we'll do that. W'lI
swap "the" and "that." Do you see where it is?

THE W TNESS: Yeah

THE COURT: Al right. It is done.

THE WTNESS: So that the setting of a O ass
differential in any county not only defines the price of
Class | mlk in that county relative to the rest of the
country, but also defines the price of producer mlk
relative to the rest of the Federal Order market. In
fact, the setting of the Class | --

THE COURT: Slow yourself down a bit, Dr. Cryan,
pl ease.

THE WTNESS: In fact, the setting of the O ass
differential for each county with the plant receiving
pooled mlk on an order will affect the m ni num producer
price for every other county receiving pooled mlKk.

The new analysis by Dr. Nicholson is done with a

nore detailed version of the nodel used in 1998 and i s
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based on 2021 data. This provides a critical update to
the current Class | differentials, based on the sane
principles applied to the devel opnent of those
differentials. See Exhibits 301 and 302.

Testi nony by Stephen Zalar (Exhibit 308) and Joe
Brinker (Exhibit 358 -- 357) both presented clear evidence
of rising mlk hauling costs. This is the critical cost
el ement of the Ni chol son nodel, and this rising hauling
cost along with the shifting |ocations of m |k production
and dairy product demand provide the critical foundation
for the update and increase in the relative O ass |
differentials. Rising hauling costs are al so denonstrated
by studi es conducted by USDA

And then | cite studies that have been conducted
over tinme by the Mnneapolis M|k Market Adm nistrator's
Ofice and the Seattle M1k Market Administrator's Ofice,
with links to the full history of those studies.

The Ni chol son nodel's m |k novenent results -- the
Ni chol son nodel's m |k novenent results represent an
efficiency maxi m zing | owest cost distribution of mlk,
which is what an ideal market solution would produce. The
actual market would achieve a slightly |ess efficient
result. The nodel's relative mlk value results represent
the efficiency-maxi m zing/l owest-cost relative costs of
delivering mlk fromcurrent mlk production areas to
consunption areas covering every county in the country.
The actual market solution will have a slightly higher

spread across the country, which nmeans that the nodel
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results are a relatively conservative foundation for the
Class | price surface. This is the nost reasonable and
scientific foundation for establishing relative mlk

val ues across the country.

NVMPF wi t nesses i ndi cated, and exam nation of the
nunbers confirnmed, that the nodel results are the
foundati on of the NMPF proposal. However, it is
appropriate to make sone adj ustnents based on real -world
ci rcunstances, as NVWPF has attenpted to do.

And | cite an exhibit and sonme cross-exam nation
of witnesses who agreed with that, that the foundation
was -- was the nodel.

We al so question whether use of the average of My
and October nodel results was an appropriate starting
poi nt rather than the Cctober results alone, which are
effectively the higher of the May and Cctober results as
presented in some nmarkets such as the Southeast, and to a
| esser extent the Northeast. Producers and processors
face the greatest bal ancing supply challenges in the
sunmer and fall. It is arguable that this should have
been the foundation for setting Cass | |ocation
differentials.

AFBF proposed introduction of seasonal C ass |
differentials. This proposal was rejected, but the
greater difficulty of serving sonme markets in the late
sumer and fall is well denonstrated by the conparison in
the May and Cctober results fromthe anal ysis by
Dr. Stephenson or Dr. N chol son, whoever did it, and
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shared by NMPF. These seasonal challenges in the absence
of seasonal Class | pricing may be best addressed within
the current hearing by using the Cctober results in
setting Cass | differentials.

Agai n, we recognize that there should be sone
adj ustnents to specific location differentials based on
details that better reflect fairness and efficiency than
t he abstraction of the nodel. The nodel reflects an
engi neering solution adopted for a centralized nanagenent
of the whole mlk system It is the reasonable foundation
for the overall analysis of efficient mlk novenent, but
this is the sort of |inear optim zation econon cs done by
central planners in the Soviet Union. Not that there's
anything wong with that. It does not account for
conpetition -- it does not account for conpetition anong
processors across the natural nmarket, such as the
netropolitan area, rather it solves by allocating mlk in
a way that fluid mlk fromonly one plant would be
delivered to a particular |ocation, and cheese fromonly
one plant would be delivered to that same |ocation. This
sort of variation fromthe initial proposals were
necessary in 1999 to establish the current differentials,
and they are appropriate in this proceeding.

Sone partici pants appear to believe that NVPF and
its commttee have attenpted to stack the deck in their
favor. We don't believe that that has been denonstrat ed.
But we al so believe that the AMS Dairy Program has the

capacity to fairly evaluate these options.
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AFBF trusts that the resulting decision from USDA
wi |l be based on the nodel results and the rest of the
hearing record and will define and inplenment C ass |
differentials based on fair and appropriate adjustnents to
t hose results, including due consideration of the proposed
adj ust nents by NWPF.

|'"d like to go over the maps that we have shared.
| don't know if we do sonmething? 1Is it connected?

THE COURT: Ch, in order to put themon the
screen?

(An off-the-record discussion took place.)

THE WTNESS: Wonderful. Perfect.

THE COURT: Now, those of us who are | ooking at a
paper copy are |l ooking at 384, which is also AFBF-5B, |ike
boy.

And, Dr. Cryan, you will be |ooking at your
conputer rather than the screen; is that true?

THE WTNESS: Well, let ne restart the slide show

This was -- we put these together for our own
benefit to understand a little bit better what was being
done, but we think they provide a visual perspective. W
are putting out a market Intel report this week, and sone
of these slides are being used in that.

These are the current Class | differentials.
shoul d point out that the color scales are not the sane
across these -- these slides, so they take a little nore
exam nation to conpare. These are the current C ass |

differentials, International MIK's proposed C ass |
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differentials --

THE COURT: Now, before you go on, when you say
“"these are the current Class | differentials,” you are
| ooki ng at Figure 1.

THE WTNESS: Figure 1 is -- are the current
Class | differentials.

Figure 2 are National MIk's proposed C ass |
differentials, again, with a different color scale, but
shows a rela- -- a simlar -- simlar shape in many ways
to the current ones. They are -- they are essentially an
updat e.

The Figure 3 shows the difference between the
current differentials and NVPF' s proposed differenti al s.
These red counties are not decreases, they are al

i ncreases, but it shows the kind of -- it's a heat map

2023

it

t hat kind of shows the gradation fromsnaller increases to

| arger increases. And, again, we think it's -- you know,

t he busiest parts of these naps have al ways been east of
the M ssissippi, so it's not surprising that these have
conme out this way.

Here's a conparison of National MIk's proposed

differentials with the average of the May and Cctober

estimates. As you can see, every county is within between

$0. 75 lower and $1.15 higher, so | think that's a pretty

good indication that the nodel is really very
fundanental |y the foundation for their proposals.
And we al so have a slide that says difference

bet wen NVPF proposed differentials and May nodel
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estimtes and --

THE COURT: Now you have gone on to the next
sl i de.

THE W TNESS:. Yeah.

THE COURT: [I'mwth you now.

THE WTNESS: And the fifth slide out of six, they
don't all have figure nunbers.

And the last one is the difference between NWPF
proposed differentials and COctober nodel estimates.

They -- the -- they are -- they are all within our
reasonabl e range, one or the other. So we just -- we
t hought that was useful perspective, a useful

vi sual i zation of the proposal.

Again, we -- we have no reason to argue with any
particul ar county adjustnent that National M|k has nade,
and | believe that testinony by quite a nunber of the
Wi t nesses has denonstrated | ogical justifications for a
| ot of these in particular.

As | said earlier, when you have a netropolitan
mar ket where the engi neeri ng nodel woul d suggest that
mar ket shoul d be divided up between -- between centrally
managed plants. But in the real world we have
conpetition, and so the plants around a city market woul d
tend to conpete in the sane market, and it's a reasonabl e
thing for that netropolitan market to be snoothed out.

So that's the maps. |'mdone with the maps.
Thank you, Your Honor.

Now | ' 1| address Proposal 20.
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THE COURT: So now we have gone to Exhibit 3883,
page 4, in the m ddle.

THE WTNESS: That's right. Return to page 4 in
the m ddle.

Proposal 20: AFBF opposes MG s proposal to
reduce mnimum C ass | differential -- the mninmmd ass |
differential from$1.60 to zero, and suggests that it
shoul d i nstead be increased.

The current Cass | differential surface |lays on
the foundation of the mnimumdass | differential of
$1.60. That m ni mum shoul d be updated up, not down. The
m ni mum $1. 60 Cass | differential was established on
sound bases during Federal Order Reform This is
particularly laid out in the proposed rule issued on
January 30, 1998. Its underlying logic was sound and its
application was conservati ve.

The proposed rule laid out very effectively three
cost elenments that justified the $1.60. However, there is
also a logic for its overall size, which is that the
Class | differential nust be |arge enough to allow for
consi stent hierarchy of class prices. Either or both can
justify the current 160 -- $1.60 mnimum or nore, but not
| ess.

And | cite the 1998 proposed rule.

Si nce Proposal 20 opens the scope of the hearing

for considering the size of the mninmmd ass |

differential -- that is it technically proposes to reduce
it to zero, not to elimnate it -- it would propose -- we
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woul d propose, rather, that it be increased based on the
sane logic upon which it was originally proposed in 1998.

There is justification for substantial increases
based on increases in all the costs that entered into the
original USDA cost estimate of $1.60. Increases in
Grade A production costs, increases in marketing and
haul i ng costs, and the greater challenges of getting
manuf acturers, especially cheese plants, to give up mlKk
for supplenental fluid needs, all argue for a higher
mninmumCass | differential per the original rule. And
then there's a citation again.

The sane | ogi ¢ coul d have supported addi ng anot her
$0.60 or nore to the Wsconsin nodel results as the
starting point rather than the nodel results based on a
m ni mum $1. 60 Class | differential.

M G s proposal to reduce the m ni num C ass |
differential from$1.60 to zero seens like a rhetorica
exerci se designed to nake the status quo, or Cass |
differentials near the status quo, to appear like a
reasonabl e conprom se relative to NMPF's proposal to fully
update and increase Class | differentials.

Taken on their face, the argunents to elimnate
the mnimum $1.60 Class | differential established in the
1998 and 1999 Federal Order Reform decisions are rooted in
a dismssal of the elenents of that $1.60 |laid out by USDA
at the tinme. Specifically, USDA found costs associ ated
with: One, neeting the Grade A standard; two, bal ancing

supplies at bottling plants; and three, providing a basic
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i ncentive to supply bottling plants over and above ot her
pl ant s.

M G s proposal is fundanentally a dism ssal of the
Federal M|k Marketing Order itself, which has been built
on these objectives.

THE COURT: Wbuld you re-read that sentence? You
| eft out one word that | think's inportant.

THE W TNESS: Sure.

M G s proposal is fundanentally a dism ssal of the
Federal M Ik Marketing Order systemitself, which has been
built on these objectives. Each of these three elenents
iIs inportant to the FMMO system in addition to the fact
that the Class | price alignnment depends fundanentally on
t he mai ntenance of a substantial m ninum Cd ass |
differential.

THE COURT: Now, you read that differently from
the way you wote it.

THE WTNESS: | did?

THE COURT: Yes.

THE WTNESS: The second tine?

THE COURT: No, no. You've only read this |ast
sentence once. So read it again wth neaning.

THE W TNESS: Each of these three elenents is
inportant to the FMMO system in addition to the fact that
class price signal -- that class price alignnent depends
fundanental |y on the nai ntenance of a substantial m ninum
Class | differential.

THE COURT: Thank you.
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THE WTNESS: You're welcone. Thank you.

W will consider each of these four issues, the
three elenents laid out by USDA in 1998 and the overall
issue of a sufficient Class | differential to maintain
basic price alignnent.

Regarding the Grade A incentive. FMM> have
provi ded and continue to provide a sound incentive to
producers to maintain Grade A status. Caimng that
there's no I onger a need for a mnimum Cl ass |
differential because nearly all mlk is Gade Ais akin to
claimng there's no | onger a need for stop signs and
traffic signals because there are few accidents at
intersections. The mininumC ass | differentials should
not only be maintained, but increased in line with the
i ncreased costs of neeting the Gade A standard and
consistent with NVWPF' s proposal based on the logic
presented by NWPF and sel ectively sunmarized in our
di scussi on of Proposal 19.

In the proposed rule for order reform USDA set
the mnimum dass | differential at $1.60 per
hundr edwei ght based on several enunerated costs, begi nning
with the cost of maintaining Gade A standards.

Per that decision: There are several requirenents
for producers to convert to a G ade A dairy farmand then
maintain it. The G ade A dairy farm-- a Gade A farm
requi res an approved water system (typically one of the
great est conversi on expenses), specific facility

construction and plunbing requirenments, certain
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speci fications on the appearance of the facilities, and

requi red equi pnment and facilities, and adhere to certain

managenent practices. Oten this wll result -- often --
|"msorry -- often this will require additional |abor,
resource, and utility expenses. It has been estimted

that this value may be worth approxi mately $0.40 per
hundredwei ght. And that's from Federal Register,
Vol unme 63, page 4908.

Grade A standards have only becone nore exact --
nore exacting in the neantinme through a state federal
process of review and revision -- through a state federal
process of review and revision, cul mnating at the
bi annual National Interstate M|k Shippers Conference.

And then | cite the Grade A Pasteurized MIKk
Ordi nance, which is the output of that conference, as well
as the docunent fromUS -- fromAMS Dairy on mlk for
manuf act uri ng processes and its producti on and processing
recomrended requi renents, all of which are useful for
under standi ng the additional costs associated with
mai nt ai ni ng Grade A standard.

O course, the "labor, resource and utility
expenses"” wth dairy farnmers cited above rise along with
those of m |k processors, non-feed costs in the production
of mlk, which are closely identified with |abor,
resource, and utility expenses, plus the cited
infrastructure costs have risen by 68% bet ween 1998 and
2002, according to USDA esti mates.

THE COURT: Between 1998 and?
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THE W TNESS: 2022.

THE COURT: Thank you.

THE WTNESS:. Thank you, Your Honor

Based on above and applying the sane 68% i ncrease
to the $0.40, $0.40 per hundredwei ght cost of naintaining
Grade A supplies, AFBF conservatively estimtes the
present costs of maintaining Gade A standards at $0.67
per hundredwei ght, an increase of $0.27 fromthe status
quo.

And | cite the USDA Econom ¢ Research Service Cost
of Production Estimates, including links for the nost
recent estimates in the historical data.

Regar di ng t he bal anci ng i ncentive.

THE COURT: Now, just so people can keep up, we're
still in Exhibit 383, we're on page 6, and we have j ust
begun a new headi ng.

THE WTNESS: New headi ng that says "Bal anci ng
| ncentive."

Bal ancing incentives are a critical elenent of the
m ninmum Class | differential because supporting bal anci ng
is acritical function of the FMMOs thensel ves.

USDA' s order reform decision also stated:
“Traditionally, the additional portion of the O ass |
differential reflects the marketing costs incurred in
supplying the Cass | market. These marketing costs
i ncl ude such things as seasonal and daily reserve
bal ancing of m Ik supplies, transportation to nore distant

processi ng plants, shrinkage, and adm nistrative costs,
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and opportunity or 'give-up' charges at manufacturing mlKk
plants that service the fluid Cass | markets. This val ue
has typically represented approximately $0.60 per

hundr edwei ght . "

And | have the citation, again, for the proposed
rul e.

Most of these are the sane costs associated with
t he operation of plants producing such products as cheese,
dry whey, butter, and nonfat dry m |k powder.

The operators of cooperative supply plants often
sacrifice plant profitability of their manufacturing
operations in order to provide Class | and Il mlk
supplies. The costs of this supply rise as energy costs
and per-pound processing costs rise, and each cost should
be offset in the Class | price.

Shipping mlk fromdi stant sources inposes an even
| arger cost of balancing Cass | nmarkets. Transportation
costs also rise with higher energy prices, as was
acknow edged in the 2020- -- in the 2006 tentative parti al
deci sion on transportation credits in the Southeast and
Appal achi an mar ket s.

Manuf acturing costs estimted fromrecent surveys
tend to reflect costs of plants running near capacity.
Processi ng costs of bal ancing plants are hi gher and shoul d
be reflected in the Class | price. In addition, sone part
of the costs of plant operation are associated with
mai ntai ning certification to supply mlk to G ade A fluid

mlk plants, costs that are required of a plant before it
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may be pooled in the Federal Order system
Very conservatively -- that should probably say
"the" same percentage increase in the cost of butter and
powder manufacture --
THE COURT: Now, what word do we want there?
After "very conservativel y"?
THE WTNESS: |Instead of "rite," it should say
“the."
THE COURT: "The sane percentage increase"?
THE W TNESS: Yes.
THE COURT: All right. So we're going to nake
t hat change now. Page 6, what is it, | don't know, about

eight lines up, first word, instead of "rite" --

THE WTNESS:. Right.

THE COURT: -- it's "the." W're wth you.

THE WTNESS: Thank you very nuch.

THE COURT: If you'd begin again with "very
conservatively."

THE WTNESS: Certainly. Certainly.

Very conservatively, the sanme percentage increase

in the costs of butter and powder manufacture, which is

2023

the primary form of market bal ancing through manufacturing

that is applied to Cass IIl and |V Make Al |l owances,
shoul d al so be applied to the $0.60 supply cost.

I ncreases in the Make All owance or nmanufacturing cost data

since 1998 should already be applied to the $0.60 supply
cost.

This -- the current --
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THE COURT: You said "should already be applied"?
THE WTNESS: Yeah, | probably should not have

said "already," because | think I'mtal king about what
we're | ooking at right now, so let nme not say that.

THE COURT: Ckay. Read that sentence again.

THE WTNESS: |'Il read the sentence again

I ncreases in the Make Al |l owance or nanufacturing
cost data, since 1998, should be applied to the $0.60
supply cost. The current total Make Al l owance for
Class IV mlk is $2.17 per hundredwei ght of milk at the
3.5%butterfat test. This is -- and that's based on the
standard test in the current fornulas, not the updated
formulas. This is up nore than 31% fromthe per
hundr edwei ght Make Al l owance at the tine of order reform
whi ch was $1.65. Applying this increase to the $0.60
handl er fluid supply cost would be an increase of $0.19.
Simlarly, any increase in the Cass |V Make Al | owance
shoul d be applied to this factor as well.

And | have the citations.

THE COURT: Al right. And now we have gone to
page 7.

THE W TNESS: Page 7.

Manuf acturing plants are | arger and nore dependent
on running full for profitability. This means that
gi ve-up charges are higher than ever, and the cooperative
and the few ot her handl ers who take on bal anci ng
responsibilities are facing ever higher costs to do so.

In addition, shifts in mlk production and
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manuf act uri ng consol i dation have led to | onger hauls to
Class | plants. Studies by the M nneapolis Market
Admi ni strator and its Chicago predecessor concluded that

t he wei ghted average hauling charge in the Upper M dwest
market in May 1998 was $0.17, $0.176 per hundredwei ght,
and the wei ghted average hauling charge in the Chicago
regional market in May 1999, the first year for which data
was conpiled for that market, was $0.111 per

hundr edwei ght .

The first data for the consolidated Upper M dwest
mar ket was for May 2001, and the average hauling rate was
$0. 171 per hundredwei ght .

By May 2006, the average wei ghted average for the
consol i dated Upper M dwest market was $0.235, $0.065
hi gher than five years earlier, and 6 and $0.12 hi gher
than the figures for the predecessor nmarkets.

In 2022, this average hauling cost had risen to
$0. 4153 per hundredwei ght, an increase of 143% from 2001,
or $0.24 per hundredwei ght.

Simlarly, studies by the Seattle Market
Adm ni strator showed average hauling rates rising from
$0. 4339 per hundredwei ght in 2000 to $0.517 per
hundr edwei ght in 2005, then to $0.95 per hundredwei ght in
2022, an increase of 118% or $0.52 per hundredwei ght.

Based upon these studies, and the rest of this
hearing record, we would conservatively propose an
addi ti onal $0.25 per hundredweight in the average d ass |

assenbly costs be applied to the m nimum Cl ass |
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differential, for a total increase of 44%in the C ass |
differential associated with the incentive to serve the
Cl ass | market.

THE COURT: Just read again the last Iine of that

par agr aph.

M5. TAYLOR  Your Honor, could we ask himto sl ow
down.

THE COURT: Oh, yes. And slow yourself down,
Dr. Cryan.

MR, HLL: Specifically on the nunbers. | nean,
you are shooting through those nunbers, and they are hard
to keep up wth.

THE WTNESS: GCkay. Okay. |1'll read the | ast
sent ence.

Based on these studies, and the rest of this
hearing record, we would conservatively propose an
addi ti onal $0.25 per hundredwei ght in average C ass |
assenbly costs to be applied to the mnimum C ass |
differential for a total increase of $0.44 in the Cass |
differential associated with the incentive to serve the
G ass | market.

And then, again, | -- | share the citations for
the m |k hauling studies in the Upper M dwest market and
then the Pacific Northwest market fromthe Market
Adm ni strator's offices.

The next heading is the "Incentive to Serve
Class | Custoners."” The last elenent of the m ni num

Class | price, per the proposed rule, was the additional
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competitive factor, estimated at $0.60 per hundredwei ght,
based on -- based upon two price conparisons. The
proposed rule reported that Gcade A m |k received an
average prem um above Cass Il in 1995 and 1996, of $0.86
in Mnnesota and $0.89 in Wsconsin. By 2022, those

prem uns were $0.62 and $0. 84, respectively. See

Table 1.) Hi s is |lower than the nunbers on which the
original $0.60 was based, but not substantially, and
certainly not zero.

These continuing premuns are indication of the
necessity of a mninumdCass | differential to draw mlk
to the pool to neet Class | needs, and that they neet
the -- and they neet the objectives of the Act. There is
no call to reduce this element of the m ninum C ass |
differential .

And then | have Table 1. Table 1 is a --
essentially an updated version of Table 7 fromthe
proposed rule, the order reform That table is on
page 4908, 4909 in Vol une 63 of the Federal Register. And
| believe those nunbers are conparable to those -- to the
nunbers on Table 7.

Al t oget her, increases in the foundation for these
three elenents justify, not a reduction of the C ass |

differential, but an increase of approximtely $0. 60.

THE COURT: [I'mgoing to stop you for just a
mnute. | just want everybody to stand up and stretch for
two mnutes, and then we'll continue on, still on page 8.
We'll go off record at 3:33. Just two m nutes.
TALTY COURT REPORTERS, INC. 8801
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(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 3:35. W're on page 8 of
Exhi bit 383.

Dr. Cryan, do you renenber where you were?

THE WTNESS:. | do.

THE COURT: You nmy resune.

THE W TNESS: Regarding class price alignnent and
pool i ng i ncentive.

(Court Reporter clarification.)

THE WTNESS: Finally, perhaps nost fundanentally,
reducing the mnimumdCass | differential to zero would
effectively destroy the basic proposition that C ass |
prices shoul d be consistently higher than other class
prices, which is critical to the operation of Federal
Order m Ik pools.

In connection with the return to higher-of pricing
and the elimnation of advanced pricing, the Cass |
differentials are the key to encouragi ng pooling and
ensuring a pool draw for manufacturing plants who are
ready to serve the Cass | market.

MIk prices and m |k production costs are all up
substantially since 1998. The Cass | and I
differentials are a fixed elenent in mlk price formulas
t hat need regul ar updating. Basing this on three
addi tional elenents is a reasonabl e approach; however, if
the traditional analysis did not support an increase, an

i ncrease would still be appropriate to sustain the
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critical alignnment of class prices. (See the
above-referenced cost -- M|k Cost of Production Data,
whi ch includes all mlk prices.)

Conclusion. The m ninmum $1.60 or nore is a
critical practical elenent in FMMO pricing and pooling.
The $1.60 minimumis not only still justified, but could
be increased based on increased costs associated with
mai nt ai ni ng G ade A standards of hauling mlk and
bal anci ng weekly seasonal suppli es.

The argunment nade by M G and pre-submtted
testinony by Ms. Keefe that too high a C ass |
differential will lead to overproduction is spurious. It
is not too high in the current nmarket reginme in which
manuf actured m | k products clear in an open international
mar ket and do not back up into governnent stocks.

The purpose of the Cass | differential is to
ensure a fluid mlk supply and orderly marketing of mlk
overall. A higher Class | differential will do that. It
wi || not cause overproduction, per se, which doesn't
really exist as long as processing capacity can keep up.

In pre-submtted testinony for MG Dr. Stephenson
clains that because of the average shadow cost for
manufacturing mlk is higher than the average shadow cost
for fluid use, that the mnimumCass | differential is
not justified. This is a msinterpretation of his own
nodel , which assunes all mlk can sinply nove through
haul i ng and processing w thout any significant

differentiation anong uses. |In fact, we have higher
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prices for Class | because there are many chall enges to
serving Cass | use that isn't captured in the nodel,
including the critical need for steady supplies on a daily
and seasonal basis, higher quality standards, and the
inability to store fluid mlk for significant anounts of
tinme.

|"malso curious as to how the fact that
Dr. Stephenson's plant nodes have |imted capacity affect
these results. Fluid plants there are typically running
with slack capacity, while many nmanufacturing plants,
especi ally cheese plants, are running full, and their
pl ant capacity alnost certainly puts nore constraints on
his nodel for manufacturing mlk, which could lead to
hi gher average shadow costs per additional hundredwei ght
of mlk in many manufacturing | ocations, depending on how
he defines that val ue.

It is often suggested that fluid mlk demand is
declining because of the Class | differential. Even in
Mam the Cass | differential represents about $0.50 per
gallon. The $1.60 mnimumdass | differential represents
| ess than $0. 14 per gall on.

And in every part of the country, the Cass |
differential is a single consistent elenent of the mlk
price. |If there was a demand inpact, it would be a
one-time shift in demand, not a | ong-term decli ne.

Rat her, fluid ml|k demand has been underm ned by a shift
away from breakfast cereals and the nutrition comunity's

i nappropriate and unfortunate encouragenent of consunption
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of unappealing skimand |lowfat m | ks rather than whol e
m | K.

Utimately, MG s proposal to cut the Cass |
differentials by $1.60 across the board is a proposal to
overturn class price alignment, create chaos in Federa
M1k Marketing Order, and effectively destroy the Federal
M|k Marketing Order system

The destruction of the FMMO system may | ead
eventually to stable market structure, but it would be one
that could closely resenble that of the current broiler
chi cken industry, which integrated processors seize tight
control over farners' prices and farners' operating
methods. Similar results have been seen in the United
Ki ngdom and Australia, where large retailers set the mlk
price at the long-termdetrinent of farnmers and consuners.

The FMMO system as it stands today provides a
framework in which farmers can control their own destiny
t hrough cooperative organi zation, and through i ndependent
reliance on the terns of trade established by the orders
and enforced by the Market Adm nistrator.

The FMMOs create a fairer world for dairy farners
in the short run and a market in which farners are better
encouraged to serve Anerican and international consuners
in the long run. Dr. Stephenson argues that we are
"shackl ed" to the 1937 Act. Rather, the Act provides USDA
and the dairy -- and the industry enornous flexibility to
adj ust and noderni ze the FMMOs, as we are here to do

t oday.
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Congress has stepped in nore than once to call for
a full overhaul in 1996, and to notably ensure the
sufficiency of Class | differentials in 1985 and 1999.
The system undoubt edly needs updating, as we have argued
t hroughout. However, proposals that would tend to
overthrow the entire system such as Proposal 20, need to
be considered not on fine detail, but on the overall
impact it would have on the system

"1l address sone other issues based on things
t hat have cone up in the course of the hearing.

One is regarding the cause of increased depooling.
In soneone's earlier testinony, there was a suggestion
that the reason depooling is up in the Federal M Ik
Marketing Order systemis because of the addition of the
California market to the system However, depooling data
for Federal Order 30 shows the sane pattern as that in the
FMMO systemoverall. California is not causing the
decrease (sic) in the depooling except to the extent that
it's decreased the volunme of mlk --

THE COURT: Yeah, | don't know what happened to
the volune. Start again. Please go to the bottom of
page 9 and start again with that sentence "however."

THE W TNESS: However, depooling data for Federa
Order 30 shows the sane pattern as that in the FMMO system
overall. California is not causing the increase in
depooling. The rise in depooling is a result of declining
Class | use and the falling relative value of the O ass |

differential relative to the underlying mlk prices.
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And | w il nmake a note now that there is an extent
to which California is contributing to additional
depooling sinply because there is nore mlk in the system
not because California is -- is subject to depooling in
excess to ot her markets.

And there's a graph there show ng the pattern of
depooling in the systemoverall and in Order 30 al one,
whi ch shows the sane -- sane patterns. That data is from
ANE.

Regar di ng exchanges. There's been a suggesti on
that elimnating advanced hi gher-of Cass | pricing
creates an unbearable | oss of risk managenent
opportunities if the CVE G oup does not inplenent the
Cass | futures and options conplex. The CME G oup
witness earlier in the hearing indicated the exchange
woul d be open to considering any new contract that woul d
serve its custoners, which would be, of course, the
si npl est and the nobst obvious solution to m |k handl ers’
concerns. However, if the CME Group declined to offer
this product, there are other exchanges that could clear
dairy contracts, including ICE and the M nnesota G ain
Exchange, or conpanies that could facilitate swaps such as
ever.ag, fornerly dairy.com

THE COURT: And how is ever.ag shown in your
t esti nony?

THE W TNESS: It is shown E-V, all -- all small
letters, E-V-E-R, dot, A-G And dairy.comis all small
|etters, DA-1-RY, dot, CGCOM
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Regarding the difficulty of CQass | and C ass |
handl ers and nmanagi ng price risk, dairy farnmers and nany
other farners, despite operating on a significantly
smal | er scale than even a "small" dairy processing
busi ness, which has up to 1150 enpl oyees according to the
Smal | Busi ness Adm ni stration, manage nyriad price risks
for their feed purchases, their energy costs, their mlk
sales, their crop sales, et cetera, through the use of an
inter- -- through their use of an interlocking collection
of governnent risk managenent prograns, contract pricing
swaps, and hedgi ng on futures and options exchanges.

If the CME Group, or any exchange, were to
establish the | ong overdue set of Class | mlk futures and
options contracts, such risk managenent for processing
operations that are several tines as |large as a "l arge"”
dairy farmare not an unreasonabl e expectati on of doing
busi ness. The price risk faced by Cass | handlers is
much sinpler than what nmany farners face, and the distance
of Class | futures and options would nmake it sinple to
sol ve.

Finally, AFBF believes that the Edge proposal to
create a new Class | each lies outside of the scope of

t his heari ng.

And that concludes ny direct testinony. | have
no cross for nyself. So | offer nmy -- no direct
exam nation for nyself -- so | offer nyself for

Cross-exam nati on.
THE COURT: Thank you, Dr. Cryan. This is
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extrenely neaty, as you m ght know. What are the

limtations on your anount of tinme with us today?

THE WTNESS: | can stay all night.
THE COURT: Onh, dear.
THE W TNESS: ['ll be here tonorrow.

THE COURT: You will? Well, that's good news.

2023

Al right. The only reason | say that, Dr. Cryan, is that

| don't want to stay all night.
THE W TNESS: | under st and.

THE COURT: Al right. Wwo would like to go first

Wi th cross-exam nation, or do you need |ike five m nutes

to nove around before you start that five m nutes? Yes.

Let's take a five-m nute break. Please be back
ready to go at -- let's see, five mnutes, 3:55 be back.

W go off record at 3:48.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 3:55. Wio will be first
to cross-examne Dr. Cryan?

MR. ROSENBAUM | will, Your Honor.

Steve Rosenbaum for the International Dairy Foods

Associ ati on.
THE COURT: You may proceed.
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Dr. Cryan, | have sone questions relating to
Proposal 21, your proposal to increase the C ass |
differential fromits current $0.70 to $1.56.

TALTY COURT REPORTERS, INC.
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First of all, have you done any analysis as to the
adequacy of the current mlk supply to satisfy Cass |
needs?

A No, | have not.
Q Are you aware that USDA has turned to that

specific question in sonme of its past decisions addressing

whet her or not the Class Il differential should be
i ncreased?

A " m not.

Q So in terns of nmethodol ogy, what you propose to do
iIs to set the Cass Il differential equal to what you

calculate to be the cost of drying skimmlk, correct?

A Yes.

Q And, indeed, that's the formula that appears on
page 2 of your statenment, which is Hearing Exhibit 382,
correct?

A. Ri ght .

Q And you acknow edge that that's not actually the
net hodol ogy that was used by USDA when it |ast raised the

Class Il differential to $0.70, correct?

A The -- that's correct.

Q And it's not -- and there are two exceptions, if
you will. One is you have -- you're no |onger going to

consi der the cost of rewetting based upon the argunent

that, in fact, you don't have to rewet in many cases,

correct?
A That's correct.
Q And are you aware that that represented roughly
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$0. 13 of the $0.707?

A. That sounds about right.

Q Ckay. And so the other difference in nethodol ogy
is that, as we just covered, initially at |east, you are
going to rely upon the cost of drying skimmlk, whereas
back in order reform USDA | ooked to the cost of drying
condensed m |k, correct?

A That's right.

Q Now, you provide a cal culation that suggests that
that difference is actually mnimal, in that you assert
that, you use that nethod, you would have a differenti al
of $1.49, only $0.07 less than your $1.46, correct?

A That's what | wote.

Q Ckay. Do you -- are you aware that when, if you
| ook at the nunbers before USDA and order reform there
was actually quite a vast difference in the inpact of
usi ng cost of drying condensed m |k versus skimmlk?

A | did not see that in the -- in the record.

Q Ckay. The -- at the tinme, well, let ne -- | nean
the cost of drying skimmlk is basically the
Make Al l owance for turning skimmlk into nonfat dry mlKk,
correct?

A. That's right.

Q Ckay. And would it surprise you to learn that, in
fact, if you do the math, back when order reformtook
pl ace, the use of starting point of condensed mlk
resulted in a Cass Il differential that was only 47% of

what the cost woul d have been had it used the cost to dry
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skimm | k?
A. | woul d be surprised.
(Court Reporter clarification.)
BY MR ROSENBAUM
Q You woul d what ?

A. | would be -- did you ask nme would | be surprised?
Yes, | would be surprised.
Q kay. So let's talk a bit about -- and I am not

going to get into a philosophical fight over whether what
USDA did back then was really to set the O ass |
differential based upon these costs or there were other
considerations at play. W'Ill deal with themin our own
testinmony. But let's just tal k about the question of
switching fromusing Cass Il fresh mlk to make C ass |
products as opposed to substituting powder. Ckay?

A Ckay.

Q And is it -- is it your viewthat it would -- and
| think the answer is yes -- but is it your viewthat it
woul d be a bad thing to set the Class Il differential in a

manner that woul d encourage substantial displacenent of
Cass Il mlk with Cass |V powder?

A | believe the powder plays an inportant bal ancing
role in the market, and if the -- if the use of powder is
effective with respect to product quality and -- and
econom cs of production, it's a reasonable thing. | don't
think it's a bad thing. | think it's a-- | thinkit's --
it's a reasonabl e thing.

But | also think that the Cass Il differential,
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there wasn't really a reason not to include condensing
costs in the -- in the calculation of that C ass |
differential .

Q You say there's not a reason?

A There was not really a reason.

Q But that's what they did, right?
A. That's what they did.
Q

2023

Ckay. So | nean, | thought you were trying to set

the Class Il differential in a way that would not be so
hi gh as to encourage substitution of powder. |Is that --
am | m staken about that?

A. The idea was to avoi d encouragi hg uneconomni cal
substitution of skimmlk for powder.

Q Ckay. So -- sointhe real world, if you are a
stand alone, let's say, yogurt plant, Cass Il product,
correct?

A. Ri ght .

Q You are not under -- probably under any
ci rcunstance actually going to be drying your own nonfat
dry mlk, right?

A | -- I"'mnot famliar with that. | -- | don't
know whet her any yogurt makers have driers or not.

Q Not aware that they do, correct?

A. | don't know that they do and | don't know t hat
t hey don't.

Q Ckay. Certainly there are many conpani es out
there, including cooperatives, of course, that do have

driers and they nake nonfat dry m |k, correct?
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A Yes.

Q So is it fair to say that if you were to be
concerned about substitution of powder for Cass Il mlk
in making Cass Il products, that you would want to
address how a Cass |l handl er woul d go about achi eving
that substitution if it wanted to do that; is that fair?

A. "' mnot sure | understand the question.

2023

Q Well, | nean, you know, you could say the question

is what's the cost of using that Class Il mlk versus
drying it. But of course, if you don't have a drier,

that's not actually -- that's not the real world, right,

for a dass Il handler? Wat the real world is for them

is, do | take the fluid mlk and use it, the fluid raw

mlk, and use it for ny Cass |l product, or do | buy

powder from sonebody and use that instead? Isn't that the

real world choice for the typical Cass Il standal one
handl er ?

A Yes.

Q Ckay. And do you know what the shelf life is of

nonfat dry m |l k?

A It's a Gade A product. It's relatively limted.

Q Months, if properly stored?

A. |"'mnot sure. A couple nonths probably. | don't
know.

Q kay. Is it -- okay.
Wuld it surprise you if it's -- that people
actually store it longer than that?
A No.
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Q Ckay.

A No.

Q And so the -- and -- and it is fair to say that
the -- and we can | ook at sone nunbers -- but the price of
nonfat dry mlk in the market does vary consi derably over
the course of a year often, 10 or 15% at |east?

What varies?
Varies, yes.
What does?

> O >

Q The cost of nonfat dry mlk, just the nmarket val ue
of nonfat dry ml k.

A And the Cass Il and Cass IV mlk nove in
| ockstep, especially if you elimnate advanced pricing of
Cass II.

Q Well, that's a second subject. W have had our
argunent about that already.

But if we just | ook at historical records of

the -- just nonfat dry mlk prices per pound, which is
obviously it's a surveyed product, it's part of the survey
that sets mnimummlk prices, we can |ook at them every
nonth and -- nore than once a nonth, for that matter --
and you can see that they do vary considerably over the
course of a year, correct?

A. They do vary.

Q Ckay. And so the real -- in the real world, if
you have nore than doubled the Class Il differential, the
real world thought process for a Class Il handler is going
to be, presunmably, well, can | buy nonfat dry mlk at a --
TALTY COURT REPORTERS, INC. 8815
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when the market is flush and the price is | ow, and how

does that conpare to what the Cass Il differential would
be at the tinme | |later nmake my yogurt or ice cream or
cottage cheese, and which is better for ne? | nean, isn't

that the thought process that people would go through?

A | believe they would, and | believe that a
manuf act urer that chooses to manage their inventory and
their price risk through -- through stocking inventories
of powder is helping -- is hel ping balance the nmarket in
ways that other processors are not, if they sinply demand
fluid mlk every day.

Q | mean, that goes, | guess, to a question | asked
you earlier, which is nmaybe you don't care whether or not
peopl e make Class Il products fromraw mlk versus mlk
powder, in which case, the substitution is not really
rel evant.

| s that where you are com ng fronf

A. | believe there are products where it -- it can be
done wi thout sacrificing product quality, and | think
there are products where it can't be done w t hout
sacrificing product quality.

Q And of course, there nay be, of course,
ci rcunstances where it can be done, and whether you are
going to do it is going to depend upon the price of one
versus the other, correct?

A The price -- the price affects decisions, right.

Q And you are nore than double --

A. Because there's sone point at which price affects

r TALTY COURT REPORTERS, INC. 8816
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decisions. There will be sone -- again, there will be

sone products where you could raise the Cass |

differential to $3, and they are still not going to use
powder. But there's -- but there's other products
where -- where the difference in the product, the
difference in the outcone is -- is negligible, and they
wi |l make that decision. And, again, that -- that

contributes to the market bal anci ng.

of the choice wll be different and nore in favor of

substitution of powder if the Cass Il differential is

A. For sonme -- for sone processors, for sone
products, yes.

Q Now, I think -- | think in your discussion about
rel ati onship anong the prices in the different classes;
that right, as that being neaningful? You were, it's a

di fferent context obviously, but you were tal king about,

reasons you articulate, correct?

Q And, obviously, the bal ance, the econom c bal ance

nore than double, all other things being equal, correct?

you know, the need for Class | price to be higher for the

Proposal s 19 and 20 there was sone di scussion of sort of a

S

r TALTY COURT REPORTERS, INC.
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A Yes.
Q | nean, so right now, the Class Il differential is
| ess than half the lowest Class | differential, correct?
A Yes.
Q The minimum Cass | differential being $1.60 and
the Class Il differential being $0.70, correct?
A. Uh- huh. Right.
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Q And obvi ously we don't know what USDA is going to
do with Cass | differentials. W have different views as
to what they ought to do. But clearly to raise the
Class Il differential to $1.56 would potentially create a
relationship between Class | and Class Il prices that are
quite -- quite different than their current rel ationship,
correct?

A It would be closer, but if the mninmmd ass |
price, the mnimumddass | differential is $2.20, then
there remains a substantial space, $0.60 space between.

Q On a percentage basis, they're nmuch cl oser at that
point, correct? On an absolute basis, not so nuch
di fference?

A | don't know if $0.60 versus $0.90, is that -- is
that nmuch closer? But, yeah, it's closer.

Q Wll, I"'mjust saying right nowit is |ess than
half, and if the mninumCass | differential went up to
2.20, half of 2.20 is $1.10, and you are going to be at
$1.56, so that's quite a bit higher.

A. You can -- you can | ook at the nunbers any way you
woul d |i ke.

Q Well, that's -- | won't -- I'mtrying to -- yeah.
The way I'mlooking at it is to answer the question, are
you mai ntaining historical relations between Class |1

prices and Class | prices, and | think the answer is no.

A. If we elimnate advanced pricing for Cass Il and
Class |, they will be close. If we don't elimnate class
pricing for either, they will continue to nove and be
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separated. They will continue to have a proper alignnent.
And the -- | think it's worth noting again, |

probably didn't nake it clear enough in ny testinony, that

Class Il was, at one tine, part of Class |I. Mst of the

many products in Cass Il, such as cream and ot her --

ot her soft perishable products, were part of Class | in

the early days of the Federal Orders. And the separation

was just in the recognition that over tinme Cass Il --

many Cl ass || products becane traded on a, you know, w der
area, and nore -- there were nore and nore national --
nationally marketed Cass Il products, so there was a
shift to sort of a single Cass Il price across the whole
country.

But fundanentally, Cass Il was part of O ass |
because there are simlar balancing issues in Class Il as

there are in Cass |.

Q Do yogurt plants not operate on a nore consistent
basis than Cass | plants?

A. Do they not operate?

Q | think double negative. Mstake. Try again.

(Court Reporter clarification.)
BY MR ROSENBAUM

Q Do yogurt plants tend to operate on nore of a
seven-day a week basis than Class | plants?

A. | don't know, but |I'm sure they operate on
certainly nmuch nore of a weekly basis than manufacturers
need to because of the perishability of the product.

MR. ROSENBAUM That's all | have. Thanks.

TALTY COURT REPORTERS, INC. 8819
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THE W TNESS: Thank you.
THE COURT: Thank you, M. Rosenbaum
M. MIltner, thank you.
MR. M LTNER  Thank you.
CROSS- EXAM NATI ON
BY MR M LTNER

Q Dr. Cryan, | think M. Rosenbaum covered severa
of the questions | had to ask. | think | may have just a
coupl e.

As an econom st, where do you draw the |ine
bet ween what is an uneconom cal substitution and an
econom cal one?

A. If -- if -- if the price signals are such that
it's profitable to do sonething that makes no sense j ust
on the basis of the -- of those signals, those, you know,
external regulated signals, that's -- that's uneconom cal .

Q So if we think about the yogurt producer for

i nstance - -
A Uh- huh.
Q -- | suppose, should the -- should Federal Order

pricing default or direct that processor to using fresh

m |k or should they be anbival ent as to whether they use

Class Il products or Class |V products to manufacture?
A. | think they should nake the decision on the basis
of their demand, their product. | nean, if -- we're

followi ng the sane principle that was incorporated into

the -- into the decision in 1998 to try to have the
Class Il price as high as it can be wi thout -- wthout
TALTY COURT REPORTERS, INC. 8820
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unnecessarily incentivizing substitution of powder.

But again, if -- if -- if the processor chooses to
use powder based on seasonal fluctuations in price, then
that contributes to the market balancing in ways that are
probably good for the market. Probably hel p address sone
i ssues of volatility in supply and demand.

Q Have you done any anal ysis, even rough anal ysis,
to determne if there's a price point or a differenti al
poi nt at whi ch uneconom ¢ substitutions mght be
i ncentivized?

A. No. | haven't | ooked at case studies, for
exanpl e, to consider the extent to which processors are
al ready buyi ng skimcondensed for -- for -- for hauling
advantages or so forth. | haven't |ooked at that.

(Court Reporter clarification.)

THE COURT: And that was, you have not | ooked at
what M. M Itner asked you about?

THE WTNESS: That's right.

THE COURT: Under st ood.

MR. M LTNER  Thank you.

BY MR M LTNER

Q | was hoping you m ght elaborate a little nore on
why you chose to propose a differential that's cal cul ated
in a manner different than that which USDA used
previously.

A. In principle, in order to substitute powder for --
for mlk, the mlk has to be dried, or condensed and

dried. The -- there certainly could be cases where the
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normis already to buy condensed mlk, in which case the

i ssue could be just drying. And if that is the case,
there's a bal ance to be considered, whether at -- again,
it's not -- for those -- sonme of those cases it's not
necessarily a problemfor the market if there's sone

bal anci ng bei ng done wth powder. But even if -- even if
t he condensi ng costs are backed out, it still justifies an
increase in the differential.

Q And | guess naybe you partially answered what
was hopi ng you woul d addr ess.

s there a reason why, when you were making a
determ nation to update the differential, that you chose
to look at the entire cost of drying as opposed to just
using -- starting with condensed?

A We're just going back to first principles about
Class Il as a class that requires balancing for fresh
products, simlar to Class |, and that -- that $1.56 was a
reasonabl e differential based on drying costs.

Q |"mnot going to try to wal k you through
arithnetic.

A And | won't do arithnetic.

Q So accept for a nonment nmy math so we don't have to
go through the arithnetic.

If we -- if we nerely took USDA' s logic from
setting the current differential and you -- you
substituted out the Make Al |l owance for nonfat that was in
pl ace in 1999 and used that which is current, but you did

so based on the drying of condensed rather than nonfat, in

TALTY COURT REPORTERS, INC. 8822
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ot her words, you started with condensed, | figured that
the differential would go up to about $0. 82.

| wondered if you have done any -- any analysis
about updating the differential using USDA's nethodol ogy,
what's articulated in the order reform decision?

A. | have not, but | would be happy for anybody to
put good evi dence of condensing costs on the record so
t hat USDA can nake that consideration.

Q Ckay.

A. There's still an economc logic that a processor
t hat uses powder instead of mlk at sone point is paying
for condensing. The question is, are they -- are they
payi ng for condensi ng anyway because it saves them noney
on the shipnent, or are they -- are they -- or is that
sinply part of the process of drying?

Q | think | asked a question like this, | hope
don't repeat it identically, but is there a nunerica
poi nt at which you believe the differential gets to high?

A | think -- | think it -- | think $1.56 is a good
nunber. | think if the -- if the Make Al |l owance go up,
then the Class Il differential should go up with it. But
| think as long as it doesn't -- as long as it's not so
high that it incentivizes, that it creates a profitability
sinply to replace Cass Il mlk with Cass |V powder, then
it's not too high.

Q But you don't have an opinion on what -- when that
trigger is pulled?

A W -- we propose the $1.56.
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Q Ckay.

A. That seens |ike a good nunber. It seens like it's
the principle of the original decision in 1998 was to get
the price as high as it could be without creating an --
sort of a standal one incentive to dry instead of using --
using mlk directly. That's the sane |logic that $1.56, by
our figure, is the highest you could go without tipping it
over to where folks will just dry because they can nake
nore noney sinply because they are drying, that their
costs are reduced by using powder instead of fresh mlk.

Q Not to put words in your nouth, | hope, but $1.56
is close to that tipping point?

A. | nean, | -- | -- there's a -- the president of
t he Teacher's Union wll never admt that there's a bad
teacher, and I don't know that there's ever such a thing
as too high a mlk price.

Q You are talking to a school board president, you
know t hat ?

A. Yeah. So, you know, maybe -- maybe if it was nuch
hi gher than $1.56, it would be too high.

Q And on the off chance any of ny teachers get ahold
of this transcript, they are all fine educators.

A. |"msure they are.

Q If -- if the highest Make All owances that have
been proposed in this hearing were adopted, it would add
about $0.11, 10 to $0.11 to powder, which --

A Wul d add 10 to 117

Q Yeah -- well, no, the Make Al |l owance itself would
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increased by 10 to $0.11 for powder.
A. Per hundredwei ght of m |k or per --
Q Per pound.
A Per pound. Yeah. Yeah. GCkay. That's a |ot.
That's a lot, isn't it?
Q Whi ch woul d be -- which would -- at $0.11 and
9- poi nt somet hi ng pounds of powder per hundredwei ght, that
adds $1 to the differential under your anal ysis?
A. So be it (indicating).
Q Ckay. | noticed the hand shrug as well, which
doesn't get picked up on the transcript.
So that's the result, right?
A. | * m shruggi ng.
THE COURT: That's not a shrug. That's |ike --
MR MLTNER So be it.
THE WTNESS: So be it, yeah.

THE COURT: -- so be it, yes. That's an Italian
t hi ng.

THE WTNESS: The -- the Class Il differentia
shoul d bear a relationship to the Make Al l owance. If the
G ass |1V skim Make Al owance -- if the Make Al |l owance for

Cass IV skimmlk goes up, then so should the C ass |
differential, whether we're tal king about basing it on
full drying costs or basing it on drying condensed.
It's -- it still should be higher, and it still should
track when Make Al | owances go up.

BY MR M LTNER

Q And as you have proposed it, it would track the

2023
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full drying costs, so a change in the Make Al l owance is
essentially a -- the Class Il differential would nove
essentially one for one with the Make Al |l owance on powder
as you have proposed it?
A As we have proposed it.
Q Ckay. Thank you, Dr. Cryan.
MR MLTNER That's all | have.
THE WTNESS: Thank you, M. Mltner.
CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Hello. M nane is Chip English with the MIKk
| nnovati on G oup.
Hello, Dr. Cryan.
A Hel |l o, M. Engli sh.

MR, ENGLI SH: Could we, before we start, provide
himw th the Exhibit 44 from --

THE COURT: Did you say you need water?

MR, ENGLISH | didn't say it.

Exhi bit 44, Your Honor, was producer mlk and
conponents by class and order, January 2008 through
April 2023.

THE COURT: Thank you. You may proceed.

MR. ENGLI SH: Thank you, Your Honor.

And | note, | amre-organizing on the fly for two
reasons: First, we -- this is not a conplaint, just we
received the testinony at 10:30 this norning, and so we're
scranbling to put things together; and second, two

precedi ng questioners went to Class Il, | have that at the
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end, but it nekes nore sense for ne to re-organi ze and put
it now, so I'mre-organizing and starting with Cass 1|1
THE WTNESS: And | apol ogize for not getting that
in sooner, but it was --
MR, ENGLI SH:  You know, if it had been at
8:00 a.m, | wouldn't have | ooked at it any earlier,
Dr. Cryan, so | understand. And, again, it was not a
complaint. | was just explaining why | was re-organi zing,
and maybe that neans people need to bear with ne. And |
apol ogi ze.
BY MR ENG.I SH:
Q | want to start where you just ended with
M. Mltner, and | think it ties together with the | ast
sentence of your testinony.
| think what | heard you say, in answer to the
question fromM. MIltner is, if IDFA s proposal is
adopted, or any proposal is adopted, National MIk's or
| DFA's, but if IDFA' s proposal is adopted to increase, for
i nstance, the Make Al l owance for Class IV, that it is your
intent for that to have an i medi ate i npact on your
proposal for Cass I
A Correct.

Q s that correct?

A Correct.

Q So your proposal for Class Il today as proposed in
the Hearing Notice is using the existing Make Al l owance,
correct?

A. That's correct. Because it's our position there
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shoul d be no change in the Make Al |l owance unl ess there's

an audi ted and mandatory survey of processing costs.

Q And based upon that, you are proposing $1.56.

A Class Il differential.

Q Correct.

A That's correct.

Q And in answer to your questions fromM. MItner
you were saying that, well, no, if the Make Al |l owance
changes, | woul d expect that to increase based upon the
Make Al|l owance change, correct?

A That's correct.

Q And have you done a cal cul ati on based upon whet her
if National MIk's proposal were adopted --

A No.

Q -- or you have not?

A No.

Q But M. MIltner had you, | believe, using the
$0. 11, which is the | DFA proposal, correct?

A | amnot famliar. |'mnot sure. | have |ooked
at it all. But that was weeks ago and in a different
wor | d.

Q It was sonething, though -- it would increase this
$1.56 by a $1; is that correct?

A. That sounds about right, but I -- 1 -- 1 can't say
for sure. But let's say it does, let's say.

Q Al right. So then assum ng that happens under
your proposal, as with the sentence at the end, rather
than $1.56, it would be $2.56, correct?

8828
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A. That sounds like it hits the ball park, yeah.

Q Now, in answer to your question from
M. Rosenbaum you said, well, it's still less than the
Class I, but it's going to be higher than sone C ass |
isn't it, if it's $2.567

A Yes.

Q "Yes"?

A. That's what the cal culation would cone out. |

don't think it's unreasonable to limt the Cass Il
differential to the mninumCass | differential. It
seens -- that seens |like a reasonable limt in order to
mai ntai n the hierarchy of prices.

Q But you have now basically said under these

correct?

A If -- if a full -- if the Cass Il differenti al

| ocations. And it does seem|ike a reasonable thing to

a consideration for USDA. Qur proposal is our proposal.
Q So Cass Il mlIk processors are not necessarily
mandat ory pool participants, are they?

A Say it again.

ci rcunstances you are not going to maintain the hierarchy,

you do have the risk of Class Il being higher in certain

cap the Class Il differential at the Class | differential.
Q So is that a nodification to your statenent that
it would be -- that there would be a cap?
A. That's not a nodification or a proposal, but it's

Q Class Il processors are not necessarily mandatory

was rai sed above the Class | differential, you have the --
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pool participants, are they?
A. Not necessarily.
Q If the Class Il is -- product is manufactured at a

Class | plant that is a regulated plant, then that

Class Il is mandatorily regul ated, correct?

A In effect, yes.

Q But there are standalone Class Il m |k processors,
correct?

A There are.

Q And those processors can pool or not poo
opportunistically, correct?

A That's true.

Q And t hat happens, correct?

A | believe so.

Q It happens today at a differential, the existing
differential of $0.70, correct?

A. It does. It happens partly because of the
m sal i gnnents of prices based on advanced pricing and
average-of, and it happens nore under the current regine
than it woul d happen under our proposals.

Q Vell, | do not want to revisit advanced pricing
and go back, you know, a nonth or so in testinony, or
ei ght weeks.

But regardl ess of advanced pricing, if you go to

$1.56, with or without advanced pricing, you are going to

have opportunistic pooling, correct, of Class I1?

A. Potentially if there's a big enough gap between
Class Ill and Class |V, yeah, you could. The blend price
TALTY COURT REPORTERS, INC. 8830
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could fall below the Cass Il price.

2023

On the other hand, the higher Cass Il price would

i ncrease the value in the pool, which would tend to nake
depooling of Cass Ill or IV less frequent.

Q Class Il is enough of a percentage to have that
happen, in your opinion?

A. Beg your pardon?

Q Class Il provides enough volune of mlk on orders

to provide that, in your opinion?

A Some markets.

Q Whi ch mar ket s?

A. "' msure you have the nunbers in front of you.
There are markets where Class Il is 25%

Q Are you aware of order provisions in Oders 30,
32, 126, 131, that expressly provide for nonth-to-nonth
unit pooling for Cass Il plants wwth Cass | plants?

A. More of unit pooling? Wen you say

nmont h-to-nmonth, are you saying that they can't drop in and

out every nonth or are you saying that they can?

Q ' m sayi ng they can drop out.
A Ckay.
Q |"mgoing to go to a different order in a second.

But are you famliar that in Orders 30, 32, 126,

and 131, they can -- a Cass Il plant can associate with a

Class | plant, and as long as it announces the day before

the nonth that's following, it can, in that follow ng
nmont h, either be on the pool or off the pool?
A. Ckay.
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Q Are you aware of that?
A. "' mnot aware of the specific provisions in the
specific orders. |I'maware of unit pooling, and it would

seem|li ke a reasonable thing that in sone markets it's a

mont hly el ecti on.

Q | wll admt in Order 1 it's an annual el ection.

A. Ckay.

Q |s that -- does that resonate with you or do you
not know?

A | f you say so.

Q Do you know al so that there are standal one ice

creamfacilities that routinely do not pool ?

A That nakes sense.

Q Do you know that there are standal one yogurt
facilities that routinely do not pool?

A That the plant does not pool, or that the mlk --

they don't receive pooled mlk?

Q They do not receive pooled mlKk.
A. Ckay.

Q Do you know t hat?

A | don't know that.

Q You said that there are sone orders with 25%
Cass II.

Do you know what order that is?

A. Of the top of ny head it seens to nme the M deast
order has pretty high Cass Il use, and Arizona has pretty
high Cass Il use.

Q Wuld it surprise you that Order 131 doesn't
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exceed 20% Class I, 20%of Class |17
A 1317
Q Yes.
A That's still a pretty high share.
Q Now, there are, of course, as we discussed a

nmonent ago, pool distributing plants that are dass | that

have Class Il utilization, correct?
A That's correct.
Q Like fluid creans, correct?
A Correct.
Q Such as half and half, correct?
A Correct.
Q Wi ppi ng cream correct?
A. Presumabl y, yeah.
Q Soft products |ike sour cream correct?
A Yep.

Q And so any Cass Il utilization in those plants
will have a cost increase due to your proposal, correct?
A. Yes. Assumng there isn't already a prem um

Q So Proposal 21, in addition to other proposals to
increase prices for Class I, will operate to squeeze even

nore revenue fromdCd ass | plants, correct?

A. Sur e.
Q And will -- and even if the Make Al |l owances are
not increased, it will nore than double the d ass I

differential, correct?
A That's the math. Two tines $0.70 is $1.40.
That's nore than $1. 40.
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Q And if it is the case that, per your proposal, if
t he | DFA proposal is adopted, and as a result the

Make Al l owance for Class |V goes up, and therefore the

Class Il goes up another $1, you're really |ooking at
al nost a fourfold increase in the Class Il differential,
correct?

A. More than three, yeah.

Q You have further justified, based upon the issue
of depooling, quote: "A fundanental focus of the Farm
Bureau's proposal is the reduction or elimnation of
negati ve producer price differentials and" --

THE COURT: Sl ow down, please. | can't even think
what you just said.
BY MR ENG.I SH:

Q A fundanental focus of AFBF' s proposals is the
reduction or elimnation of the negative producer price
differentials and the depooling they cause. Correct?

A Yes.

Q Have you done any econom c anal ysis of how your
proposal will inpact negative PPDs?

A No. |If we have a hearing in January, I'll bring
it.

Q Isn'"t this your tine to testify on this proposal ?

A It is.

Q Simlarly, have you done any econom c anal ysis of
how your proposal will inpact depooling?

A Sanme -- sanme answer

Q | f you want to the elimnate depooling, how does
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increasing Class Il keep a standalone Cass Il facility in
t he pool ?

A. It doesn't by itself. | nean, that change
would -- would lead, as | said in ny testinony, it would
| ead to sonme Cass Il plants depooling nore, so Class |
mlk to be depooled nore frequently. It would also tend
to add noney to the pool to discourage Class Il and IV
depool i ng.

Q To the extent there's a standal one plant,

increasing the Class Il differential by nore than doubling

it or nore than tripling it would certainly lead to nore

t hi nki ng about the depooling, correct, for those Cass II

st andal one facilities?

A. Wuld lead to nore thinking about it?

Q Wel |, you are saying you don't know whether it

goi ng to happen because of all these other issues.

A. And | have already said that it's going to be --

it'"'s going to -- it will lead to Cass Il plants depooling
nore often. | would assune they think about it before
they do it.

Q So let's |look at Exhibit 44, which | have asked to

be put in front of you.

A. Ckay.

Q Let's turn to page 21

A Ckay.

Q And |'mjust going to do a few exanpl es.

But page 21, let's look at report year 2021, June,

Upper M dwest, and | ook across to the colum for Cass |1,
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total pounds.
And do you agree that is 221, 046, 5987
A Yes.
THE COURT: Wbuld you give us the nunber again?
MR ENGLI SH: 211, 046, 598.
THE W TNESS: 221
MR, ENGLISH O 221, thank you.
(Court Reporter clarification.)
BY MR ENGLI SH:
Q The nonth of June 2021
And let's | ook one colum over to Class IIl -- or
let's look at the Cass IIl total pounds, so three col umms
over.
THE COURT: Start again.
BY MR ENGLI SH:
Q Let's ook three colums over, sane |ine, June
2021, Cdass Ill total pounds, for that nonth, was
711, 830, 344, correct?

A. Class Ill, total pounds, 711 mllion, right.
Q Yes. Do you see that?

A Uh- huh.

Q Was that a "yes"?

A Yes.

Q The court reporter doesn't |ike "uh-huhs.™

A Yes.

Q So let's | ook one nonth down in July of 2021
A. Ri ght.

Q And the sane two columms, the Class Il tota
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pounds are now 95.9 mllion pounds, correct?

A Yep.

Q Wiile the Cass IIl pounds are now 1.464 mllion
correct?

A That's correct.

Q So the Cass Il pounds have dropped nore than
double, while the Cass Ill pounds have increased, have
doubl ed, correct?

A Uh- huh.

Q "Yes"?

A Yes.

Q That certainly suggests to you that there was
depooling of Class Il between the nonth of June and July,
correct?

A Right. If you go down a couple nore nonths,
there's massive depooling of Cass IV as well. So
presunmably these are nonths when the Cass IV -- when the
Class IV price dropped -- I'msorry, the Cass IV price
went up relative to the Cass Ill price, so that the rea
issue was -- was less the Class Il differential and nore
the gap between Il and IV.

Q Well, but if you increase the Class |l under your

want to pool, right? Because you have said, well, |oo0k,
you are going to have to pay even nore than the Cass |V,
the Class IVis lower than the Cass Ill, why would you

bot her pooling, correct?

t heory, under those scenarios, you have actually increased

the opportunity that at the tine there that Class Il won't
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A. If the Cass Il is higher than the blend, you
expect it to be higher than the blend, you would not pool,
that's correct. But | think that's happening already
based on advanced pricing and the fact that we have got
Class Il tracking on CQass IV. So when -- when Class |V
goes up, Class Il goes up, and there's incentives to
depool as it is.

| mean, you are denonstrating already there's

al ready depooling of Class Il mlk.
Q Ckay.
A. | don't know that it's based on the differential.

| think it's based on the rel ationship between C ass ||
and C ass |V.

Q But if you are going to increase the add-on to the
Cass |V, that difference between Class Il and O ass |V,
you are -- is going to exacerbate these issues if the
Class Il differentials go up, isn't it?

A. | don't know how nuch that's going to tip the
bal ance. | don't know how rmuch it's going to tip the

bal ance because | don't have those price nunbers in front

of me. | -- | can only assunme fromthe massive depooling
of dass IVin the followng nonths that it was a -- that
it was a shift in the Cass IV junped above Class Ill, and

in this market in particular, which is a very high

Class I, where the blend is based on Cass Ill, that --
that Class IV and Cass Il both were incentivized to
depool based on that Cass IlII/Cass IV rel ationship.
Q Well, to the extent a Class | processor with
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Class Il use is conpeting agai nst a standal one plant, the
opportunity for those plants that are standal one to depool
will put themat a conpetitive advantage relative to the
Class | plant with that usage, correct?

A Yep. Yes.

Q How is that equitable or fair?

A. That's an issue that al ready exists.

Q But it's about to get worse if you increase the
Class Il differential, correct?

A. It's an issue that already exists.

Q | spoke briefly about sone other products that are

manuf actured at Class | plants, and we agreed that fluid
creamis one of those products that are produced at a
Cass | plant, correct?

A Yep. Typically.

Q Has Anmerican Farm Bureau Federati on done any study
of the inpact of increasing the Class Il differential on
the ability of fluid cream products to conpete agai nst
nondairy fluid cream products?

A No, we have not.

Q Are you aware that there are a significant nunber
of fluid cream products that, you know, may be chem ca
based, may be, you know, nondairy based, but that are
conpeting with fluid creanf

A. |"mnot aware -- |'mnot aware of the range of
creaners. | nean, | assunme you are tal king about
so-call ed nondairy creaners that are full of dairy

i ngredients |ike casein.
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Q They may have a casein in them but they don't --
the casein isn't going to be Cass Il, is it?

A. Ri ght. No.

Q Ckay. So there's fluid cream products that are
produced at Cass | plants that are subject to regulation
for which you would increase -- double the O ass |

differential, and they conpete agai nst nondairy creaners,

correct?

A. | don't know how -- how close to the conpetition
there is. | don't know how close to the substitute there
is. 1 don't know whether Crenbra and fresh cream are

really sonething that people switch between.

Q Regar dl ess, you haven't done -- Anerican Farm
Bur eau Federation has not done any study --

A We have not.

Q -- on this issue, correct?

A W have not.

Q Ameri can Farm Bureau Federation doesn't own or
operate any Class Il plants, does it?

A. Not directly, no.

Q I ndirectly?

A. Well, the Illinois Farm Bureau has a cl ose
relationship with Prairie Farns, for exanple, and I
bel i eve there's sone other cooperative creaneries that
have been supportive in their initiation -- in their
initial establishment by Farm Bureaus, by state Farm
Bur eaus.

Q But does Farm Bureau actually operate a plant?

TALTY COURT REPORTERS, INC.
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A. No, we do not.

Q Do you actually sell any Class |l products?

A No, we do not.

Q Al'l right. Re-organizing, like |I said, | just
t hought it made sense to cover Cass Il since that's what
the two prior cross-exam ners did.

So now !l will turn to dass |

THE COURT: Now, before you go there, may | return
that particular original --

MR, ENGLI SH:  Yes.

THE COURT: -- to the Agricultural Marketing
Service?

MR. ENGLI SH: Yes. Yes, Your Honor, I'Il do it if
you woul d |ike.

THE COURT: Al right. So let's take a nonent to
return that Exhibit 44 to the Agricultural Marketing
Ser vi ce.

Wuld you like to go off record or just nake a
proposal and have M. English respond on record?

M5. TAYLOR: | don't m nd either way.

THE COURT: Let's stay on record.

Ckay. Let ne ask you, Agricultural Marketing
Service, we only have ten mnutes |eft.

M5. TAYLOR Right.

THE COURT: Part of that we need to use to

det erm ne what happens tonorrow. This would be a good

time for us to interrupt M. English, if he's willing.
MR ENGLISH | amnore than willing. It makes
TALTY COURT REPORTERS, INC. 8841
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sense, and | will use those extra five mnutes to see if |
can shorten it by even nore than the five mnutes that we
are | osing.

M5. TAYLOR: | think that would be a good
efficient use of our ten mnutes today, and that way you
won't be interrupted. W'IIl start fresh in the norning.

|f that's okay with Dr. Cryan.

THE W TNESS:. Yes.

THE COURT: Excellent. Thank you.

And, M. English, | so appreciate your
perspicacity and ni nbl eness and wllingness to nmake all of
t his work.

MR. ENGLI SH Thank you, Your Honor.

THE COURT: Al right. Wat is on the agenda for
t onor r ow?

Well, Dr. Cryan, we need to finish. Does he go

first.

M5. TAYLOR. So we have M. GCeoff Vanden Heuvel
who will be here tonorrow. | think he flies in this
eveni ng, doesn't look like he's in the room He wll be

here tonorrow to go on in the norning sonetine. Maybe

"Il chat with himwhen | see himin the norning, and

Dr. Cryan, to see if it is best to put -- I'mnot sure
what's in his statenment. | don't have it. He says it's
rather short. Put himon first or -- and then put on
Dr. Cryan. | don't know M. Vanden Heuvel's tine

constraint. That's why | kind of preface that.

But we do have himto get on sonetine tonorrow
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on Fri day.

M5. TAYLOR C A-P-P-S

5 o' clock on Friday.

so who did we not get to today? W had Hiranoto.
Butcher. W haven't done M ke --

M5. TAYLOR  Herti ng.

THE COURT: -- Herting.

from National MIk yesterday.
THE COURT: And I wote down Kang?

they didn't get on today?
MS. HANCOCK: |'m sure none of them were

figure it out.

norning, finish Dr. Cryan's cross, and then Dr. Capps,
Dr. Oral Capps, is scheduled to start tonorrow afternoon.
And I'msure that will take up all of tonorrow afternoon,

into Friday, and |I'm hopeful we will finish himsonetine
THE COURT: And how is his |ast nanme spelled?
And then Friday would be -- dependi ng on when he

finishes, we could proceed with any additional Nati onal

MIk witnesses that are here. So we do plan to go to

THE COURT: Yes. Now, |I'm wondering which of

M5. TAYLOR:. And Brad Parks, who was on ny |i st

M5. TAYLOR: Oh, see, | mssed a bunch of nanes.
"1l let Ms. Hancock speak for National MI Kk, obviously.
THE COURT: GCkay. So who was di sappoi nted that

di sappoi nted. But, Your Honor, | nean, we'll have to

j ockey sone people around. But, | nean, it doesn't

like we're getting to themtonorrow, so we'll just have to
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We have had sone people who have had to | eave,
sone people who are here and can be available if for sone
reason we nove faster

THE COURT: Geat. Thank you. Al right. |
think that's enough for the on-the-record.

Wul d anyone object if we go off record now?

There is no objection. 1'Il see you all here at
8 o' clock tonmorrow nourning, and we go off record at 4:54.

(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: January 7, 2024
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