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TUESDAY, DECEMBER 5, 2023 -- MORN NG SESSI ON
THE COURT: Let's go back on record.
W' re back on record. It is 2023, Decenber 5.
It's Tuesday. It's about 8:00 in the norning.
More inportantly, this is Day 40 of this
pr oceedi ng.
WIIl Steve Stout resunme the stand to begin? He's

wel cone to return to the witness stand.

2023

MS5. TAYLOR:  Your Honor, | have one adm nistrative

t hi ng, housekeeping item

THE COURT: Yes, please.

M5. TAYLOR: Well, you just said this is Day 40.
The record is 43 days, so | guess we'll be breaking the
record of hearing length this week. |I'mnot sure if |I'm
happy or sad about that.

THE COURT: Yeah, | know what you nean.

M5. TAYLOR:. But the actual thing | wanted to
state, | had said | ast week we needed to end this Friday
at 3 o' clock. W have to be out of the building at 3:00.
So | would advocate maybe we end at 2:40-ish to give
everybody 20 mnutes to exit the building with their
things, and | just wanted to give everyone the nost
heads-up about that.

THE COURT: Excellent.

Wul d you state and spell your nane?

THE WTNESS: Steve Stout.

S T-E-V-E, last nane S-T-O U-T.

THE COURT: You renmin sworn. | have in front of

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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me Exhibit 403 and Exhi bit 404.

W were in cross-exanmi nation by M. English, as |
recal | .

s that how we will resune?

MR. ENGLISH: This is Chip English for the MIk
| nnovati on G oup.

Wth your perm ssion, Your Honor, yes, that's how
we woul d proceed. Resune, | guess.

As we get started, Your Honor, if | may, | have
anot her exhibit.

THE COURT:  Yes.

MR ENGISH This is |abeled MG Exhibit 59, and
it is a map of Colorado with counties, but it also
actually has sone highways on it. So | have got 15 copies
for USDA. It's marked M G Exhi bit 59,

THE COURT: | believe we will mark it as 414. Am
| correct? Yes.

So this is Exhibit 414, also M G 59.

(Thereafter, Exhibit Nunber 414 was narked

for identification.)

THE COURT: And have they al ready been

distributed, M. English, or should we take a nonent off

record?

MR. ENGLI SH: They have not al ready been
di stri buted, Your Honor. If |I may approach you and the
witness, | wll bring one to each of you.

THE COURT: Yes, please approach us, and I will go
off record at 8:04.

TALTY COURT REPORTERS, INC. 9568
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(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 8:05.
Exhi bit 414, also M G59, is before ne now and has
been distri buted.
M. English.
MR. ENGLI SH: Thank you, Your Honor.
STEVE STOUT,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON ( Cont ' d)
BY MR ENG.I SH:
Q So, M. Stout, we have discussed sone of these
i ssues, but now that we have the map in front of us, Wld
County is where the -- in the upper -- or northern east
central part of the state, is where this mlk production
has really grown, correct?
A. Quite a bit of it, yes.
Q Ckay. \Where else has it grown in Col orado, other
t han Wel d County?
A Fort Mbrgan. Excuse ne, Morgan County.
Q And that's imedi ately sort of to the south and
east of Weld, correct?
A Correct.
Q And where is the cheese plant? It's in the --
whi ch county is the cheese plant | ocated we have tal ked
about, the one that you have a full supply contract with?

A. There is two.

TALTY COURT REPORTERS, INC. 9569
taltys.com - 408.244.1900
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Q Ckay.
A. There is one in Mdrgan County and one in Wld
County.
Q Morgan County is a DFA plant, correct?
No, Leprino also has a --
Sorry. They are both Leprino plants.
Uh- huh.
Sorry, that's a

yes"

Yes.

o >» O >» O »

-- for the court reporter?

M5. TAYLOR:  Chip, can you pl ease speak up?
MR, ENGLI SH: Excuse ne?

THE COURT: A little nore mcrophone for the
questioner. Thank you.

MR, ENGLISH | think today is the first day I
will adjust to this particular |ocation.

Thank you, Ms. Tayl or.

THE COURT: So that last answer -- so there is a
plant in Wl d County and there is a plant in Mrgan
County?

THE WTNESS: Correct.

THE COURT: And woul d you describe the nature of
t hose plants?

THE WTNESS: One is a cheese plant; the other one
is a cheese and nonfat dry mlk plant.

There is also a small cheese plant as well in
Morgan County, in addition to Leprino.

111/

TALTY COURT REPORTERS, INC. 9570
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BY MR ENG.I SH:

Q And whose plant is that, the small plant?

A. It's a | ocal processor there in Denver.

Q So on page 10 of your testinony, you said, "The
growh of the mlk supply in Col orado has not changed due
to the change in needs of the beverage demand, but due to
t he change in demands of m |k needs for manufacturing.”

Correct?

A That is correct.

Q So if that's the case, why should Class | have to
pay nore for its mlk?

A. The nature of this hearing is regarding all mlKk
across the whole nation. |It's not specifically
identifying just for the circunstances w thin Col orado.

Q Has the demand for conventional mlk in Col orado
i ncreased since 20007

A. You say "conventional mlk," so that would be --

Q Not organic. Not organic mlKk

A. Understood. CObviously, yes, based on all of our
m | k sources, custoners -- you know, not sources, but
di spositions of our mlk, yes.

Q We're tal king about O ass |

Has the demand for Class | conventional mlk gone
up since 20007

A No.

Q So if the demand for conventional Class | mlk has
not gone up, and there is growh in the mlk supply, why,

t hen, does the fact that DFA has voluntarily nade a

TALTY COURT REPORTERS, INC. 9571
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rati onal econom c decision to enter into a business
agreenent with a cheese nmanufacturer require that Cdass |
prices increase fromthe nodel output by the anmpunt that
Nati onal M Ik proposes?

A As | stated earlier, and as others have stated in
Ed Gal |l agher's testinony, we're not asking -- we're
actually not asking for additional increase, we're asking
for sonmething | ess than what -- what the sane sl ope
situation that occurs currently. So we are seeking
sonet hi ng, yes, higher than the nodel, but sonething far
fromwhat is the current slope between varying cities.

Q How does sl ope define the actual need for C ass |

mlk in Col orado?

A. | guess you coul d pose that question to USDA
It's been around since -- for decades.
Q My question renmains, why is it necessary, in a

mar ket that has not grown in conventional needs for
Class I, when there's the kind of growh we have in Wld
County and Col orado, to increase the Class | -- proposed
Class | differential over the nodel, by $0.85 a

hundr edwei ght ?

A | guess | would ask you the question, why do we
need that growh in Florida, of the increase in the
Cass |?

Q | will repeat ny question. |'mnot on the wtness
st and.

What is the justification, in a static

conventional Class | market, for increasing -- proposing

TALTY COURT REPORTERS, INC. 9572
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increase the Class | differential by $0.85 a hundredwei ght
over the nodel results, given the growh of mlk
production in Col orado?

A. We are | ooking at the whole industry in regards to
Col orado, and | ooking at the situation in which, that if
t he nodel was enacted the way it is, that we would see a
potential, concerning, nost likely drop in production, as
dairy farmers woul d probably exit the state and/or exit
t he business, as their costs have increased significantly
in the last 20 years in relation to other neighboring
states. And they would choose to exit, and we would be in
a very ugly situation of being able to satisfy that
Class | mlk if we don't have enough m | K.

Q Do you actually have an anal ysis that shows that
m | k production would go down in Colorado if the proposed
Make All owances were adopted and the nodel C ass |
differentials as opposed to National MIk were adopted?

A. If all of -- we don't have a study, of course,
because there is so many paraneters of what m ght happen.
But as the analysis cane back from-- from Federal
Order 32's Market Adm nistrator's office, that if we did
have -- with this particular case of the nodel retained
for Colorado, that there would be roughly 40 to $0.50 drop
in the blend price, coupled with the Make Al |l owance,

t heref ore approaching al nost $1, that the word that we
have heard from our producers in the area has been that
they said what | just stated, that they m ght be having to

exit the business and/or go out of business.

TALTY COURT REPORTERS, INC. 9573
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Q Now, in questions -- | know you weren't here
yesterday, and | don't know if you were on travel and not
able to listen to the exam nation of M. GGllagher -- but

in the questions of M. Gallagher --

A Uh- huh.
Q -- he acknow edged that | eaving aside organic
mlk, the DFA provides -- try not to characterize it --

let me strike that. Let nme start over.

| f you | eave out the organic mlk in Col orado,
what percentage of the mlk supply in Colorado is DFA
menber m | k?
| don't have that nunber for you.

Is it very, very high, |ike 95%

> O >

Yes, approaching that.

Q Ckay. So leaving out the organic mlk, if DFA
were to believe that the Federal Order prices were too
low, and M. Gall agher said that they m ght depool the
mlk, if you depooled mlk for Class Il purposes and you
have 95% of the m |k, can't DFA protect itself by saying
to all the Cass | processors in the conventional narket
in Colorado, "You pay this price or you get no m|lk"?

A That woul d not be our stance. Absolutely not.

Q Goi ng back to our conversation at the very end of
Friday about organic m | k.

The proposed increase by National M1k of $0.85 a
hundr edwei ght in Weld County, Col orado, that effectively
i ncreases the pool obligation of an organic C ass |

handl er, correct?

TALTY COURT REPORTERS, INC. 9574
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A. You're referring to the nodel versus the proposal ?
Q |"'mreferring to the proposal of 85 -- the $0.85
i ncrease over the nodel. That $0.85 increase over the

nodel is going to tell a Class | processor, who is

organi c, "Congratul ations, your Cass | price just went

up,

correct?

A. | don't know the dealings of what Aurora -- how
their situation is.

Q Well, | think you acknow edged, or at | east other
W t nesses acknow edged, that organic ml|k pays a price
hi gher than the Federal Order price to their dairy
farners, correct?

A Correct.

Q Ckay. If they are already paying at a price
hi gher than the Federal Order, if you increase the C ass |
price by $0.85, you are basically saying that entire
di fference goes into the pool, correct?

A. That woul d be ny assunption w thout know ng what
Aurora's situation is.

Q And so for this, according to Exhibit 405, percent
change, third to the -- second to the last colum --

THE COURT: \What page?
MR, ENGLI SH: Exhi bit 405, Your Honor. It's only

one page.
THE COURT: Onh, oh, oh.
MR ENGLISH This is an exhibit fromlast Friday.
Does the w tness have a copy with hinf
THE W TNESS:  Yes.

TALTY COURT REPORTERS, INC. 9575
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MR. ENGISH: Do you have a copy, Your Honor?
THE COURT: | do. | just need to see where | put

You go ahead, M. English. I'mwth you.
BY MR ENGLI SH:
Q So if you look at Exhibit 405, and the colum
| abel ed "Percent Change Proposal 19 versus University of

W sconsi n Average," that percent change is 36% correct?

A. For that colum, yes.

Q G ven that conventional m |k cannot substitute for
organic mlk, Aurora is going to pay that extra 36%on its
volunme of mlk into the pool, correct?

A. Depends on their Class | utilization.

Q Depending on their Class | utilization, they pay
that noney to the pool, they are already payi ng nore noney
to their dairy farners, 100% of those dollars are going to
go to conventional mlk, correct?

A | can't answer that. | don't know their situation
with their pool draw and so on.

Q If we're going to consider the special
ci rcunstances of DFA's relationship wwth a cheese
manuf acturer with plants in Wl d and Mdrgan County for
i npacting the needs for Cass |, shouldn't USDA al so
consi der the special circunstances of an organic pl ant
t hat cannot receive conventional m|lk?

A |"m struggling with the difference between your
i solating Aurora and we have other Cass | processors that

woul d have the sane situation.

TALTY COURT REPORTERS, INC. 9576
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Q s there significant other organic mlk in C ass
processors in Col orado?

A. | didn't say organic, no.

Q So what do you nean when you say you are
"struggling"?

A. Because you are tal king about, as you know, the
USDA doesn't treat organic differently than conventional,
so, therefore, the conventional plants in the Denver
geogr aphy woul d have the sane situation as Aurora.

Q So let nme start by saying, when you say "USDA, "
you nean AMS Dairy Prograns doesn't treat conventi onal
different fromorganic, because, of course, there's a
different part of AMS that does treat organic different
from conventional, correct? The organic part, the
Nati onal Organic Progranf

A l"mnot totally famliar with the policies. You
are correct, AMNS.

Q The difference between a Cass | operation with
conventional mlk and an organic operation is that if a
conventional operation in Col orado needs additional mlk,
it can conme to DFA and say, "Hey, | need nore conventional
mlk," correct?

A Correct.

Q But an organic operation can't do that, can it?
It has to go get organic mlk, correct?

A. Correct. But it could satisfy additional needs by
doi ng conventi onal .

Q It can't -- it can't do that for its organic

TALTY COURT REPORTERS, INC. 9577
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needs, can it?

A No.

Q And it has to segregate -- you know, it would --
the entire operation would then have to be reorgani zed
because it has to segregate organic from conventi onal,
correct?

A That is correct.

Q And that woul d i npose costs on an organic
processor |like Aurora in order to do so, correct?

A Correct.

Q And are you aware that Aurora receives organic
m |k from outside Col orado?

A. | don't know any specifics about Aurora. | have
heard that, correct.

Q So when you provide an anal ysis of the needs for
mlk for dass I in Colorado, you do not include, assum ng
it is true, the fact that mlk at Aurora is received, for
i nstance, from Texas?

A. No. That was not part of our analysis.

Q Leavi ng aside Colorado, if USDA accepts Nationa
M| k Producers Federation proposed rationale for Col orado,
that is that there's this commtted supply to Cass Il
doesn't that mean that any cooperative in any other narket
can channel its supply to a manufacturing plant, then
create an artificial shortage of mlk for Class | and
argue the Cass | differentials should be raised because
of that decision?

A. | can't answer that. | -- you are posing a

TALTY COURT REPORTERS, INC. 9578
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guestion that -- that is a hypothetical and isn't reality.
Q Well, it's not a hypothetical that National MIk
Producers Federation is proposing increasing Wl d County
by $0.85 over the nodel because you say DFA has a
commtted supply relationship with the manufacturer, which
then increases, in your view, the need to increase the
Class | differential, correct?
That's not hypotheti cal .
THE COURT: WM. English, that's not fair. It may
be a factor. That is not this witness's expl anati on.
MR ENGLISH Well, Your Honor, | -- 1| take
exception to your telling nme | can't ask that question.
THE COURT: Exception not ed.
BY MR ENG.I SH:
Q So let's -- let's nowturn to nore specific
deci sions made in proposed testinony and sonme of your
conversations about other areas other than Col orado.
Wuld you agree with nme that Salt Lake City is a
significantly larger city than Twin Falls, |daho?
A. Yes, it is. Wll, "significant” is subjective.
But, yes, it's nuch |arger.
Q Wul d you agree with nme that the traffic in Twin
Falls, ldaho, is less than the traffic in Salt Lake G ty?
A Yes.
Q The nodel, if you |l ook at Row 2762 in Exhibit 405,
proposed a $2.15 differential for Salt Lake City, correct?
A. Repeat the nunber, |'msorry?
Q Row 2762 in -- on Exhibit 405 proposed a $2.15

TALTY COURT REPORTERS, INC. 9579
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Class | differential for Salt Lake Cty, correct?

A On the nodel, correct.

Q Okay. And Proposal 19 proposes $2.55, which is a
$0. 40 increase, correct?

THE COURT: $0.40 what?
MR. ENGLI SH:  $0. 40 per hundredwei ght increase.
BY MR ENGLI SH:

Q Correct?

A Correct.

Q And | apol ogi ze, you are going to have to have
Exhibit 301 in front of you.

THE COURT: No worries.
BY MR ENGLI SH:

Q So if you look at Row 561 -- I'msorry -- Row 560,
t he nodel would have set Twin Falls, I|daho, at $1.85,
correct?

A Correct. The average woul d be $1.85.

Q But your proposal in Columm Ois $2.55 for Twin
Falls, correct?

A That is correct.

Q So the nodel would have set Twin Falls $0.30 | ess
than Salt Lake, but your proposal is to set Salt Lake and
Twin Falls at the same |evel, correct?

A That is correct.

Q Does that spread nmake any -- that non-existent
spread in the proposal make any sense given the size of
the cities and the proximties to dairies?

A. As we | ooked at the situati on between |daho and
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Uah, the mlk is noving on a daily basis fromldaho to
Utah, and so we felt that there wasn't a need for a sl ope
differential, that the attraction to Utah being $2.55 was
sufficient, and so we kept themthe sane just based on the

way m | k novenent occurs.

Q But there is a slope today, isn't there?
A. Yes, there is.
Q So why doesn't the slope difference argunent

argued about Col orado east apply to the slope difference

bet ween | daho and Salt Lake?

A. W were -- again, we were |ooking at the way the
m |k noves currently in the situation now. | n Col orado,
the mlk -- the differentials we're seeking is a $0.10

di fference between Denver and G eeley, and then a $0. 10
difference from Geeley to Fort Mrgan, which, yes, is the
current slope differentials.

In Utah and | daho, based on the way things have
changed over the last 20 years, we just felt the slope
differential wasn't as necessary.

Q Even though you testified three m nutes ago that
m |k nmoves regularly fromldaho to Salt Lake?

A. Ri ght .

Q G ven the fact that neither location is federally
regul ated, what's the inportance of establishing, in Twin
Falls, ldaho, a Class | differential at $2.55?

A. The significance is, again, just the sl ope across
t he whol e regi on between the Pacific Northwest, through
Mont ana, to Col orado, to South and North Dakota. It was
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just to kind of keep the slopes in congruency with each
ot her .

Q And so | cone back to ny question. Wy, then, not
mai ntain the $0. 30 existing difference between Twin Falls
and Salt Lake and, instead, increase both of them so that
they are now at identical price at $2.55 per
hundr edwei ght ?

A Again, as Monty from NDA, as he tal ked about the
situation with Washington and Oregon, we felt in talking
with himthat the slope between that region and |daho
seened to nmake nore sense to be simlar to what Salt
Lake's is on the recomendati on.

Q So you indicate that the DFA nap regi on invoices
Class | plants in the unregul ated areas using the sane
| ocation differentials as adm nistrated by USDA, correct?

A That is correct.

Q Again, if it's not federally regulated, is that
the point, that you want USDA, in a non-federally
regul ated area, to help you establish your price?

A. No. \What we are seeking, as USDA since day one
has al ways had differentials across every county in the
continental United States, we're not deviating fromthat.
So it does affect them

Q Wel |, you al so propose changi ng the Las Vegas
differential for dark County $0.10 above the nodel
average of $2.90, correct?

A Correct.

Q And you said that you do that on the basis of
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popul ation growmh in that city, correct?
A Correct.
Q But doesn't the USDSS nodel take that popul ation
grow h into account?
A | honestly don't know the details of the nodel. |
assune so.
Q You then discuss the differentials in Iron County,

where DFA has a Class | plant, and Beaver County, U ah,
where | believe DFA has a cheese and condensed m | k pl ant,
correct?

A Correct.

Q And did you set the differentials for those
counties based on the relationship to the differential in
Las Vegas?

A No, it's based on the differential to -- north to
Salt Lake, but still that sanme relationship in relation
where we set the differential for Las Vegas.

Q And in that instance, the nodel result actually
was $2.55 for -- if you look at Row 2755 on Exhi bit 405,

t he nodel result was $2.55, correct?

A Correct.

Q And for the |ocations where DFA has plants, you
are not proposing increasing fromthe nodel, correct?
Zero increase, correct?

A Concerning Iron County?

Q Yes.
A Correct.
Q

2023

Going back to Salt Lake City. You said on page 19
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that "the result" -- "the nodel results do not nmake sense
to us, as they are lower than the University of Wsconsin
results for Iron and Beaver Counties."

Did you or anybody from National M Ik ask
Dr. N cholson or Dr. Stephenson what could have driven
t hose results?

A. | did not. I'mnot sure if Ed Gall agher did ask.
| don't know.

Q Do you have any specific reasons for concl uding
those results do not nmake sense if you haven't actually
studied the results of the nodel?

A. Agai n, as we have -- nunerous have given testinony
concerning the nodel. It definitely was the starting
point. And then as even Dr. N cholson has testified, that
it's not an all-in nodel, and so we | ook at regional
differences. So that's, obviously, yes, the starting
point. In sone cases, the nodel felt to be right on, and
in other cases it seenmed to need to be tweaked.

Q So why does National M1k have a desire for flat
pricing in Uah and up into Twwn Falls, |daho?

A Again, as stated, we feel, based on the way the
mlk noves, that -- that there wasn't a justification for
the $0.30 differential anynore.

Q You al so say, in that the sane section, that you
"rely upon the cost of transporting mlk from Salt Lake to
Denver as a reason for the increase in the difference
bet ween prices," correct?

A Correct.
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Q Is mlk typically produced in Salt Lake shipped to
Denver ?
A No, it is not.
Q Way, then, that -- is that a rel evant
justification for setting prices between U ah and
Col or ado?
A | f Col orado was short of mlk and it cane from
Ut ah, then obviously it would have to be freighted there.
Very expensive freight.
Q Turning to the issue of G ade A versus Grade B
m | k.
Are you aware of any cheese nmanufacturers in
Col orado that accept Grade B m | k?
A No, |' m not.
Q Does DFA have Grade B nenbers in Col orado?
A W do not .
Q Just give nme one nonent, Your Honor.
MR. ENGLISH: M. Stout, thank you for your tine.
That concl udes ny cross-examn nati on.
THE COURT: Thank you, M. English.
MR ENGLISH And I will nove the adm ssion of
Exhi bit 405 at an appropriate tine.
THE COURT: Understood, 405 and 414.
| invite the next cross-exam nation.
M. English, are those your exhibits?
MR, ENGLI SH:  Thank you, Your Honor. It is.
THE COURT: You're wel cone.
/1
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CROSS- EXAM NATI ON

BY MR M LTNER:

Q Good norning, M. Stout.

A Good nor ni ng.

Q My nane is Ryan MIltner. | represent Select Mk
Producers.

| think you can -- you can thank M. Gllagher for

t aki ng away several of the questions that | m ght
ot herwi se have asked as he intervened yesterday for you.

A Thank you, M. @all agher.

Q If I could summari ze your -- your testinony. It
seens to ne that there are three -- three issues with the
nodel results in the western region that -- that were of

concern, and I want to tell you what | think those are,
and let me knowif you -- if you agree with ne.

The first is that in sonme instances, the increase
in the nodel results over what we currently have was
insufficient for certain counties; is that correct?

A That is correct.

Q And that adding to that the relationship between
t he base zone in Kansas City and the counties in Col orado
was askew, is that correct?

A. Based on the nodel, yes.

Q And then thirdly, that those two issues, coupled
with the Iikely change in Make Al l owances, woul d have an
unacceptably detrinmental inpact to your nenbers in
Col or ado?

A. To all dairy farmers in Col orado, correct.
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Q Ckay. Now, if | look at the changes fromthe
nodel that were nade with respect to Colorado, I'm
wondering if, in reviewng the counties outside of the
Central Order, if you did that, you found any ot her
I nstances where there was a rel ationshi p between the base
zone and further out counties that needed to be rectified?

A. | did not do any anal ysis outside of my geography.

Q Did you | ook at any of the border areas between

your geography and ot her areas?

A. We did | ook at, yes, neighboring states. Yes.

Q So did you | ook at New Mexi co?

A No.

Q That woul d border Col orado, correct?

A |"msorry. Excuse nme?

Q Mexi co does border Col orado, correct?

A That's correct.

Q So whi ch nei ghboring states did you | ook at?

A. Kansas, Nebraska, South Dakota, North Dakota, and
t hen our geography, of course, as well, with Wom ng and
Mont ana.

Q That covers a |ot of the border states, but you
did not | ook at New Mexi co.
Any particular reason you did not | ook at New
Mexi co?
A. O hers in the Sout hwest region were | ooking at
that, so --
Q Who in the Sout hwest region would have been

| ooking at that?
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A. John Kang for DFA and others fromthe industry.
Q You nentioned "others."
Who woul d t hose be?

A. Jeff Sinms. | don't know all of them but --

Q "' m | ooking at page 8 of your witten statenent,
Exhi bit 403, and you testified, "It seens that the
underlying basis of the University of Wsconsin nodel as
devel oped in 2000, and refreshed in 2021, is that if there
is nore than an adequate supply of local mlk to neet the
needs of the Cass | market, then that transcribes that
the location differential would not have pressure to be
i ncreased. "

Wuldn't -- wouldn't the existence of a nore than
adequate local mlk supply be an inportant factor in

deci di ng how what | evel of differential should be?

A Yes. Definitely one of the factors, yes.
Absol ut el y.
Q And yet it seens that a | ot of your efforts in

changi ng the nodel differential ignores that inportant
factor, isn't it?

A |"mnot stressing to ignore it. |'mstressing
that there's other factors that play into this. Meaning
that if that growmh that occurred in Col orado was
pur posefully and strategically grown to satisfy the needs
of a manufacturing, then that wasn't taken into account in
ternms of the nodel.

Q And yet, the nodel and the differentials are neant

to establish a m ninmumregul ated price, correct?
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A. Can you restate that, please?

Q The purpose of the differentials is to help
establish a m ninmumregul ated price, correct?

A Correct.

Q And so DFA, or any other cooperative, any other

2023

seller of mlk, can negotiate over-order prem uns over the

m ni muns, correct?
A Yes.
Q And so the mlk that you say is strategically

grown, which | hope nost co-ops and farners are trying to

strategically locate their operations, if that's

strategically placed, there's no guarantee that that mlk

will remain associated with its current plant into the
future, is there?

A That is correct, there's no guarantee.

Q And so if you are asking to increase a

differential based on a current business relationship,

woul d that not skew a regulated mnimumprice if the sales

transacti on changes into the future?

A. You said there's no guarantee, and that is true.
But there's a contractual conmmtnent that DFA has to
satisfy the needs of the manufacturing entity.

Q Wel |, that contract presunably has a term nation
date, does it not?

A. Al'l contracts do.

Q We have contracts that are breached or sinply
nodified all the tinme, don't we?

A Yes.
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Q | mean, doesn't it cone down to a question of
whet her busi nesses shoul d respond to regul ati on or whet her
busi ness rel ati onshi ps should dictate what regul ati ons
| ook Iike? That's really one of the questions we're
westling wwth, isn't it?

A | don't know. That's a very generalist question
that is difficult to answer.

Q | nmean, you are asking for regulations to be
witten to be tailored to DFA's busi ness rel ati onshi ps,
aren't you?

A. We're asking for consideration for an increase
fromwhat the nodel is stating because of the situation
that we have in Col orado that could exist -- anywhere el se
in the United States, the sanme thing could happen.

Q And to be clear, the situation in Colorado is a
contract that DFA entered into with a busi ness partner
that is obviously very inportant to DFA, correct?

A That's correct.

Q Every cooperative in the country has contracts to
supply mlk that are equally inportant to their nenbers,
correct?

A That is correct.

MR. MLTNER  Thank you. That's all | have.

THE COURT: Who next has cross-exam nation for
this witness before | invite questions fromthe
Agricul tural Mrketing Service?

| see no one. Agricultural Mrketing Service,

your questions, please.
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M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q Thanks for returning today.

A. You betcha. Anything for you, Erin.

Q Believe it or not, I"'mnot really going to talk
about Col orado. | think we have beat that dead horse wth
every question imaginable, so | wuld like to talk about a
few ot her things.

You were talking with M. English on the fl at
differential you all have proposed between Twin Falls and
Sout h Dakota. ©One of the things you said was, that
decision to -- to offer that proposal versus what the
nodel says is because things have changed a ot in the
| ast 20 years.

And ny first hearing was the Western Order hearing
in 2004, so | do renenber a bit about what happened, what
was goi ng on back 20 years ago.

So I was wondering if you could illumnate for the
record why you think things are different than what it was
i ke back then?

A. Ckay. To a large part, the production in the
state of Utah has continued to relatively decline. For
the nost part, Northern U ah has seen a | ot of urban
encroachnment. So in the Cache Valley area where we've had

upwar ds of a hundred-pl us producers has now dw ndl ed down
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to less than half of that. No, there's not a lot of mlk

there, but there is sone, so that's been a very --

Q What county is that in as | look at this map?

A Cache.

Q Ckay.

A So north -- northeastern.

Q Ckay.

A. So CGossner has a plant up there and --

Q Ckay.

A. -- Schreiber's has a plant, cheese plant, in that

ar ea.

So a |lot of that production that used to be
satisfying that Smthfield plant for DFA/ Schrei ber's over
the years, over the |last 20 years, has conme -- they're --
| ocally, they're in that geography, that county, that --
well, in upwards of -- it's called Cache Valley, which is
a vall ey that heads up and touches into Southeastern |daho
as well. But as that production has declined, a |ot of
that mlk is now comng fromclear up into |daho, north of
even from Bl ackf oot and |daho Falls.

Sout h, we have had a | ot of production that has
continued to nove farther away fromthe market and/or gone
out of business.

And so Utah is in a very particular -- peculiar
situation in which they do -- we are expending a | ot of
freight cost to get the mlk to the Salt Lake Valley. And
what has changed is a lot of that mlk to neet the needs

of Salt Lake is also comng from Magic Vall ey, from
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Treasure Valley -- excuse ne -- fromTwn Falls area,
whi ch is Cache County and --
Q Ckay. And so that mlk is noving daily you

said --
A Yes.
Q -- to satisfy that demand?
A Yes.

Q But despite that, in the freight cost you just
nmenti oned, you don't think there needs to be -- that
doesn't need to be accounted for in the slope that is
of fered?

A. Well, honestly, Erin, we'd probably |like Salt Lake
to be higher than the $2.55, but we just felt that that
was a confortable area to not be nmuch higher than the
geography around it, so -- and between Salt Lake to -- to
| daho, to the Pacific Northwest, we just felt that region
had to be -- that |daho needed to be sonmewhere in that
$2.55 range. And we honestly woul d have | oved Salt Lake
to be higher than $2.55.

Q What's the di stance between Twin Falls and Salt

Lake, approxi mately?

A It's about 250 --

Q Ckay.

A. -- mles. 200 mles, maybe.

Q | wanted to talk a little bit, nmoving up into

| daho, the $2.20 zone. And that's the base differenti al
that's been di scussed.

Were you involved in the discussions about how the
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$2.20 was proposed?

Because if | renmenber weeks back now, other
National MIlk w tnesses said, you know, that was the area
in the Wst that said we needed $2.20 to be able to get
mlk there.

So | wanted to just -- you know, we're down to a
few National MIk witnesses left -- get a little nore
information on the record of why that $2.20 as a base is

appropri ate.

A. And you are tal king about the counties up in the
t hunb - -
Q Yeah.

A -- com ng down?

Q Uh- huh.

A So in other words, touching on to Washi ngton.

Q Exactly.

A. There's really absolutely no m |k production up
there, nor is there any plants.

THE COURT: \Where? Just so |'mclear.

THE WTNESS: In the counties that she's referring
to.

THE COURT: But | would Iike you to say what
counties you are tal king about.

THE W TNESS: Onh.

M5. TAYLOR It would be in the thunmb -- well, the
thumb is $2.55. But kind of the west side of |daho, the
m ddl e counti es al ong the border.

THE W TNESS: Yeah
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M5. TAYLOR Right.
THE COURT: Thank you bot h.
THE W TNESS: Sorry.

BY M5, TAYLOR

Q Uh- huh.
A So, yes, we just felt where that was | ocated there
wasn't -- yes, it certainly could have been $2.55 as well.

But kind of the sane rationale in sone of the counties in
Montana as well that we didn't raise themas high for the
sane reason, there is no production, no mlk -- no plants
nor mlk production in those counti es.

Q Montana is alnost all $2.55; am| correct? $2.507?
| can't see anything with the |ighting here today.

A Yes.

Q $2.55; is that correct?

A $2.55, correct.

Q So --

A. | was referring to just -- there's two or three
counties | think that are not at $2.55 in Mntana.

Q Ckay. Well, | had other questions, too, on
Mont ana.

You tal ked about -- you nentioned, maybe | ast
week, that there's a state order in Mntana.
Can you describe generally how you understand that

to work, if you know?

A Ckay. Right. There's -- there's three plants,
one owned by Darigold and two owned by us: Meadow Gol d

plant in Geat Falls and then Billings, and theirs is in
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Bozeman, so it's kind of a triangle. And that's a pocket
where the mlk is actually produced. Sonme m |k actually

is produced all the way close to the border in the north,

i n Canada.

But the state order basically accounts for

t he

m |l k produced within the state. They have a quota program

that is designed to kind of help establish and nmake sure

that the production stays within bal ance of what the

pl ants can sell.

Darigold' s mlk oftentines is | eaving out of state

going into Col orado, Utah, and |daho, in packaged form

sorry, to Costcos.

In the two plants that we own, alnost is --

excl usively being -- packaged products is being sold

wthin the state of Mnt ana.

So the order basically announces a quota price and

t hen an excess price, which if they are over their quota,

then it's $1.50 | ess than what the quota price is.

Q Do they use Federal Order price as a benchmark in

t hat progranf?

A They do. Cass | is equal to Cass |I. They only
have three classes: CCass |, Cass Il, and dass II1I.
Class | is unique -- or excuse nme -- consistent with
Federal Order, but Class Il and IIl is where they change

up their manufacturing.

So

Q kay. So again, the base zone, the $2.20 area for

| daho, that's basically -- there's not a lot of mlk

there. |I'mjust trying to square that with what we have
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heard previously where sone area out in the Wst needed
$2.20 to get milk noving, but you are saying that's not
necessarily relevant to |daho?
A Uh-huh. That's correct.
Q That would be nore relevant to, | guess --
A O her areas.
Q -- it abuts Washi ngton and Oregon areas of $2.207?

| don't have the whole map in front of ne.

M5. TAYLOR: | think that's it from AMS. Thank
you.

THE W TNESS: Thank you.

THE COURT: Are there any questions pronpted by
the Agricultural Marketing Service questions and answers?
| see none. | would nowinvite redirect.

REDI RECT EXAM NATI ON
BY MS. HANCOCK
Q Good norning, M. Stout.

Ni col e Hancock with National MIK.

|'d first like to just thank you for making the
trip back out here again for this. | appreciate that and
all the tinme you gave us |last week. Just a couple of
guesti ons.

You were asked sone questions about whet her

demands for dass | mlk has increased in Col orado or not.

| want to shift that a little bit and say,
regardl ess of whether the demand has increased or not,
have the costs to dairy farnmers who are suppl ying that

Class | mlk, have those increased?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

9597


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Yes. They absol utely have.

Q And that would include -- we have tal ked about
itenms like feed. |Is that an exanple of sone of the costs
that are increased, and maybe even di sproportionally
i ncreasing, in Colorado as conpared to sonme of the
surroundi ng areas?

A. That is correct, yes.

Q You -- on Friday when you were on the stand, you
wer e asked a question about whether you could just short
manuf acturing mlk that was provided from-- whether you
could short manufacturing mlKk.

Do you renenber that |ine of questions?

A. Yes. And | apologize. | was thinking the
guestion that was asked, when | thought he referenced our
manufacturing, | interpreted that, that that was our own
DFA Fort Morgan plant. And absolutely, yes, we would take
mlk away fromthat.

But when it comes to the other manufacturing, not
just Leprino, any other manufacturing client that we have
a contract with, we would not be able to short them They
woul d have to be -- we would have to deliver the mlKk.

Q And when you answered thinking that you were
referring to being able to short your own DFA pl ant,
that's part of the balancing that you do as a cooperative;
is that right?

A That's right.

Q And there's a cost associated with that as well?

A. Absol ut el y.
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Q

testi nony regardi ng the recomrendations for a differenti al

proposed by Nati onal

And you had sone ot her questions where your

in part on sonme of the commercial or contractual

rel ati onships in the area.

i nto whe

t her

MIk in the Col orado area was based

Those questions then evol ved

DFA i s making a reconmendati on regarding --

regarding the price differentials in Col orado just based

on the Leprino contract. | just want to be cl ear about

this.

Is the differentials that are recomended i n

Col orado and in those aligning areas, is that based

solely on a commercial relationship that DFA has wt

Lepri no?
A
Q
A

Q

Absol

utely not. No.

And - -

No, there's lots of factors.

Yeah.

h

And those are the factors that you have

di scussed on Friday and then again in today --

A
Q

Yes.

-- for the itens.

And you listened to M. @Gallagher's testinony

yest erday?

A. As much as | could when | was flying.

Q Ckay. And the itens that he tal ked about as
justifications as well, those are all the reasons why
devi ations fromthe nodel were proposed by National MIKk;
is that fair?

A That is correct. Yes.
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MS. HANCOCK: Your Honor, at this time we woul d
nove for the adm ssion of Exhibits 403 and 404.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 403, also marked
NVPF- 537

There is none. Exhibit 403 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 403 was received

into evidence.)

THE COURT: Is there any objection to the

adm ssion into evidence of Exhibit Nunber 404, al so known

as NWPF- 53A?
MS. McMURTRAY: Yes, Your Honor. Mchelle

2023

McMurtray, O fice of the General Counsel, on behalf of the

Agricul tural Marketing Service.

We do object to Exhibit 404, just because
M. Stout is not privy to the information. He -- he
didn't collect the infornmation in the docunent, and
t here's nobody to cross-exam ne on this docunent.

We do know that M. Stout's testinony relied on
this, and we are fine wwth the testinony that cane in.
But we think that admtting the docunent for the reasons
previously stated is not appropriate.

THE COURT: Ms. Hancock, your response?

M5. HANCOCK: Yes, Your Honor. VWile I amvery
synpathetic to the objection that was rai sed, and under
any kind of normal evidentiary standards in a civil

proceeding | would say that that's an accurate
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characterization of what woul d delineate adm ssi bl e versus
i nadm ssi bl e evidence. But it's not the standard that we
have for purposes of this hearing.

In this hearing, this is the source of the
information that -- that he used in order to support his
testinony that he tal ks about, and throughout the course
of this hearing we have been admtting the source data
docunments for the weight that they should be given.

Now, certainly anybody coul d put evidence in that
suggests this information is inaccurate, but because this
was the basis underlying his testinony, throughout the
course of this hearing we have done that, and it would be
a departure to not allow Exhibit 404 into evidence where
we have, throughout the course of the 40-sone days
al ready, been allow ng that evidence into the record.

THE COURT: Anything further from Agricultura
Mar ket i ng Service or counsel ?

M5. MMURTRAY: | think -- | certainly understand
Ms. Hancock's position. | think that we woul d just
continue to object just because there is nobody that we
can ask about the contents or the nmethodol ogy used in this
docunent .

THE COURT: Thank you.

|"mgoing to treat this very simlarly to other
cautions, and that is, to recognize that the author of
this docunent is not here to be cross-exam ned.

But | agree with Ms. Hancock that the proper way

for M. Stout to show where he got his information is to
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give us a copy of the docunent it canme from

And so | believe it should be in the record. And
| do accept into evidence, over that objection, and
wth -- and m ndful of the caution that was advi sed,

Exhi bit 404, al so known as NWVPF-53A.

(Thereafter, Exhibit Nunmber 404 was received

i nto evidence.)

THE COURT: And, M. English, you have exhibits?

MR ENGLISH: | do, Your Honor. And when |
departed, | forgot 414, and you rem nded ne.

So | have Exhibit 405 from |l ast Friday and
Exhibit 414 fromtoday.

And | expect |I'lIl hear from Ms. Hancock about 405,
but it's simlar to the other exhibits which you have
admtted with -- there will be a witness who will very
briefly at some point just say, "I did author these."

THE COURT: | was hoping that would be brief when
we get to that. But |I'mglad that sonmebody in your team
is keeping track of which ones you will say that about.

Exhibit 405, is there any objection to ny
admtting into evidence Exhibit 405, other than the
caution that M. English has referenced? It's also marked
M G 60.

There is no additional objection. Exhibit 405 is
admtted into evidence.

(Thereafter, Exhibit Nunmber 405 was received

i nto evidence.)

THE COURT: |Is there any objection to the
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adm ssion into evidence of Exhibit 414, also MG

Exhi bi t

597

There is none other than ny concern that the

nmount ai ns are not depicted, and therefore, | admt into
evi dence Exhibit 414.

(Thereafter, Exhibit Nunmber 414 was received
i nto evidence.)

THE COURT: M. Stout, we all thank you.

THE WTNESS: Thank you, Your Honor

THE COURT: You nmy step down.

Now, I'd like to take a five-mnute stretch break,

but before we do, | want to confirmwith Ms. Hancock who

w |l be

stretch

t he next w tness.

WII it be M. Gllagher?

M5. HANCOCK:  Yes.

THE COURT: Yes. So let's take a five-m nute
br eak.

Pl ease be back ready to go at 9:15.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 9:17. Pl ease state and

spel | your nane.

THE WTNESS: M/ nane is Edward Gal | agher

E-DWA-RD GAL-L-AGHER

THE COURT: You remain sworn.
THE WTNESS: Thank you.
THE COURT: And, M. MIltner, please identify

yoursel f, and you may proceed.
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MR. MLTNER  Thank you, Your Honor.

My nane is Ryan MItner, and | represent Sel ect
M | k Producers.

EDWARD GALLAGHER,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON ( Cont' d)

BY MR M LTNER:

Q So, M. @Gll agher --

A Good norning, M. MItner. How are you today?

Q I"'mwell. How are you?

A. Fine. Thank you.

Q So the risk of being on the stand overnight is
that it sonetines gives the attorney the opportunity to
come up with a bunch nore questions, but other tinmes it
allows themto refine their stuff and call out a bunch of
stuff. And fortunately, for both of us, it's the latter.

You testified, | think it was -- | think it was in
response to a question, about option strategies for
G ass | handl ers.

Do you recall that statenent that you nade?

A Yes. | recall testifying about that.

Q And you described the use specifically of options
as a potential risk managenent tool for Cass | handl ers.
And ny question is hopefully one of clarification.

If there were a Class | handler that wanted to
hedge their mlk price risk, and they wanted to use

options to do so, if we had a higher-of Cass | nover,
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they would be required to buy twi ce as nmany options as

they would if we used a nover that was an equal wei ght of

Class Ill and Cass IV, is that correct?

A. Yes, that's correct.

Q You also -- and | think this was in response to
sone questioning -- you referred to |livestock feed and the

increases in livestock feed as a part of a justification
for increasing the Class | differentials, correct?

A That's correct.

Q And | believe your response was specific to DFA s
exhibit to the Western region that it was specific to?

A. | was, as | recall, responding to
Cross-exam nati on questions about our proposed changes in
t he state of Col orado.

Q So you were speaking specifically to feed costs in
Col or ado?

A. At that tine, yes.

Q Ckay. Did you or the group you have worked with
to develop the Class | differentials |ook at the feed
costs in other regions of the country outside of Col orado?

A We have. So referring back to when | testified on
Make Al l owances, | referenced information that would have
been submtted by the Frazer, LLP, accounting firm and
Ni et zke Faupel from your area, that tal ked about costs of
production and costs of feed. And | also -- we entered
into as exhibits, and | testified about, USDA data on cost
of production and prices of feed.

Q When you refer to N etzke Faupel being in ny area,
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that's -- for the purpose of the record, that's the
Order 33, the Mchigan/Onhio area, correct?
A Yes.

Q And Frazer has clients across the country, but
nore in the Western part of the U S., correct?

A That's ny under st andi ng.

Q Now, in previous hearings on formulas there was
litigation afterward, and Sel ect was part of that. And
one of the issues we raised was whet her USDA adequately
considered the costs of feed in establishing the fornul as
and Make Al |l owances specifically.

So that information's been put into the record.
You have referenced it with respect now to the C ass |
differentials.

How woul d you propose USDA take that data into
consi deration when it makes its findings here?

A. So the Agricultural Mrketing Agreenent Act
specifically states that the Secretary mnmust consider -- |
don't know if | have this quoted exactly, but everybody
knows what |'mreferencing, at USDA anyways -- the costs
of livestock feed and --

THE COURT: The cost of what?

THE WTNESS: |'msorry, livestock feed. And that
the pricing emanating fromthe Federal Orders have to be
hi gh enough to assure an adequate supply of fluid mlk.

And so it -- it's -- as we -- as they put together
each piece of these five topics that we have been hearing

in their recommendati on and eventual final decisions, they

TALTY COURT REPORTERS, INC. 9606
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

have to sort of put all the pieces together in a way that
neets the requirenents of the Act.

And so as we think about Class | differentials,
t hat becones part of the determnation, is there a mlk
price being paid to dairy farners under the Federal Orders
to assure an adequate supply of mlk?

So there -- it's connected in that way, in ny
opi ni on.
BY MVR. M LTNER

Q Was the cost of feed and the increases in cost of
feed considered when the National M|k commttees | ooked
at the nodel differentials and any adjustnents to that for
t he Sout hwest order?

A. | don't know the answer to that. | -- 1 -- 1 did
not participate in discussions on devel oping the price
surface in the Southwest, that | recall hearing
conversations about |ivestock feed prices, but | did not
participate in very many neetings for the determ nation of
the price surface for that region.

Q And were |livestock feed prices specifically part
of the considerations when the differentials for Wld
County, Col orado, and other points in Col orado were
establ i shed for Proposal 197

A Yes.

Q At the bottom of page 4 of your testinony there's
a phrase, and it's been used in several w tnesses'
statenents. |1'd |like to understand what you intend when

you use this phrase, and the phrase is "blend price
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equity.”
A. Could you help nme find where --
Q Yeah, it's at the very bottom of page 4.

THE COURT: We're in Exhibit 4077

MR MLTNER  Yes, Your Honor.

And the sentence as it's --

THE WTNESS: Oh, | see it. Yes, the | ast
sentence on that page?

BY MVR. M LTNER

Q Yeah. And for context, and for the record, it
reads, "For Col orado, the divergence fromthe nodel's
result is nodest and is needed to maintain blend price
equity relative to current Col orado PPD and bl end price
| evel s. ™"

A So specifically what | nean with blend price
equity in that sentence, in this statenent, is an
equi tabl e value of a blend price, current, conpared to
what it's estimated to be with our proposed price surface,
only taking into account the changes from our proposed
price surface and no ot her proposals that are bei ng heard
at this hearing.

So equitable -- equitable neaning if the current
blend price -- let nme back up -- the current PPD. Let ne
back up into the current PPD, because, obviously, mybe --
maybe that woul d have been a better statenent than bl end
price, current PPD

|f the current PPDis $1 right now, that after we

overlay our new price surface at the -- the PPDin -- in
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the areas in Colorado should be at |east $1. That would

be the equity part |'m speaking to.

Q You nade a statenment in response to
cross-examnation that the mlk in Wl d County, Colorado,
IS not fungible.

And | wonder if you could expand on that and
explain why that, | assune conventional mlk, in Wld
County is not fungible?

A. As | have explained in, | think, a nunber of tines

yesterday relative to cross-exam nation, and M. Stout has

covered as well, that we have contractual arrangenents

with our -- our valued custoner Leprino Foods, who has a

cheese plant in Geeley, Colorado. And a lot of that mlk

going to that plant would be produced in Wl d County, is

nmy under standi ng, but regardless it is all of Col orado.

And so the contractual arrangenents require us to

supply the plant. And so we don't get to choose if there

is a demand spi ke at anot her plant anywhere, that we don't

get to choose to take the mlk out of Leprino to satisfy

t hat demand.

Q So you al so offered sone testinony that attenpted

to quantify how much mlk in the U S systemis truly
surplus or reserve, correct?

A | did.

Q And | think the nunber --

A Thank you for listening. | appreciate that.

Q So | think the nunber you had provided was 2.5%

Did | recall that correctly?
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A Let nme double check that. Gve nme a nonent.
| believe that's correct. | can --
(Court Reporter clarification.)
THE WTNESS: Oh, I'msorry. Howis that?

Ckay. | can't find ny note, but | believe it was
2.5%
BY MR M LTNER
Q Okay. Well, let's assune it was. And if it's
sonmewhat different, | don't think it's particularly

material to --

A. Ckay.

Q -- the questions | want to ask

A. Ckay.

Q Presumabl y every cooperative has contracts to

supply custoners, right?

A Most |ikely, yeah. Yes.

Q And as part of your fiduciary obligations to your
owners, to your nenbers, the co-op would strive to achieve
t he highest return possible for the sales of the nenbers’
mlk, correct?

A So | can't speak to how other cooperatives market
their mlk. Cbviously DFAis going to do that for our own
far mer - owners.

Q Ckay. And Sel ect would do the sane.

So --
A | s that your testinony?
Q "' mnot testifying.
A. Just asking. It sounds |ike you are.
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Q Well, so in order to achieve that highest
return -- or wouldn't one of DFA' s goals be to provide
mlk to plants fromthe cl osest source and mnim ze
transportati on costs?

A. That woul d be how we woul d generally operate our
busi ness, yes.

Q So the Leprino plant in Weld County, is it -- you
have an agreenent to provide mlk to that plant, and your
goal is to get the closest mlk to that plant for its
supply, right?

A That's correct.

Q I f you didn't have enough mlk close in to the
plant, you could deliver mlk froma farmthat was nore
distant, but it mght cone at a higher cost, correct?

A. It would cone at a hi gher cost.

Q And simlarly, the mlk that's produced in Wld
County, even though its closest plant would be the Leprino
plant, there's nothing that would prevent that mlk from
being delivered to a further away Class | plant, but you
woul d incur additional cost, correct?

A Coul d you repeat that question?

Q Sur e.

MIk in Wld County which would normal |y be
delivered to Leprino as an optinmal delivery point would
still be an acceptable delivery to a Cass | plant further

out, correct?

A. If that mlk was available to ship to another
pl ant, that would be an acceptable -- that -- that --
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t hose woul d be acceptable | oads of mlk to deliver
el sewher e.

Q So when you say that the mlk in Wld County is
not fungible, that's not entirely accurate in that the
mlk itself is -- can be delivered to any plant and neet

the needs of these plants for its manufacturing purpose,

correct?
A. | "' m not sure about that.
Q Wy ?
A |"mnot -- now you are isolating our National MIKk

mar keti ng system down to one county, and so your question
isn't realistic.

Q Well, you have testified that that mlk is not
fungible, and nmy -- ny questionis, is it truly not
fungible or is it nerely economcally inconvenient to nove
that m |k el sewhere?

A. |"mgoing to stick with it's not fungi bl e.

Q How do you define "fungible"?

A. It's available, we need to neet the supply of
Leprino and that plant. The demand for that plant exceeds
nore than half the m |k produced in Col orado, and so that
Col orado m | k supply goes to that plant. W have got a --
we have got a National M|k marketing network, and it
has -- other plants may need m |k, we would have to
ook -- we'd -- we -- we'd |look through our entire mlk
mar keting network to see if we had m |k avail abl e.

Q How is that situation different fromthe situation

Land O Lakes woul d have for its custoners?
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A | don't know. | don't work for Land O Lakes. |
don't know their m |k marketing situation.

Q You believe that DFA's considerations in
optimzing mlk deliveries to its plants is unique anong
all co-ops?

A. Yeah, because we have got a National MIKk
mar keting system W're the |argest Cass | processor,
we' ve got challenges that are different than any ot her
cooperative anywhere on the face of the earth.

Q So it's because you are the largest co-op in the

US., wth the largest manufacturing network in the U S.,

and you are the largest bottler in the U S., and that
makes you uniquely -- that puts you in a unique position

to optimze mlk deliveries?

A. It -- it -- | didn't say that. | said it creates

2023

SO

chal l enges that are different than any other m | k marketer

anywhere in the world.
Q And as a result, the regulations should be
tailored to recognize that unique situation?
A. We're not asking for that.
MR. M LTNER  Thank you.
THE COURT: O her cross-exam nation of
M. Gl l agher?
| see no one. | invite questions fromthe
Agricul tural Marketing Service.
M5. TAYLOR:  Good norni ng.
THE WTNESS: Good norning, Erin. How are you
t oday?
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M5. TAYLOR: |'mgood. And honestly, | don't have
any questions to ask.

THE WTNESS: Well, thank you

M5. TAYLOR | don't know -- yeah. W tried
really hard, but | think through all your
cross-exam nation, that's covered all ny questions. And
so Il'mnot trying to drag this out any longer in total of
t he heari ng.

So AMS has no questi ons.

THE WTNESS: Thank you

THE COURT: That works out | ovely.

Redi rect.

M5. HANCOCK: Every day brings new opportunities.

REDI RECT EXAM NATI ON

BY M5. HANCOCK:

Q M. Gall agher, you had sone questions on your
cross-exam nation, and others have as well, and they were
posed as, if the nodel posed a result for Cass |
differentials, why did you disagree with it?

Do you understand that the nodel proposes any
Class | differentials?

A Yeah, the nodel doesn't propose anything. It
provi des a set of output to use as the basis to develop a
pricing surface.

Q So -- and that's based on what Dr. Ni chol son said;
is that right?

A That is correct.

Q And Dr. Stephenson as wel | ?

TALTY COURT REPORTERS, INC. 9614
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A That is correct.

Q In Col orado, did DFA build a big cheese plant?
A It did not.

Q Who built the big cheese plant?

A. Qur val ued custoner, Leprino Foods.

Q And DFA responded to the needs of that plant in

order to service it?

A Ve did.

Q And how did you respond to Leprino building that
pl ant ?

A. We worked with our existing farnmer-owners in

Col orado to work with themto grow their m |k production,
and we had interactions with dairy farners outside of the
state and encouraged sone of those dairy farners to nove
or build an operation within the state of Colorado to help
supply the Leprino plant.

Q And you were posed some questions yesterday about,
wel |, you could just term nate that contract, right?

Do you renenber that?
A. | do renenber that mal arky.
Q And you didn't want to answer that question
"' mwondering if you can give ne sone insights as
to why you think it's nmal arky?

A. We have got a strong long-termrelationship for
that -- that business. Leprino Foods, the demand for the
wonder ful product that they produce, is growing to the
point that they are in the process of constructing a new

cheese plant in Lubbock, Texas. And so they -- they --
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that plant in Geeley is going to be operating for a | ong,
l ong tinme.

Q And is it your understanding that the Federa
Order is designed to do anything to interfere wwth growth
and devel opnent of new plants that woul d service the
G ass | markets?

A. No. It has -- it has no bearing on the business
decisions to build plants or...

Q You al so, yesterday, tal ked about alignnment when
you were | ooking at the nodel.

"' mwondering if you could tal k about where those
al i gnnents occurred, especially as it pertains to those
regional l|ines between different geographical areas?

A Yeah. (Going back to the testinony and the
Cross-exam nation on that topic fromyesterday, the
regional conmttees started wwth sort of a sense of
alignment with the anchor cities, and then went into the
regi onal groups to develop the rest of the price surface,
and then cane back together to specifically nake sure
t hose regi onal boundaries were aligned in an appropriate
way.

And so there was neetings within -- with -- with
bet ween t he groups, and then with everybody together, to
assure that there would be an appropriate alignnent
wher ever those boundaries cane together.

Q And there are instances where price differentials
that are proposed by National M|k are higher in areas

where DFA has plants, and also |lower in areas where DFA
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has pl ants.

Can you speak to whether any of the work that you
wer e doi ng, or that your other task force nenbers were
doi ng, was designed to provide DFA or any ot her
cooperative a conpetitive advantage over other conpetitors
that are throughout the country?

A. Yeah. That's another line of malarky that | have
heard in this hearing. None of the -- none of the
cooperatives, none of the people for any of the
cooperatives that worked on this project |ooked to try to
do sonething favorable for a plant that they supply or a
plant that they owmn. W worked to try to figure out what
woul d be the best price surface for the U S. dairy
i ndustry. That's what we canme up wth.

Q And -- and we were tal king yesterday about that
soneone on your staff, or sonebody w thin DFA was hel ping
to maintain the master list of the spreadsheet.

Was that a substantive role or just a keeper of a
spr eadsheet ?

A. Yeah. That was just a keeper of the spreadsheet.
We provided a service to National MIk. They asked us to
hel p themon that particul ar aspect because we had a
mappi ng package that nade it easy for us to nap the
counties into various colors and various different ways
that facilitated our interactions and discussions. It was
easier to see what we had done after we got the maps back
and | ooked at what the colors | ooked |ike and see how

things matched up. It was -- so it was just a -- it was
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just a processing function that we did. And then when we
got the information, we provided it to National MIk, and
they distributed it fromthere.

Q And there were a couple of different points in
time in which National MIk provided it to the USDA, which
is what MG was able to print off of USDA's website and
put in as Exhibits 300 and 301.

| s that what you understood?

A Yeah. Yes. And we -- the National MIk Producers
Federati on has been very open and upfront al ong the way,
sharing our thoughts on what we wanted to do with the
price surface before we even had it finalized, so that the
entire industry had a -- had know edge of what we were
t hi nking about. It was a very open, fair, honest process,
and I'mproud that we did it that way.

Q And you understand that there's |legal restrictions
t hat prevent outside individuals fromtal king about and
sharing costs and pricing information unless they fall
wi thin some kind of an exenption; is that right?

A Yes.

Q And those would -- those were |ines that Nationa
M1k was careful to honor and respect; is that fair?

A. That is fair, yes.

Q And | want to talk a bit about M chigan. You were
asked sonme questions about M chigan as it conpares to
Col or ado.

Is there a difference between the markets in
M chi gan and Col or ado?
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A. Yes, there is. In general, Mchigan's mlk supply
is greater than the demands of mlk frommlk plants in
the state of M chigan, and so on a regular basis, mlk
fromMchigan | eaves to -- the state to neet demands in
other parts of the United States, principally in Onio.

Q And | think M. Parks testified yesterday about
how M chigan is a reserve supply for other states and --
like Onio, |ike you nentioned.

How does that then differ from Col orado, and maybe
Wel d County in particular?

A. Yeah. So -- so Col orado and Wel d County, Col orado
is -- it -- the mlk produced in Colorado principally
stays to neet the demands in the state of Col orado. And
there is -- as M. Stout has previously testified to,
there's no regul ar shipnents of Colorado m |k that |eave
the state. So that's vastly different than the situation
i n M chigan.

Q And when we tal k about increasing differentials,
is that, in part, to help conpensate dairy farners for the
i ncreased cost of supplying mlk to the Cass | narket?

A Yes, it is.

Q And ot her than being able to help -- increasing
the differentials, are there other ways that the dairy
farmers have control over their markets in order to recoup
the additional costs that they have incurred over the |ast
20 years in servicing that market?

A Very, very little. Very little. There's

opportunities to potentially negotiate over-order
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prem uns, but as has been well testified to at this
hearing, those are challenging, difficult, no certain
outconmes. | think M. Parks did a fantastic job sort of
descri bing the challenges with that option. But beyond

that, no, they -- they don't.

As there -- and as we frequently see, and we have

seen for this year, their production costs are

significantly higher as a result of all the chall enges,

and the gl obal econony with inflation, that al so inpacted
the input prices of dairy farms. W have seen the denmand
for biofuels increase. The price of livestock feed nuch

nore than it would have been in the year 2000. And dairy

2023

farmers do not have the opportunity to pass on those costs

to their buyers of mlk as they escalate |ike they have

over the |ast few years.

Q And when you descri bed the challenges that dairy

farmers have with respect to negotiating over-order

premuns, is that -- are you referring to that disparity

i n bargai ni ng power between the dairy farnmers and the
handl er s?

A And the retailers and the timng. As M. Parks
descri bed, at best, it takes a while to be able to have
adj ustnents to over-order premuns. And while that's
happeni ng, |ivestock feed prices escalate on a daily
basi s.

Q And | want to contrast the dairy farner's
inability to recoup its costs other than by increasing

these -- the prices, contrast that with the handl ers.
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Do the handl ers have | evers and pulleys that they
have control over that will allow themto absorb a price
differential increase?

A. More so than dairy farnmers do, for sure.

Q And can you tell ne what sone of those levers are
that they woul d have control over in order to absorb or
pass al ong those costs?

A. They -- they can nmake adjustnents in their
manuf act uri ng processes. They can nmake changes in the
inputs they are using to -- along with their mlk to
purchase -- or excuse ne -- along with their mlk to
produce the product. And nost significantly, they have
a -- the ability to pass their higher prices and hi gher
costs on to their custoners.

Q And -- and let's talk about the | evers and the
pul l eys that the ultimte cust- -- that the retail outlets
have for absorbing a price increase that could be passed
on by the handl ers.

Do they al so have different avenues w thin which
they coul d absorb or pass along those costs if the price
differentials are increased?

A They certainly do. So they are the ultimte --
the ultimate deci ders of whether these prices get passed
along to consuners or not. Dairy farners don't have a say
in that, and the handlers don't have a say in that.

The retailers have different strategies, and then
one of those strategies can just be pass the cost

i ncreases, price increases on, or not. And there's all
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kinds of different strategies that are -- are used at
retail. You know, no one retailer is the sane.

And, you know, | just -- they have | evers they can
pull to cover sonething that would be like a -- you know,

if we increased Class | differentials by $1.50, which is
probably about 12 or $0.13 a gallon, they got a |ot of

| evers they can pull on -- on to figure out how to handl e
t hat .

Q Ckay. So they could absorb the costs or deduct it
out of their own margins as an option; is that right?

A Yes.

Q O they could -- they could take it as a | oss
| eader, as we have heard sone people testify, that sone
retail outlets do as part of an overall shopping draw to
get shoppers into their stores?

A. That's correct. To get -- a loss |eader to get
shoppers into their stores, so that then those shoppers
woul d be there and purchase nore higher nmargin product to
earn nore of a profit for the retailer.

Q And yesterday, | think your |ine of
Cross-exam nati on questions started off by, you were asked
about, aren't you really just a risk -- risk managenent
per son.

Do you recall sonething to that effect?

A. | do recall sonmething to that effect.

Q And you have been designated as a -- and
recogni zed in this proceeding as an expert in Federal Mk

Mar keting Orders, as well as risk managenent; is that

TALTY COURT REPORTERS, INC. 9622
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Decenber 05,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

right?
A. And m |k pricing, yes.
Q Ckay. And mlk pricing. Thank you
M5. HANCOCK: | have no further questions.
M. Gallagher, | really appreciate your tine.
Your Honor, we would nove to admt Exhibits 407
t hrough 411.
THE COURT: Before we get to exhibits, are there
guestions that are pronpted by the redirect?
M5. VULIN: Just one. And | -- | would have
raised it earlier had | seen.
So the subject of your testinony --
THE COURT: Stop. Stop for just a mnute.
M5. VULIN:  Yes.
THE COURT: You are?
M5. VULIN. Ashley Vulin with the MIk |Innovation
Group.
THE COURT: Thank you. You may proceed.
RECROSS- EXAM NATI ON
BY MS. VULIN:

Q First page of your testinony, Exhibit 407,
"Subject: Cass | and Il Differentials.” But we didn't
hear any di scussion of Class ||

|"mjust curious, was that intentionally omtted?
WIl we conme back to that?

A. | amnot here to testify on Cl ass |

differentials. | have that as "Subject: Cass | and I

Differentials" because that's the topic of the Cass |
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differentials as designated by USDA on their website.

Q You are referring to Topic 57

A Topic 5, yeah. That's why | have that there.

Q Ckay.

A | don't have testinony on Class Il differentials.
Q Thank you. Just wanted to clarify.

M5. VULIN:  Nothing further.

THE W TNESS: Thank you

THE COURT: Are there any other questions of
M. Gallagher before | turn to the exhibits?

| see none.

s there any objection to the adm ssion into
evi dence of Exhibit 407, al so NWPF-547

There is none. Exhibit 407 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 407 was received

i nto evidence.)

THE COURT: Let ne get 408.

|s there any objection to the adm ssion into
evi dence of Exhibit 408, which is al so NMPF-54A?

There is none. Exhibit 408 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 408 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit Nunmber 409, also
NVPF- 54B, as in boy?

There is none. Exhibit 409 is admtted into
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evi dence.

(Thereafter, Exhibit Nunber 409 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit Nunber 410, also
NMPF-54C, |i ke cat?

There is none. Exhibit 410 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 410 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit Nunber 411, al so
NMPF- 54D, as in David?

There is none. Exhibit 411 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 411 was received

i nto evidence.)

THE COURT: Now, MG had two exhibits.

M5. VULIN. Thank you, Your Honor.

MG 412 and M G 413, we think those docunents
woul d be appropriate to be judicial noticed as official
docunents of USDA. O of the Central Marketing Oder,
shoul d say.

THE COURT: Al right. Do you want them adm tted
into evidence in the normal fashion as well?

M5. VULIN  Yes, please.

THE COURT: All right. |Is there any objection to

t he adm ssion into evidence of Exhibit Nunber 412, also

r TALTY COURT REPORTERS, INC.
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MG 62?

There is none -- oh, Ms. Hancock.

M5. HANCOCK: Your Honor, | don't have any
objection to if you want to take judicial notice of them
| don't believe that they have established the proper
foundati onary support to admt themin through
M. Gallagher. They are not his docunents. In fact, |
t hink he qualified nunerous tines that he didn't have any
famliarity with the content.

So if it is for judicial notice, no objection.

But if it's for admssibility purposes, we would object on
t hat basi s.

THE COURT: Al right. Wuld anyone else like to
be heard on that topic?

| agree with that. So | do take judicial
notice -- oh, excuse ne, | don't have that capacity. |
take official notice, is the proper thing for an
Admi ni strative Judge, take official notice of Exhibit 412,
also Exhibit MG 62. And, of course, it's available for
any other witness that mght want to testify about it.

M5. VULIN. My | respond, Your Honor?

THE COURT: Yes.

M5. VULIN. So there is a footnote at the bottom
that identifies the source of the docunent. It does cone
fromUSDA. And the witness did testify that he was aware
of docunents of this type, although he had not seen these
speci fic docunents before.

And | believe that given the testinony that has
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cone in on them that they would be appropriate for
exhibits, and as they have already been marked, to be
adm tted that way.

THE COURT: | thought that we had M. Gall agher's
testinony fromthese docunents.

M5. VULIN. We did. We did. And for that reason,
that's why we would nove for themto be admtted as
exhi bi ts.

THE COURT: And it was during your
Cross-exam nati on?

M5. VULIN: Correct, Your Honor.

THE COURT: Because | renenber being on page 2,
trying to keep up.

M5. VULIN: And given the testinony that was
covered on these docunents, we think they should be
admtted as official exhibits so that they can be
referenced appropriately.

THE COURT: Ms. Hancock, | will hear from you
agai n.

M5. HANCOCK:  Your Honor, they're still marked and
they' re designated, so they can be referenced. There
iIs -- and, again, | don't have any objection to them to
you taking judicial notice or official notice of them
But | don't believe that they have said that they have
satisfied the evidentiary foundation requirenents for
authenticity and for the substantive nature of the
docunents sufficient to admt themin as evidence in this

record.
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| don't think that there's any problemwth
including themin the record as judicial notice or just
because they are marked, but that is different than
admtting themas official evidence, unless they can bring
sonebody to lay the proper substantive foundati on.

He didn't rely on this information. He wasn't
famliar with this information. Wen posed with questions
about whether -- what the content of the information could
be interpreted to be, he had no information to be able to

provi de that.

So for those reasons, | don't believe that it's a
proper adm ssi bl e docunent. But, again, | nmean, we m ght
just be talking semantics here. | think it's perfectly

fine if they want to have judicial notice taken of these
docunent s.

MR HI LL: Your Honor, Brian H Il fromthe USDA.

THE COURT: Yes, M. Hill.

MR, HLL: Fromthe governnent's position, these
are docunents that we acknow edge are our docunents. So
fromour perspective, it's either/or. W don't -- we
don't have a position either way, whether you take it
t hrough official notice or accept it. But we do
acknow edge that these docunents are authentic governnent
docunent s.

THE COURT: Thank you.

M5. VULIN. And one final point, Your Honor. The
wtness did rely on Exhibit 54B, which is Central

Marketing Area -- is a simlar price announcenent issued
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by the Central Marketing Area. So docunents relied upon
and incorporated into this witness's testinony are part
and parcel of the sane -- within the sane vein as the
docunent being admtted by MG

THE COURT: So | have a question for you,
Ms. Mulin. In looking at Exhibit 412, | wasn't aware that
Dr. Nichol son was a Market Adm ni strator?

M5. VULIN. Different N cholson -- it's not Chuck
Ni chol son. This is Donald N chol son.

THE COURT: Ckay. Yeah.

But this was issued by a USDA Market
Adm ni strator, correct?

M5. VULIN. Yes, Your Honor. And with M. Hill"'s
statenent authenticating it, |I think we have solved the
i ssue of any objection of authentication of the docunent.

THE COURT: | think so, too. | think these kinds
of publications conme into evidence even if there are
errors in them because people can bring that up if they
have any reason to believe they are not accurate.

So | do admt into evidence, over objection,
Exhibits 412 and 413.

So Exhibit 412 is admtted into evidence. That is
MG 62.

(Thereafter, Exhibit Nunber 412 was received

i nto evidence.)

THE COURT: And Exhibit 413 is admtted into
evidence. That is M G63. Thank you.

(Thereafter, Exhibit Nunber 413 was received
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i nto evidence.)

M5. VULIN. Thank you, Your Honor.

THE COURT: Now it's tine for a 15-m nute break,
but first, M. Hancock, would you tell us who our next
W tness will be?

M5. HANCOCK:  Your Honor, we are going to finish
the cross-exam nation of Dr. Peter Vitaliano. But given
the speed with which we're noving today, it m ght be
hel pful if MG could provide us with their w tnesses
because we will only have one nore.

THE COURT: | am amazed that you think we're going
to run out of w tnesses today.

MR. ENGLI SH:  Your Honor, first of all, the other
one is M. Sins, and | think that's a very |ong
cross-exam nation. There's also the question about his
direct on part 3.

We struggled to get witnesses here for today,

| earning | ast week there were other witnesses -- | don't
want to go into who -- there are no MG w t nesses today.
There are no I DFA witnesses today. It nmay be we get to

4:30 and we don't have a w tness.

But the reality is, there were w tnesses who asked
to testify today back in m d-Novenber who, through a
series of e-mails, it was suggested to them you can
either cone later this week or in January. Not all of
them were | DFA witnesses, not all of themwere MG
W t nesses.

So we'll go today. | suspect we're going to get
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pretty close, if not to 5 o' clock.

suspect

THE COURT: \What day do we have our farnmer com ng?

M5. TAYLOR:  Tonorr ow.
MR, ENGLI SH:  Tonor r ow.
THE COURT: Tonorr ow.
Ckay. If M. Sins is going to be on the stand,
we have enough until 5:00.

Pl ease be back and ready to go at 10:20. W

recess at 10: 04.

|-T-A L-

pr oceed.

MIK.

(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 10: 22.
Pl ease state and spell your nane.
THE WTNESS: Peter Vitaliano, V as in Victor,
|-A-N-O, first name P-E-T-E-R
THE COURT: Thank you. You renmain sworn.
THE WTNESS: Thank you, Your Honor
PETER VI TALI ANO,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
THE COURT: You're wel cone.
We are resum ng your testinony on what topic?
THE WTNESS: On NMPF Proposal 19.
THE COURT: Thank you.

Ms. Hancock, again, identify yourself before you

M5. HANCOCK: Nicol e Hancock on behal f of Nati onal
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DI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Dr. Vitaliano, thank you for returning to the
st and.

Just to recap where we were so our record is
conpl ete here. Sonetine in early October you had ki cked
us of f on Proposal 19 for National MIk and put in your
witten testinony in Exhibit 299, and then you had al so
put in some -- the proposed map as well.

At thi time, we interrupted your cross-exam nation
to take on sone ot her w tnesses who needed to go, and we
are just now maki ng our way back to you to finish your
Cross- exam nati on.

But before we return to cross-exam nation, there
were a couple, four corrections that we need to nake in
Exhibit 299, and want to update and provi de an updated map
so that we can be as efficient as possible.

| s that what you understood where we |eft things?

A Yes.

M5. HANCOCK:  Your Honor, if the -- | know the
W tness doesn't need Exhibit 299, but for our record copy,
we're going to make four corrections to Exhibit 299, and
t hen we have an additional exhibit that we would like to
mar k.

THE COURT: Al right. I'mgoing to go off record
while we do these things, and then we'll nenorialize what
we have done when we're back on.

We'll go off record at 10: 24.
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prom se
Exhi bi t

nunber ?

copy of

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 10: 26.

| have borrowed a record copy of 299, which

to give back, and | have marked the new map as
415.

(Thereafter, Exhibit Nunmber 415 was narked

for identification.)

THE COURT: And do you want to give nme an NVPF

M5. HANCOCK: That is NMPF Exhibit 109.
THE COURT: Tell ne again.

MS. HANCOCK:  109.

THE COURT: Thank you. All right.

And, Dr. Vitaliano, do you have in front of you a
Exhibit 299 and a copy of Exhibit 415, also known

as NVPF-109?

THE WTNESS: Yes, | have a paper copy of one; |

have a copy on my conputer of the other

THE COURT: Excell ent.
Ms. Hancock, you may proceed.
M5. HANCOCK: Thank you, Your Honor.

BY Ms. HANCOCK:

Q

Dr. Vitaliano, | want to start with the

corrections in Exhibit 299 that you would |like to nake.

So Exhibit 299 is your witten testinony related

to Proposal 19; is that correct?

A

That's correct.
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Q And then attached as an appendi x to that testinony
is alist of the counties that are -- and the price
differentials that are being proposed by National MIk in
Proposal 19; is that correct?

A That's correct. Those are submtted as our
proposed regul atory | anguage.

Q Ckay. And you would like to nake four corrections
as previously testified by M. Sins and Dr. Eric Erba?

A That's correct.

Q Ckay. \Where is the first change?

A. The first change is on page 57 of ny original
statenent that was admtted into the record. It's in the
state of Chio, the county of Clark. The original nunber
for that proposed Class | differential for that county was
$4; the correct nunber, the actually new proposed nunber
is $3.70.

Q And t he second change?

A. On page 62, state of Pennsyl vania, Allegheny
County. Oiginally testified as $4.40; corrected current,
corrected nunmber is $4.20.

Q And those were both changes that Dr. Eric Erba
testified to?

A Yes.

Q And what'd the third change?

A. Page 69, state of Texas, Comanche County.
Oiginally testified to $4.35; correct nunmber is $3.85.

Q And that one is correctly reflected in the

testi nmony on page 69; is that right?
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A. Yes. The two Texas changes cane first, and |
submtted a revised version of ny statenent,

Exhi bit NMPF-35, Hearing Exhibit 299. | did submt a
corrected copy wth those two Texas changes. So if you
are going off the website, you will see that two Texas
changes are al ready nade.

Q Ckay. And the --

A The two previous were not.

Q And the |l ast one, which is the second Texas
change, what page is that on?

A Page 73, Travis County, Texas.

Q And what should the -- what should the nunber be?

A Previously $4.70; the correct nunber is $4. 35.

Q Okay. And with the two corrections | guess in
299, and confirm ng that the version of Exhibit 299 has
the Texas corrected, we have a new map that corrects those
counties as well, that's been identified as Exhibit 415;
is that correct?

A Yes.

THE COURT: Say "yes" into the mc.
THE W TNESS:  Yes.
THE COURT: Thank you.

BY MS. HANCOCK:

Q And this corrects the nmap on page 2 of
Exhi bit 339; is that right?

A Yes.

Q Ckay. So what is -- has anything on Exhibit 415
changed from Exhi bit 339, other than updating those four
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counti es?
A. Not to nmy know edge.
Q Ckay.

M5. HANCOCK: Your Honor, with that we woul d nove
for the adm ssion of 415 to correct Exhibit 339,

THE COURT: Al right. And I'"Il -- 1"Il just
comrent that on ny borrowed record copy of 299, | needed
do not hi ng because the changes on the record copy had
al ready been nmade for the first two corrections, and were
al ready incorporated in this docunent for the two Texas
corrections. So | did not have to have the Agricul tural
Mar keting Service do anything to our record paper copies,
t hey had al ready taken care of that.

Now, with regard to Exhibit 415, also NWVPF-109,
whi ch corrects Exhibit 339; is that correct?

M5. HANCOCK: That's correct.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 415?

There is none. Exhibit 415, also NWPF-109, is
admtted into evidence.

(Thereafter, Exhibit Nunber 415 was received

i nto evidence.)

M5. HANCOCK: And, Your Honor, with that we would
make Dr. Vitaliano available for his continued
Cr oss-exam nati on.

THE COURT: And was soneone in the m ddl e of
Cross?

Ah, M. English. Wl cone back

TALTY COURT REPORTERS, INC. 9636
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q This is Chip English for MIk Innovation G oup.

Good norning, sir. Wl cone back.

A Good norning, M. English.

MR ENG.I SH: Yes, Your Honor. It seenms that |'m
the one who gets interrupted -- well, the witness gets
interrupted nore than | do, but | seemto be the one who
gets to carry on.

THE COURT: As well you shoul d.

MR ENGLISH | don't recall where | actually was
at the tine. COctober 3rd is what | have highlighted. So
| would like to start with an exhibit.

And we carefully checked the record and
everything, and we don't believe that what we have marked
as Exhibit MG44, the original letter submtted by
National M1k which had a spreadsheet that we have al ready
subm tted as 300, has ever been adm tted.

So we have singl e-spaced copies for USDA of
MG 44, the May 1, 2023, letter, from National MIKk
Producers Federation. And | have got doubl e-spaced copies
for the audience.

THE COURT: And we'll go off record for just a
nonent. We're off at 10: 34.

(An off-the-record discussion took place.)

THE COURT: We're back on the record at 10: 36.

M. English, we have marked Exhibit M G 44 as
Exhi bit 416.
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(Thereafter, Exhibit Nunber 416 was narked
for identification.)
MR ENGLI SH: Yes, Your Honor. It is National
M|k Producers Federation |etterhead, dated May 1st, 2023,
addressed to M. Bruce Summers, Adm nistrator of AMS. It
is a 51-page docunent.
QO her than the M G 44 and the obligation to put
t he page and the footer, we have nade no nodifications to
t his docunent as was subm tted to USDA
BY MR ENG.I SH:
Q Doct or, you recogni ze this docunent?
A | do.
Q And it was submitted on National M|k Producers

Federation's behal f, correct?

A. That is correct.
Q Thank you.
MR ENGISH 1'll npve adm ssi on, Your Honor, of

Exhi bit 416, and we can tal k about it |ater.
THE COURT: |Is there any objection to the

adm ssion into evidence of 416, also known as M G 44?
There is none. Exhibit 416 is admtted into

evi dence.
(Thereafter, Exhibit Nunber 416 was received
i nto evidence.)
MR. ENGLI SH:  Thank you, Your Honor.

BY MR ENG.I SH:

Q So, Doctor, with the exception of the discussion

you just had with National MIk's counsel Ms. Hancock, are
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t here any other changes or clarifications to your
testi nony since you testified on Cctober 3rd?

A No.

Q So as it happens, | had just left off -- maybe
this is why | end up leading off -- | had not yet talked
to you about Exhibits 300 and 301 when you were -- when
you departed so other w tnesses could get on back on
Oct ober 3rd.

A. So | get to join the 300/301 club?

Q It's not a very exclusive club. But, yes.

So as it turned out, you followed M. Sins.
Prior to ny exam nation of M. Sins back in even
earlier October, had you seen these docunents before?

A | had not .

Q Have you di scussed them wi th anybody ot her than
counsel since Cctober 3rd?

A No.

Q So if I asked you questions about, for instance,
the volunme nunmbers in Colum R, you would not know the
answer ?

A Coul d you repeat the question?

Q If | asked you a question about Exhibit 300,

Colum R, this is the apparent vol une nunbers, you would

not know that because you have not seen it before; is that

correct?
A That's correct.
Q So goi ng back to your statenent, page 6 of your

testinmony, third paragraph, you have the statenent, "The
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tilt or slope of the price surface fromreserve supply
points to Cass | demand points has becone steeper, and
the reserve supply of mlk has generally shifted toward
Western states.”
Correct?
A What part of that page do you have that on?
| see that.

Q Do you see it?

A. That's correct. That's in ny testinony.

Q Ckay. And | know we have heard testinony from
ot hers, but since you nade this statenent in your
testinmony, why is it, then, that the price has been
increased in Western areas, especially west of the
M ssi ssi ppi where the reserve supply is greater?

A. Can you repeat that question, again, please?

Q G ven your statenent that "the tilt or slope of
the price surface fromreserve supply plants to O ass |
demand poi nts has becone steeper and the reserve of supply
of mlk has generally shifted toward Western states," why
t hen has National M|k proposed increasing prices in the
western areas nore than Florida -- nore than the increases
to Florida?

A. My statenent was a general characterization of
changes for the entire surface, Cass | differential
surface. It was not designed to be a definitive statenent
t hat woul d supersede or in any way dictate the work of the
col ored pencil crews.

Q Nonet hel ess, it is your statenment, correct?
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A That is correct.

Q Ckay. So if we | ook at page 6, fourth paragraph
"The Sout heastern states have becone progressively nore
deficit."

Correct?

A Correct.

Q So why does National MIk choose the | ow end, that
is to say the May nodel nunber for Mam, which would nake
the slope less than it would ot herw se have been had you
used the average?

A. Coul d you repeat that again, about Mam ?

Q Gven -- well, given your quotation, "The
sout heastern states have been progressively nore deficit,"
why does National MIk, in NMPF 19, choose to use the |ow
end, that is to say the May nodel nunber for Mam, which
actually reduces the slope to Mam ?

A. | believe that's been covered by testinony by sone
of our experts and our task force. Again, | draw your
attention to the fact that of all the differentials in the
current differential map, only those in the Sout heast have
been increased since the Federal Order Reform original
differentials were proposed.

Therefore, in a sense, those in the Southeast,
with Mam being the nost extrenme, have already -- in a
sense, had already been increased and, therefore, the --
you know, the new work that we did |eading up to
Proposal 19, in a sense, the Southeast, particularly the

extreme point of Mam, had al ready received an increase
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t hat ot her sections, particularly outside the Southeast,
had not received.
So | do not consider that an anomaly at all

Q But you understand the nodel, USDSS nodel, does
not take into consideration the existence of Federal
Orders, correct?

A. Not directly, no.

Q And so a nodel result for Mam doesn't, by
itself, recognize what the current differential is,
correct?

A. No. But when you are conparing the nodel results
to the actual current differentials, the effect of the
Federal Orders would affect that difference conpared to
say -- one of the largest increases, as | understand it,
for the nodel was that that area where the 2008
Sout heastern differential increases were abutted up
agai nst the existing surface where there -- there was
no -- no change in the areas along that -- you know, that
interface where the 2008 differential increases took
effect.

You wll see the results of the nodel showed sone
of the largest increases conpared to the current

differential surface in that area.

Q So forgive ne, | think we're talking past each
ot her.
| " m speaking of the fact -- by the way, | have to
correct nmyself -- for Mam, Florida, National MIk does

propose using the nodel average. Nonetheless, there are
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areas north of Mam where National M|k proposes going
above the nodel average.

That proposal, since the nodel average doesn't
take into consideration Federal Orders, that proposal by
National MIk to increase differentials north of M am
nore than the nodel but keeping Mam at the nodel
average, by definition, |owers the slope, correct?

A. It would probably tend to | ower the sl ope,
particularly in the Southeastern part of the country.

Q And that part would not be inpacted by the fact
t hat the Sout heast had adjustnments in 2006, correct?

A. | don't think | agree with that.

2023

Q | f the nodel results for Mam are $7.90, yes, the

di fference between $7.90 and the current differenti al

woul d take into consideration the fact that in 2006 there

was a change.

But where the nodel results are raised north of

Mam and north of the Southeast, that would be conpletely

i napplicable as to the 2006 changes, because the nodel
doesn't take that into consideration, correct?
A | think we are probably tal king past each other.

Because to ne it is perfectly understandable that the

areas north of Mam, particularly in that interface where

the -- between where the 2008 increases began to take

effect, whereas north of there they did not, there was no

such increase. Those are the areas where we woul d expect

sone of the |argest increases over the current

differenti al s.
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Q Correct. But that's the conparison, that is
conparing the proposal, or the average, to the current.
| " m speaki ng about conparing National M|k to the nodel.

Those are different things, aren't they?

A. Ckay. You are tal king about the colored pencil --
Q Yes.

A. -- adjustnents?

Q Yes.

A. Ckay. O all of the five proposals that Nationa
Ml k submtted and that | have testified to, Proposal 19
was the one that required the nost | ocal know edge anpbngst
our own nenbers who were actually involved in noving the
mlk. 1 was not involved in the colored pencil process of
any region and have -- since National MIk is a trade
associ ation, we do not nove ml k.
| had no particular expertise to contribute to
that process, and so | really -- | would defer your
guestions to those in the colored pencil crews that
actually were involved in those deci sions.
Q Thank you, sir
And this may be a consequence of the fact that you
were -- at |east, on October 3rd, didn't finish, now we
have had all of those, but this is how!| wote ny
cross-exam and |I'mtrying to work through it. Al right?
A. We have had a |l ot of testinony fromthe individual
regi ons since Cctober 3rd.
Q Al right. | also know we had a fair anount of

conversation with others, but | had not gotten to it with
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you Cctober 3rd, and that is this question about the base
$2.20 for the Cass | differential and what precisely is
it and where did it cone from

A. | think we have had a fair anobunt of testinony on
that. USDA, in putting together the origina
differentials in Federal Order Reform explicitly
identified a base zone differential and the reasons for
that. They chose to make it $1.60. Subsequently,
expenses, and that is -- that base zone differential was,
like the spatial differentials, had a cost basis to it.
Costs have gone up. National M1k considered very
carefully what needed to be done with that.

The -- Dr. N cholson and Dr. Stephenson, who was
involved at that tinme, in explaining the nodel, explained
very carefully that the nodel did not solve for a base
zone differential, that was a totally different decision.

And as a result of those deliberations, National
M1k chose $2.20 as the base zone differential appropriate
to going forward. And there's been testinony on that.

Q But going back to our conversation a nonent ago
about Mam, the nodel result for Mam at $7.90 used the
exi sting $1.60 base, correct?

A. It may have conputationally, yes.

Q | f you had increased the base by $0.60 in M am,
you woul d then conputationally have increased the $7.90 to
8.50, correct?

A Yes.

Q But that wasn't done, correct?
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A. Repeat that again.

Q That was not proposed, correct?

A. Repeat the previous question, please.

Q Previ ous question was, if conputationally the
$7.90 done by USDSS included $1.60, |leaving a difference
of $6.30, if you had added $0.60 to Mam, it would
necessarily nean it was 8.50, correct?

THE COURT: Are you saying $8.507?

MR, ENGLI SH: $8.50, yes.

THE WTNESS: Yes. The proposed differential for
M am , though, was the $7.90. So, of that, by definition,
just arithnetically, part of the -- the base part -- the
base zone differential of that one would be $2.20.
BY MR ENG.I SH:

Q So -- but if conputationally the nodel used $1. 60,
t hen doesn't that nmean if new base zone for Mam base is
$2. 20, you have lowered the result fromthe nodel by $0.60
for Mam ?

A. In terms of the -- the inplied |ocational
differential, that's probably appropriate. Again, the
Sout heastern group decided that a -- a total differenti al
of Mam of $7.90 was the appropriate nunber, and they --
that's the group that needs to explain that and testify to
t hat .

Q Your testinony includes discussion about G ade A,
Grade B mlk, correct?

A That's correct.

Q No one di sagrees that, say, for the 1970s to the
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present, the percentage of mlk that is Gade Ain this

country has only gotten |arger, correct?

A. That's correct. |It's gone naybe from97%to 99%
Q Wll, in the 1970s it wasn't 97%

A Ch, okay. '70s.

Q But you agree it's gone to 99% correct?

A. Yes. There's very little G ade B mlk left.

Q And everyone seens to agree, if you include all
m |k, whether it's Federal Order mlk or not, that C ass |
utilization would be around 18% correct?

A. Yes. Fluid mlk in terns of percentage of all
m |l k produced in this country is about 18% | nake
those -- | make those cal cul ations nyself. Not all of
them but | do that cal culation along -- and many ot her
peopl e have made the sane cal culations, and | agree with
t hose that are made by the others.

Q There has been sone conversation about the risk of
reversion to G ade B.

Are you aware of any actual reversion to G ade B

from G ade A?

A "' mnot aware of any that have taken place. But,
again, | do not foll ow devel opnents out in the countryside
very nmuch of that -- of that sort.

Q And the definition of producer m |k under Feder al
Orders includes Gade A mlk, correct? It has to be
G ade Amlk to be producer mlk, correct?

A Gade AmIlk is -- ny understanding is included in

the definition of producer mlk, yes.
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Q So that is to say Gade B m |k cannot be producer
mlk, correct?

A. | believe if -- if the -- if producers' mlk is a
definition of mlk that is eligible basically for pooling

in the Federal Order system then it would exclude Gade B

m |k, yes.
Q So, in effect, in order to qualify in the pool as
Cass Ill or IVmIk, if -- that -- all ml|k nust be, by

definition, Gade A correct?

A Yes.

Q Ckay. National MIk, you and ot hers, have
nmenti oned the cost to conply under the Pasteurized M Ik
O di nance, correct?

A Correct.

Q And since 2000, the Food and Drug Adm ni stration
and the state conference, that is known as the National
Conference of Interstate M|k Shippers, has expanded the
definition of what constitutes a Grade A product, correct?

A Yes.

Q And a nunber of those products that are now
defined as Grade A products are products that are not
Class | products under the Federal Orders, correct?

A. Yes. W have staff in the regulatory area of --
on National MIk Producers Federation staff that are
experts in regulatory affairs. They are the ones who
participate actively in the NCIM5. So |I'mnot an expert
in that, but | do |ook at the PMOfromtine to tinme, and

|"'maware that there are non-fluid products that are
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G ade A

Q Turning to page 5 of your testinony, you state --
no, I didn't put down the paragraph because, of course, |
t hought | would do this the sane day you testified -- but
on page 5 there is a statenent, "National MIK" -- "NWF
recogni zes and supports USDA's | ongstandi ng policy of
mai ntai ni ng federally-regul ated prices as m nimum prices
and allow ng market forces to fine tune market prices. As
costs increase and the capacity for over-order prices to
keep up with these costs wane, pricing equity between
conpeting processing plants is threatened."

At what point does National M|k acknow edge that
t he market forces shoul d operate?

A How woul d you define the point at which forces
shoul d operate?

Q Vel --

A. What do you nean by "point"?

Q Well, let ne ask you what you nean by the
statenment that you -- that "National MIk has recognized
and supported USDA's | ongstandi ng policy of maintaining
federal |l y-regul ated prices as mninmumprices in allow ng
mar ket forces to fine tune market prices"?

What does that statenent nean to you?

A. | think the context of that paragraph is primrily
to highlight the erosion of over-order prem uns which are
t he nmechani sm by which market forces shoul d operate above
m ni mum prices that have been encountering increasing

difficulty in doing so.
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Q At what point intinme did mninmmprices and
over-order prem uns continue to work so that allow ng
mar ket forces were okay?

A. Repeat that again.

Q That was a -- let nme strike that question.

| guess the ultimate question I'mtrying to ask
is, at what point are mninum prices high enough that
mar ket forces can fine tune the prices?

A. At what point are prices high enough?

Q M ni mum pri ces.

A. M ni mum pri ces.

THE COURT: State it again, M. English, please.
BY MR ENGLI SH:

Q At what point -- as an econom st, at what point
are mnimum prices high enough to permt market forces to
fine tune the prices?

A. | guess | would understand the question, at what
poi nt would they be not too high to prevent that.
Basically if the -- if the prices were not in excess of

the costs of supplying -- supplying the mlk, then market

forces could -- could fine tune those prices.
Q Is it always cost or is it also a demand function?
A Vell, we -- | tend to think of -- of Cass |

differentials as being necessary to ensure an adequate
supply of mlk for processing, and that's primarily a cost
function. CQbviously demand is behind that, because if
there is not demand for the products, then there woul d not

be need for as much mlk to be supplied to the processing
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pl ant s.

But the fundamental function of C ass |
differentials, as | see it, is to ensure an adequate
supply, which is a cost-related issue, for processing.

Q But, sir, isn't that precisely the problem if

2023

Class | utilization, as an absolute | evel and a percentage

of the total market, continues to go down, at what point
is National MIk proposing that the m ninmum prices be

establ i shed at or above the narket?

A. | don't agree that National MIk is proposing to

establish prices at or above the market. Proposing to
establish prices in relation to the increased costs of
suppl yi ng the narket.

Q G ven the length of this hearing, it nust have

occurred to you that at |least MG s nenbers' objections on

the Class | differentials have two parts: Part one is

this issue of alignnent, and part two is why are we

raising Class | prices on the one segnent of the industry

that is flailing around.
Do you agree that you have heard that kind of
di scussion from our cross-exanm nation?
A | amaware that fluid mlk consunption is
declining due to a nunber of factors, of which price is
perhaps a very mnor one. | know that's been in

cont enti on.

|'"'mal so aware, generally, of the purpose of the

Federal Order program

" m having difficulty, as an econom st who deal s

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

9651


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

wWth regulatory issues, to see what direct |link the

obj ectives and procedures of the Federal Order program
what rel ationship those things, regulatory natters have to
t he business of effecting the demand for Cass |I fluid

m | k.

"' maware that the procedures of the Federal O der
program particularly the Class | pricing, have to do with
ensuring a supply of mlk for processing to neet whatever
demand is there. |I'mnot aware that there is a regulatory
i nk between those prices and -- and affecting demand.

Apart fromthe discussion of how nmuch prices --

t hose prices affect demand, the question of elasticities,

| do feel that the prices should not be raised above the

| evel they need to ensure an adequate supply of mlk for
processi ng, because that would be disruptive. That

would -- that would affect the consunption of mlk to sone
extent -- that's a matter of debate -- unnecessarily.

But the question that we are |looking at in
Proposal 19 is what is the level of Class | differentials
that is needed to effectuate the purposes of the order,
not to exceed the level of prices that is needed to
effectuate the basic purposes of the order. That's where
t he debate is.

Q Isn't there an inplied policy within this, if
we're trying to make sure that there is an adequate supply
of mlk for processing, and be in the public interest,
that we want to, as nmuch as possible, continue to

encourage Class | sal es?
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A. My understanding of what is affecting fluid mlk
is awde variety of circunstances, |lifestyle
ci rcunst ances, changes in consunmer behavior, of which the
price of fluid mlk as affected by Class | differentials,
the Class | prices, is a very small part of that long-term
change.

And to focus on the Cass I, the role of C ass |
prices on that change in fluid mlk to the exclusion of
all the other macro forces that are affecting and causi ng
a decline in Cass | consunption, is basically to -- to
al nost m srepresent the |ong-term fundanental changes that
are occurring in how consuners consune m |l k.

| think the shorthand that | have seen is
consuners are increasingly eating their mlk, not drinking
it.

Q Preci sely.

That's to say that, as Dr. Capps said, that for
i nstance, yogurt is now a substitute for fluid mlk,
correct?

A That's probably a cl oser substitute.

But -- but the very fact that, in a | arge sense,
peopl e are consum ng nore and nore cheese and | ess and
less fluid mlk is also a switch. Not necessarily a
direct one. Nobody's claimng that cheese is a -- is a --
IS a substitute in the sense that yogurt m ght be for
fluid mlk. But it is basically where consuners’
consunption of dairy, in the broadest sense, are changi ng.

Q So we nay disagree on the -- you know, whet her
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it's Dr. Capps or other testinony on the degree, but you

yourself said, the price has, in your opinion, a very

smal | inpact.
Wy woul d we do anything at all, given declining
Class | sales, to allow even -- and | quote -- a very
smal | inpact to further erode Class | sal es?
A. | f avoiding a very small price inpact would result

basically in the current situation where dairy farners are
subsi di zing the cost of supplying -- supplying mlk for
Class | processing, that's a big -- that's a big ask for
Anmerica's dairy farners.

Q Isn't the so-called subsidy because C ass
processors already pay a higher price that is then bl ended
out in the pool?

And blending it out in the pool neans, the C ass |
handl ers have paid for the mlk, and yet, they still then,
for the producers who have to ship it, the producers are
saying, wait, | haven't gotten all that noney. Isn't that
t he probl enf

A | don't really understand your characterization of
this as a "problem" If you can --
Q How does increasing Cass | differentials, when

it's pool ed anong producers who do not incur the costs of
shipping to Cass |, whether the bal anci ng costs, whether
it's the so-called Grade A costs, whether it's the
so-called incentive to pool it away costs, or whether it's
the cost of haul costs, how does a higher C ass |

differential that is pooled out in the Order 30 market at
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6% nove one additional drop of mlk to a Cass | plant in
conpensati on of those dairy farmers?

A. Well, if you are asking nme a question specifically
about Order 30, that's very different than asking nme that
sane question about O der 6.

Q And yet, National MIk is proposing, in parts of
Order 30, to increase the proposed Class | differenti al
above the nodel, whereas in Mam, which is Oder 6, you
are not, correct?

A. That's correct. But that is a question you need
to direct to the colored pencil crew w tnesses that are
dealing with Order 30.

Q And we have done that. Thank you.

| know we're going to hear from M. Brown
tonorrow. To the extent your package proposals, which MG
opposes, Proposals 1, 13, and 19 are adopted, has Nati onal
M | k Producers Federation done an analysis of how nuch all
three of those proposals will increase the Class | prices
relative to manufacturing prices?

A Dr. Brown will testify to that in his -- in his
testinony tonorrow. He has done an anal ysis separately of
each of the five proposals National M1k has brought to
this hearing, and all five together.

Q Wel |, ny understanding of his testinony was that
he was | ooking at the ultimate inpact on revenue to dairy
farmers, not on the inpact of those proposals on C ass |
pri ces.

Am | w ong?
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A. Hs results -- you will have to wait for his

testimony tonorrow. But his results do show the inpact on

t he various class prices, yes.

Q | confess | don't see that, but then you are
right, | get to ask it tonorrow.
And as you say, he'll testify tonorrow, and so you

certainly have reviewed his testinony that is presubmtted

as NWPF-60, correct?

A. | haven't seen his -- | don't know t he nunber of

his presubmtted testinony. But, yes, | have seen his

t esti nony.

Q Do you recogni ze that he concl udes that the inpact

of all NMPF proposals, that is to say on page 22 of his

statenent, would be to reduce the Cass Ill and IV

price -- |1l and Cass |V baselines for every year from

2023 to 20327
A Yes.

Q And t hat happens while increasing just the C ass

nover value in the out years of 2027 to 2032, correct?

A. That is correct.

Q In fact, the Cass IV consistently goes down from

around between $0. 74 a hundredwei ght to $0.83 a

hundr edwei ght, correct?

A. Yes. But | would reconmend you direct your

guestions to Dr. Brown who will testify directly on those

nunbers. |'mnot here to testify on his behalf.

Q | understand that. But |I'mtrying to get to

guestions for you, and so | amtrying to set a predicate.
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Has National M|k Producers Federation done -- for
itself, done an analysis of the inpact of the adoption of
t he proposals on additional supplies of Cass IV mlk that
would -- may result fromthe adoption of your proposal s?

A. How woul d you define additional Class IV mlk?
MIk diverted from --

Q Well, the baseline, fromthe baseline, mlk that
is going into Class IV rather than higher classes.

A. We have not anal yzed -- we have not cone up with a
guantitative analysis of that, no. You have -- you nay
ask that question to Dr. Brown, but --

Q Has National M|k Producers Federation done any
anal ysis of the inpacts of adoption of all its packaged
proposals on the United States obligations under the Wrld
Trade Organization?

A No. But | have been famliar wth those
obligations. [|I'mnot aware that there's any -- any issue
with those obligations. And in particular, the obligation
under the WIOrelating to the Federal Order program are
pretty m ni mal.

Q But at sone point, increasing Cass | prices
relative to manufactured prices, however mniml, the
United States may face further objections under the WIQ
correct?

A | don't agree with that. | don't -- | don't
under stand what the basis of those objections would be.

The WIO commtnents the United States has nade is

for market access, export assistance or subsidies, and
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donestic support. And | have studi ed those particul ar
nodalities and commtnments, and | don't see how Federa
O ders would fall afoul of that.

Q You don't believe at sone |level the increases in
the Class | differentials that are proposed, especially
under NMPF 19 that deviate fromthe econom c nodel that
m ght then result in additional Cass IV, could be viewed
as a subsidy by our trade partners?

A. An export subsidy or donestic subsidy?

Q Donesti ¢ subsi dy.

A. The donestic subsidy, the baseline in the WO for
our donestic subsidization is very |arge and was addressed
very significantly by changing the nature of our Dairy
Price Support Program which no longer is in operation.
So | do not see howthe United States is doing anything
under the Federal Orders that would -- that would, you
know, cause any issues with our donestic support
obl i gati ons.

Q On page 7 you say that Dr. Brown's anal ysis,
quote, "will show that these proposals will have a
nodestly positive inpact on the average price of mlKk
received by dairy farnmers, which will dissipate fairly
rapidly.”

Correct?

A That's correct. That's how | woul d characterize
t he nunbers | have seen in his analysis.

Q If it's going to "dissipate fairly rapidly," why

are we here?
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A Excuse ne?

Q If the results of the package by National MIk
will only have a nodest effect tenporarily and wl|
di ssipate rapidly, then why are we here?

A. W are here to correct a nunber of -- update a
nunber of features of the Federal Order programthat have
been, you know, allowed to progressively deviate fromthe
structure of the U S. -- the dynamc U S. dairy industry,
as | have explained in ny testinonies, that have |ed
increasingly to disorderly marketing.

We have not approached this hearing, and have
simlarly informed our nenbers, the purpose of this is not
to raise mlk prices in any substantial way, because the
nmechani sns of the Federal Order programthat we're
addressing in our proposals do not, A affect the cost of
producing mlk; and B, do not affect the supply of mlk.
And wi thout either of those two features, you are not
going to effect the equilibriumprice of fluid mlk --
of -- of producer mlKk.

Dr. Brown's analysis nore than denonstrates that.
That's what we have understood is the purpose of all of
these things. That's not why we are here, to raise the
price of mlk by sonme appreciable anmount.

Q And yet, with markets with very | ow | evel s of
Class | utilization, that is precisely what is proposed by
National M|k by increasing above the nodel averages, for
i nstance, as we heard today Col orado, as we heard | ast

week in Arizona, as we heard |last week in the Pacific
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Nort hwest, as we heard |l ast week in Order 30, significant
i ncreases above the nodel averages where there are | ow
| evels of Class | utilization that cannot and will not
return significant dollars to dairy farners, correct?

A. Your use of Order 30 -- ny understanding is
Order 30 is going to experience a -- probably a reduction
in prices, mlk prices, because so nmuch of that mlk is
effect- -- is Cass Ill, which is going to go down, as you
can -- you are going to see in Dr. Brown's results, due to
the increase in Make Al |l owances.

And whether or not that is offset in that

particul ar order by, you know, changes in the C ass |
differentials, | don't know the answer to that. | have
not | ooked at those nunbers.

Q It's not just a Class | differential, | nean,
conti nuum

Isn't the obligation of a Class | processor

altered by the actual pool obligation that a C ass |
processor has that may, in fact, be nmuch hi gher than the
differential?

A From what sources?

Q Well, in narkets with low utilization and
vol untary market participation, isn't it the case that the
pool obligation for a Class | handler is not only
unpredi ctabl e, but also can vary and be significantly

hi gher than the actual Cass | differential?

A. |'"'mnot aware of -- | can't answer that question.
| don't -- | don't know the answer to that question.
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Q Shouldn't that matter? |If a Class | handl er has
to account to its dairy farnmers for the uniformprice and
t hen make a pool paynent based upon the difference between
the Cass | and the blend, and the blend is | ow enough,
shoul dn't National M|k take into consideration the
i npacts on Class | of that additional anobunt having to be
paid into the pool?

A | -- I"'msorry. | just don't know how to answer
t hat questi on.

My understanding is that Class | handlers
basically are obligated to the pool for -- you know, for
the difference between their Cass | price and the bl end
price.

Q And you don't understand that that can nean, under
econom ¢ circunstances, that they end up paying for the
total volune of their m Ik sonmething greater than the
Class | price?

A. Ckay. Yes, it can. But that would be under a
circunstance in which fair amount of mlk to be pooled is
nmy under st andi ng.

Q And how has National M|k taken into consideration
the inpacts of that kind of situation on the health of the
G ass | market?

A. National MIk's proposals on the C ass |
differentials have been with respect to the cost of
supplying mlk to the Cass | market. W have not
directly tailored our recommendati ons for other than that

pur pose.
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We have not -- our general feeling is that the
i npact of price changes on fluid mlk consunption is
relatively mnor. | know that's a point of contention
here. But our focus has been on what is the purpose, the
objective of the Federal Orders, to assure orderly
mar keting and assure there's an adequate supply of mlk
bei ng supplied to Class | processors.

And everything | have understood so far is that
with the current Class | differentials, dairy farners are
being -- basically subsidizing the provision of Cass | of
mlk for Cass | processors, in nmany cases, at a higher
cost than if they ship their mlk to nearby -- nearby
cheese pl ants.

MR, ENGLISH: | have no further questions. Thank
you for your tine,

THE COURT: |Is there other cross-exam nation of
Dr. Vitaliano before | invite the Agricultural Marketing
Servi ce gquestions?

| see none. The Agricultural Marketing Service is
i nvited.

CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
A. Good norning, M. Tayl or.
Q |"mgoing to try not to ask too nmany questi ons,
because | think with all the w tnesses between Cctober and
now probably have answered nost everything. Let's see.

| want to turn to page 5. And M. English did ask
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you a few questions on this. |In that m ddl e paragraph
starting with NWF, you tal k about the structural changes
in the industry, and the next sentence goes through what
you say those are: Larger fluid mlk plants, higher cost
of hauling, et cetera.

And | just wondered if you could -- we have heard
ot her witnesses talk about it, but if you could expand on

why you think those things were not adequately covered by

t he nodel .
A. Covered by the what?
Q Accounted for in the nodel
A. Well, the nodel obviously enconpassed a nunber of

those things. But as Dr. N cholson testified, it cannot
necessarily account for everything. And those are things
that, again, largely were, but | think we have heard

pl enty of testinony subsequent to ny first part of this
testimony, as to exactly those types of things that
occurred in -- in individual narkets that were not part of
t he nodel, those -- those -- those things beyond the power
of the nodel to really understand.

The nodel had, Dr. Nichol son said, 80,000
constraints on it, but even that was not enough to cover
all of these specific factors that were taken into
account, in some cases, different factors in different
regi ons.

Q If | turn to page 6, in the m ddl e paragraph

begi nning "the updated Class | differentials,”" you say, as

proposed, your analysis reflects less than the full cost

TALTY COURT REPORTERS, INC. 9663
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of moving mlk, and thereby maintain the Departnent's

| ongst andi ng principle of m ninmumprices.

| guess ny question is, how -- how do you know
t hat ?
A That was a statenment, quite frankly, that | took
fromthe people who were involved in -- already involved

in doing the col ored pencil work.

Q So that was just --

A. | cannot verify that directly.

Q Ckay. On the bottomof 8, page 8, and this is
where you had tal ked about CPlIs and a greater sensitivity
to the price of producer mlk. You say, "The closer
connection between farmand retail prices for dairy stens
fromthe fact that the cost of raw m |k has averaged about
31% of the retail value of products since 2002."

And | just wanted to know, how did you get the 31%
esti mat e?

A. That's an analysis that | do, that | did not
specifically spell out in here.

Q Can you describe that then? What you | ooked at?

A Yes. USDA, | guess it was the Econom c Research
Service, used to publish nonthly estinmtes of the percent
of retail price of a whole bunch of different agricultural
products, including dairy, as well as | think it was dairy
in the aggregate, used to publish nunber -- what
percentage of retail price is due to the farmprice, and
there was the farner share of the food dollar. And |

found those very useful.
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But USDA di scontinued them | think there were
maybe sone questions about the nethodol ogy fromtine to
time. ERS gets a little nervous about its nethodol ogy and
wi |l change things. But | found that useful enough that I
basi cally, you know, through -- going back through past
data, came up with sort of their fornmula for calcul ating
that. And | continued -- which basically took the
all-mlIk price and made cal cul ati ons from changes in the
CPIs. So | basically continued maki ng those cal cul ati ons
based on the ERS net hodol ogy that they no | onger reported.

And that was ny nunber from averagi ng -- averagi ng
t hose annual nunbers, which | actually conpute them
nmont hly, averagi ng them since 2002. That's kind of what
we call the dairy farnmers' share of the retail food
dollars, is what | have seen that referred to as.

Q So you base that off an annual average of the
all-mlk price and changes in the CPl over tinme?

A. Yeah. |In other words, | nmmintai ned that sane
relationship from you know, past periods when -- when,
you know, ERS | ast reported those. | sort of calcul ated
how -- how they were conparing -- basically conparing or
converting the retail price to a -- of all dairy products,
to a per hundredwei ght of mlk value, which could then be
directly conpared to the all-m Ik price.

And | cal culate those nonthly, because they
have -- again, with the CPIs and the all-m Ik price, those
are nonthly reported, so | basically conpute that, up- --

keep that ol d ERS net hodol ogy, update it on nmy own
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nmont hly, and then aggregate them annually, and in this
case, aggregated since 2002.

Q Ckay. And then on your CPlI chart that's above in
the mddl e of that page, page 8, seens |like the

variability, if | just look at the trend lines, there's

| ower variability in your all itenms in all food series --
A Yes.
Q -- when | conpare themto dairy.

So | was just wondering if you could tal k about
why you think that is?
A. Wiy the dairy CPI and the fluid mlk line --

Q | s nore vari abl e.
A -- are nore variabl e?

Preci sely because they are driven nore fully by a
single rather volatile factor, and that is -- that is
basically the price of rawmlk. It does translate into
retail prices with a lag. It does translate into price --

you will notice on the right side where dairy had -- which
had been trending | ower and | ower conpared to the

all-mlk -- or excuse ne -- the all itens and the all food
and beverages. That was during a period in which the
price of mlk was -- you know, was not -- was trending

bel ow the general rate of inflation.

During 2000- -- between 2021 and 2022, there was a
period of rapid mlk price inflation that was passed on to
retail. W saw those in the retail CPlI nunbers. And when
the price of mlk went -- sort of reverted back down to

nore nornmal | evels, we saw that those CPls turned around
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and actually were dropping. And those are not the
year-over-year rates, those are the actual consuner price
i ndi ces, which is an index version of actual retail
prices.

So what that graph says is particularly for all
dairy and -- and fluid mlk is that the retail price in
nom nal terns started dropping fairly quickly after the
price of mlk to dairy farnmers started droppi ng agai n.

So, again, the very -- the relative variability or
volatility of the dairy lines does -- does relate nore
directly, as | pointed out there, to the price of raw
mlk. And you wll see that probably for any agricultural
product, say, such as eggs, although | don't have the
nunbers, for which the retail price is a -- for which the
farmprice is a relatively | arge percentage of the retai
price. And that -- that is different from
hi ghl y- processed food products for which the price of the
raw agricultural comodity is a pretty small part.

Q And m ght that also -- |'mcurious your opinion --
also relate to the fact that since the peak in 2022, the
curve for dairy has flattened, it seens the curve for al
itens and all food beverages continue to increase?

A. Yes. And | remarked on that in ny -- the text of
nmy testinony. That -- and, again, ny conclusion is that
overall inflation, which is the all itens line, it
generally goes up, it rarely goes down for any significant
period of tinme. You can |look at that chart, and you can

see a few -- a few very small percentage of the nonths
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di spl ayed there, there is a reduction in overall
inflation. But generally the rate is upward. And that

t he aggregate of all food and beverages is such a broad
category that it alnost mrrors total inflation -- not
exactly, as you can see -- but it is also subject to the
sane forces that tend to nove it up and very rarely down.

And in particular, it is difficult to |ook at that
green |ine and determ ne and di scern any significant
i npact in the changes of general farmincone and farm
pri ces.

M5. TAYLOR: | think that's it for AVS. Thank
you.

THE COURT: Are there any other questions before |
invite redirect?

There are none.

M5. HANCOCK:  Your Honor, we have no further
guestions, just to thank Dr. Vitaliano for his patience in
getting back on the stand.

THE COURT: Al right. Let's turn to exhibits.

M5. HANCOCK: | think you have admtted themall.

THE COURT: Ckay, then, good. W still have about
20 m nutes before lunch. | would like to take a

five-mnute stretch break, but | would like to confirm

t hat our next witness will, in fact, be Jeff Sins?

M5. HANCOCK: Yes, Your Honor.

MR, ENGLISH | think that's right. | just -- we
have only had, | think, one stretch break and one

15-m nut e br eak.
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"' mjust wondering, and |'m not wedded to this at
all, but I"mwondering for M. Sins and ny benefit,
whet her we take a 15-m nute break now and go to 12:45 or
sonet hi ng? That m ght work out better. But |'m not
wedded to anything like that, and it may make a difference
because of the catering, so maybe we can't do that.

THE COURT: Al right. Just a nonent we will get
confirmation of the caterer's schedul e.

Ms. Hancock?

M5. HANCOCK: | don't actually -- we only have a
few mnutes left in M. Sing' tine, and so | don't believe
that his direct is going to be that long, so | don't know
that we need to go as far as 12:45. But | would prefer to
just get himon, and we can take our break, get himon,
and take our |unch.

THE COURT: All right. Let's go off record just a
nonent .

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. W're back on record at 11:42.

| apparently have not admtted into evidence
Exhibit 299. There's no harmif | admt it in nore than
once.

| hereby ask if there's any objection to ny
adm tting into evidence Exhibit 299, which is al so
NVPF- 35?  35.

There is none. | admt into evidence
Exhi bit Nunber 299.
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1 (Thereafter, Exhibit Nunber 299 was received
2 i nto evidence.)
3 THE COURT: Now, | know that | admtted into
4 evi dence Exhi bit 416.
5 Did | admt into evidence Exhibit 415? | think I
6 di d t oday.
7 Al right. So now all the exhibits are in.
8 M. Sims will be our next wi tness, but lunch is
9 here, so |I'd ask that you conme back fromlunch at 12:45.
10 W now go off record at 11:43.
11 (Wher eupon, the lunch recess was taken.)
12
13
14 ---000---
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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TUESDAY, DECEMBER 5, 2023 - - AFTERNOON SESSI ON
THE COURT: Let's go back on record.
W' re back on record. It's 12:50, a bit late.
apol ogi ze for that.
And we have not yet had this wtness begin his
testinmony on this, or we did?
MS. HANCOCK: We did, Your Honor. He introduced
Cass | -- or I"'msorry -- well, Cass | differentials,
Proposal 19 as a high-1evel overview, but then he has a
subset that is just his region, and that's what's left.
THE COURT: Very good. Al right. Then,
Ms. Hancock, if you will introduce yourself and guide us
as to how we wll proceed.
M5. HANCOCK: Thank you, Your Honor. Nicole
Hancock with National M k.
Wl come back to the stand, M. Sins.
THE WTNESS: Thank you.
THE COURT: Wbuld you state and spell your nane?
THE WTNESS: Jeffrey Sims, J-E-F-F-RE-Y,
SI-MS
THE COURT: You renmai n sworn.
JEFFREY SI M5,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON ( Cont ' d)
BY MS. HANCOCK:
Q M. Sins, you previously provided, and | believe
it was admtted, Exhibit 310, which is your witten
9671
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testi nony that conbines three different parts; is that
accur at e?

A Correct.

Q And we have already tal ked about parts 1 and 2,
and now you are prepared to tal k about part 3?

A Correct.

Q And that pertains to just the Southeast and
Sout hwest region as it pertains to Class | price
differential proposals from National M K.

A Yes.

Q Ckay. |If you could provide us with your testinony
regardi ng that Sout heast/ Sout hwest regi on, and by that |
mean your summary of that Exhibit 310.

A. Do we -- do we -- would we like to nmake a coupl e
of substantive corrections before | delve into that?

Q We can do that first. | was going the other way,
but we can do that first, if you want.

You have sone corrections that you would like to
make on page 33 of Exhibit 3107

A Yes. One correction on page 33.

Q What woul d that be?

A That is the very | ast paragraph, what technically
is the fourth line fromthe bottom the line starting with
the words "and finally," the word there "Don," D O N,
should be DO N A that's Dona Anna County, DO N A
A- N- N- A

Q | just nentioned that part 3 is what you are

covering. That begins on page 25.
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So this is a change that falls in that part 3; is

that right?

A Yes.

Q Ckay. And then you al so have a change that you
woul d I'i ke to nmake on page 447?

A Correct.

Q And what are those changes that you would like to
make?

A. In the | ast | ong paragraph there with the -- that

begins with the word "today's," each tine the word seven,
S-E-V-E-N, appears, that needs to be changed to ten,
T-E-N. That appears in the second |ine of that paragraph,
change S-E-V-E-Nto T-E-N;, in the seventh |ine of that
par agraph near the end, also S-E-V-E-N needs to be changed
to T-E-N;, and then in the twelfth line, which is
technically also the fifth line fromthe bottom near the
first of that line, that word seven, S-E-V-E-N, needs to
be changed to T-E-N. Al three pl aces.
Q Ckay. Thank you for that.
Now are you ready to give us your sumrary or
executive summary about your Sout heast/ Sout hwest
testi nony?
A. Yes. This will be a brief executive sumary of
t he work of the Sout heast/ Sout hwest Regional Class | price
commttee, or subconmttee as sone people might call it,
particularly regarding Orders 5, 6, 7, and 126.
The Sout heast/ Sout hwest regi onal conmmttee

followed a traditional nethod of establishing a Cass |
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differential surface. The Sout heast/ Sout hwest regi onal
committee used the USDSS nodel results as a guide,

adj usting the nodel -suggested differentials as needed for
the | ocal market particul ars.

Certainly, the major local issue for the
Sout heast / Sout hwest regi onal conmttee was the m |k
deficit condition in the Oders 5, 6, 7 and Eastern Texas
portions of those four marketing areas. The mleage mlk
noves to supply Cass | in this area are nassive. The
m | k production has |left the Southeast and noved within
Texas away fromthe popul ation. Overall, the
Sout heast / Sout hwest regi onal commttee's proposed
differentials follow the USDSS nodel suggestion quite
cl osel y.

The | argest adjustnents to the nodel results were
at plants, or groups of plants, in order to provide proper
price alignnment between plants. The changes were
general |y conservative, knowi ng that we had to nake -- be
aware of price issues and adjustnents in other regions
that woul d i npact the overall price surface.

And this is major issues, the Class | -- the
shortage of mlk available for Class | certainly in this
area, the overriding issue that we had to deal with as a
regi onal conmmttee.

Q Thank you, M. Sins.

M5. HANCOCK: And with that, we would make him
avail abl e for cross-exam nation.

THE COURT: Very fine. 1'mgoing to need the
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record copy of the exhibit. | didn't bring mne with ne.

THE WTNESS: It is nunber 310.

THE COURT: Thank you very nuch. |I'mfine so far,
and I -- | did not want to ask for it while corrections
were being made to the record copy. Thank you.

M5. HANCOCK: | don't know if -- if there's --
guess I'Il let others, if they need to refer to other
exhibits. But he had a grouping originally of exhibits.
You mi ght need those as well.

THE COURT: Al right. Thanks so much.

All right. W remain on record -- oh, let's go
back on record.

W' re back on record at 12:57.

VWho will begin?

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon, M. Sins. M nane is Chip English
with the M1k Innovation G oup.

So | did divide up the cross-exam and | amfairly
confident -- but, again, it's been a couple nonths -- that
| am not going to duplicate anything.

Nonet hel ess, your parts 1 and 2 were the big
picture, so now let's talk about the Southeast. W heard
testimony in Cctober from M. Covington that you gave him
input on Florida. | think you were in the room when he
testified.

Do you recall his saying that?

A. | may have been in the room | -- 1 -- would you
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repeat the question? | think -- you faded off at the end
t here.
Q In Cctober, M. Covington said that you gave him

i nput on Florida.
Do you recall that?

A | did give himinput, and if he said that, it was
true.

Q What was the input you gave himon Florida?

A. We di scussed the prices that we woul d use or input
i nto our proposal.

Q And did you discuss the reason why Mam , Florida,
was going to stay at the University of Wsconsin nodel at
$7.907?

A. That's the average --
Q Yes.
A. -- of the USDSS nodel results for May and Cctober.

And, yes, that's the nunber we picked at M am.
Q And you were here earlier today when Dr. Vitaliano
testified that, at least in his view, that $7.90 would

t hen i nclude the $2. 20 base, correct?

A. The $7.90 was run off a nodel version that started
at $1.60.
Q But then | asked hi m questions about where was the

$0. 60, and he seened to indicate that he thought that the
$0.60 was built into that; is that correct?

A As | just testified, the nodel run we worked off
of had 1.60 as the m ninum | evel .

One thing that is inportant to remenber with
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regard to Orders 5, 6, and 7 is that there was anot her
proceeding, a hearing earlier this year, and a Fi nal
Deci si on, which was just released |late | ast week, which
will install increases in transportation credit
assessnents, the transportation credit bal ancing fund
assessnents particularly, in Oders 5 and 7, and
installing new distributing plant delivery credit in all
three orders, Orders 5, 6, and 7.

So there are additional Class | nonies that the
order provides for the attraction of mlk to those
mar keting areas, which are not included in the specific
Class | differentials.

Q So | was going to get there later, but if we're
going to go there now, that's fine. | -- | think USDA
m ght have questions as wel|.

But how and in what way were those changes

i ncorporated into your thinking for the Southeast?

2023

A. They were not directly, but we did realize that we

had -- we believed had made a reasonabl e case for the

i nclusion of those increases in those two different

transportation credit assessnment plans. Thus, that |ed us

to take up a nodest conservative approach with regard to
Florida and to follow the nodel

Q Now, the hearing had not yet been held when you
had the nodel run, correct?

A That's correct.

Q And the hearing, in fact, was in progress on the
day that March nunbers were generated in Exhibit 300,
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correct?

A. | don't -- | can't testify as to the overlap of
any dates. But obviously, if the hearing was begun in
March, we had begun working on these provisions well in
advance of March so that we could get our proposal in.
And so we had sone -- we had -- we were cautiously
optimstic that we could make a proper case for the
increase in those Class | transportation credit
assessnents and dairy distributing plant delivery credits
for Orders 5, 6, and 7.

Q So | think a few nonents ago you said it didn't
directly inpact.

How did it indirectly inpact your thinking in the
Sout heast ?

A. That theoretically we could have gone a little
hi gher in Florida. W could have gone a little higher
anywhere. But those -- the potential of those new C ass |
dollars for nmoving m |k around the Southeast provided us
opportunity to -- to actually follow the nodel.

Q And what about North Carolina, where we have
testinmony that notw thstandi ng your desire for nore noney
for transportation credits, National M|k proposes
deviating fromthe nodel by lowering the prices, say, in
t he Research Triangle area?

A. We did not lower the differentials, the
differentials increased.

Q |"msorry, | apologize. | apologize. Thank you

You | owered them fromthe nodel, correct?

TALTY COURT REPORTERS, INC.
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A. We el ected to use prices |ess than the average of
t he nodel results for the two nonths.

Q Do you know if you used the May or used sonething
| oner than the May?

A | don't recall whether we used the | ower of.
W -- we | ooked at the data, |ooked at the nodel results.
That area is a little bit different than sone of the rest
of the Southeast. The hearing record in the Orders 5, 6,
7 proceedi ng provides substantial information that there
is a-- a higher level -- a higher quantity of in-area
m |l k production in Oder 5, nost of which is east of the
Appal achi an Mount ai ns.

Therefore, we determ ned that because of two or
three things, that higher |evel of production in, say,
North Carolina and Virginia, and the several plants, the
robust plants -- robust nunber of plants in that area,
that we could do sone stair-stepping, you can do a
little -- save a little noney on bal anci ng because there's
still several plants there, that led us to -- and plus the
nearness of the reserve supply in, say, Maryland and
Pennsyl vania to that Virginia and Carolina area, that |ed
us to the conclusion that the nodel results were nodestly
hi gher then they needed to be for our proposal.

Q Now, you had the nodel results before you asked
USDA for the hearing, correct?

A. Yes. As | said, though, we were well into our
devel opnment process on that hearing proposal. Obviously,

if the hearing was held in March, we didn't come up with
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our proposal on the first day of March or the | ast day of
February. W were well into the devel opnent process, and
we felt we had a good case.

Q Did you tell USDA in that hearing about the need
for transportation credits that, oh, look, in this one
particular part of area 5, we don't need mlk as nmuch?

A. Beg your pardon? Please repeat that question.

Q In the Sout heast hearing, given you had the node
results and you were thinking about what you were going to
do, did you tell USDA, oh, |ook, we have these nodel
results, we're going to go |lower, we don't need
transportation credits at the sane |level in that part of
Order 5 that we need them el sewhere?

A We did not go lower. W increased the
differentials in Proposal Nunmber 109.

Q To the extent that you, for instance, in Durham
North Carolina, propose $0.20 | ower than the nodel, which,
yes, is higher than the current, did you disclose to USDA
that there were certain situations within Order 5 that
nmerited an increase but not as high as other parts?

A We did not have that conversation wth USDA

Q Did you get input fromM. Covington with respect
to the non-Florida Sout heast?

A. M. Covington was a nenber of the
Sout heast / Sout hwest regi onal price conmttee.

Q And what input did you get fromhimwth respect
to, say, Al abama or Georgia, if you recall?

A. Virtually every nmenber of the Southeast/ Sout hwest
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comm ttee gave input on all four if you -- orders. One
menber felt |like they weren't qualified to make any ki nd
of recomrendati on regardi ng Order 126, but the whol e
comm ttee worked collaboratively to find a reasonabl e
price surface across that entire region, with the
exception, again, of Area 126 where one of our nenbers
didn't feel qualified to participate in that particul ar
mar keti ng area.

Q | think M. Hoeger suggested that he may have
gi ven you i nput on the Southeast; is that true?

A. M. Hoeger was a nenber of the commttee, so
obvi ously he gave -- he didn't give ne input. He shared
his views with the broader committee.

Q What was the input that he gave you with respect
to the Sout heast?

A. That -- that the -- generally, that the agreenent
that the slope needed to increase because it was very
difficult to attract mlk for -- for any use to the
Sout heast, nmuch less Cass |, and that we needed to
i ncrease the slope, follow the nodel where it was
appropriate, adjust it where it needed adjusting.

Qur general idea was to follow the nodel unless

2023

there was a good reason not to. Also, to apply and try to

mai ntain current price relationships unless there was a
conpel Il i ng reason not to.

Q | f the slope needed to increase, why not go even
hi gher in Mam than you di d?

A. As | said, we had a very -- we felt very
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confident, very good about our case that would apply an
extra $0.85 -- or 80 to $0.85 -- onto the dass |, the
effective Class | cost to handlers in the Florida market,
including Mam. It would be hard to not recognize that,
at least in our thinking.

Q Did you give M. Hoeger input on Order 327

A. | beg your pardon?

Q Did you give M. Hoeger input, in turn, on what he
was doing in Order 327

A. If it was, it was very, very little.

Q And who did give you input on Order 1267

A. The regional commttee was -- had representatives
fromfive cooperatives: Dairy Farnmers of Anerica, Lone
Star M|k Producers, Maryland and Virginia M|k Producers
Cooperative Association, Prairie Farnms Dairy, and
Sout heast M | k.

Q And was it Southeast MIk who didn't feel
qualified to comment on Order 1267

A No.

Q Whi ch one was it?

A Maryl and and Virgi nia chose not to comment on
Order 126.
Q So turning to the Southeast and anchor cities,

were you involved in the determ nation of what woul d be
t he anchor cities?

A. Did you say determ nation?

Q Yeah, determ nation of which cities would be

anchor cities.
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A | was.

Q So | ooking at your area, it appears W nchester
Kentucky; Nashville, Tennessee; Asheville, North Carolina;
and Amarill o, Texas, were anchor cities; is that correct?

A Yes.

Q Are those supply points or distributing plant
| ocati ons?

A. Those are distributing plant |ocations. Al of
t hem pool distributing plants.

Q I n 2006, when the cooperatives sought and obt ai ned
an increase in the Cass | differentials, did you use
distributing plant | ocations or supply points as the
basi s?

A. Nunber one, that hearing was held in 2007.

Q | apol ogi ze, 2007.

A It was not inplenented until 2008. W used a
conbi nati on of supply points, typically supply points
outside the marketing areas, but then we used distributing
pl ant points inside.

Q And so why didn't you use supply point areas
outside in this instance?

A. I'm-- I'"'m-- | find that question curious,

M. English. At that hearing, it was in Tanpa as |
recall, you asked ne sone very specific questions about --
at that tinme, about why we didn't use a nodel |ike the
USDSS nodel. So now you are asking ne why we didn't do
sonething that you intinmated at that tinme that we should

have done. I"'ma little curious.
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Q Well, actually, no, sir. First of all, |'m asking
t he questions, so you can be curious. But | don't believe
there's any inconsistency because |I'm aski ng about how you
devi ated fromthe nodel

A. Ch, I"'msorry. Ddn't sound like that to ne.

Q Well, the nodel didn't provide anchor cities, did

A. It did not.
Q So the idea of anchor cities was yours, right?
A The idea of anchor cities was that, when we

divvied up the work anong the regional commttees, we
needed sone demand points along the -- what | wll
casually refer to borders of the regional commttee, so
t hat each regional conmttee would at |east have sonething
to start with in ternms of its regional work.

Q But you, a nonent ago, thought that sonehow | was
maybe sonewhat inconsistent because | wasn't |ooking at
t he nodel .

|"mactually |ooking at the nodel. And so nowl|l'm

asking you why, in deviating fromthe nodel now, are you
deviating fromno nodel in 2007, the concept of using both
di stributing plants and supply points?

A. Wel |, the nodel considers supply points and denmand
poi nt s.

Q What were the principle core concepts for
sel ecting an anchor city?

A. As | indicated, there were cities along the

regi onal borders that we set tentative C ass |
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differentials, and | enphasi ze "tentative." These were
not -- well, if | had a different word, | would have used
it nowin afterthought instead of anchor. They were not
anchored in the sense that they could not be adjusted,
sinply they were set to aid the devel opnent of the
intra-regional Class | price surfaces. It gave us each a
place to start as we worked toward the mddle, if you
will, of our respective regional areas.

Q And so what regional area was Amarill o adj acent
to?

A. It woul d have been adjacent to the Western -- or
to the -- generally the Kansas portion of Oder 32.

Q And yesterday, and today, and | ast week, there was
some extensive discussion about what was done in that
ar ea.

Did -- did you get input fromthem as to what
Amarill o should be set at based upon what they were
| ooking to do for Col orado and Kansas?

A. | don't recall any conversations that said we need
to set Amarill o based on anything outside of that. Qur
decision on Amarillo was purely based on the rel ationship
wi th Lubbock.

Q And how did Asheville neet the criteria of being
an anchor city?

A. It was kind of a -- it was a bit of the corner
where -- nearby where, say, Order 33 dips down into West
Vi rgini a.

Q Now, did you change -- for the anchor city in
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Ashevill e, make it sonething other than zero fromthe
nodel ? You altered it fromthe nodel ?

A Dd we --

Q Did you propose Asheville as being the nodel
aver age?

A No.

Q What did you propose Asheville to be relative to
t he nodel average?

A $0. 30 | ess per hundredwei ght.

Q And yet it was adjacent to Order 33, and Order 3
has an anchor city in Charleston, West Virginia, correct?

A Correct.

Q And for Charleston, West Virginia, National MIk
says it should stay at the nodel average, correct?

A | think I -- yes. | believe that's correct.

Q And did you know t hat when you recommended setting

Asheville as an anchor city at $0.30 | ess than the nodel

aver age?
A. | don't recall knowi ng what the Charl eston
recomendation was at that tine -- the Charl eston, West

Vi rginia, recommendati on.

Q There's a proprietary plant |ocated in Charl eston,
West Virginia, correct?

A. | believe so, yes.

Q What is the justification for saying, we're going
to use the nodel average for Charleston, West Virginia,
but to the south and east for sales that m ght conme out of

t hat plant, you are going to go $0.30 |lower in Asheville?
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A. As we described in the testinony, and as |
nmenti oned a nonent ago, the cost to supply the Carolinas
and Virginia, we felt the nodel overstated. There is sone
bal anci ng opportunities in between the plants, there is
sonme mlk production left in Virginia and North Carolina.
Again, a quantity inside the marketing area whi ch exceeds
certainly Order 7 is a proportion of the supply. W just
sinply felt that the nodel actually generated slightly

hi gher results than -- than was necessary, so we adjusted
t hose.
Q You were here earlier today when Dr. Vitaliano

testified about a correction to Cark County, Ohio,
correct?

A Yes.

Q And that was to reduce the value in dark County,
Ohi o, correct?

A. | don't know the genesis of that correction.

Q So do you know whet her Charl eston, Wst Virginia,
has the privilege of being set at the nodel average, but
both to the north, and west, and south, and east, National
M1k sel ected nunbers that were | ower than the nodel
aver age?

A. Wel |, Charleston, West Virginia, is on the west
side of the Appal achian Mountains, an area which is
particularly substantially nore difficult to supply than
t he east side of the Appal achi ans.

Q Do you know whet her that plant has a local mlk
suppl y?
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A | do not know for sure.

Q Since the existence of the local mlk supply for
those plants in North Carolina made a difference for
National MIk in setting Asheville, if they testified that
they had a local m |k supply, should USDA take that
consideration in their pricing?

A. Nunber one, | didn't say that the mlk supply in
Virginia and North Carolina is sufficient to supply al
the plants in those two states. They are -- the quantity
of mlk produced inside Virginia and North Carolina
conpared to its use is higher locally than, say, Oder 7.
There is still substantial mlk that nust nove from say,
the Mddle Atlantic area down to the Virginia and Carolina
pl ants.

| don't know what the circunstance is at
Charl eston, West Virginia. Were its supply is, I'm--
|'mnot famliar with that.

Q Tell me about the decision-naking process for
National MIlk in proposing to increase Amarillo fromthe
nodel results of an average of $2.25 to $3, which is $0.75
per hundr edwei ght ?

A Yes. That -- | can explain it, |I hope, in a way
t hat i s understandabl e.

Currently across the Order 126 nmarketing area, the
differential structure works like this: There is a
differential for the Texas Panhandl e, which applies today
to both Amarill o and Lubbock of $2.40 per hundredwei ght.

The differential in Dallas, Texas, or the
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Dal | as-Fort Worth Metroplex, is $3 per hundredwei ght.
That's the order base zone. Then there is a differential
of $3.60 per hundredwei ght that is applicable on the Gulf
Coast, particularly Houston and Conroe.

So if you look at the relationship of those three
areas, the Panhandle at $2.40, to Dallas at $3, to Houston
at $3.60, there are equal steps of $0.60 com ng fromthe
Panhandl e where nost of the mlk and the reserve supply
is, there are equal $0.60 steps, $0.60 to
Dal | as-Fort Worth fromthe Panhandl e, $0.60 nore to
Houst on/ Conr oe.

The commttee | ooked at that and said that equal
step process is a good idea, and we shoul d preserve that,
but the slope needs to increase.

So we knew what the differential we had provided,
or at least tentatively established on the Order 7, Qulf
Coast, and set -- or the Houston differential at $5, a
nunmber which aligns well with the $5.70 at Lafayette,

Bat on Rouge, and Hammond, Loui si ana.

Anyway, we al so noticed when we | ooked at the --
at the alignment of prices, there is a natural $4 per
hundr edwei ght zone that basically starts all the way in
New York and weaves its way fromthe Northeast to the
Sout hwest, and extending on its line, makes it to Dall as.

We sai d, okay, that nakes good sense. That aligns
also nicely wwth the plants -- the prices we have
established, or we tentatively established in Arkansas and

Sout hwest M ssouri .

TALTY COURT REPORTERS, INC. 9689
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

So at that point, we said, okay, $4 in Dallas
makes sense, or Dallas-Fort Worth Metroplex. And so if
we're going to maintain those equal steps fromthe
Panhandl e to Dallas, Dallas to Houston, the Panhandle
price should be $1 less than the Dallas price. So, okay,
$3. So we -- basically the $3 cones pretty close to the
nunber the nodel suggests for Lubbock.

Then the question was sinply, should Lubbock and
Amarill o have the sane price as they do today? And the
answer was yes. And the data suggests that, absolutely,
bot h Lubbock and Amarillo sit in the heavy production
portion of Texas.

Bot h of those distributing plants have nore than
sufficient mlk right around them in counties either --
the county that the -- of -- | think Lubbock has actually
alittle bit of mlk in it, but the neighboring counties
have sufficient supply for that plant.

Amarillo | don't believe has -- or -- which is
Potter County, | don't believe has any m |k production,
but it sits right on top of another |ocal supply.

So the local supply procurenent cost for those two
plants in Amarill o and Lubbock are very little. They --
t hey have got mlIk right on top of them And both of
t hose plants kind of share that Panhandl e area as
di stribution points.

And so our decision was that it nakes good sense
to establish both of those plants at the sane price, the

sane differential, and that did nean varying fromthe
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nodel. And -- but the price alignnent between the
Panhandl e and the Dallas Metropl ex and the Panhandle in
Houston, and wi thin the Panhandl e between those two

pl ants, were the overriding considerations for

establishing $3 as the differential in the Panhandl e.

Q |'"'msorry, what county is Lubbock in?

A Lubbock.

Q It's in Lubbock County.

A. Lubbock is in Lubbock County.

Q For instance, Houston is in Harris County,
correct?

A. Houston is in Harris County, correct.

Q There happens to be a Houston County --

A. There is a Houston County that is not Houston.

Q But the nodel, notw thstandi ng what you just said
about Lubbock and Amarillo, the nodel did provide for a
$0.50 di fference between Lubbock and Amarillo, correct?

A Yes. Let nme -- before | say "yes,'

t hat .

let me verify

What nunber did you say for a difference?

Q $0. 50.
A Actually, | believe it's 60, if you use the nodel
aver ages.

Which | think now would be a good tine to point
out, we ran the nodel for two nonths, and in virtually
every case, the May solution and the October solution were
different. That says to ne that differentials are going

to follow in sone range around those nunbers, not al ways
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at the average, not always at the bottom not always at

t he top, naybe above the top, below the bottom But that
in itself suggests that the nodel results are inprecise
and require sone adj ustnent.

Q So just to be clear, when you did the $0.60
di fference, was that Hereford County?

A. My notes here say that the average of the node
runs of the third nodel run for Amarillo is two and a
quarter -- 2.25, excuse nme -- $2.25 per hundredwei ght, and
t he average for Lubbock was $2.85. And | believe that is
a $0.60 difference.

MR ENGLISH: Can | have anot her exhibit marked,
Your Honor ?

THE COURT: Yes. Let's go off record while we do
t hat .

We go off record at 1:29.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 1:38.

M. English, we have marked as Exhibit 417,
M G 38; we have marked as Exhibit 418, M G 41; and we have
mar ked as Exhibit 419, MG 42.

MR. ENGLI SH: Thank you, Your Honor.

(Thereafter, Exhibit Nunmbers 417, 418, and

419 were marked for identification.)

MR. ENGLISH: And so for the record, Exhibit 417,
al so knomn as MG 38, is, for this particul ar testinony,

t he sel ected Arkansas, Kansas, M ssouri, Cklahonmn, and
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Texas county conparison with the sane | egend as we have
had for every other docunent, and with the sane
information with, of course, the reference to the pool

di stributing and supply plants and county | ocati ons cones
fromFederal MIk Order data and will be testified about
by Ms. Keefe. And then to the right, of course,

Proposal 19 are calculations that are described in the

| egend. So that is what Exhibit 417 is.

Exhibit 418 is a state nap of Texas with counties
and a nunber of cities |listed. Texas is a big state.
They have a ot of counties. And | thought it would be
nore useful than the conversation | have been having with
M. Sins to | ocate some of those areas.

And, finally, Exhibit 419 is titled "Pounds of
M|k Marketed from Each County of Texas by Sel ected Texas
Producers for 2023" -- should be selected "Texas
Counties."

THE COURT: \What part should say "sel ected" --

i nstead of "producers"” it should say "counties"?

MR, ENGLISH |I'msorry. "Pounds of M|k Marketed
for Each County of Texas by Sel ected Texas Producers for
2023." That's correct as it is.

THE COURT: Ckay.

MR ENGLISH And it is data, as you can see in
t he header at the very bottom derived fromthe Southwest
M Ik Marketing Adm nistrator, DallasMA com O der
Statistics. This is the specific website reference. In

order to print the very sanme docunent, you'd have to, you
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know, hit print on the website to get these, and so this
has producti on dat a.

And, again, the source of the information is, in
this instance, the Southwest M|k Market Adm nistrator

THE COURT: How do | know that?

MR. ENGLI SH: The website, Your Honor, is
https://ww. Dal | asMA. com

And Dal | asMA is what they nust use because
that's -- the MAis for Market Adm nistrator, | believe,
and the Market Adm nistrator's office for that order is in
Dal | as.

THE COURT: Thank you very mnuch.

MR. ENGLISH: Carrollton, Texas.

THE COURT: Good. You may proceed.
BY MR ENGLI SH:

Q You coul d have achi eved the sanme result as
encouraging mlk to nove to Dallas and Houston with the
nodel results, could you not?

A. The rel ationshi p between Lubbock, the average of
the May and Cctober results was $2.85. Lubbock represents
kind of the bottomend, or the south end of that Panhandl e
ar ea.

The nodel for -- depends on whether you pick
Fort Worth or Dallas. The nodel results actually were
different for the nodel for -- for Fort Worth and Dall as
if you | ooked at the average. So at 2.85 versus 3.75, to
all the way to Dallas, that is less than the $1 difference

t hat we propose.
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Q But if you | ook at the county of Deaf Smth to the
west of Amarillo, that's where the m |k production really
is in the Panhandl e, correct?

A Deaf Smith is one of the predom nant ml Kk
producti on counties, yes.

Q s the mIk noving fromthere or from Lubbock or
bot h?

A Depends on the day.

Q But if it needs to nove from Deaf Smth, woul dn't
the nodel results have provided you nore of a slope to
Dal |l as and Fort Wbrth?

A. It would, but it would not have aligned the prices
bet ween Lubbock and Amarillo, as we indicated nakes sense.

Q Way is the nodel wong in establishing that $0.60
di fference between Lubbock and Amarill o?

A | don't think it's wong. | think that it -- it
provi des a general picture of how prices should flow from
reserve supply areas to denand areas -- a general picture.
And then there are overriding concerns based on | ocal
i ssues which make adjustnents to those general suggested,
if you wll, values necessary.

Q Now, we have heard sone testinony earlier today
fromM. Gllagher, that in addition to the cheese plants
in Colorado, that there's a cheese plant being built in
Lubbock, correct?

A Yes.

Q And did you disclose to University of Wsconsin

that that plant was being built?
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A. | do not recall whether that was on the plant add
list, if you will.

Q Now, if M. Gallagher is to be believed, doesn't
t hat cheese plant being built in Lubbock nean that there
will be nore demand for mlk in and around Lubbock?

A The inclusion of the opening of any new pl ant
gener at es demand, yes.

Q And if the nodel took that into consideration
won't that volume in and around Lubbock not be as
available to Cass | using the sane rationale as
M. Gallagher used with respect to Weld County?

A. | think we need to pause and think about this just
a second. The basic threat, in ny opinion -- and | w |
say this is ny opinion -- to supplies for Class | are that

it is easier and nore convenient and |less costly to supply
cheese plants than it is Cass | plants. The cheese
plants typically run every day. They take a simlar
anount of mlk every day. The only reason they don't run
is if their equipnent fails. They are |ocated near the
mlk, generally. They are shorter hauls. They are easier
to bal ance because they don't require a | ot of bal ancing.
The Class | plants are a long way fromthe m| k.
They vary their receipts daily, even within the day. The

thing that the order programis going to have to address

isif we're going to -- if we're going to track mlk to
Class |, the conpeting use of mlk is Cass III
Q The plant -- there's a proprietary fluid mlk

operation known as Plains Creanery located in Amarill o,
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correct?

A Yes.

Q M|k doesn't have to nove very far to Amarill o,
does it?

A There's -- there is sufficient m |k nearby

Amarillo to supply that plant, yes.

Q Doesn't the nodel address that and suggest that
the value, then, for Amarillo should be indeed | ower than
Lubbock?

A. The nodel's suggestion doesn't take into account
the fact that both Amarillo and Lubbock sit directly on
top of local supplies. Those plants have, for a very |long
time, had the same Class | price -- or the sane O ass |
differential, if you will. They both serve custoners in
t hat Panhandl e area. They conpete for sales in the sane
area. Lubbock mlk cones back up to Amarillo. Amarillo
mlk is sold in Lubbock. And they both conpete for
custonmers in between and left and right, fromthe
hori zontal -- excuse nme -- the vertical |ine between
Amarill o and Lubbock.

Consequently, because of that historic
rel ationship, that submarket, if you wll, of
Amari | | o/ Lubbock, the Sout heast/ Sout hwest commttee felt
i ke, believes, and still believes, and believe we're
correct, that those plants should continue to have the
same Class | differential.

Q One way to have the sane Class | differential is

you coul d have raised Amarillo up and taken Lubbock down,
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correct?
A. There are an infinite nunber of mat hemati cal
conbi nations, so | guess |I'll agree.

Q So if you had done that, then you could stil
achi eve a difference between Lubbock and Dallas that would
be identical to a difference between Amarill o and Dall as,
correct?

A It still requires going up from$2.85 to $3.
W -- again, there was the overriding additional --
addi tional constraint, or additional belief, or additional
desire, to maintain equal steps fromthe Panhandle to the
Dal | as-Fort Worth Metroplex, and fromthe
Dal | as-Fort Worth Metroplex to the two counties on the
@Qul f Coast, or near the @ulf Coast, Houston and | believe
the other county, or Harris County and the county that
Conway sits in -- that Conroe sits in

Q And | do -- so | don't want to go back and revisit
the testinony of part 1 and 2, which was al so addressed by
| DFA.

But you went out of your way to tal k about the
difficulty of getting mlk fromAmarillo and Lubbock to
Dallas. |If both of themwere even | ower than what you
have, wouldn't you increase the incentive for the mlk to
nove to Dall as?

A. If we had |lowered the -- or if we had established
a differential at less than 3, that woul d have been a
st eeper slope for Dallas had we maintained 4 at Dall as.

Once you change the Panhandl e, that doesn't nean that you
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end up with the necessarily $4 at Dall as.

O her factors and other price alignnment issues
could -- could inpact where we canme out at Dallas. You
can't nove one place without considering its inpact on
others. This is an iterative process.

Q And yet, the nodel does that as well, does it not?

A. | beg your pardon?

Q The nodel also is an iterative process and finds a
way to nove mlk, correct?

A. It finds the absolute perfect solution for noving
m | k | ooking backwards into tine.

Q Didn't the nodel, for noving mlk fromthe
Panhandl e to Dallas, provide a $0.40 better solution than
what you have done? That is to say, your nodel, your

results are a $1 difference and the nodel difference would

be $1.407?
A A dol I ar what?
Q  $1.40.
A To Dallas or Fort Wrth?
Q To Dal | as.
A But, | believe that it would be $1.50 -- $3.75 per

the nodel is $2.75. But, again, it ignores the other
inplications of having a separate price at Amarillo and
Lubbock.

Q | don't nean to be circular, or | think nmaybe you
are being circular, what about the nodel is -- needs to be
corrected with respect to the fact that the nodel suggests
that Amarill o should be | ess than Lubbock?
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A. The -- the nodel provides a solution which doesn't
take into account those |ocal factors, those I|ocal
conpetitive circunstances, that the human el enent does.

Q And what precisely is the human factor considering
why Lubbock and Amarill o should be identical rather than
reflecting the nodel difference?

A. The -- | think | have described that. They both
sit -- they both have, in essence, equal |ocal supply
costs. They both sit on top of the next door supply.

They both conpete for sales in the sane area. They have,
for a very long tine, had the sane price. Those are the
overriding factors we -- we appli ed.

Q Al right. So let's conpare the map, 418, to the
Market Administrator's information, which is 419. And
let's just -- that's for conveni ence purposes for here,
for the nonth of October, since that's the nost recent
one.

The Amarillo mlk sits near Deaf Smth, correct?
THE COURT: Amarillo mlk sits?
BY MR ENG.I SH:

Q Amarillo mlk, Amarillo plant sits near the county
of Deaf Smth, correct?

A Yes.

Q Whi ch had 102 million pounds of mlk in QCctober of
2023, correct?

A. According to this tabular summary, yes.

Q In addition, the plant at Amarillo sits south by

two counties of Moore County, correct?
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A. Yes. Actually, Amarillo is in Potter County,

Q Yes. One county. Ckay.

A Technically that's one county away.

Q Looked li ke it was on the border.

A It's very close. But if you look at the -- if
you -- when you go to Amarillo, you are in Potter County.

Q Okay. So we have Moore County with 201.8 billion
pounds in COctober, correct?

A Yes. Al nost 201.09.

Q What's the mlk that's cl ose to Lubbock?

A. Qur -- excuse ne. Hale, | believe, is a
substantial m |k production county, H A-L-E.

Q Hal e?

A. It is alnmobst 50 mllion pounds.

Q 50 mllion pounds. Deaf Smth is 102 mllion.

A. Ri ght .

Q Ckay.

A. Lanmb County, | believe, is a pretty substanti al
m | k produci ng county, alnost 180 pounds. L-A-MB, Lanb.

Q L-A-MB. Ckay.

Nonet hel ess, al so | ess than Deaf Smth, correct?

A Yes. But -- alittle bit |Iess than Deaf Smth.
That's DDE-A-F, SSMI-T-H.

Q But significantly |ess than More at
201.8 mllion, correct?

A. Which is less. They are all |ess than More.
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Q Lanb -- Lanb is half of what is avail able just
north of Amarillo in More County, correct?
A. Moore County exceeds all three of the other

counties you have identified.

Q Is there mlk also to the west of the state |ine
i n New Mexi co?

A Yes.

Q Is that closer to Amarillo or to Lubbock?

A | don't think there's a substantial anmount of
difference. | don't know the m | eages absolutely, but --

that mlk probably is closer to Lubbock.

Q Now, as testified to earlier today, but also it's
been in the record for a while, but Dr. Vitaliano
testified --

THE COURT: You are kind of talking to yourself.

MR ENGLI SH:  Sorry.

THE COURT: So sl ow down and --

MR. ENGLISH | thought | was still speaking
slowy, but apparently not. Al right. | will do what I
can to nove ny voice up, and maybe if | take a quick
second to have sone water
BY MR ENG.I SH:

Q So if we |ook at Row 2678, the next to the | ast
row on Exhibit 417, the difference between Proposal 19 and
Uni versity of Wsconsin average as a percentage is 33%
correct?

A. That's what the table says, yes.

Q And for Deaf Smith, Row 2549, up to -- its 28%

TALTY COURT REPORTERS, INC. 9702
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

correct?
A Yes.
Q So now Comanche, as we heard earlier today, but

it's been in the record for a while, there was a change
fromwhat you had determ ned to what is now the nunber,

and so it is now $3.85, correct?

A. Yes. It always was that. | can't -- | cannot
expl ain how the -- those two counties were |isted
incorrectly in the -- one of those subm ssions, but it's

not |ike we nade a | ate change at Comanche and what ever
county, Travis County. They have been that for a | ong
time. There was just sone error that got into the
spreadsheet, and | have no i dea how.

Q So what is the explanation for Comanche County
only going up 5% fromthe nodel versus these areas in the
Panhandle with [ots of m |l k?

A. W felt $3.85 was a reasonable relationship with
Dal | as-Fort Wrth at $4. It was about the relationship
bet ween those two prices, not their relative change versus
a plant in the Panhandl e.

Q So nonet hel ess, going to Dallas, you noved up
Dal | as $0.25 fromthe average.

The nodel actually had Dallas at 3.75, correct?

A Yes.

Q Which wasn't that far off from%$4, was it?

A And | think we could nake the case that $4 isn't
that far off 3.75.

Q But, again, the nodel would, vis-a-vis Amarillo
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2023

Q You have actually narrowed that difference by
$0. 50, correct?

A We have -- we have increased the difference
bet ween the Panhandl e from $0.60 to $1.

Q But you have decreased it vis-a-vis the nodel
correct?
| ack of a better term "gospel,"
suggestion. It's a starting spot. There's a range of
nunbers around that average or the high or the | ow that

woul d all be reasonabl e.

by | DFA, nonet hel ess, that $1.50 difference would sol ve
that problemof getting mlk fromAmarillo to Dallas

better, correct?

$1 per hundredwei ght. But that $0.50 would create a

substanti al probl em between Amarill o and Lubbock.

as, you know -- give you $1.50 difference?

A "' m sorry?

Q | f you | ook at |ine 2547, Dallas --

A Yes.

Q -- the nodel average is 3.75.

A Yes.

Q | f you | ook down to 278 where Plains, Amarillo is,
it's 2.25, or $1.50 difference.

A Yes.

and it is not. It is a

A $1. 50 per hundredweight is greater than $1 and --

Q Even t hough cheese plant is about to be built in

A Yeah. That presunes that the nodel nunber is, for

Q Goi ng back to your exhibit that was then di scussed
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Lubbock and take up m | k?

A. The -- our proposal is that the price in Amarillo
and the price at Lubbock, as they are today, should be the
sane differential.

Q | think you did nention to ne maybe 20 or
30 mnutes ago that one of your considerations was current
al i gnment, correct?

A. That is one of the many considerations, yes.

Q Isn't one of the consequences of 25 years between
the last tinme we did Class | differentials and now t hat
m | k production has noved, popul ation has changed, hauling
rates have gone up.

How does that match up with the idea that you can
mai ntai n alignment between current differential s?

A. Sir, a state as big as Texas, where the distance
fromthe Panhandle to Dallas is roughly 400 mles, that
provides lots of roomto nmake sone adjustnents
intra-plant, or between plants, particularly in the
Panhandl e where there's only two.

Q Did you hear sone exam nation, | think it was | ast
week, that it, in essence, takes one penny a hundredwei ght
to nove mlk each mle -- each mle?

A. That's about right.

Q And how many mles did you say it is between the
Panhandl e and Dal | as?

A Roughl y 400.

Q So that woul d suggest that a $4 difference is

necessary between Amarillo and Dal | as?
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A. I f you went purely on the cost of noving mlk from
t he Panhandl e to Dallas, that would generate a roughly $4
di fference.

Q Now, we have never done that, correct?

A. Not to ny know edge.

Q In fact, in 2007, in the Southeast, you discussed,
and USDA accepted, a -- sort of an 80%

A. | think I recall that, yes. O course, the
transportation credits are then further adjusted by the
difference in the differentials. So you -- you -- the
transportation credits don't net you the full cost of
haul i ng.

Q | was referring to the Class | differenti al
portion of the 2007 heari ng.

A Oh, | see.

Q Ddn't that also apply at 80%

A. | don't recall that specifically.

MR. ENGISH. ['lIl come back to that after the
br eak, Your Honor.
BY MR ENG.I SH:

Q To what extent did paragraph 75 in the order, the
| ocation adjustnment for producers, cone into play with the
price that was proposed by National MIk for Potter
County, Amarill o?

A. The -- the draw out of the pool, if you wll, the
producer price surface, would be relative in Potter County
as the sane to Lubbock as it is today. The sane.

Q But it would certainly be higher than the node
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provi ded, correct?
A It woul d.
Q Do you know, have you discussed with the
Uni versity of Wsconsin, whether that kind of price change

I nposed on the nodel would alter the nodel's results?

A. " msorry, what kind of change inposed on the
nodel ?
Q | f you said, you know, to University of Wsconsin

"We disagree with your result in Amarillo, and we want you
to input into Amarillo this nunber,"” do you know whet her
that woul d have an inpact on the results of the nodel?

A. | suspect it would, but | can't speculate as to
what that inpact on the nodel would be. W certainly
never asked the University of Wsconsin people to force a
nunber on a spot, and woul d not have.

Q But you don't know whet her that was done, for
i nstance, over w de swat hs of the West, whether that woul d
i npact how the nodel would attenpt to nove m | k?

A. My understanding froma very long tine ago back in
graduate school when | learned a little bit about |inear
progranmng, if you force a constraint on the nodel, the
nodel result will probably be different dependi ng on
whet her that constraint is significant. So adding
signi ficant nunber of constraints to a nodel will change
t he out put.

Q So | specifically held off back in Cctober a
conversati on because you said, "Please talk about that in

part 3." And that is a conversation with you about the
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di stance between farns and plant issues and how they are
involved in the nodel. So | just want to set that as a
predicate, that | started to ask you sone questions
regarding parts 1 and 2, and you said, "Those questions
woul d be better asked after | testify about part 3."
" mjust giving you sone reference point. GCkay?
A. That's not burned in nmy nmenory, but I will --
sure. Let's go.
Q Well, | burned it into ny paper
A. Good enough.
Q In your testinony, the witten testinony that you

sunmari zed today, you reference the increasing distance
bet ween farns and pl ants.

But doesn't the npdel account for that?

A. | believe the nodel provides, actually assigns
production by county. So to that -- to the -- whether
that -- if that is correctly assigned in the nodel, then,

yes, there would be sone reflection of the distance
between farns, or the changed difference between mlKk
production centers and demand centers. Yes.

Q To the extent in the Southeast or in the Sout hwest
you are nmaki ng nodifications, does it matter that sone
pl ants have been built close to the m |k supply? That is
to say, the ml|k doesn't have to nove as far to the plant,
and the plant is bearing the cost of noving it to the
consunption center; should that matter?

A. "' msorry, that conpound question lost ne in the
m ddl e.

2023
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Q Well, et nme ask you a specific question about a
specific operation to try to clarify.
Shanr ock Foods built a plant in Virginia, correct?
Yes.

Since Federal Order Reform correct?

> O >

Yes.

Q And it built that plant close to the mlk supply,
correct?

A. That Northern Virginia area does have, continues
to have, sonme mlk supply, yes.

Q Ckay. Just to be clear, you call that Northern
Virginia. | consider Northern Virginia to be Arlington
and Fairfax.

Shanrock did not build its plant in what is called
Northern Virginia for those of us who live in D.C

correct?
A. | don't know what you call Northern Virginia, but
| will say this, it's in-- it's north of R chnond

sonmewher e. How s t hat?

Q It's al so west of the Richnond, correct?

A | would think that is pretty true, yes.

Q | consider that --

A. Sonmewhere toward the Shenandoah Valley, right?

Q | guarantee you, that's not Northern Virginia,
but. ..

So that plant was built close to the m Ik supply,

correct?

A. It was built close to a m |k supply.
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Q And it is then carrying the costs of -- or at
| east nore of the costs for noving the m Ik fromwhere
it's produced to where it is consuned, correct?

A. In that unusual exanple, that woul d be correct.

Q O her than Shanrock, when you |look at the world in
2023 versus 2000, and when you think about what your work
you did and what the nodel did, it wasn't that plants
ot her than maybe Shanrock noved, it was that farns noved
farther fromplants, correct?

A. Farns noved farther fromC ass | plants.

Q Ckay. And to the extent mlk noved farther from
Class | plants, doesn't the nodel pick up the need to nove
that mlk to those fluid plants?

A. It should, yes.

Q When you use the termalignnment for purposes of
your nodifications, what is your definition of alignnment?

A. Nunber one, that the resulting Class | price
surface provides incentives to nove mlk toward areas of
need; that if we can, that we respect the rel ationship of
plants -- particularly plants wwthin a -- a netro area
t hat before our work had a common Class | differential, to
respect those Class | differentials wthin plants -- or
within cities, excuse ne, or nmetro areas so that you don't
di srupt the conpetitive relationship between those plants;
and that between plants and other plants, that there is a
reasonabl e and reasoned price surface that results from
t he process.

Q VWhat rol e does an efficient market play, if any?
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THE COURT: What was the | ast word?
BY MR ENGLI SH:

Q VWhat rol e does an efficient market play, if any?

A. What rol e does an efficient market play? |'m not
quite sure | know how to answer that.

The location of the plants is pretty nmuch fixed,
particularly Class | plants. They don't tend to get up
and wal k around.

Farnms can, and farns have noved farther away from
the cities. That's the problemthat we're solving for

Q | apol ogi ze for ny inprecise question

In determ ning how to address alignnent changes
fromthe nodel, does the concept of an efficient market
play a role in those nodifications?

A There's many | evels of efficiency. There is
efficiency of farmto-market novenents. There's
efficiency of conpetition between plants. There's
efficiency of distribution of Cass | product. There are
any nunber of |evels of efficiency.

Q Whi ch of those would apply to the question of the

nodi fi cations that you have proposed maki ng, for instance,

in Texas?
A The --
THE COURT: |I'msorry, what were your |ast three
wor ds?

MR, ENGLISH: In Texas. In Texas.
THE COURT: Thank you.
THE WTNESS: The major nodification we nade in
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Texas is the Amarill o-to-Lubbock rel ationship, and that
one woul d be based on two of those three, certainly: The
relati onship of those plants froma conpetitive
standpoint, and the fact that they distribute and conpete
for sales in a mcro market that is theirs nore or |ess
alone. So those are the efficiencies that we would
considered in that point.

And, quite frankly, since they both sit up on top
of their own respective farmmlk supplies, those
efficiencies are there already. And the -- and since they
both woul d have a common or very simlar |ocal procurenent
cost, there's a -- there's a recognition of efficiency.

BY MR ENGLI SH:

Q Did you ever go back to the University of
W sconsin and say, "W don't understand or we don't agree
wi th what you have done with Lubbock and Amarillo. Can
you explain it?"

A W did not. | did not. How s that?

Q Do you know if anybody el se ever did?

A. | have no -- | can only speak for nyself. | do
not know that anybody else did, but | can only say that |
di d not.

Q But you were the one in charge of Texas, correct?

A. | don't know if the "in charge” is the right term
But | coordinated the Southeast/ Sout hwest conmm ttee, yes.

MR. ENGLI SH: Let's have another exhibit marked,
pl ease.

THE COURT: Yes. | knowit's alittle early for a
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break, but | would Iike one. So it's about 2:20, so let's
take 15 m nutes. Please be back and ready to go at 2: 35.

We go off record now at 2:20.

(Whereupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 2:35.

M. English, you have been marking and
di stributing docunents. What would you like to talk
about ?

MR ENGLISH So | believe we're up to
Exhibit 420 -- no jokes, please -- and that's -- this
woul d be M G Exhibit 43, which is now a nore focused map
wi th hi ghways of Dall as-Fort Wrth, but also having marked
Sul phur Springs and Stephenville.

THE COURT:  Sul phur Springs and Stephenville are
called out on the map. So | guess | would ask that to be
mar ked as Exhibit 420.

THE COURT: Very good. And it's been done.

(Thereafter, Exhibit Nunber 420 was narked

for identification.)

THE COURT: And let's see, I'll need a copy.

And does the wi tness have a copy?

MR. ENGLISH | gave the witness a copy. | have
been instructed by USDA not to give you copi es because

they are going to give you the officially marked copy.

THE COURT: | know, they are going to put a
sticker on it.
MR. ENGLISH | was doing what | was instructed to
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do -- requested to do.

THE COURT: Very good. |'m | ooking at
Exhi bit 420, 4-2-0, MG Exhibit 43, 4-3.

Al right. And do you want to tal k about any
ot her docunent at this tinme, M. English?

MR ENG.I SH: Yes, Your Honor. Il n addi tion, |
handed out |limted copies for official notice purposes of
Federal Register Volume 73 from Friday, February 29th,
2008, starting on page 11,194. | provided also the
W tness a copy and Your Honor a copy.

And this is the proposed rule and tentative
partial decision of the United States Departnent of
Agriculture nade in 2008 with respect to the proceedi ng,
that M. Sins correctly corrected me on, occurred in 2007.

MR, H LL: Could you repeat that Federal Register
cite, please?

MR ENGLISH: O course. It is 73 Federal
Regi ster, 11,194, et seq, February 29, 2008.

MR. HI LL: Thank you.

MR ENGLISH And I'Il be asking for official
notice of this docunent, Your Honor, but let nme goto a
specific page to provide the context. And that woul d be
page 11,205, the third col um.

And |' m backtracking for a nonment. | was
struggling during ny direct to find this, and | said I
would find it during the break. And so this goes back to
this question | asked M. Sinms about an 80% cost of

haul i ng factor.
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And if you look, M. Sinms, in the third colum of
page 11, 205, the next to the | ast paragraph, and | woul d
direct you to the | anguage that says, "The Class | price
adj ustnent at every county and parish location relies upon
a mleage rate factor inplenented in Decenber 2006. This
factor, representing approxinmtely 80% of the cost of
hauling m | k" --

THE COURT: "O hauling bul k mlk?"

MR, ENGLISH "O hauling bulk mlk" -- thank you,
Your Honor -- "is further reduced by 80% "

BY MR ENG.I SH:
Q Do you see that?
A | do.

Q Does that refresh your recoll ection of whether the
80% factor was applied to the hauling rate at that tinme?
A Yeah. But | think we are m sinterpreting what
that nmeans. It says that when -- when we devel oped the
Class | price surface at that tine, we used the m | eage
rate factor, which refers to the transportation credit

m | eage rate factor, which was established in 2006.

M| eage rate factors, under Federal M|k Orders,
are particular- -- maybe | should say that differently.
The mileage rate factor under Orders 5 and 7 is
deli beratively -- deliberately, excuse ne -- deliberately
conservative in terns of its cost of haul.

And so it says we used 80% of a hauling rate
factor, which was already conservative, and then it

reduced it another 80% again, | believe is what this says.
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So you are | ooking at 64% of an already conservative price
haul i ng cost.

Q So let me -- let nme get to that second part,
because | puzzled over that second part quite a while.

But the first part is, if you ook in the previous
colum, that is not a discussion about the transportation
credits, this is a discussion about the Class | prices and
Class | price surface, correct?

A. Yes, sir, | understand that. But if you |ook at
t he paragraph, it says that, "The adjustnent of every
county and parish location relies on a mleage rate factor
i npl enented i n Decenber 2006." That is the mleage --
there is only one mleage rate factor in those two orders,
and that refers to the transportation credit mleage rate
factor. So -- and there was an anmendnent in Decenber 2006
whi ch updated the m | eage rate factor.

So it's 80% of a conservative mleage rate factor,
reduced further by 80%

Q |"mnot going to get into a grammati cal argunent
or di scussion because we'll be here all day on what that
neans.

But whether it's 80% or 64% nonetheless, this
resulted fromyour own testinony, correct?
A It did.
Q kay. So whether it was 80% or 64% the idea was
you don't conpensate for 100% of the haul, correct?
A That's true.
Q Thank you. That's the only thing | was trying to

TALTY COURT REPORTERS, INC. 9716

taltys.com - 408.244.1900

Decenber 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

do there.

MR ENGLISH: | still think it would be useful to
take official notice of this, Your Honor. | nostly used
it as a nmechanismfor the two of us to have a conversation
that we had 15 years ago. So -- and | don't think it
hurts to take official notice. |It's not burdening the
record as an exhibit.

So | would ask for official notice to be taken of
this entire decision, not just the page referenced,
because sonebody el se nmay want to refer to a different
page nunber.

| believe we have taken official notice of other
previ ous deci sions of the Departnent.

THE COURT: Yes. |'mvery happy to take official
notice of this portion of the Federal Register. | want to
make sure that people can find it fromwhat we have put on
t he record.

Were you able to find it, M. HIl, with the cite
that M. English provided?

MR HLL: | was.

THE COURT: Al right. Good.

|s there any objection to ny taking official
noti ce of Volunme 73 of the Federal Register, beginning on
page 1194 (sic), but particularly with the third colum of
page 11, 205?

There is none. | do take official notice of this
docunent, found at 73 Federal Register beginning at page
1194 (sic).
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MR. ENGLI SH: Thank you, Your Honor.
BY MR. ENGLI SH:

Q So, again, Mwore is a -- so you know what |'m
going to do, M. Sins, | now want to talk about the Dall as
and Fort Worth areas. Al right?

A Ckay.

Q And | believe you said that this week was sone
ki nd of anniversary for your involvenent in Federal
Orders; is that correct?

A. Today, 40 years ago, was ny first day of
enpl oynent wth the Market Adm nistrator's Ofice in
Atl anta, Ceorgia.

(Appl ause fromthe room)
THE W TNESS: Less inpressive than it sounds.
BY MR ENG.I SH:

Q When was the first tinme you were involved with
Order 126, which back in those days was known as the Texas
order, correct?

A It was what ?

Q The Texas order. Before it was the Sout hwest

or der.

A | believe it was, yes. M -- ny involvenent in
the -- in Order 126 probably dates back, in some respects,
to roughly 2002. Although at that tinme -- well, I'm
just -- | was going to qualify it, but the -- ny

i nvol venent at that tine would have provided ne sone
know edge of the way m | k noved and the | ocation of mlk

supplies, predom nantly the location of mlk supplies in
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the Texas area al ong about then.

Q About when?

A 2002.

Q Ckay. Have you gone back and studied, given this
testinmony, or talked to others about the history of the
Texas order going back into the m d-1980s?

A No.

Q Were you invol ved when you -- when -- when were
you | ast involved at the Market Admi nistrator's office?
When | was | ast an enpl oyee?

Yes, an enpl oyee.
1996.

o > O >

Yeah. Good caveat.
And were you still at -- in Atlanta, Georgia --
A No, | was in Louisville, Kentucky from 1991
t hrough 1996.
THE COURT: Gentlenen, do not gall op.
MR. ENGLISH Ch, sorry. | thought I wasn't, but
it must be the after-lunch effect.
BY MR ENG.I SH:
Q Do you know that there were a series of
hearings -- have you -- did you know that there was a
series of hearings dating back in the 1970s through 1995,
Wi th respect to questions raised in those hearings as to
t he proper level |ocation adjustnents in Texas?
A. | am aware that there were hearings. That woul d
probably represent the totality of ny know edge, sinply

t he awareness that those hearings were occurring or did
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occur .
Q In preparing for this hearing or preparing for
your involvenent in -- as -- in your role as coordinator,

especially of Texas, did you discuss, you know, the
hi story of where Texas m |k supply, you know, has been and
where it has noved to?

A. | specifically consulted the Market
Adm nistrator's for Order 126 website. They have what |
can only describe as an extrenely useful tool that
provides m |k production information in Texas and New
Mexi co by their designated regions, all the way back to
2000. So | | ooked at that a great deal. And you can | ook
at it by nonth and by -- by region of Texas.

Q G ven your other involvenent -- involvenents, are
you aware that, at |east at sone recent tinme, recent tine
bei ng during our careers, that the mlk supply for Dallas
| argely came from Sul phur Springs?

A. There was a tine when Sul phur Springs woul d have
been an inportant supply for the Dallas market, but that
was a pretty long tine ago.

Q Thanks so nuch. Dating ne.

And are you aware -- so what county is Sul phur
Springs in?

A. Sul phur Springs, | believe, is in Hopkins.

Q Yes.

A. There's three or four counties right around
Hopki ns County, which formwhat we, in the industry, |

woul d say colloquially, refer to as the Sul phur Springs
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m | k shed.

Q And are you aware that the mlk for Fort Wrth
canme from St ephenville?

A That woul d make sense. And Stephenville is in
Erath County

Q And Sul phur Springs to Dallas is fairly
equi di stant as from Stephenville to Fort Wrth, correct?

A. That woul d be about right, yes.

Q Now, is it fair to say that that mlk supply in
Hopki ns County has gone down?

A. The mlk supply in what | -- and | think nost
i ndustry people would refer to as the Sul phur Springs mlk
shed, has experienced m |k production declines that
actually look a ot nore |like the Southeast than -- than
many ot her places in Texas. That production is probably
well less than half of what it was couple of decades ago.

Q And to the extent there is still m |k production

it's noving east?

A. Sonme of it noves east. Sone of it noves south.
Sone of it stays in that general area for -- there's a
pl ant, pool distributing plant in -- in Sul phur Springs.

There also is one in Tyler. And so sone of that mlk
production stays right there. Sonme of it noves south to
t he Houston/ Conroe conplex. Sonme of it m ght nove east to
Order 7.

Q But it's not noving to Dallas anynore, correct?

A It generally would not. It would be an unusual

case for it to go back to Dall as.
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Q And simlarly, what about mlk supply in Erath
County, commonly known as Stephenville, where does that --
has that m |k gone down as wel|?

A Sone.

Q Does that m Ik generally nove south now rat her
than into Fort Wrth?

A. Correct. It generally goes towards the plants
at -- | would say Austin, but that plant is closed. No.
Yes. Yes. San Antoni o, Houston/Conroe, m ght
occasionally go to El Paso, but | can't say that for sure.

Q And |"'mtrying not to belabor the record with too
many t hi ngs.

You agree that -- that mlk fromErath would go to
San Antoni o, correct?

A Generally, yes. That would be a natural
destination for some of that mlk, yes.

Q And it wouldn't surprise you if USDA nmade a
finding of that back in 1991, correct?

A. |"msorry. Please repeat that. You are starting
to speed up. I'mfromthe south. | hear slow

Q As we now know, |I'mfrom Northern Virginia. And
So our court reporter thanks you, and apparently | was
doing better this norning, but I'Il try to sl ow down.

THE COURT: | don't know if the court reporter
caught that. But you |lowered your chin, and | didn't
catch it at all.

So while |I have got you stopped, would you pl ease

spell Stephenville for ne.
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THE WTNESS: Yes. S-T-E-P-HE-NV-I-L-L-E

THE COURT: And the speed with which you speak is
only half the problem The other problemis not waiting
until the other's voice dies down. Both of you are
guilty.

MR, ENGLISH: | doubt he's guilty of speaking too
qui ckly.
BY MR ENG.I SH:

Q So when m |k nmoved from Stephenville to Fort Wrth
and Sul phur Springs to Dallas, back when mlk was still
available, it nade sense that the two | ocati ons woul d have
the sane Class | differential value, correct?

A. Whi ch two | ocations, Stephenville --

Q Fort Worth and Dal | as.

A Still makes sense for themto have the same
differential, but that would have nade sense then, too.

Q Well, let's get to what it does now.

Let's first agree that given |ooking at current
situations, it made sense then. W can agree on that.
Al right?

A | can agree with that.

Q Ckay. Now, you do say, on page 32, when you
di scuss Dallas and Fort Worth, you say, "lIn a world,
driven purely by logic and science, a differing O ass |
differential in these two cities mght work. In
practicality, no way."

Correct?

A. That's -- that sounds |ike ne. Yes.
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Q Wel |, speaking about practicality and | ooki ng at
t he map, whether the mlk for those | ocations cones from
Amarill o or Lubbock, it has to pass north of and east of
Fort Worth to get to Dallas, doesn't it?

A General ly, yes.

Q Wul d you agree that the trip fromthe Panhandl e
is 25 mles farther to Dallas than Fort Wrth?

A. That's about right, yes.

Q And woul d you agree that those 25 mles, we have
heard things about traffic? You know, even on Sunday
nor ni ng, which I checked this week, wll take you |ike
35 mnutes |l onger than going to Fort Wirth to Dall as?

A There is substantial traffic in the
Dal | as- Fort Worth Metropl ex.

Q So given those practicalities and the idea that it
costs $0.01 per hundredweight to nove one nile, therefore,
there's 25 mles extra distance to go to Dallas, why
doesn't the nodel make sense for the results in Fort Wirth
to Dallas?

A. This is another case where historical relationship
of plants wthin a city cluster or a plant cluster should
continue to have the sanme Cass | differential as exists
currently.

Again, that Dallas-Fort Wrth Metroplex is a
substantial demand point. There are, | believe, four pool
distributing plants in and around Fort Wbrth and Dall as.
They should -- in our opinion, it's sinply nost practical,

nost realistic, nost efficient, nost deserving, that those
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pl ants could and should continue to have the sane C ass |
differential despite the fact that there is a certain --
there is, obviously, a slightly higher cost for m |k going
fromthe Panhandl e, past Fort Wrth, to Dall as.

Q There are three Class | plants in the
Dal | as-Fort Worth Metropolitan area, correct?

A | believe it's four.

Q What are the four?

A. There is -- you said the Dallas-Fort Worth Metro
area, right?

Q Yes. Yes.

A. | believe Kroger Conpany operates a plant in

Fort Worth. It mght be listed on the Market

Adm ni strator |ist as Vandervoort's. | think there are
two plants -- three plants in -- in the -- on the Dallas
side, two of which are -- | believe they are owned by

Dairy Farmers of Anerica, and one is owned, operated by
Hiland on the Dallas side. | believe there are three
pl ants on the Dallas side.

Q Ckay. So a proprietary operation in Fort Wrth

and cooperatives in Dallas -- cooperative-owned plants in
Dal | as?
A Yes.

Q Are you also aware that there is sone organic
utilization in Dallas?

A | wouldn't be surprised by that, but | have no
personal know edge.

Q Turning now to Georgia, and you -- | believe you
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gave your testinony, and | cross-exam ned you, and | wote
this cross-exam nation before there was anot her
announcenent that there is going to be a WValmart facility
built in Georgia, correct?

A Yes.

Q Do you know if that Walmart facility was
provi de -- whether the possible existence of that Wal mart

facility was provided to the nodel ?

A. | certainly had no know edge of that potential,
and | don't know that anybody else did. | can say with
sone certainty that that -- the potentiality of that plant

was not in the nodel.

Q Have you -- given the nature of that public
announcenent, has National M|k consi dered what inpacts
t hat woul d have on the proposal ?

A " msorry?

Q Have you consi dered what inpacts the announcenent
of that plant woul d have on NWMPF 197

A. We have not nodified our proposal.

Q Do you think USDA shoul d consider that plant that
IS not yet opened?

A Yes.

Q Are plants in Atlanta | ocated closer to the mlk
shed than a plant in Spartanburg?

A No.

Q Wiere is the mlk supply for the Atlanta plants?

A There's not nuch. There if -- if -- there is a

supply of mlk in South Georgia, which is quite distant

TALTY COURT REPORTERS, INC. 9726
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

and has to cone up against the grain to get to Atl anta.

There is still sonme mlk supply in the counties to the

east a little ways from-- fromthe Atlanta Metro area.

What is the name of that town over there? It escapes ne

at the nmonent, but there's not a lot left.

So Spartanburg is close enough to North Carolina

to have a nearer supply than -- than Atlanta does.

Q And so Spartanburg, the nodel Row 2325, if you
want to -- | thought you had it electronically. Do you
have it electronically or not? O do you have a
different --

A. Which -- which, I'msorry?

Q Spartanburg, South Carolina. |'mlooking to
di scuss the --

A Per haps you could tell me what exhibit you are
| ooki ng at.

Q |"mgoing to |l ook at 301 again, which | thought --

A. | do not have a copy of that, but | do have sone
of this information. How s that?

Q | may have made an assunption that you had a copy
el ectronical ly.

A | do not.

THE COURT: |I'msorry, here it is.
THE WTNESS: Thank you so nuch, Your Honor
Your -- where, again, are we | ooking?

BY MR ENG.I SH:

Q Spartanburg, which is Row 2325.

A Yes.
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Q The nodel average was $6. 00, correct?
A Yes.

Q And the proposal is for $5.60, correct?
A Yes.

Q So it's not just North Carolina that has a
reduction. You are al so proposing a reduction for
Spartanburg, South Carolina, correct?

Over the nodel. Over the nodel. Not a reduction
in the overall. | saw where you were going, and |
apol ogi ze. But conparing the nodel to the proposal, you
are proposi ng a decrease of $0.40, correct?

A. Qur proposal at Spartanburg is |less than the
average generated by the two nonthly nodel runs.

Q Since you went out of your way to say that, if you
| ook back at Colum F, that's also |lower than the My at
$5.80, correct?

A It is.

Q And do you recall whether -- whether the node
al so provided for $6.00 for Atlanta?

A | do recall that.

Q And you reduced that by $0.05 for Atlanta?

A. Qur proposal is $5.95 per hundredwei ght for the
two plants in -- in and around the Atlanta Metro area,
which is, | agree, $0.05 less than the nodel average.

Q Who owns those plants in Atlanta?

A. One is owned by Kroger Conpany; the other is owned
by Publix Supernarkets.

Q And who owns the plant in Spartanburg?

TALTY COURT REPORTERS, INC. 9728
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | believe that's a Dairy Farners of Anmerica plant.

Q Were you here for ny conversation with M. John
| ast week?

A | was not. No. | -- yes, | was. I|'msorry, yes,
| was here for that.

Q What role did you have with respect to the
deci sions made for pricing of the Kroger plant in
Lynchburg and the Maryl and plant in Newport News?

A We col | aborated across that area and arrived at a
price surface we felt was realistic given the nearness of
the |l ocal supply and the nearness of the suppl enental
supply. And that kind of segnented part of Order 5. It's
that portion east of the Appal achi ans.

Q Isn'"t Lynchburg closer to the mlk supply than
Newport News?

A. It would be, yes.

Q O her than existing price alignnent, what
justification is there for nodifications to the nodel that
| ower ed Lynchburg by $0.05, but |owered Maryl and and
Virginia's plant by $0.55 to reduce the difference between
the two on the nodel by $0.507?

A. Agai n, that area continues to have sonme mlKk
supply, unlike many parts of the Southeast, and it's

cl oser to the supplenental supply. W felt |ike the nodel

had overpriced that -- that area for that reason, that it
was -- that -- that the availability of the suppl enental
supply, the availability -- the relative better

availability of local supply justified a | ower price
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than -- in that area, than the nodel generated.

Q What is the closest volunme of mlk to Newport

A Beg your pardon?
Q What is the closest volune of mlk on a farmto
Newport News?

A. Probably would be m |k on the western side of
Vi rginia.

Q Which is closer to Lynchburg, correct?

A Yes.

Q Was M. Kang involved in your conversations in

your red pencil crew?
A Sone.
Q So it's my understanding that he's not going to be

testifying, correct?

A. | believe so. He was relatively late to the
process.
Q That's fine. |If | asked you questions about the

di scussion that he would have had in his testinony, with
respect to mlk noving from Wst Texas and Kansas, would

you have information on that?

A | can see, if you will -- if you want to talk
about it, fine. I'm-- I'lIl see if | can agree or
di sagr ee.

Q Where does m |l k from Wst Kansas nove for fluid
mlk use?
A. Sone of it goes to Order 7. Sone of it goes to

the east side of Texas. And | don't -- | don't know where
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it all goes. But | can say that sonme noves to points in
the western side of Order 7. Sone of it noves to points
on the east side of Order 126. My occasionally -- in
fact, I'msure it goes sonetinmes to the Dallas-Fort Wrth
area. My actually conme down and supply Amarillo and
Lubbock. | can't say for sure, but it would depend on the
day. But it mght nove to those areas.

Q But what is the purpose of setting the d ass
differential say, in Wchita, Sedgw ck, Kansas, at 3. 85,
$0. 90 hi gher than the nodel, and 31% if you are trying to

move m | k east?

A. We were not involved in the Wchital/Kansas price.
Q In that case, thank you, M. Simns.
MR. ENGLISH: | have no further questions. |

guess | nove adm ssion, Your Honor, subject to
Ms. Hancock's concerns about 417 -- 417, 418, 419, and
420.
THE COURT: Ms. Hancock, do you want to go on
record wwth regard to your reservations about Exhibit 4177
M5. HANCOCK: Your Honor, it incorporates ny prior
coments. M reservation with the docunent is that the
w tness didn't put the docunment together, can't
i ndependently verify it. W're not objecting to its
adm ssion as long as we're noting that for the record.
THE COURT: Thank you.
|s there any other comment or objection to the
adm ssion into evidence of Exhibit 417, also M G 38?
There is none. Exhibit 417 is admtted into
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evi dence.

(Thereafter, Exhibit Nunber 417 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 418, also M G 41?

There is none. Exhibit 418 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 418 was received

into evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit Nunber 4197

There is none. Exhibit 419 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 419 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit Nunber 4207

There is none. Exhibit 420 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 420 was received

i nto evidence.)

MR. ENGLI SH: Thank you, Your Honor. If I had
just a couple mnutes, I'll clean up all of the things I
have put over here, if that's okay.

THE COURT: In other words, you would |ike a
little break before the next cross-exam ner?

MR, ENGLISH | think it would nake it easier for

t he next cross-examiner to work if | got rid of all ny
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stuff.
THE COURT: Yeah, but your docunents are gone, and
you have those nice chairs there.
MR. ENGLISH: ['mgoing to nove the chairs.
don't anybody el se wants to use them and |'m crowded,
t 00.
THE COURT: Al right. Let's take a five-mnute
stretch break. Be back and ready to go at 3:20.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
We' re back on record at 3:20.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. Sins.
A Good afternoon, M. Mltner.
Q For the record, I"'mRyan MItner. | represent
Sel ect M|k Producers.
So | read through Section 3 of your testinony,
whi ch you sunmarized for us earlier this afternoon. And
it seens to ne that there was a conmonal ity of approach in
the work your group did to set differentials, or proposed
differentials |I should say, for Orders 5, 7, 6, and 126,
and the approach that M. Gall agher expl ai ned either
yesterday or earlier today for the Central Order.
Wul d you agree?
A | think so, yes.
Q And, specifically, | think in both instances, if

understand correctly, there was a starting point further
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to the east. | think M. Gallagher spoke to St. Louis,
and then in his case, worked backward to Kansas City, and
eventually all the way to Col orado.

Does that sound famliar to you?

A | wouldn't disagree with that. | was not invol ved
with that, but that sounds -- | think that encapsul ates
M. Gallagher's description, yes.

Q And the work that your group did -- and it's --
again, it's in the witten testinony that you -- | don't
think you tal ked about it a lot while you were on the
stand, but taking a point in Order 7, and you nentioned
Hammond, Loui siana, and a few points |like that, as a kind
of starting point for you working back westward into
Houston, Dallas, and then eventually the western part of
that territory; is that correct?

A That's a fair characterization

Q And so in both instances, am| correct that you --
what ever that starting point furthest to the east was,

t hat your working group, after sonme e-mails and
consul tations, established a proposed differential for
that starting point; is that right?

A In the case that you just described, I would
woul dn't say it was Hammond, Loui siana, which is the nost
eastern plant on that Louisiana Gulf Coast conplex. W
basi cally worked through those three plants simnultaneously
because we felt |ike they needed to have a conmon
differential.

Sol -- if you would indulge ne and say that we
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used that conplex as our basing point, that did informour
deci si on regardi ng Houston and then points north and west.

Q And when you say infornmed your decision on
Houston, | think later in your testinony you talk about
usi ng that conplex of plants to settle on a $5

differential for Houston.

A. | disagree with the "settle on."
Q Ckay.
A. Because every place is -- this is an iterative

process, and you have to wei gh any nunber of factors. But
to say that we were confortable with the rel ati onship

bet ween the Sout hern Louisiana Cass | plants and our
proposal for the Houston/Conroe area is a fair statenent.

Q Is it also correct that the Houston differentia
was arrived at after the conplex of plants' differential
was proposed for those areas?

A. | think that's fair, yes.

Q Ckay. And then you describe, both in your
guesti on- and- answer exchange with M. English, as well as
in your witten statenent, that once a nunber was proposed
for Houston, that was used to propose a differential for
Dal |l as, and then further back into the Panhandl e of Texas,
correct?

A Yes.

Q And that you al so described the working group's
desire to maintain proportionality in those steps al ong
t he chai n?

A Yes.
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Q Ckay. Geat. So | have a good grasp on that
t hen. Thank you.

You descri bed sonme of the cooperatives were -- al
of the cooperatives that were in your working group. D d
you, prior to the subm ssion of National MIk's proposals,
consult with any other cooperatives about the
differentials surface?

A | did not.

Q Do you know if others on your commttee or
Nati onal M|k reached out to any cooperatives?

A | do not. | do not know.

Q Ckay. So | have a list of all of the cooperatives
that are |listed as handlers on Oders 5, 6, 7, and 126. |
think it's two dozen or so. | don't want to bel abor it
and ask you about each of them because you said you didn't
reach out to any of them

But there's 20 other mlk marketing entities which
have a history of mlk sales and soneti nes manufacturing
operations in those four orders, but -- but they were not
consul t ed?

A They were not consulted by ne.

Q Ckay. Not consulted by you

And you were -- am | correct that you had either
testified to this, or sonmeone el se nay have -- may have
crowned you, you were kind of the coordinator of the --
devising the differentials and putting the map together?

A Yes.

Q Ckay.
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A. Coordi nator is probably as good a word as you can
use.

Q As the coordinator, would you have expected to
have been aware if soneone el se had reached out to soneone
out si de of your working group to provide input?

A. | don't know about "expect,"” but | am not aware
t hat anyone el se reached out. But they nmay have.

Q Wt hin your working group, the business know edge
and | ocal know edge and conpetitive relationships played a

very inportant role in setting the differentials, did they

not ?

A. There were any nunber of factors that we used to
determ ne our proposal. Local know edge. It was
certainly key the -- anong our ability to develop a

reasoned and reasonable Class | price surface.

Q What about busi ness rel ati onshi ps bet ween
cooperatives and their custoners?

A. | don't recall any discussion about cooperatives
and their custonmers. No, we do -- we didn't really talk
about that nmuch. W kind of went plant to plant to plant,
what's the right relationship to the next plant over.

Q So M. (allagher testified about the inportance of
his cooperatives' relationship with a | arge custoner,
val uabl e customer, Leprino Foods, in Col orado.

Wthin your working group, there were no such

consi derations di scussed?

A Not that | recall. It was -- this was, what does
it take to get mlk to a place? Wat's -- what does it
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| ook like, north, south, east, west to the next place
over? And how do you define a Class |I differential?

Q There's been a termthat's been used throughout
testi nony of several w tnesses of "blend price equity.”

Was blend price equity a consideration of your
wor ki ng group in setting proposing differentials?

A. | don't recall us ever discussing anything |ike
the phrase "blend price equity." W -- we -- | think we
all intuitively know that the -- | hope we all intuitively
know -- that the Cass | price surface al so defines the
producer price surface for the revenue for delivery to a
plant. It's in the back of your mnd. | guess you think
about bl end price relationships that way.

But we did not define -- we -- in the Southeast
and the eastern part of Texas, the overwhel m ng problemis
getting the mlk there.

Q Did you hear M. Gall agher's response when | asked
himfor his definition of "blend price equity"?

A | did hear.

Q Ckay. And ny recollection and notes are that
bl end price equity was nmai ntaining a producer's price
differential that is simlar to that which is currently
realized.

| s that your recollection as well?

A | won't argue with that, but | don't recall the
guote verbatim

Q | don't have it verbatimeither, for the record.

Was nmi ntai ning producer price differentials at a
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level simlar to what is currently experienced a goal of
your wor ki ng group?

A. We never discussed the -- as a group, what --the
impact on PPDs. | -- | will tell you this: | can
calculate themin nmy head, and probably thought about them
myself. But this wasn't a point of discussion
particul arly anongst the group, renenbering that three of
the four orders don't have PPDs.

Q They do have a blend price equival ent, though?

A. They do have a blend price, but not a PPD

Q And so let's talk about Order 126, which does have
a PPD, correct?

A Yes.

Q Al t hough you said you may have been cal cul ating
those in your head, they were never discussed by the
wor ki ng group?

A. | wouldn't say never. W may have gone back | ater
on and made sure that -- in fact, | believe we did. W
just kind of informally took a quick |ook and nade sure
that these |ocation values didn't have an uni ntended
consequence of increasing the general incentive to depool.

And | believe that our general consensus, kind of
just doing the work in our head, | never did it on paper,
| didit in ny head, and so we -- our relationship between
t he base zone and the place where nost of the depooling
happens woul d actually decrease the |ikelihood of
depool i ng.

Q So in the instance of Dallas County, Texas, and
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Chavez or Curry County, New Mexico --

A Yes.

Q -- the New Mexico counties are $2.10 zone ri ght
now, and Dallas is at $3, correct?

A Correct.

Q So there's $0.90 there?

A Yes.

Q The proposal would be $4 in Dallas County, $2.70
in the New Mexico counties?

A Yes.

Q So nmoving that spread from$0.90 to $1.30, you are
satisfied that that will not increase substantially the

i nci dents of depooling?

A. |'d have to say that | don't think |I personally
| ooked through -- | ooked at those -- depooling at those
pl ant -- those manufacturing plants. | was thinking
about -- quite frankly, | was thinking about the
Panhandle. | would have to think through the question
at -- at those Eastern New Mexico plants.

Q The Panhandl e woul d i nclude -- would you include

Lubbock County in the Panhandl e?

A. Yes, | woul d.

Q Bai |l ey County? Ml eshoe.

A. Mul eshoe? Yes. There's no plant in Mil eshoe,
t hough.

Q But there are farns?

A There are farnmns.

Q Lanb County --
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A Yes.
Q -- Littlefield?
Potter County, Amarillo?
A Yes.
Q So those are all $3 zones, right --
A Correct.
Q -- proposed?
So $0.30 difference than New Mexico --
A Yes.
Q -- Eastern New Mexico?
A Yes.

Q Ckay. Was there anybody el se in your working
group that perhaps focused nore on New Mexi co?

A. | don't recall there being, no.

Q So --

A But individually, they may have done the math.
But | did not, honestly, do that piece of math in ny head
for those New Mexico plants.

Q New Mexico is the ninth largest dairy state in the
country, right?

A That sounds right.

Q And the | argest cheddar cheese plant in perhaps
the world, certainly North Anerica, is in New Mexico?

A Correct. That's -- | understand that it is one of
the | argest, yes.

Q And a substantial nozzarella or Italian cheese
pl ant in Roswell ?

A Correct.
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Q And to your recollection, you don't know if
anybody on your working group specifically thought about
the differentials in depooling in New Mexico?

A We did not have that conversation, that | recall.
Again, we did have a quick, in-our-head,
how many- does-t he- bl end- go-up kind of question, and does
t hat generate any likely depooling.

When -- when we were having that kind of infornal
conversation, | was thinking Panhandl e. The other people
may have been thinki ng Panhandl e and Eastern New Mexi co.
| just said, | don't think we have a problem And | was
t hi nki ng about the Panhandl e.

They -- the other individual that was in that
conversation may have been thinking about Eastern New
Mexi co. | was not.

Q Now, Lubbock County, Bailey County, Lanb County,
in Texas, they are currently a $2.40 zone, correct?

A Yes.

Q So there's a $0.30 difference currently between
Eastern New Mexi co and the nei ghboring Panhandl e of Texas,
correct?

A Yes.

Q Have you -- have you given any thought to where
m | k production has grown in the past 15 years in that
part of the country, whether it's been growing in New
Mexi co or growi ng in the Panhandl e?

A The growt h has been in the Panhandle. The New

Mexi co production is actually been backing up of |ate.
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Q New Mexico, | think at one point, was the highest
as the fifth or sixth largest dairy state in the country?
A | don't recall that statistic, but | do -- that
there is no doubt that mlk production in New Mexi co has

fallen | ately.

Q Do you think that any part of that m ght be
attributable to the fact that it is nore economcally
advant ageous to locate a farmin the Panhandl e because of
that difference in differential?

A. | don't know -- | can't say wth certaintude that
that $0.30 difference in price would spur all the growth
in the -- in the Texas Panhandl e and woul d cause the
decline in New Mexico. But it is $0.30 difference today.

Q And | did not try to suggest that it was spurring
all of the growth but --

A Could it have had sonme factor? Yes.

Q We tal ked earlier about the conmonality of the
approach for the Central Order and Order 126 in helping to
establish the values in Proposal 19. There's al so sone
other commonalities. | want to see if you agree with ne.

So up in Wld County, Colorado, there's a
substanti al cheese manufacturer, correct?

A Yes.

Q And the sane would be on the -- kind of the
western edge of Order 126 where you have a | arge cheddar
manuf acturer, correct?

A. The western edge of 1267

Q Yes.
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A. Cheese, there's only one cheese manufacturer in
what | would call the western edge of 126.

Q Say the western portion of 126.

A Sout hwest Cheese -- there are several cheese

plants in what | would consider the western part of 126.

Q Sout hwest Cheese is a pretty large plant, is it
not ?
A. And that one is |located in New MeXi co.

Q As a matter of fact, alnost due south of Wld
County, Col orado, correct?

A. |'"d have to think about that geography, but put
this way, you go up the center part of New Mexico, |oop
around on |1-25 and up to Denver. So, sure.

Q Now, when National MIlk was -- after it had gone
t hrough the process of starting in the east with the
differential and working its way back west, there was a
nodi fi cation nade to the Weld County, Col orado,
differential to account for the |arge cheese plant there
and a long-termm |k supply agreenent, correct?

A. That seens to be the history, yes.

Q | f you did the same to the south for Oder 126,
you end up either in the Panhandl e or Eastern New Mexico
where the m |k supplies a |larger cheese plant with a

simlarly conmtted mlk supply.

2023

it

Way di d you choose not to adjust the differentials

there in the sane way that they were changed for Wld
County?

A. They -- | -- |1 was not involved in the
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gquot e/ unquote Wl d County question. The relationship

bet ween t he Panhandl e and New Mexi co, the Texas Panhandl e,
at | east, and New Mexico, the Dallas-Fort Wrth price and
t he New Mexico price, was to -- when m |k needed to nove
from New Mexico to the Class | destinations on the east

si de of Texas, that there would be an additional

relati onship which would encourage that mlk to nove. It
does not nove very often and -- but if it did need to,
that there would be the additional incentive to encourage
it to nove.

Q How often do you -- in your experience, does an
appreci abl e volune of mlk nove from New Mexico to the
Eastern Texas pl ants?

A Not very often. But if it did, it needs an

i ncentive to do so.

Q So those -- are those spot sales then, al nost?

A How nmuch m |k noves out of New Mexico into the
Met ropl ex and Houston and -- and San Antonio, | don't
know. But it -- | do knowthat it's a fairly rare

occurrence.
Q If mlk is so short that it has to nove that far
6 to 700 mles, correct?
A Yes.
Q Is that Class | plant going to be paying the class
price or are they going to be paying a substantial prem um

to neet their needs?

A. | would -- | would not agree with the term
"substantial." The Cass | plant probably pays the sane
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premumno nmatter where the mlk cones from
Q Then isn't that a failure of the cooperative in

managing its mlk supply?

A Fai | ure?

Q Yes.

A No.

Q |f they are obligated to nove mlk 700 mles at a

| ong-termcontracted price and pass that through to their
nmenbers, that's not a failure of the cooperative to do its
job right?

A. It is -- it's a concern. That's one of the
reasons we're here, to up the differentials and increase
the incentive to nove mlk fromthe reserve supply areas
to the demand areas, to correct sone of that problem

Q On page 24 of your statenent, you don't need to
turn to it, | don't think, but you cite that
“col | aboration" was your watch word within your working
group?

A Yes.

Q Was col | aboration also an inportant watch word
anong the various commttees working on different zones of
the country?

A. | presune. We worked independently, and there's
no directive as to howto work together. W -- from what
| understand of the various conmttees, it seened they
wor ked very nuch toget her.

Q | think you are answering -- | perhaps asked the

guestion inprecisely.
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Col | aborati on anong the working groups within
i ntra-group collaboration, but how about inter-group
col | abor ati on?

A. Once -- once each group devel oped its full,

fl eshed out proposal, the -- what | think -- if |I get ny
Latin right, the intra-region price surface, we
col | aborated or we -- we would put down, | guess, side by
side or next to each other, however you want to put it,
t he next region over, to make sure that there was
appropriate alignnment between areas as to -- that was
nostly where the concern was, is did the regions |ine up,
and at the end of the day, did we have a reasoned and
reasonable Cass | price surface --

(Court Reporter clarification.)

THE WTNESS: |'msorry. | sat back

The answer is that the regional commttees, once
they conpleted their intra-area work, would conpare notes
wi th the neighboring comrittee to make sure that there was
al i gnment across the borders between those regions. And
at the end of the day, to nake sure that when all the
regions, all the puzzle pieces, if you wll, fit together,
that it nmade a reasonable and reasoned Class | price
surface. And that is what we did.
BY VR M LTNER:

Q Was there col |l aboration inter-group

bet ween-t he-group col |l aborati on, on the nethodol ogi es used
to make di screte county adjustnents?

A. We all owed every -- each of the regional
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commttees to use their |ocal know edge and apply that as
appropriate for their area.

Q Do you have an opinion as to whether the slope
bet ween Col orado and Kansas City is sufficient to nove
mlk from Col orado to Kansas Cty?

A | don't know that. | haven't nenorized either of
the Kansas City nor the Col orado differentials.

Q Jackson County, M ssouri, is $0.15 higher than
Wel d County, Col orado, in Proposal 19.

A Ckay.
Q Do you have an opi ni on now?
A. That is not enough to nove -- not enough sl ope to

nmove mil k. But there's not enough sl ope anywhere in the
country to actually nove the mlk on the differentials.
You can encourage the mlk to nove, but no place in the
country do we have point-to-point differential differences
that are sufficient to, on their own, nove the mlKk.

Q That woul d i ncl ude New Mexico to Dallas or points
further east?

A It woul d.

Q So if that's the case, why not increase Eastern
New Mexi co the sanme way that Weld County, Col orado, was
increased to ensure or decrease the |ikelihood of
depooling of mlk?

A Like | said, | thought -- | didn't think through
that, but | can see howit is a consideration.

MR. MLTNER  Thank you very nmuch, M. Sins.
THE COURT: Who next has questions for M. Sins

r TALTY COURT REPORTERS, INC. 9748
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

before | invite the Agricultural Marketing Service
guesti ons?
No one. Agricultural Marketing Service, you may
pr oceed.
CRCSS- EXAM NATI ON

BY M5. TAYLOR

Q Good afternoon
Good afternoon.
| was shocked that | get a turn today.
No comment.
That doesn't nake you | augh?

No conment.

o >0 > O P

Little levity. Al right.
So for part 3 in the beginning portion, you
descri bed the considerations that your working group
nmenbers had when devel oping the recommended differential s.
Anmong them you tal k about and describe the desire to
mai ntain current cross-city pricing relationships when
possi bl e.
| was wondering if you could just first el aborate

on the inportance that you all felt there was in
mai ntai ni ng these price rel ationshi ps.

A. Yes. It just sinply makes sense that when you
have plants spread across netropolitan areas that are --
that abut -- or that are -- that we al nost consider a

single market, that those plants continue as they

currently have, or if they deserve to have -- to have
comonal ity of pricing. |It's sinply orderly that you
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don't have little nickel differences across a short
period, a short distance. That's disorderly, and it
doesn't change the way the m |k noves. It just sinply
makes nore sense to provide a -- across plants
particularly -- and | think Dallas and Fort Wrth are the
perfect exanple, that it sinply doesn't nake any sense to
have a separate price in Fort Worth than in Dallas. It
just is kind of unnecessary. |It's an unnecessary
conplication to the system

Q And so to drill down a little bit nore, did you
| ook at -- did you look at it in the -- in the kind of
i ke the sales side, where those plants conpete for sal es?

A. That woul d have been one el enent perhaps. Also
the commonality of supply, the three plants across the
Loui si ana coast, the supply to those plants was, by far,
the overriding factor in what -- in deciding that those
pl ants shoul d have the same price.

Q So you | ooked at things for both the supply side
and the demand side and -- but you didn't necessarily give
precedent that one al ways wei ghed over the other?

A It just -- that's right. Each situation is unto
itself, that you would eval uate what the nost inportant
el ement of those decision-nmaking pieces are dependi ng on
the certain circunstances. There is no silver bullet that
wor ks every pl ace.

Q And so you have -- your anchor city for the
Sout hwest was Amarillo, correct?

A Yes.
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Q And then you had sone anchor cities for the kind
of like -- the Southeast area kind of going toward, |
t hink, the Central and the M deast Area?

A Yes.

Q Did you have an anchor city between the Sout heast

and the Sout hwest that you | ooked at?

A. | guess you could say that we -- that the
iterative process, the stepw se process that we used,
created certain cities where you would key off of for the
next one. And so the relationship with the nearest plants
in between Order 126 and the western side of Order 7
certainly would be the Houston plants, or the
Houst on/ Conroe plants, and the Louisiana Qulf Coast plants
novi ng east and west generally. Also, the plants to the
east of Dallas, the Sul phur Springs and Tyler plants, and
their relationship, basically with the -- with Little
Rock, and then Little Rock's relationship with Fort Smth,
Fayetteville, Springfield, et cetera.

So it's kind of, in sone respects, although we
didn't really say it this way, the way the M deast kind of
did their city pairs, you know, it's a stepw se process.

Q Ckay. So you had a set of anchor cities, but then
sone secondary ones you | ooked at after.

A. That's a fair way to put it. Anchor cities on the
borders, and then secondary anchor cities intra-market.

Q So if | ook at the bottomof 25, | think from
what | read fromthere, you thought the nodel results --

and please tell ne if I'"mnot grasping this correctly --
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were appropriate in what it canme out for the averages for
W nchester, Kentucky, and Nashville, Tennessee?

A Yes.

Q Ckay. And then working fromthere, you nmade
adjustnents to the other cities.

| " m wondering why you t hought those two were
appropriate, but not whatever cane out for the other two
anchor cities?

A. In the Sout heast, there's -- the overriding
guestion is, what does it cost to get mlk to where it's
got to be? And it all cones froma very |ong way away,
because there sinply isn't very nmuch inside the market
areas, with the notable exception, and it's obviously a
relative thing, the Virginia and the North Carolina area.

But for Nashville, if you think about it, the --
t he suppl enental supplies for the Southeast, or the
primary suppl emental supplies, are located in four or five
pl aces. For the western side of Order 7, the mlIk is

going to cone out of Texas Panhandl e or Sout hwest

M ssouri -- or Southwest Kansas, excuse ne.

Once you rotate -- and that is probably true for
all the plants on the -- in the Arkansas/Wstern Tennessee
conpl ex.

The plants in the central portion of Order 7, they

have a bit of a choice. They can receive -- they can get
sone of their supplenental supply fromthe west, |ike
Nashville. | would consider Nashville to be in the center

portion of Order 7 for this purpose. But Nashville can
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al so get suppl enental supplies fromthe north.

So you have to bal ance out where -- where is the
nost efficient source of supplenental supply dependi ng on
t he day, and you have to kind of look at both of themin
t andem

And then for, say, Atlanta keying off of
Nashville. Atlanta is hard to get to, to be honest.
Atlanta is a little too far east to cone fromthe west
over there. It's just hard to get your trucks over there
and turn them |In fact, you can't. So that adds extra
cost. That mlk comng fromthe north, say from Order 33,
has to go right past Nashville and right past Athens,
Tennessee, on its way to Atlanta. So it needs a higher
price to attract that supply on south from Nashville, or
say At hens, Tennessee.

The plants on the northern tier of Order 7, say,
Hol | and and W nchester. Wnchester is terribly hard to
supply. The supply is going to conme out of Northern
| ndiana or Chio. Holland is probably out of Indiana,
what's not supplied |ocally.

So all those things you have to kind of weigh in
the Southeast. It's not straightforward, the plant -- the
mlk's going to cone fromhere on this day. And so it's a
St epwi se process, conparing point to point to point in
terns of what the location of the |ocal supplies are, if
there are any, and the |location of the suppl enental
suppl i es.

Q Wiich | gather fromwhat you just said is --
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changes --

A. Every day.

Q -- on a daily basis?

A Every day.

Q Unl i ke maybe ot her situations we have heard where
for a certain demand point the reserve supplies typically
come fromthis one area?

A. Yes. If you think about it, the reserve supply
for the eastern side of Texas in Order 7, or certainly
through the mddle part of Order 7, they are -- it all
cones fromone or two places, the Texas Panhandl e or
Sout hwest Kansas. There is -- again, there is sone
options once you get to the mddle part of Order 7. But
once you get east of the Appal achians onto the coast, you
prac- -- you can get to Asheville, North Carolina, with
mlk fromthe west, but it's a real stretch. So nost of
t hat supplenmental mlk supply cones fromthe north, in the
M ddl e Atl antic area.

Q Turning to page 26, you talk about Mam, and you
say the nodel result "was reasonable in light of the
di stance to South Florida fromreserve supplies.”

So that's why you kept the $7.907

A Yes.

Q Coul d you expand on where the reserve supplies
come for that region?

A. Most of the reserve supply for Florida, the first

reserve supply is South Georgia. And then when -- if that
runs out, then it's -- then Florida's conpeting with the
TALTY COURT REPORTERS, INC. 9754
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rest of Order 7 for supplies largely to the north.
Probably Order 33 would be my guess.

Q And it's the working group's opinion that $7.90
was adequate to get m |k down there.

A. It's as adequate as it is to get it anywhere.
How s that?

Any of the differentials are insufficient, but not
any worse for Mam than anywhere el se.

Q |"mgoing to try not to be repetitive, so bear
w th ne.

| know you talked a bit wwth M. English on the
Sout hwest transportation credits -- Southwestern area, all
three orders transporta- --

A. Sout hwest ?

Q Excuse ne. Sout heast, sorry. It's been a |ong
day. Southeastern transportation credits.

A Yes.

Q And this m ght be a question for Dr. Stephenson
when he cones, but I'Il ask you. | know there was sone
tal k about were the credits considered as a way to get
mlk where it needs to go.

"' mwondering if you know, because if | heard
correctly, the nodel did not take into account Federal
Order provisions?

A. It does not.

Q And so did the nodel | ook at the current d ass
differentials in the Southeast plus the transportation

credit assessnments that are assessed on top of that or

2023
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just the differentials in their adjusted ones for that

regi on?
A The nodel never | ooks at current differentials,
period. No matter how they are constructed. It sinply

generates a price surface based on the m ni mrum cost
m ni m zation of using theoretical supplies or -- and
placing that in the nost efficient way.

So we then go back, as humans, obviously, the
natural tendency is, let's |look at what the nodel said
versus what we are today. So that's why we make those
conpari sons. But the nodel itself doesn't know that the

current differential in Atlanta is $3.80, or the current

nodel ' s operation.

interplay between Class | differentials and the
transportation credit system there is an elenent of the
transportation credit systemwhich is self-correcting.

When -- after you multiply the mles at whatever

the regul ated price rel ationship, between -- or the

and the destination point.

rate is applicable for the nonth, there is a mathemati ca

adjustnent to that gross credit based on the rel ationship,

differential in Mam is 6. That's conpletely outside the

Q Ckay.
A And | think we need to -- we need to nmake one note
for the record, | think.
When we -- when we start thinking about -- when

t he Departnent starts thinking about the Southeast and the

Class | differential relationship between the origin point
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1 So as we change the slope of the differentials in
2 t he Sout heast, we increase the slope, or the prices get
3 hi gher as you head toward the -- you know, the tip of
4 Florida. That wll actually reduce the net credit you
5 receive, you will see, because the deduction for the
6 origin to destination point calculation gets bigger.
7 So for the sanme m | eages, after we -- after the
8 Secretary wisely increases the differentials, there wll
9 be a -- there will -- that deduct nunber gets snmaller, so
10 it -- the transportation credit system ki nd of
11 self-corrects for the -- any changes in the rel ationship
12 of the regulated Cass | prices.
13 Q Right. It self-corrects for any changes in the
14 sl ope, but --
15 A Yes.
16 Q -- not necessarily the increased part?
17 A The what ?
18 Q The increased part, just --
19 A. The change in sl ope.
20 Q Yes.
21 A Yes, but if you increase the slope, it increases

22 t he deduct.

23 Q Sur e.

24 On page 27 you are tal king about soneplace in

25 M ssi ssippi | can't pronounce.

26 A Kosci usko?

27 Q That would be it. And | had to ask ny lovely OGC

28 attorney over here who is from M ssissippi to show ne
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where that was on the map. So that w il hel p.
A. Pretty much right in the mddle of the state.
Q That's what she said.

THE COURT: Wbuld you spell it?

THE WTNESS: Yes. K-OS-CGI-USK-O | have had
to learn that in ny career. And Mssissippi is spelled --
BY MS. TAYLOR

Q You tal ked about the adjustnent you nade because
of the cost to supply mlk for that area is nmuch nearer to
supplying -- is "as nuch nearer to the cost of supplying
t hese coastal plants than it is to being $0.50 | ess than
the coastal plants.”

So | think what you all did was change the
di fference between the nodel suggested $0.50 to $0. 207

A The $0.50 is the current rel ationship.

Q Ckay.

A And - -

Q | was wondering if you could explain that a little
nor e.

A Yeah.

Q It did not make sense to ne when | read that
par agr aph.

A. Ckay. There is only four plants in Louisiana and
M ssi ssippi. The three Louisiana plants across the Gulf

Coast from-- going west to east, Lafayette, Baton Rouge,

and Henet. The Kosciusko plant is north of those

plants -- of those plants in Mssissippi. There is not
much mlk left in Mssissippi. There's not nuch mlk |eft
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in Louisiana. There's not nmuch mlk left in Arkansas.
And there's not nmuch mlk left in Southern M ssouri.
So to supply the plant at Kosciusko, it costs

al nost as nuch -- and the mlk conmes out of the sane pl ace
as it would for the reserve supply for the Arkansas plants
and the Louisiana plants -- and it costs just about as
much to get to Kosciusko -- it does -- you wouldn't think
about it on the map, but the m | eages are al nbst pretty
close as the difference between, say, Hereford and
Kosci usko, and Hereford and Laf ayette.

Q And that's the reserve -- sorry for interrupting,
but that's the reserve supply area?

A. The reserve supply.

Q Uh- huh.

A. Either that, or say Garden Cty, Kansas, either
one can serve those plants simlarly.

So our point is that the current differenti al

di fference, the Kosciusko plant has an effective
differential of 3.30, $3.30 per hundredwei ght. The plants
across Sout hern Loui siana, those coastal plants, what |
call them is $3.80 per hundredwei ght today. That's a
$0.50 difference. It doesn't cost $0.50 less to supply
Kosci usko than it does it the plants on the coast, so we
upped that -- we -- | guess you could say reduced the
di fference between those coastal plants and Kosciusko to
reflect that it costs alnbost as nuch to get mlk to
Kosci usko as it does those coastal areas.

Q Ckay. Thank you
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On page 20 -- on, excuse ne, 28, at the bottom you
are tal king about Asheville, North Carolina.
A Yes.
Q And the anchor price -- at the bottom ful
par agraph, |arger paragraph, in the mddle of that
par agraph starts, Wile the anchor price at Asheville has
initially been set at 5.70, the working group deened that

too high, and a $0.20 gradient was determnmined to be

warranted. |'m sumrarizi ng your sentence.
A Yes.
Q Just wondering if you could expand on why you

t hought the 5.70 was too high.

A. The -- that plant does get sone of its supply from
that -- that m |k production which remains in Southern
Virginia, Central North Carolina, | think Iredell County,
which is kind of on the western side of -- I-RE-D E-L-L,
Iredell -- and -- but it's -- it's difficult to get that
mlk to Asheville. |f you have ever driven that road, you
woul d know. It's in the nountain -- Asheville is in the
mountains. |It's a treacherous drive. It sinply is hard

to get mlk over there.

So while we believe that the nodel price was too
hi gh, we did set Asheville higher than those plants across
the southern tier or the mddle tier of North Carolina.
Today those plants are all priced the sane. They are 3.40
per hundredwei ght today.

So we set all those prices the sane, because it

pretty much costs the sane to get the mlk out into them
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But Asheville is nore expensive, just harder to get there.
Q So 5.70 was too nuch, but you still needed sone
slope to get the mlk there?
A Correct.
Q And when you said $5.70 is too nuch, and you are
| ooking at that in relationship to those other plant

deci si ons you nade maybe northwest of there --

A Yes.
Q -- or wherever? | don't think nmy hand gestures
make it through our transcript, but I'Il try.

On pages 29 into 30, here you are tal king about

Atl anta and Sl ocum Al abama - -

A Yes.

Q -- which is CGeneva County.

A Yes.

Q And you tal k about, | think right now they are --
it's -- there's -- currently there's a $0.50 difference

between the two | ocations.

A Correct. Atlanta is $3.80. That southern tier of
Al abama County is $4. 30.

Q And you are proposing that the differentials be
t he sanme?

A Yes.

Q And why is that appropriate?

A. Nunber one, that Slocumplant is -- it rocks back

and forth. When we see it on the Market Adm nistrator's

list between -- | think it rocks -- it's only pooled part
of the tine. It's what | would alnost call a farnstead
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pl ant .

But it -- if that mlk did, if that plant did need
suppl enmental supplies, it's going to -- it's going to
conpete for the Atlanta, for supplies to Atlanta. It

shoul d have the sane, generally the sane price.
Q Ckay. And down in the mddle of that page where
you are tal king about Myakka City, Florida --

A Yes.

Q -- and currently it has a differential $0.40
greater than Tanpa?

A 40 -- | think it's $0.40 currently, or $0.307

Q Your paper says $0. 40.

A Then that's correct.

Q Says currently carries a differential $0.40

greater than plants in the Tanpa or Ol ando, Florida?

A Yes.

Q Based on its nearness to Tampa, you thought the
spread was too high to -- by half, so you are reconmendi ng
a $0. 20 spread?

A. Yes. The Myakka City county is Manat ee,
MA-NE-T-E-E (sic), like the aquatic animal. Those --
Tanpa and -- Tanpa County, or Tanpa-St. Pete, and Manatee
are very close together. W felt like the current $0.40
di fference between Tanpa and Tanmpa County or Tanpa -- the
Tanpa Bay Area and Manatee County, Myakka Cty, was too
much, since they were close together. They do need a
little bit of difference because they attract their supply

fromthe sane place -- or attract a supply out of South
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Ceorgia, so they need a little bit of price, but not as
much as $0.40, so we just went with 20.
Q And when you say "very close," | feel |ike very
close in Florida is different than very close in Texas.
So what's very close in Florida?
A One county away.
Q Ckay.
THE COURT: How do you spell that city?
THE WTNESS: MY-A-K-K-A Makka Cty.
THE COURT: Thank you.
|'"d like to take a 15-m nute break. Wuld that
wor k?
M5. TAYLOR: That's a wonderful idea.
THE COURT: Very good. Please be back and ready
to go at 4: 30.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 4: 30.
Ms. Taylor, you may resune.
BY MS. TAYLOR
Q Ckay. |I'mjust trying to get back to ny pl ace
where | was at.
|"mgoing to | ook on page 31 -- no, excuse ne, 32
into 33. And that's where you are tal king about, | think
it's Gustine County, | learned? Is that how!l say it? O
is it Gustine, which is in Comanche County; is that
correct?
A |"msorry, where are you?
9763
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Q

Where am1? |1'mon page 32 going onto 33, and

pronounci ng this name w ong.

A

> O >» O > O

Gusti ne.

GQustine, that's what | thought.
GUST-1-NE

And that's in what county?
Comanche, | believe.

Ckay.

Let nme doubl e check.

THE COURT: May we have a little nore vol une for

Agricul tural Marketing Service? Thank you.

THE W TNESS: Yes, Comanche County.

BY Ms. TAYLOR

Q

Ckay. And | wanted to talk a little bit there on

t he adjustnent you nade and the difference between
Comanche County and Dal | as-Fort Worth.

A
Q

A
Q

Yes.
Because you narrowed the sl ope.
Am | correct?

Yes. | think that's correct.
Ckay. And so | just

- if you could go into a

2023

little bit why you felt that was appropriate. You said it

was appropriate, but I'mnot sure | got to the "why" part

of that.
A.
Q
A

| don't think we narrowed the slope, did we?
Wl l, an increase --
Ch, yes, we did. Yes.

(Court Reporter clarification.)
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BY Ms5. TAYLOR

Q | think you are going from $0.20 to $0.15?

A Yes.

Q For over current from what you have proposed?
A Correct.

Q So | wanted to just ask why that slight narrow,

but that adjustnment was made?
A. Well, if we were going to spread the Panhandle to

Dallas, it would be appropriate to spread that just a

little bit. That plant can -- is -- is also relatively
small. But it has a -- it's pretty close to that Sul- --
excuse ne -- that Stephenville mlIk shed. But sone

recognition of the increased sl ope between the Panhandl e
and Dal |l as, between Dallas and San Antoni o, between San
Antoni o and Houston, should be recognized at that plant.
And it is, agreed, only a nickel, but that does recognize
t hat increased sl ope.
Q Ckay. And | wanted to talk -- you talk a | ot
about Dallas to Amarill o.
And if I'mnot m staken, was Norman, Okl ahons,
al so an anchor city?
A It was.
Q Ckay. My nunber's correct.
| wanted to talk a lit bit of the relationship
between Norman and Dallas, if any exists currently.
A Yes.
Q So as we | ooked at the differentials currently,

there are $0. 60 between those two | ocati ons. Norman i s

TALTY COURT REPORTERS, INC. 9765
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

currently 2.40, and Dall as, three bucks.

A. | thought Norman was 2.60 currently.

Q That nmay be part of our problem So $0.40, thank
you for the correction.

And as you all have proposed it, Nornman woul d be
3.85 and Dall as $4?

A Yes.

Q Just wondering if you could tal k about what that
narrowi ng of $0.25, why you chose to narrow that? |Is
there mlk that noves between those two regions that needs
to be considered in the first place?

A. Well, there's not a lot of mlk that noves through
that world, particularly rawmlk. If -- the mlk in
Kansas that would cone, is in Southwestern Kansas, doesn't
really go through the Cklahoma City, you know, Metro.

There's not a | ot of packaged supply that cones out of

Gkl ahoma into North Texas, so we didn't feel |ike that
that -- narrowing that was -- was a mmjor issue.
Q Ckay. And turning -- | think this is ny |ast

guestion -- to page 35, toward the bottom and into 36.
You are tal king about the relationship between the
Dal | as-Fort Worth Metropl ex and Hopkins and Smith

Count i es.
A Yes.
Q Can you el aborate a little bit nore on the

di fferences between those hauls and why you chose to kind
of break the relationship --
A Yes.
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Q -- the way you di d?

A. Currently the Class | differential for Fort --
excuse me -- Fort Worth-Dallas, Tyler, and Sul phur Springs
is the same. The -- that those two latter plants, the
Tyl er plant and the Sul phur Springs plant, during order
reform woul d have been supplied fromthat |ocal supply in
Sul phur Springs. They sit right on top of them right on
top of that supply.

As we nentioned, the Sul phur Springs supply has
really shrunk in the | ast 20-sone-odd years, and that
plant -- that -- that Sul phur Springs supply is kind of
a -- atwo-prong supply. There still is some nulti-stop
routes in that Sul phur Springs area. |n other words, it
takes nore than one producer to nmake a | oad. But there
are some nmulti -- there are sone | oad-a-day and
mul ti-1oad-a-day farns in that area.

The |l ocal stuff, the multi-stop routes in that
Sul phur Springs area tend to stay at hone, but the
multi- -- the | oad-a-day fol ks or | oad-per-pickup fol ks,
that mlk | eaves there. |t either goes south to, say,
Houston or Conroe, or works its way southeast to those
coastal plants in Louisiana. Doesn't really often go
north toward the Arkansas plants, but it can.

So what really has happened is, since that Sul phur
Springs mlk shed has declined, that there is -- the mlk
that backfills those two plants, as the Sul phur Springs
m | k that can nove has noved, it's either gone out of

business, or if it's |oad-for-pickup size, it |eaves the
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area. So that's left that those two plants in that

Sul phur Springs mlk shed. Although they sit on a little
bit of a mlk shed, that mlk's really not sufficient to
supply those plants, so the mlk is backfilled out of the
Panhandl e.

So the -- basically what it amounts to is the mlKk
cones straight through the Dallas-Fort Wrth Mtroplex,
noves that hundred or so mles fromDallas over to
Tyl er/ Sul phur Springs. It actually needs a little bit of
di fference between Dallas that it -- in order reformit
woul dn't have needed because it had a | ocal supply.

Today that supply cones fromthe Panhandle. W
need a little bit of additional differential to attract
that supply to those far Eastern Texas plants, those two,
Tyl er and Sul phur Springs. And that $0.35 represents
pretty much the sane ratio of real haul costs to the
differential differences we have used el sewhere.

Q And I'mright that the Conmanche -- no. Sorry.
W' re having our own discussion. Ckay.

M5. TAYLOR That's it from AMS

THE COURT: Are there any other questions before |
call on Ms. Hancock for redirect? There are none.

Ms. Hancock.

M5. HANCOCK:  Your Honor, we have nothing further.
|"d just like to confirmthat all of those were admtted
with respect to M. Sins.

USDA REPRESENTATI VE. | believe so.

M5. HANCOCK: 310 is where it starts.
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USDA REPRESENTATI VE: Yes. 310 through 3177
M5. HANCOCK:  Yes.

USDA REPRESENTATI VE: Were all admtted.

M5. HANCOCK:  Yes.

THE COURT: Very good.

M. Sins?

THE W TNESS:  Yes.

THE COURT: |'mdelighted wth your recall, which
is incredible. |Is there anything else that will help the

Secretary?

THE WTNESS: Nothing | need to say, | don't
think. | think we've nmade a pretty good record.

THE COURT: Very fine. Thank you.

You may step down.

THE W TNESS: Thank you

M5. HANCOCK: M. Prowant just clarified that it
goes up to 319. It should all be the sane. | just want
to make sure that we're clear.

USDA REPRESENTATI VE: Yes. They were all entered
on COct ober 10t h.

THE COURT: Ms. Hancock, were you able to
ascertain whether all of your exhibits are already
adm tted?

M5. HANCOCK: They are, Your Honor. Thank you.

THE COURT: Excellent.

Then shall we tal k about tonorrow?

M5. HANCOCK:  Your Honor, we have Dr. Scott Brown,

and that's the last witness that we have in support of our
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proposed Proposal Nunber 19.
M5. TAYLOR:  Your Honor, |I'maware of one dairy

farmer comng tonorrow, Mke Sumers. | don't believe |
have seen himin the roomtoday, so | assune he'll be here
in the norning. |If he's here first thing, | would

advocate that he get to go on first, and then we start
wth Dr. Brown, and then nove on to whatever MG

Wi t nesses, as they have the next proposal up for
conversati on.

MR, ENGLISH So this is Chip English for M1k
| nnovation G oup, but also speaking for people who are not
nmenbers of the M1k Innovation G oup.

First of all, I think Mke Sumers is driving up
tonight. He is, |I think, content to go after M. Brown,
and | think it wll be nice to get NMPF 19 done.

THE COURT: So talk into the mc so | can hear
you.

MR, ENGLISH |I'msorry, | was turning to
Ms. Hancock to say that | was trying to nmake sure
M. Brown got done.

| wll confirmwith M. Sumers before we get here
tonorrow norning that he agrees with ne that he can go
after M. Brown.

| do not believe any of us -- | should knock on
wood -- believe that M. Brown will not get done tonorrow.
| think he's absolutely going to get done tonorrow.

So |l wll confirmand et you know. But if that's

USDA' s perspective, I'mnot going to argue. | think he is
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prepared to go after M. Brown. So after M. Brown and
M. Summers, dependi ng who's in what order.

| DFA identified in an e-mail back in Novenber, and
we were able to nove United Dairy, UNI-T-E-D, Dairy
W t nesses, Joe Carson, who is one of the owners of United
Dairy, GARSON, but also a dairy farner who ships to
United Dairy, Joe Shockey, SHOCK-EY. And | wll
confirmtonight, but it may be that they get up on the
Wi t ness stand, each give their separate statenent, and
t hen be avail able for cross-exam nation, assum ng the
parties agree.

After that we have JimHau, HA-U from Maple H ||
Creanery. He is not an | DFA nenber, or Maple Hill
Creanery is not an | DFA nenber, and he's not a nenber of
MG but we will presenting, you know, an independent
processor Wwitness.

It is actually ny opinion, and maybe |I'm

stretching it now, that we will get all of those done and
still have tinme. As such, assumi ng we have tinme, we wll
have a flex witness, |I'madvised by IDFA, |'"'mpermtted to

say that M. M ke Brown, assum ng we get all of those done
and have tinme, would be available to go on the stand
tonorrow. So that we -- and | think it's fair to say,
that assuming M. Brown gets on the stand, he will not be
conpl et ed tonorrow.

| say that partly because on Thursday, he may not
be the first witness back to the stand. That is why he's

a flex witness. So he may not return to the stand first
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thi ng Thursday, if he's not done.

And | don't know of the order of w tnesses at the
nonment, but we do expect, as | think |ong has been
di scussed in this hearing, and so Mark -- Dr. Mark
St ephenson, but he will be providing coments on NVMPF 19
only. He wll not be giving his MG 20 testinony. This
is all NWPF 19 opposition testinony.

And then, to the extent there is time -- and it
may not be Thursday, it could be Friday -- Sally Keefe,

K- E-E-F-E, expects to have her MG -- I'msorry -- her
National M|k Producers Federation 19 testinony conpl eted,
her opposition testinony. Again, that is not MG 20

testi nony.

| would al so say that back in m d-Novenber there
was communi cation with everybody that a M. Tim Gall oway,
GAL-L-OWA-Y, wuld like to testify this week. He
woul d testify only on Proposal 21 for American Farm Bureau
Federation, and the nost likely day will be Friday.

There may be other witnesses if we get the
testi nony prepared.

M5. TAYLOR: And this is Erin Taylor from AVS.

For the wi tnesses on Thursday, Dr. Mark Stephenson
and Sally Keefe, | assunme we'll get that testinony by
8:00 a.m?

MR. ENGLI SH: Absolutely. Frankly, we wll do
better than that.

M5. TAYLOR: That woul d be appreci at ed.

MR, ENGLISH MG has tried to get its testinony
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in the night before, and we will try to do the sane. M

understanding is that we will try to submt tonight --

well, we won't be submtting. IDFAWwIIl try to submt --
M5. TAYLOR: Can you talk into the mc?
MR. ENGLISH: -- once it's done, M. Brown's
testinmony for tonorrow at sone point, |'mnot sure how
late, but it will be available tonight.

M5. TAYLOR: And as a courtesy, since we are
unable to get things up on the website instantaneously, |
think it's been done before, which is appreciated by all
nmenbers here, if those could go out to the parties that
are present in an e-mail as well so they have tine to
revi ew.

MR. ENGLI SH:  Thank you. That was ny clear
i ntention.

M5. TAYLOR Ckay. Thank you.

MR. ENGISH: But I will also communicate that to
ot hers.

M5. TAYLOR: And did you have -- intend to have
any other MG witnesses this week then, or is that
probably the conplete list?

MR, ENGLISH | think that's the conmplete MG
wi tnesses. | think |IDFA nay be working on a witness, but
| do not know whether that testinony is done yet, so |
don't know. | will let M. Rosenbaum speak for hinself
t onorr ow.

M5. TAYLOR: So what | gather fromthat, | just

want to make sure we're all perfectly clear about this,

r TALTY COURT REPORTERS, INC. 9773
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you don't intend to start Proposal 20 this week?

MR. ENGLISH: There is no chance for starting
Proposal 20 this week.

| will say in advance that to the extent the ten
menbers of MG w || appear, they're going to conbine their
19 opposition and their 20 presubmitted opposition but

they are not going to appear twice. You are not going to

have 20 -- and | think | indicated this in an e-nmail back
in Novenber -- that the fact witnesses, the industry
W tnhesses, will testify once.

The M G w tnesses who will testify twice -- well,

Sally Keefe on 19 and 20; Dr. Stephenson on 20; his
coments on 19 are what they are, comments on 19. So |
will let himspeak for hinself about what he's saying
about 19.

But to be clear, when we return in January, we're
not going to have 22 witnesses on MG 20; we would have
12.

THE COURT: Say it again, M. English?

MR. ENGLISH: We're not going to have 22 w t nesses
on 19 and 20, because the M G industry wtnesses, the ten
nmenbers of MG who will testify, wll provide, |ike so
many ot hers have at one point in time, |I'mgiving ny
statenment on 19, and giving ny statenment on 20. 20, of
course, was presubmtted. Opposition to 19 will be
subm tted the night before.

Does that answer your questions, M. Taylor?

M5. TAYLOR It does. Thank you.
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1 MR. ENGLI SH: Thank you.

2 THE COURT: Are there any other questions or

3 coments before we recess?

4 | see none. | will see you all at 8 o' clock in
5 t he norni ng.

6 We now go off record at 4:50 p. m

7 (Wher eupon, the proceedi ngs were concl uded.)

8 ---000---
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: January 17, 2024

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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